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Mr. President, | yield the floor.

EXPRESSING THE SENSE OF THE
SENATE CONCERNING DR. WIL-
LIAM RANSOM WOOD

Mr. STEVENS. Mr. President, | send
this resolution to the desk.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 195) expressing the
sense of the Senate concerning Dr. William
Ransom Wood.

Mr. STEVENS. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. STEVENS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, | ex-
press my gratitude to the secretary for
the minority for clearing this resolu-
tion so quickly, and | ask for its con-
sideration.

There being no objection, the Senate
proceeded to consider the resolution.

The PRESIDING OFFICER. Without
objection, the resolution and its pre-
amble are agreed to.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 195

Whereas Dr. William Ransom Wood’s tire-
less dedication and wisdom have earned him
honorable distinction for his work in the
city of Fairbanks, the State of Alaska, and
the Nation;

Whereas Dr. Wood served his country with
distinction in battle during World War Il as
a captain in the United States Navy;

Whereas Dr. Wood served the people of
Alaska as president of the University of
Alaska, chairman of the American Cancer
Society, vice president of the Alaska Boy
Scout Council, Member of the Alaska Busi-
ness Advisory Council, Chairman of the Alas-
ka Heart Association, and numerous other
organizations;

Whereas Dr. Wood served the people of
Fairbanks as mayor, chairman of the Fair-
banks Community Hospital Foundation,
President of Fairbanks Rotary Club, and in
many other capacities;

Whereas the city of Fairbanks, the State of
Alaska, and the Nation continue to benefit
from Dr. Wood’s outstanding leadership and
vision;

Whereas Dr. Wood is the executive director
of Festival Fairbanks which desires to com-
memorate the centennial of Fairbanks, Alas-
ka with a pedestrian bridge which shall serve
as a reminder to remember and respect the
builders of the Twentieth Century; and

Whereas it shall also be in Dr. Wood’s
words, ‘““a memorial to the brave indigenous
people. Who came before and persisted
through hardships, generation after genera-
tion. The Centennial Bridge is a tribute to
their stamina and ability to cope with
changing times.”’: Now, therefore, be it

Resolved, That the United States Senate
urges the Secretary of Transportation Rod-
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ney Slater to designate the Fairbanks, Alas-
ka Riverwalk Centennial Bridge community
connector project as the Dr. William Ransom
Wood Centennial Bridge.

Mr. STEVENS. Mr. President, | move
to reconsider the vote and | move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. STEVENS. Mr. President, pursu-
ant to the consent agreement of Fri-
day, October 1, I now ask unanimous
consent that the Senate proceed to ex-
ecutive session for the consideration of
judicial nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered. The nomina-
tions will be stated.

The legislative clerk read as follows:

THE JUDICIARY

Ronnie L. White, to be United States Dis-
trict Judge for the Eastern District of Mis-
souri; Brian Theadore Stewart, to be United
States District Judge for the District of
Utah; and Raymond C. Fisher, to be United
States Circuit Judge for the Ninth Circuit.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, we have a
number of judges to discuss tonight:

There is Brian Theadore Stewart—I
see the distinguished Senator from
Utah on the floor, who I am sure will
be speaking of him.

There is Justice Ronnie L. White—I
see the distinguished Senator from
Missouri, who will be speaking about
him and has specific reserved time for
that.

And there is the nomination of Ray-
mond C. Fisher.

Utilizing some of the time reserved
to me and the distinguished chairman
of the Senate Judiciary Committee, |
will make sure that whatever amount
of time the distinguished Senator from
Utah wishes will be available to him.

I would like to start by mentioning
how we got here. On Friday, the Demo-
cratic leader was able to get an agree-
ment from the majority leader sched-
uling an up-or-down vote on Ray Fish-
er, Ted Stewart, and Ronnie White to-
morrow afternoon, with some debate
this evening. | thank the Democratic
leader for his assistance in obtaining
those agreements. | know that it was
not easy to obtain a date certain for a
vote on the Fisher nomination and |
am especially grateful that at long
last, after 27 months, the Senate will
finally be voting on the White nomina-
tion.

I begin with the Fisher nomination.
Raymond Fisher is a distinguished Cal-
ifornian. After being confirmed by the
Senate in 1977, he has served as Asso-
ciate Attorney General of the United
States. He served on the Los Angeles
Police Commission from 1995 to 1997.
He chaired it from 1996 to 1997. In 1990,
he was deputy general counsel for the
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Independent Commission on the Los
Angeles Police Department, better

known as the Christopher Commission,
chaired by Warren Christopher.

He received his undergraduate degree
in 1961 from the University of Cali-
fornia at Santa Barbara; And he re-
ceived his law degree from Stanford
Law School in 1966, where he was presi-
dent of the Stanford Law Review. Fol-
lowing law school, he clerked for the
Honorable J. Skelly Wright on the U.S.
Court of Appeals for the District of Co-
lumbia Circuit and for the Honorable
William Brennan on the U.S. Supreme
Court. In other words, a lawyer’s law-
yer.

For almost 30 years, he was a litiga-
tion attorney in private practice in Los
Angeles at Tuttle & Taylor and then as
the managing partner of the Los Ange-
les offices of Heller, Ehrman, White &
McAuliffe. He is a highly respected
member of the bar and a dedicated pub-
lic servant.

He has the very strong support of
both California Senators. He received a
rating of well qualified—in other
words, the highest rating—from the
American Bar Association. He has the
support of Los Angeles Mayor Richard
Riordan, the Los Angeles police depart-
ment, the National Association of Po-
lice Organizations, and the Fraternal
Order of Police.

He was nominated back on March 15,
1999. He had a hearing before the Judi-
ciary Committee and in July he was
promptly and favorably reported. | do
not know why his nomination was not
taken up immediately and confirmed
before the August recess, but it is still
here and will now receive consider-
ation. The Senate should vote to con-
firm him, as | fully expect we will.

I note that the Senate has before it
ready for final confirmation vote two
other judge nominees to the same
court, the Ninth Circuit, Judge Rich-
ard Paez and Marsha Berzon. Also
pending before the Judiciary Com-
mittee are the nominations of Ron
Gould, first nominated in 1997; Barry
Goode, first nominated in June 1998;
and James Duffy to the Ninth Circuit.
It is a Court of Appeals that remains
one quarter vacant with 7 vacancies
among its 28 authorized judges.

We should be voting up or down on
the Paez and Berzon nominations
today. | think we need to fulfill our
duty not only to each of these out-
standing nominees as a matter of con-
science and decency on our part, but
also for the tens of millions of people
who are served by the Ninth Circuit.
Unfortunately, as was brought out Fri-
day, a few Republican Senators—anon-
ymously—are still holding up action on
these other important nominations.

To his credit, the majority leader has
come to the floor and said he will try
to find a way for the two nominations
to be considered by the Senate. | know
that if the majority leader wishes the
nominees will come to a vote. The way
is to call them to a fair up-or-down
vote. We should find a way to do that
as soon as possible.



S11868

I certainly have tried to work di-
rectly and explain what | have done on
the floor in working with the majority
leader on the nominations. 1 am happy
to work with the Senators who are
blocking them from going forward, but
we do not know who they are. In fact,
we had a policy announced at the be-
ginning of this year that we would no
longer use secret holds in the Senate.
Unfortunately, Judge Paez and Marsha
Berzon are still confronting a secret
hold as their nominations are ob-
structed under a cloak of anonymity
after 44 months and 20 months, respec-
tively. That is wrong and unfair.

The distinguished Senators from
California, Mrs. BoxeER and Mrs. FEIN-
STEIN, have urged continuously over
and over again on this floor, in com-
mittee, in caucuses, in individual con-
versations with Senators on both sides
of the aisle, that the nominations of
Berzon and Paez go forward. | see the
distinguished Senator from California,
Mrs. BOXER, on the floor.

| think | can state unequivocally for
her, as for Senator FEINSTEIN, that no
Democrat objects to Judge Paez going
forward. No Democrat objects to Mar-
sha Berzon going forward. If nobody is
objecting on this side of the aisle to
going forward, | strongly urge those
who support—as many, many do—
Judge Paez and Marsha Berzon’s nomi-
nations, that they call each of the 55
Senators on the other side of the aisle
and ask them: Are you objecting to
them going forward? Would you object
to them going forward? Find out who is
holding them up. They are entitled to a
vote.

To continue this delay demeans the
Senate. | have said that | have great
respect for this institution and its tra-
ditions. Certainly after 25 years, my re-
spect is undiminished. But in this case,
| see the treatment of these nomina-
tions as part of a pattern of what has
happened on judicial nominations for
the last few years. If you are a minor-
ity or a woman, it takes longer to go
through this Senate as a judicial nomi-
nation. That is a fact. It is not just me
noting it, but impartial outside observ-
ers have reported in the last few weeks
that a woman or a minority takes
longer to be confirmed by the Senate
as it is presently constituted.

The use of secret holds for an ex-
tended period is wrong and beneath the
Senate. We can have 95 Senators for a
nominee but 5, 4, 3, 2, or 1 can stop that
person—after 4 years with respect to
Judge Paez; after 2 years with respect
to Marsha Berzon.

Let us vote up or down. If Members
do not want either one of them, vote
against them; if Members want them,
vote for them. But allow them to come
to a vote. Do not hide behind anony-
mous holds. Do not allow this prece-
dent to continue that we seem to have
started that women and minorities
take longer.

Judge Richard Paez is an outstanding
jurist and a source of great pride and
inspiration to Hispanics in California

CONGRESSIONAL RECORD —SENATE

and around the country. He served as a
local judge before being confirmed by
the Senate to the federal bench several
years ago and is currently a Federal
District Court Judge. He has twice
been reported to the Senate by the Ju-
diciary Committee in connection with
his nomination to the Court of Appeals
and has spent a total of 9 months over
the last 2 years on the Senate Execu-
tive Calendar awaiting the opportunity
for a final confirmation vote. His nomi-
nation was first received by the Senate
in January 1996, 44 months ago.

Marsha Berzon is one of the most
qualified nominees | have seen in 25
years and the Republican Chairman of
the Judiciary Committee has said the
same thing. Her legal skills are out-
standing, her practice and productivity
have been extraordinary. Lawyers
against whom she has litigated regard
her as highly qualified for the bench.
Nominated for a judgeship within the
Circuit that saw this Senate hold up
the nominations of other qualified
women for months and years—people
like Margaret Morrow, Ann Aiken,
Margaret McKeown and Susan OKi
Mollway—she was first nominated in
January 1998, some 20 months ago.

The Atlanta Constitution noted re-
cently:

Two U.S. appellate court nominees, Rich-
ard Paez and Marsha Berzon, both of Cali-
fornia, have been on hold for four years and
20 months respectively. When Democrats
tried * * * to get their colleagues to vote on
the pair at long last, the Republicans scut-
tled the maneuver. * * * This partisan stall-
ing, this refusal to vote up or down on nomi-
nees, is unconscionable. It is not fair, It is
not right, It is no way to run the federal ju-
diciary. * * * This ideological obstruc-
tionism is so fierce that it strains our justice
system and sets a terrible partisan example
for years to come.

It is against this backdrop that I,
again, ask the Senate to be fair to
these judicial nominees and all nomi-
nees. For the last few years the Senate
has allowed 1 or 2 or 3 secret holds to
stop judicial nominations from even
getting a vote. That is wrong.

The Chief Justice of the United
States Supreme Court wrote in Janu-
ary last year:

Some current nominees have been waiting
a considerable time for a Senate Judiciary
Committee vote or a final floor vote. * * *
The Senate is surely under no obligation to
confirm any particular nominee, but after
the necessary time for inquiry it should vote
him up or vote him down.

At the time the Chief Justice issued
this challenge, Judge Paez’ nomination
had already been pending for 24
months. The Senate received the
Berzon nomination within days of the
Chief Justice’s report. That was almost
2 years ago and still the Senate stalls
and refuses to vote. Let us follow the
advice of the Chief Justice. Let the Re-
publican leadership schedule up or
down votes on the nominations of
Judge Paez and Marsha Berzon so that
the Senate can finally act on them. Let
us be fair to all.

Recently, the Washington Post
noted: “‘[T]he Constitution does not
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make the Senate’s role in the con-
firmation process optional, and the
Senate ends up abdicating responsi-
bility when the majority leader denies
nominees a timely vote. All the nomi-
nees awaiting floor votes * * * should
receive them immediately.”

Democrats are living up to our re-
sponsibilities. The debate over the last
couple of weeks has focused the Senate
and the public on the unconscionable
treatment by the Senate majority of
selected nominees. The most promi-
nent examples of that treatment are
Judge Paez and Marsha Berzon. With
respect to these nominations, the Sen-
ate is refusing to do its constitutional
duty and vote.

The Florida Sun-Sentinel wrote re-
cently: “The ‘Big Stall’ in the U.S.
Senate continues, as senators work
slower and slower each year in con-
firming badly needed federal
judges. . . . This worsening process is
inexcusable, bordering on malfeasance
in office, especially given the urgent
need to fill vacancies on a badly under-
manned federal bench. . .. The stall-
ing, in many cases, is nothing more
than a partisan political dirty trick.”

A recent report by the Task Force on
Judicial Selection of Citizens for Inde-
pendent Courts verifies that the time
to confirm female nominees is now sig-
nificantly longer than that to confirm
male nominees—a difference that has
defied logical explanation. The report
recommends that ‘““the responsible offi-
cials address this matter to assure that
candidates for judgeships are not treat-
ed differently based on their gender.”
Those responsible are not on this side
of the aisle. | recall all too well the
gauntlet that such outstanding woman
nominees as Margaret Morrow, Ann
Aiken, Margaret McKeown, Susan OKi
Mollway, Sonia Sotumayor were forced
to run. Now it is Marsha Berzon who is
being delayed and obstructed, another
outstanding woman judicial nominee
held up, and held up anonymously be-
cause she will be confirmed if allowed a
fair up or down vote.

I likewise recall all too well the way
in which other qualified nominees were
held up and defeated without a vote.
The honor roll of outstanding minority
nominees who have been defeated with-
out a vote is already too long, includ-
ing as it does Judge James A. Beaty,
Jr., Jorge C. Rangel, Anabelle Rod-
riquez and Clarence Sundram. It should
not be extended further. Senate Repub-
licans have chosen to stall Hispanic,
women and other minority nominees
long enough. It is wrong and should
end.

Nominees deserve to be treated with
dignity and dispatch—not delayed for 2
and 3 and 4 years. | continue to urge
the Republican Senate leadership to
proceed to vote on the nominations of
Judge Richard Paez and Marsha
Berzon. There was never a justification
for the Republican majority to deny
these judicial nominees a fair up or
down vote. There is no excuse for their
continuing failure to do so.
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I know the Senate will do the right
thing and confirm Ray Fisher to the
Ninth Circuit tomorrow and that he
will be an outstanding judge. | will
continue my efforts to bring to a vote
the nominations of Judge Richard Paez
and Marsha Berzon.

We also will get the opportunity to-
morrow to vote on the nomination of
Justice Ronnie White. As | reminded
the Senate last Friday, he is an out-
standing jurist and currently a member
of the Missouri Supreme Court. We
have now a judicial emergency vacancy
on the District Court of the United
States for the Eastern District of Mis-
souri while his nomination has been
held up for 27 months.

Ronnie White was nominated by
President Clinton in June of 1997—not
June of 1999 or 1998, but June of 1997. It
took 11 months before the Senate
would allow him to have a confirma-
tion hearing. At that hearing, the sen-
ior Senator from Missouri, Mr. BOND,
and Representative BiLL CLAY, the
dean of the State’s congressional dele-
gation, came forward with strong
praise for the nominee. Senator BOND
urged Members to act fairly on Judge
White’s nomination to the district
court and noted Justice White’s integ-
rity, character, and qualifications, and
concluded that he believes Justice
White understands the role of a Federal
judge is to interpret the law, not to
make law.

Once considered at a hearing, Justice
White’s nomination was reported favor-
ably on a 13-3 vote by the Senate Judi-
ciary Committee on May 21, 1998. Sen-
ators HATCH, THURMOND, GRASSLEY,
SPECTER, KyL, and DEWINE were the
Republican Members voting for him,
along with all Democratic Members.

Even though he was voted out 13-3,
the nomination was held on the Senate
Executive Calendar without action
until the Senate adjourned last year,
and returned to the President after 16
months with no Senate action. A secret
hold had done its work and cost this
fine man and outstanding jurist an up-
or-down vote. The President renomi-
nated him back in January of this
year. We reported his nomination fa-
vorably a second time this year a few
months ago.

Justice White deserves better than
benign negligence. The people of Mis-
souri deserve a fully qualified and
staffed Federal bench. He has one of
the finest records and experience of
any lawyer to come before the Judici-
ary Committee in my 25 years there.
He served in the Missouri Legislature,
the Office of the City Council for the
city of St. Louis, and as a judge in the
Court of Appeals for the Eastern Dis-
trict of Missouri before his current
service as the first African American
ever to serve on the Missouri Supreme
Court.

I believe he will be an invaluable
asset. | am pleased we are finally hav-
ing a discussion, even though 27
months is too long to wait, too long to
wait for a floor vote, on this distin-
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guished African American justice. Fi-
nally he will get the respect he should
have from this body.

Acting to fill judicial vacancies is a
constitutional duty that the Senate—
and all of its Members—are obligated
to fulfill. In its unprecedented slow-
down in the handling of nominees since
the 104th Congress, the Senate is shirk-
ing its duty. That is wrong and should
end.

Let us show respect to the federal ju-
diciary and to the American people to
whom justice is being denied due to
this unprecedented slowdown in the
confirmation process. | am proud to
support the nomination of Justice Ron-
nie White for United States District
Judge for the Eastern District of Mis-
souri. | was delighted when last Friday,
the Democratic leader was able to an-
nounce that we had finally been able to
obtain Republican agreement to vote
on this nomination. | thank the Demo-
cratic leader and all who have helped
bring us to the vote tomorrow on the
nomination of Justice White. It has
been a long time coming.

Tomorrow the Senate will act on the
nomination of Brian Theadore Stewart,
who has not had to wait a long time
with the others. | have said over the
last few weeks that | do not begrudge
Ted Stewart a Senate vote; rather, |
believe that all the judicial nomina-
tions on the Senate Executive Calendar
deserve a fair up or down vote. That in-
cludes Judge Richard Paez, who was
first nominated 44 months ago and
Marsha Berzon who was first nomi-
nated 20 months ago.

Tomorrow we will vote on the Stew-
art nomination but Senate Republicans
still refuse to vote on these two other
qualified nominees who have been
pending far longer.

The Senate was able to consider and
vote on the nomination of Robert Bork
to the United States Supreme Court in
12 weeks, the Senate was able to con-
sider and vote on the nomination of
Justice Clarence Thomas in 14 weeks.
It is now approximately 2 months from
the Senate’s receipt of the Stewart
nomination, and we are now about to
vote on his confirmation. | feel even
more strongly that we should also be
voting on the nomination of Judge
Richard Paez, which has been pending
almost 4 years, and that of Marsha
Berzon, which has been pending almost
2 years.

Despite strong opposition from many
quarters from Utah and around the
country, from environmentalists and
civil rights advocates alike, | did not
oppose the Stewart nomination in
Committee. | noted Mr. Stewart’s com-
mitment to examine his role in a num-
ber of environmental matters while in
the State government and to recuse
himself from hearing cases in those
areas. In response to questions from
Chairman HATcH and Senator FEIN-
GOLD, Mr. Stewart committed to “‘lib-
erally interpret’” the recusal standards
to ensure that those matters would be
heard by a fair and impartial judge and
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to avoiding even the appearance of im-
propriety or possible conflicts of inter-
est.

| cooperated in Chairman HATCH’s ef-
forts to expedite Committee consider-
ation of the Stewart nomination with
the expectation that these other nomi-
nees who have been held up so long,
nominees like Judge Richard Paez and
Marsha Berzon, were to be considered
by the Senate and finally voted on, as
well. The Chairman and | have both
voted for Judge Paez each time he was
considered by the Committee and we
both voted for and support Marsha
Berzon.

I have tried to work with the Chair-
man and with the Majority Leader on
all these nominations. | would like to
work with those Senators whom the
Majority Leader is protecting from
having to vote on the Paez and Berzon
nominations, but | do not know who
they are. Despite the policy against se-
cret holds, there are apparently secret
Senate holds against both Paez and
Berzon. That is wrong and unfair.

As we prepare to vote on the nomina-
tion of Ted Stewart, the Senate should
also be voting on the nominations of
Judge Richard Paez and Marsha
Berzon. The Stewart nomination has
been pending barely 2 months, the
Berzon nomination has been stalled for
almost 2 years and the Paez nomina-
tion has set a new, all-time record,
having now been pending for almost 4
years. The Paez nomination was re-
ferred to in the Los Angeles Times re-
cently as the “‘Cal Ripken of judicial
confirmation battles.”” What is most
shameful is that the Senate is ob-
structing an up-or-down vote on these
nominations without debate, without
accountability and under the cloak of
anonymity.

Certainly no President has consulted
more closely with Senators of the
other party on judicial nominations,
which has greatly expanded the time
this Administration has taken to make
nominations. The Senate should get
about the business of voting on the
confirmation of the scores of judicial
nominations that have been delayed
without justification for too long. We
should start by voting up or down on
the Paez and Berzon nominations with-
out further delay. That is the fair
thing to do. The Majority Leader com-
mitted last Friday to finding a way to
bring these two nominations to a vote.
It is time for those votes to be occur.

This summer, in his remarks to the
American Bar Association, the Presi-
dent, again, urged us to action. We
must redouble our efforts to work with
the President to end the longstanding
vacancies that plague the federal
courts and disadvantage all Americans.
That is our constitutional responsi-
bility. I continue to urge the Repub-
lican Senate leadership to attend to
these nominations without obstruction
and proceed to vote on them with dis-
patch. The continuing refusal to vote
on the nominations of Judge Richard
Paez and Marsha Berzon demeans the
Senate and all Americans.
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It is my hope that the example we set
here tonight and tomorrow will move
the Senate into a new and more pro-
ductive chapter of our efforts to con-
sider judicial nominations. We are pro-
ceeding to vote on a judicial nominee
that some Democratic Senators oppose
in order to demonstrate our commit-
ment to fairness for all. There was
never a justification for the Republican
majority to deny any judicial nominees
a fair up or down vote. There is no ex-
cuse for their continuing failure to do
so.

I will close with this. Let us move to
a new and more productive chapter in
our efforts to consider judicial nomina-
tions. Let us erase what has become a
badge of shame for the Senate: You are
a judicial nominee, and if you are a mi-
nority or a woman, no matter how good
your qualifications are, you take much
longer to go through this body than
does a white male. That is a badge of
shame on this great institution. Before
we finish this year, we should erase it.
We should say the Senate does not
have a gender or a race or ethnicity
qualification for judges. The Senate
will vote on men nominees; vote them
up or vote them down, but we will vote
on them. We will not say if you are a
woman or a minority you have to wait
longer than anybody else because that
is what the Senate has been doing and
it is wrong. It is shameful. It is inex-
cusable. It demeans this great and won-
derful institution.

Mrs. BOXER addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. LEAHY. | yield time to the Sen-
ator from California.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Mr. President, | know
my colleague from Missouri is going to
speak, as will others. But | did want to
follow the great Senator from
Vermont, Mr. PAT LEAHY, who has
done such an admirable job as the
ranking member of the Judiciary Com-
mittee in fighting for fairness. If you
listen to his remarks carefully, what
he is basically saying is: Bring to the
floor of the Senate the nominees who
have been voted out of the committee;
let’s debate them; let’'s talk about
them; let’s talk about their merits. If
you have a problem with them, put it
out there. But let’'s vote. That is the
least we can do for these good people.

Every single one of these people who
have gone through the committee, has
a current job. When they were nomi-
nated, and especially when they were
voted out of the committee, they as-
sumed they would be going to a new
job, to be a judge. They had every rea-
son to assume that because a good vote
out of that committee—getting the
support of Senator HATCH and usually
one or two or three more on the Repub-
lican side, and all the Democrats—
means you had the votes to get to the
floor of the Senate.

As my friend has pointed out, it is
very sad. We have had some bad situa-
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tions develop. 1 was very hopeful, in
this new round of approvals we have
gone through—and | am grateful for
the fact we have moved a few judges
through—I was hopeful we would break
the logjam with Judge Richard Paez
and with Marsha Berzon, for several
reasons.

One, they are terrific people. They
would make great judges. They were
voted out of the committee several
times. They deserve a vote. They have
loving family members. | have had the
wonderful opportunity to meet their
families: In the case of Richard Paez,
his wife and children; in the case of
Marsha, her husband and children.
They are waiting for something to hap-
pen. This is not fair.

So while I am glad we are moving
some court nominees—I| am pleased we
are doing that—I think we need to do
more in the interests of the country.
We need to do more. In the interests of
fairness to these people, we need to do
more.

Let me go into a few details about
Richard Paez. Currently, he serves on
the Federal bench as a district court
judge in the Central District of Cali-
fornia. He was first nominated by
President Clinton to the court of ap-
peals on January 25, 1996. Seven
months later, on July 31, 1996, the Judi-
ciary Committee finally held a hearing
on Judge Paez’ nomination.

Let me point out something. This is
the same Judge Paez who came right
through this Senate when we supported
him for district court. So he is not a
stranger to the Judiciary Committee.
He is not a stranger to the Senate. We
already approved him when he was
nominated and took his seat on the dis-
trict court. So here we have a situation
where it took him 7 months to get his
first hearing and then the Senate ad-
journed for the year without having re-
ported the nomination. That was 1996.

Now we get to 1997. The President
nominates Judge Paez for the second
time. On February 25, the Judiciary
Committee held a second hearing on
the nomination. That was 1997.

On March 19, 1998, 1 year and 2
months later, Judge Paez’ nomination
was finally reported by the Judiciary
Committee to the full Senate. But in
the 7 months following, the Senate
failed to act on the nomination, and it
adjourned with that nomination still
on the Executive Calendar.

Again, this year, for the third time,
the President nominates Richard Paez
to the Ninth Circuit Court. May | say,
there are several vacancies on that
court, more than half a dozen. So we
are looking at a court that is not run-
ning at full speed. When there are 28
members is when they are completely
full. Now they have all these vacancies.
So the nomination is reported favor-
ably by the Judiciary Committee on
July 29 of this year, but again the full
Senate has failed to act.

So it brings us to this day, where we
have a little bit of a breakthrough. We
are going to move forward five judges.
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I am glad we are doing it. But we have
to be fair and look at this terrific
judge, Judge Richard Paez.

I think we have an obligation to him
and his family, and frankly, to the
President, who is the President who
has nominated this gentleman several
times.

Sure, if the shoe was on the other
foot and we had a Republican Presi-
dent, I do believe my colleagues would
be saying: Give us an up-or-down vote.
I do not think that Richard Paez, the
wonderful human being that he is, de-
serves to be strung out by the Senate—
3% years strung out. | cannot under-
stand why. | looked back through the
record, and there is no one else who has
been treated like this.

| say to my Republican friends, we do
not know who has put a hold——

The PRESIDING OFFICER. The time
allotted to the Senator from Vermont
has expired.

Mrs. BOXER. What is the agreement
because Senator LEAHY’s staff is sur-
prised his time has run out. Can the
Chair tell me how much time remains?

The PRESIDING OFFICER. There
was to be 45 minutes equally divided
between the Senator from Vermont and
the chairman of the Judiciary Com-
mittee, Senator HATCH, with an addi-
tional 15 minutes reserved for the dis-
tinguished Senator from Missouri.

Mr. BENNETT. Mr. President, | will
be happy to yield an additional 2 or 3
minutes to the Senator from California
so she may finish her statement.

Mrs. BOXER. Can the Senator from
Utah make that 7 minutes since we ac-
commodated the Senator from Mis-
souri? If 1 may have 7 minutes, | can
conclude.

Mr. BENNETT. | accede to the unani-
mous consent request for 7 additional
minutes, not coming off our time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. Mr. President, | thank
my colleague. | will try to finish in 5.
I have not gotten to Marsha Berzon
yet.

We are setting a record of which we
should not be proud. This man has been
strung out for 3% years. He is a good
man. He has a solid record, and we
have an obligation to him and his fam-
ily, the members of the legal and law
enforcement communities, to the judi-
cial system itself, and to the Latino
community that is so very proud of
him. Again, the Senate approved him
to the district court. He has served
with distinction there.

Judge Paez not only served in the
district court, but he also served 13
years as a judge on the L.A. Municipal
Court, one of the largest municipal
courts in the country. He is such a
leader that his colleagues elected him
to serve as both supervising judge and
presiding judge.

His support in the law enforcement
community is pretty overwhelming.
The late Sheriff Sherman Block of Los
Angeles, a Republican, supported him.
He is supported by Sheldon Sloan, the
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former chairman of the judicial selec-
tion committees for both Senators
Pete Wilson and John Seymour.

He is supported by Representative
JAMES ROGAN, who was his colleague
on the municipal court. Those who
know me and JAMES RoGAN know we do
not agree on a lot of things. We agree
on Judge Paez.

He is supported by Gil Garcetti, dis-
trict attorney for Los Angeles.

All these people have written won-
derful things about him.

James Hahn, the Los Angeles city at-
torney, says ‘‘his ethical standards are
of the highest caliber. . . .”

Peter Brodie, president of the Asso-
ciation of L.A. Deputy Sheriffs, a 6,000-
member organization, wrote to Chair-
man HATCH in support of Judge Paez’s
nomination.

The commissioner of the Department
of California Highway Patrol says that
“Judge Paez . . . [is very] well quali-
fied,”” and ‘*his character and integrity
are impeccable.”

We have a good man here. Let’s vote
him up or down. | know the Senate will
vote him in. I know that. | have not
only spoken, | say to my friend from
Vermont, to Democrats, but | have spo-
ken to Republicans who intend to sup-
port him. So he will win that vote.

The second nominee, Marsha Berzon,
is another example of a longstanding
nominee who is being denied a vote by
the full Senate.

In 1998—Senator LEAHY laid it out—
she received an extensive two-part con-
firmation hearing, written questions,
written answers, and she extensively
answered every question of the com-
mittee. In 1999, she was favorably re-
ported out of the committee.

Again, she is so well qualified. Mar-
sha Berzon graduated cum laude from
Radcliffe College in 1966, and in 1973,
she received her Juris Doctor from UC
Berkeley, Boalt Hall Law School, one
of the greatest law schools in the coun-
try.

She has written dozens of U.S. Su-
preme Court briefs and has argued four
court cases before the U.S. Supreme
Court. She has had extensive experi-
ence appearing in Federal appeals
courts, and it goes on and on.

She has received significant Repub-
lican support. Former Republican Sen-
ator James McClure of Idaho says:

What becomes clear is that Ms. Berzon’s
intellect, experience and unquestioned integ-
rity have led to strong and bipartisan sup-
port for her appointment.

J. Dennis McQuaid, an attorney from
Marin County, my opponent when |
first ran for the House of Representa-
tives in 1982, says of Marsha:

Unlike some advocates, she enjoys a rep-
utation that is devoid of any remotely par-
tisan agenda.

W.I. Usery, a former Republican Sec-
retary of Labor under President Ford,
has said that Marsha Berzon has all the
qualifications needed, and he goes on.

Senator SPECTER has said very flat-
tering things about Marsha Berzon.
She has strong support from both sides
of the aisle.
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We have lots of vacancies on this
court, and we have two fine people who
are just waiting for the chance to
serve. These people do not come along
every day.

I want to address myself to the ques-
tion raised by my friend from Vermont
who has shared with me that there
have been some independent studies
that show, sadly, that if you are a mi-
nority, or if you are a woman, you do
not seem to get looked at by the Sen-
ate; you do not seem to get acted on.
You hang around; you wait around for
a vote.

This is not a reputation the Senate
wants. We want to give everyone a
chance, and these are two candidates, a
woman and a minority, who are so
qualified that they were voted out in a
bipartisan vote of the committee. | call
on my friends on the other side of the
aisle who may be holding up these
nominees—I do not know who they are.
| thought we said you have to come out
and identify yourself, but so far | do
not know who is holding these up.

I beg of you, in the name of fairness
and justice and all things that are good
in our country, give people a chance. If
you do not think they are good, if you
have a problem with something they
said or did, bring it down to the floor.
We can debate it. But please do not
hold up these nominees. It is wrong.
You would not do it to a friend. You
would not do it to someone of whom
you thought highly, so do not do it to
these good people. They have families.
They have jobs. They have careers.
They are good people.

All we are asking for is a vote. | do
not want to see people throughout the
country coming to see us in our offices
and claiming that women and minori-
ties are not getting fair treatment.
That is not what we should be about,
and | do not think that is what we are
about. But that is the kind of reputa-
tion this Senate is getting across this
land.

We can fix it. We should follow the
leadership of Senator LEAHY from
Vermont because he has said very
clearly for many months now: Bring
these good people forward.

I want to say a kind word about Sen-
ator HATCH. Senator HATCH has said to
me from day 1: Senator BOXER, when
you bring me a nominee, | want you to
make sure that not only are they well
qualified, but that they have bipartisan
support.

He looked me in the eye, even though
he is a foot taller, and said: You prom-
ise me that.

| said: Senator HATCH, | will do that.

| have done that in these cases. These
are two Ninth Circuit nominees who
were nominated by the President, but |
have supported them and Senator FEIN-
STEIN has supported them. They got
the vote of Senator HATCH because he
knows we have been very careful to
nominate people who have mainstream
support in the community. | promised
him that. | have done that. He has been
fair to me. | hope all of the Senate will
be fair to these two nominees.
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Mr. President, | thank Senator BEN-
NETT for his kindness in giving me the
additional time. | look forward to mov-
ing forward with these nominees we
have before us and certainly, at a min-
imum, on Marsha Berzon, Richard
Paez, and the others who are waiting in

the wings for their day. | yield the
floor.
The PRESIDING OFFICER. Who

yields time? The Senator from Mis-
souri.

Mr. ASHCROFT. Mr. President, | be-
lieve | have 15 minutes on the nomina-
tion of Missouri Supreme Court Judge
Ronnie White.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. ASHCROFT. Mr. President, I rise
today to oppose the nomination of
Judge Ronnie White to the United
States District Court for the Eastern
District of Missouri.

Confirming judges is serious busi-
ness. People we put into these Federal
judgeships are there for life, removed
only with great difficulty, as is evi-
denced by the fact that removals have
been extremely rare.

There is enormous power on the Fed-
eral bench. Most of us have seen things
happen through judges that could
never have gotten through the House
or Senate.

Alexander Hamilton, in Federalist
Paper No. 78, put it this way:

If [judges] should be disposed to exercise
will instead of judgment, the consequence
would equally be the substitution of their
pleasure to that of the legislative body.

Alexander Hamilton, at the begin-
ning of this Nation, knew just how im-
portant it was for us to look carefully
at those who would be nominated for
and confirmed to serve as judges.

A judge who substitutes his will or
her will for the legislative will, by dis-
placing the legislative intent in enlarg-
ing the Constitution or amending it by
saying, it is an evolutionary document
and | am going to say now it has
evolved to this state or that state, as
opposed to an earlier state—that kind
of judge is involved in what | call “‘ju-
dicial activism.” Judicial activism is
simply the substitution of one’s per-
sonal politics instead of the legislative
will as expressed in our documents of
the Constitution or in the law.

At no other place in our Republic do
voters have virtually no recourse. This
is an important thing for us to consider
as we evaluate judges and we seek to
determine whether or not their con-
firmation would be appropriate.

So as it relates to Judge Ronnie
White, who serves now as a supreme
court judge in the State of Missouri,
upon his nomination | began to under-
take a review of his opinions, and espe-
cially those circumstances and dissents
where, as a judge on the Missouri Su-
preme Court, Judge White would have
sought to change or otherwise extend
or amend the law as it related to a va-
riety of matters, especially in the area
of criminal law. | also heeded carefully
his answers during his confirmation
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hearing and his answers to followup
questions.

I believe Judge White’s opinions have
been and, if confirmed, his opinions on
the Federal bench will continue to be
procriminal and activist, with a slant
toward criminals and defendants
against prosecutors and the culture in
terms of maintaining order; he will use
his lifetime appointment to push law in
a procriminal direction, consistent
with his own personal political agenda,
rather than defer to the legislative will
of the people and interpret the law
rather than expand it or redirect the
law.

I believe the law should be inter-
preted as written, as intended by the
legislature, not as amended or ex-
panded by the courts. | believe Judge
White will, as Alexander Hamilton so
aptly described in Federalist 78, im-
properly ““exercise will instead of judg-
ment.”” This is particularly true in the
area of criminal law.

I am not alone in this view. Judge
White’s nomination has sparked strong
concerns from a large number of Mis-
souri law enforcement officials. Sev-
enty-seven of the 114 sheriffs in the
State of Missouri have decided to call
our attention to Judge White’s record
in the criminal law. | do not take light-
ly the fact that 77 of these law enforce-
ment, ground-zero sheriffs—people who
actually are involved in making the ar-
rests and apprehending those who have
broken the law—would ask us to look
very carefully at this nominee. They
cite specific opinions he has written
and say these are the kinds of opinions
that give them great pause.

Anyone who knows something about
Missouri’s political system knows that
77 out of 114 sheriffs would be a bipar-
tisan delegation. As a matter of fact,
over 70 percent of all the public offi-
cials in Missouri who are nominated
and elected are Democrats. So you
have 77 of the 114 sheriffs of Missouri
on record saying: Look carefully.
Evaluate very carefully this nominee
to the federal bench.

The Missouri Federation of Police
Chiefs, an organization of police chiefs
that spreads all across the State of
Missouri, has indicated to us that we
ought to tread very lightly here. As a
matter of fact, they express real shock
and dismay at the nomination. Pros-
ecutors have contacted me with their
public letters. And, frankly, other
judges in the State have suggested to
me | should think and consider very
carefully whether or not we proceed in
this matter.

The letter from the Missouri Federa-
tion of Police Chiefs is very direct. It
says:

We want to go on record with your offices
as being opposed to his nomination and hope
you will vote against him.

I want to express that the concern
about Judge Ronnie White is far broad-
er than some of us in the Senate; it
goes to a majority of the sheriffs in the
State, with an official letter of expres-
sion from the Missouri Federation of
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Police Chiefs. There are prosecutors
who have come to me and asked me to
think very carefully about the quali-
fications and the philosophy expressed
by this nominee.

This opposition stems largely from
Judge White’s opinions in capital mur-
der cases. These opinions, and particu-
larly his dissents, reflect a serious bias
against a willingness to impose the
death penalty.

Judge White has been more liberal on
the death penalty during his tenure
than any other judge on the Missouri
Supreme Court. He has dissented in
death penalty cases more than any
other judge during his tenure. He has
written or joined in three times as
many dissents in death penalty cases,
and apparently it is unimportant how
gruesome or egregious the facts or how
clear the evidence of guilt. He has been
very willing to say: We should seek, at
every turn, in some of these cases to
provide an additional opportunity for
an individual to escape punishment.

This bias is especially troubling to
me because, if confirmed, Judge White
will have the power to review the death
penalty decisions of the Missouri Su-
preme Court on habeas corpus. In the
seat of district court, Judge White’s
sole dissents are transformed into a
veto power over the judicial system of
the State of Missouri. | do not think
that should happen.

Let me give you an example of Judge
White’s sole dissent in the highly pub-
licized case of Missouri v. Johnson.

James R. Johnson was a brutal cop
Kkiller. He went on a shooting rampage
in a small town called Carolina, MO. It
sent shock waves across the entire
State in 1991—during the time | had
the privilege to serve as Governor of
the State. At that time, James John-
son stalked and killed a sheriff, two
sheriff’s deputies, and Pamela Jones, a
sheriff’s wife.

Johnson first shot a deputy who had
responded to a call about a domestic
dispute at Johnson’s house. He shot the
deputy in the back and then walked
over, as the deputy lay on the ground,
and shot him in the forehead, Killing
him.

Johnson then reloaded his car with
guns and drove to the local sheriff’s
home. There the sheriff’'s wife, Pamela
Jones, was having a Christmas party.
Johnson fired a rifle repeatedly
through the window, hitting Mrs. Jones
five times. Mrs. Jones died of those
wounds in her home in front of her
family.

Then Johnson went to another dep-
uty sheriff’'s home and shot him
through a window as the deputy spoke
on the phone. That deputy was lucky
and survived.

Johnson then went to the sheriff’s of-
fice, where other law enforcement offi-
cers had assembled to try to address
the ongoing rampage that was terror-
izing the town. Johnson lay in wait
until officers left the meeting and then
opened fire on them, Killing one offi-
cer.

October 4, 1999

Then as another officer arrived on
the scene in her car, Johnson shot and
killed her. It was then that Johnson
fled to the house of an elderly woman
who he held hostage for 24 hours. She
eventually convinced Johnson to re-
lease her, and she notified the authori-
ties who apprehended Johnson. He was
tried and convicted on four counts of
first degree murder and given four
death sentences, convicted on all
counts, received four separate death
sentences. In a sole dissent urging a
lower legal standard so that this con-
victed multiple cop Kkiller would be al-
lowed a second bite at the apple to con-
vince a different jury that he was not
guilty, Ronnie White sought to give
James Johnson another chance.

Sheriff Jones, obviously, opposes this
nomination. He is urging law enforce-
ment officers to oppose it because he
believes there is a pattern of these
kinds of decisions in the opinions and
dissents of Judge White. He believes
there is a pattern of procriminal opin-
ions, and | think if one looks carefully,
one might see that pattern.

Judge White was also the sole dis-
senter in a case called Missouri v.
Kinder. In that case, the defendant
raped and beat a woman to death with
a lead pipe. White voted to grant the
defendant a new trial, despite clear evi-
dence of guilt, including eyewitness
testimony that Kinder was seen leav-
ing the scene of the crime at the time
of the murder with a pipe in his hand,
and genetic material was found with
the victim. White dissented based on
the alleged racial bias of the judge,
which he urged was made evident by a
press release the judge had issued to
explain his change in party affiliation.
The judge changed parties at sometime
prior to this case, and the judge, in ex-
plaining his change of party, said he
was opposed to affirmative action, dis-
criminating in favor of one race over
another race. He left the one party he
was in because he disagreed with their
position on affirmative action. That
was the only basis for Judge White to
provide a new opportunity for this indi-
vidual to get a second bite at the apple,
not the evidence about his conduct, the
genetic material, or the eyewitness tes-
timony.

Judge White’s procriminal jurispru-
dence is not limited to murder cases. It
extends to drug cases as well. In the
case of Missouri v. Damask, Judge
White’s sole dissent in a drug and
weapons seizure case, | think, reveals
this same tendency on the part of this
judge to rule in favor of criminal de-

fendants and the accused in a
procriminal matter and procriminal
manner.

This was a case, Missouri v. Damask,
about a drug checkpoint set up by the
Missouri State police. The State police
had erected a traffic sign on the high-
way in the middle of the night indi-
cating ‘‘drug checkpoint ahead.”” The
sign was placed just before a remote
exit, one which only local residents
would have cause to use. Those seeking
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to avoid the ‘“‘drug checkpoint’” by
exiting met with a real drug check-
point at the top of the exit ramp. There
were no gas stations, no restaurants or
facilities at that exit. Motorists
exiting at that exit were stopped and
asked why they exited. If police were
able to determine from their answers
that they were suitably suspicious to
warrant a search, they searched their
cars. It was a very successful program,
netting numerous arrests.

The Missouri Supreme Court upheld
the practice as a reasonable search and
seizure under the fourth amendment,
consistent with many rulings of our
Federal courts interpreting the fourth
amendment.

Judge White was the sole dissenter in
an opinion that seemed less concerned
with the established fourth amendment
precedent than with whether the
search was intimidating. Judge White’s
opinion would have hamstrung this ef-
fective tool in the war on drugs.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. BENNETT. Mr. President, | yield
the Senator an additional 10 minutes.

Mr. ASHCROFT. | thank the Senator
from Utah.

It is these opinions and other opin-
ions like them that have generated the
concern in the Missouri law enforce-
ment community about Judge White
and have caused me to conclude that |
must oppose his confirmation. It
doesn’t mean | oppose his coming to
the floor. I am entirely willing to let
the Senate express itself in this re-
spect. But | urge my fellow Senators to
consider whether we should sanction
the life appointment to the responsi-
bility of a Federal district court judge
for one who has earned a vote of no
confidence from so many in the law en-
forcement community in the State in
which he resides. Many of my fellow
Senators on the Judiciary Committee
determined we should not and voted
against his nomination.

I ask my fellow Senators to review
Judge White’s record carefully. Keep in
mind that he will not only sit for life,
but he will still have occasion to vote
on death penalty cases reviewed by the
Missouri Supreme Court.

Again, as a district judge, he will be
able to hear habeas corpus petitions
challenging death sentences that have
been upheld by the Missouri Supreme
Court; only, as a district judge, his sole
dissenting vote will be enough to re-
verse a unanimous opinion by the Mis-
souri Supreme Court. He will have a
veto over the Missouri Supreme Court
in death penalty cases. And based on
Judge White’s track record, this is not
a situation that the law-abiding citi-
zens of Missouri should have to endure.

As | conclude my remarks, | will read
some of the text of communications |
have received concerning this nominee.
Sheriff Kenny Jones, whose wife was
murdered by James Johnson, put it
this way: Every law enforcement and
every law-abiding citizen needs judges
who will enforce the law without fear
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or favor. As law enforcement officers,
we need judges who will back us up and
not go looking for outrageous tech-
nicalities so a criminal can get off. We
don't need a judge such as Ronnie
White on the Federal court bench.

I quote again from another para-
graph: The Johnson case isn’t the only
antideath penalty ruling by Judge
White. He has voted against capital
punishment more than any other judge
on the court. | believe there is a pat-
tern here. To me, Ronnie White is
clearly the wrong person to entrust
with the tremendous power of a Fed-
eral judge who serves for life.

A letter from a prosecutor: Judge
White’s record is unmistakably antilaw
enforcement, and we believe his nomi-
nation should be defeated. His rulings
and dissenting opinions on capital
cases and on fourth amendment issues
should be disqualifying factors when
considering his nomination.

A letter from the Missouri Sheriffs
Association: Attached please find a
copy of the dissenting opinion rendered
by Missouri Supreme Court Judge Ron-
nie White in the case of State of Mis-
souri v. James R. Johnson.

Then a recitation of how James
Johnson murdered Pam Jones, the wife
of the Moniteau County sheriff, Kenny
Jones. And then: As per attached, the
Missouri Sheriffs strongly encourage
you to consider this dissenting opinion
in the nomination of Judge Ronnie
White to be a U.S. district court judge.

Mr. LEAHY. Will the Senator yield
for a question? Mr. President, will the
Senator from Missouri yield for a ques-
tion?

Mr. ASHCROFT. Yes, | will.

Mr. LEAHY. It is my understanding
that Justice White has voted 17 times
for death penalty reversals. Is that the
understanding of the Senator from Mis-
souri?

Mr. ASHCROFT. | don’t have the spe-
cific count.

Mr. LEAHY. The numbers | have seen
are that he has voted 17 times for re-
versal. Justice Covington, however, has
voted 24 times for reversal in death
penalty cases; Justice Holstein, 24
times; Justice Benton, 19 times; and
Justice Price, 18 times. It would appear
to me that at least Justices Covington,
Holstein, Benton and Price, all on the
Supreme Court, have voted many more
times to reverse death sentences than
Justice White has. Are these numbers
similar to what the Senator from Mis-
souri has?

Mr. ASHCROFT. Mr. President, |
think | can go to the question here
that | think the Senator is driving at.
I will be happy to do that. The judges
that the Senator from Vermont has
named have served a variety of ten-
ures, far in excess of the tenure of
Judge White.

The clear fact is that, during his ten-
ure, he has far more frequently dis-
sented in capital cases than any other
judge. He has, | believe, participated in
3 times as many dissents as any other
judge. To try to compare a list of dis-
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sents or items from other judges from
other timeframes, longer intervals, and
a variety of different facts, with the
tenure that Judge Ronnie White has
served is like comparing apples and or-
anges. And the numerics thereof, with-
out that additional aspect of the situa-
tion being revealed, may appear to
cause a conclusion that would be dif-
ferent.

With that in mind, if you will think
carefully about what | said, | believe |
thought carefully when 1 said ‘‘Judge
White’s record during his tenure’’; that
is what you have to be able to compare,
judges during the same interval of
time. With that in mind, during that
same interval of time, he has been the
champion of those dissenting in death
penalty cases and has dissented in
ways which, very frankly, have occa-
sioned an outcry from the law enforce-
ment community in Missouri. None of
the other judges that | know of have
been the recipients of that kind of out-
cry.

There is one final point that | will
make. Those are other notable judges
and they have records and serve on the
Missouri Supreme Court. They are not
persons against whom the law enforce-
ment community has raised issues. But
they are also not persons who have
been nominated for service on the U.S.
District Court, a court which could set
aside the verdicts of the Missouri Su-
preme Court in habeas corpus cases. So
while | think those particular judges
are important—and if they are nomi-
nated for the Federal Court, | think we
ought to look carefully at their work
product.

So there are two points to be made
here. One, the relevance of the numbers
is only relevant in the context of the
interval. To suggest that the numbers
are out there, without defining the in-
terval, would be inappropriate and mis-
leading. So | would not do that.

Secondly, | think the relevance of a
record that is unsatisfactory is directly
appropriate to the judge who has been
nominated. So we are not here to talk
about other judges so much as we are
to talk about whether or not Ronnie
White ought to be confirmed as a mem-
ber of the U.S. District Court. In my
judgment, the law enforcement com-
munity in Missouri has expressed seri-
ous reservations about his lean toward
defendants, and | think we should not
vote to confirm him. | urge my col-
leagues not to vote to confirm Judge
White, based on this understanding of
the Missouri law enforcement commu-
nity and a reading of his judicial pa-
pers.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. LEAHY. Will the Senator yield
me 30 seconds?

Mr. BENNETT. | am happy to.

Mr. LEAHY. | just note that Justice
Ronnie White is far more apt to affirm
a death penalty decision than to vote
as one of many members of the Su-
preme Court to reverse it. He has voted
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to affirm 41 times and voted to reverse
only 17 times.

Mr. BENNETT. Mr. President, the
Senator from Alabama has asked for 5
minutes. | yield 5 minutes to the Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, |
thank the Senator from Utah for his
leadership in this matter. | want to
share a few thoughts with Members of
this body. | do believe in the rule of
law. | believe that we ought to main-
tain it. |1 practiced full time in Federal
Courts throughout my career, for al-
most 17 years. | respect Federal Judges
and Federal law deeply. When appro-
priate, | have tried to support Presi-
dent Clinton’s nominees for Federal
Judgeships, because | believe a Presi-
dent should have some leeway in decid-
ing who should serve on the Federal
bench.

But | want to say a couple things
about the Ninth Circuit. Since | have
been in this body—a little over 2 years
now—having left the practice of law as
a full-time Federal prosecutor, | have
had an understanding of the Ninth Cir-
cuit better than a lot of other people. |
see Ninth Circuit criminal cases cited
in Alabama and other areas very fre-
quently because they are usually very
pro-defendant. There will be no other
criminal case in America that has been
partial to a defendant in a given situa-
tion—for example a search and seizure,
or something like that—and they will
find a pro-defendant case in the Ninth
Circuit.

I can say with confidence, from my
experience, that the Ninth Circuit au-
thorities are not well respected by the
other circuits in America. They are out
of the mainstream. In fact, the Su-
preme Court has begun to really rap
their knuckles consistently. In 1996 and
1997, 28 cases from the Ninth Circuit
went up to the U.S. Supreme Court for
review, and 27 of them were reversed.
In 1997 and 1998, 13 out of 17 were re-
versed. In 1998 and 1999, it was 14 out of
18. In the past, the numbers have been
equally high—for over a decade.

The New York Times recently wrote
that a majority of the members of the
U.S. Supreme Court consider the Ninth
Circuit to be a ‘“‘rogue’ circuit, a cir-
cuit out of control based on the history
of their reversal rates. This is not me
making this up; that is according to
the New York Times.

I have been urging the President of
the United States to nominate main-
stream judges for the Ninth Circuit.
That is what we are asking for. Let’s
get this circuit back into line so that
we can have the largest circuit in
America give the 20 percent of the peo-
ple in the United States who are under
the Ninth Circuit’s jurisdiction justice
consistent with the other circuits in
America. These people are currently
denied this justice because of their ex-
tremely liberal, activist circuit. There
is no other way to say it. There was an
Oregon Bar Bulletin article that stud-
ied this issue. The article examined the
question of why the Ninth Circuit was
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being reversed so much in 1997. The ar-
ticle says: ““There is probably an ele-
ment of truth to the claim that the
Ninth Circuit has a relatively higher
proportion of liberal judges than other
circuits.” It goes on to note how many
are Carter and Clinton nominees. Al-
ready, a substantial majority—12 of the
active 21 judges—were Carter or Clin-
ton nominees. There is nothing wrong
with that per se, however the nominees
the White House has been sending to us
from California have been even more
liberal than the nominees President
Clinton has nominated in other cir-
cuits. | don’t see this kind of activism
in nominees to other circuits. So the
way | see this thing—and this is impor-
tant for the members of this Senate to
realize—we have the responsibility of
advice and consent on judicial nomina-
tions. That is a responsibility given to
us. We have to exercise it.

What | have been saying to President
Clinton is, Mr. President, listen to us.
Let’s get this circuit—this rogue cir-
cuit—back into line. Give us main-
stream nominees.

Mr. Fisher is, in my view, a fairly lib-
eral Clinton appointee.

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mr. SESSIONS. If | could have 1
more minute.

Mr. BENNETT. | yield the Senator
an additional minute.

Mr. SESSIONS. It is part of our re-
sponsibility to advise and consent. It is
our duty to examine the state of jus-
tice in America, and to tell President
Clinton that we are not going to con-
tinue to approve activist nominees for
the Ninth Circuit. We have to have
some mainstream legal talent on that
circuit, not ACLU members or the like.
And, if he will give us that, we will af-
firm them. If he does not, this Senator
will oppose them.

I thank the Chair. | yield my time to
the Senator from Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, I am
somewhat unfamiliar with the assign-
ment of handling judicial nominees,
that being the daily bread of my senior
colleague, Senator HATCH. He is unable
to be here, and therefore has asked me
to step in in his place. | am glad to do
whatever | can to help.

Ted Stewart has a background that,
in my view, qualifies him to be a Fed-
eral judge, a view shared by the Amer-
ican Bar Association that has labeled
him as qualified, and by a large number
of Utahans of both political parties.

I first met Ted Stewart when | de-
cided to run for the Senate. | found
that he had beat me in that decision
and was already in the field. | knew lit-
tle or nothing about him. But | quickly
learned as we went through the process
of traveling the State in tandem with
the other candidates that he was a man
of great wisdom, an articulate man,
and a man of good humor. We became
fast friends even though we were oppo-
nents for the same seat.
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One of the proudest moments in my
campaign was the fact that after the
State convention had narrowed the
candidates to two, eliminating Ted
Stewart, his organization became part
of my organization. He maintained an
appropriate judicial neutrality between
me and the other candidate. But our
friendship was established and has gone
forward until this day.

I point out that judicial neutrality
because it is typical of Ted Stewart. |
know he had a personal preference. |
will not disclose what it was. He was
appropriately judicial, however, in
keeping that personal preference to
himself and taking the position that
was right and proper under those cir-
cumstances. That demonstrates what
we hear referred to around here from

time to time as “judicial tempera-
ment.”
The Senator from Alabama has

talked about the reversal rate of the
Ninth Circuit. We have had experience
with the reversal rates in the State of
Utah from Federal judges.

I remember on one occasion where |
was in the presence of a young woman
who had served on a jury of a highly
celebrated case in the State of Utah
and had voted in a way that was re-
versed when the case got to the circuit
court. | asked her about it because it
was interesting to me. She said: Well, 1|
didn’t want to vote that way, and nei-
ther did any other member of the jury,
but the charge we received from the
judge made it impossible for us to vote
any other way.

After the trial was over, she said she
and the other members of the jury were
visiting with the lawyer who had sup-
ported the losing side, and they apolo-
gized to him for voting against him.
They said: We thought you had the best
case. But under the charge we were
given by the judge, we had no choice
but to vote against you. The lawyer
smiled, and said: I know. And | ex-
pected that to happen because the
judge in this case has such a high
record of reversal that | didn’t want to
run the risk of having won a trial in
his court. I knew my chances of win-
ning on appeal were far greater if 1 had
this judge on record against me.

Those who know this judge rated him
as one of the most brilliant men ever
appointed to the bench. He may have
had that great intellect, but he did not
have the common sense and the judi-
cial temperament that made it possible
for him to do his job. Tragically, the
circuit court did his job for him again
and again and again at great expense
and inconvenience not only to the judi-
cial system but to those plaintiffs and
defendants who came before him.

| cite that because | am convinced in
Judge Stewart’s court you will not find
that kind of bullheadedness and deter-
mination to have his own way as we
saw in this other court.

In Judge Stewart’s court, you will
find the kind of levelheadedness, the
desire to find the right answer, and the
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willingness to work things out wher-
ever possible as he has demonstrated
throughout his career up to this point.

He has already had experience on a
commission that required him to dem-
onstrate that kind of judicial tempera-
ment. He handled his assignment there
in such a way as to win him the en-
dorsement of Democrats as well as Re-
publicans.

I know there is some controversy
surrounding him because he is the Gov-
ernor’s chief of staff. There are many
people who, looking at the things he
has done in his loyalty to the Gov-
ernor, have said: Well, his opinions are
not acceptable to us.

They have been critical of him. They
do not know the man if they maintain
that criticism because he will never de-
part from his conviction that the law
comes first. He has demonstrated loy-
alty to those who have appointed him.
But he has also demonstrated a capac-
ity to handle the law and handle the
regulations that he is charged with en-
forcing in a way that will make all
Americans proud.

I am happy to join my senior col-
league in endorsing the nomination of
Ted Stewart for the Federal bench. |
look forward with great enthusiasm to
voting for him tomorrow.

I am grateful to the senior Senator
from Vermont for his announcement
that he, too, will vote for Ted Stewart.
I hope, with both the chairman and the
ranking member of the Judiciary Com-
mittee solidly in Judge Stewart’s be-
half, that we will have an overwhelm-
ingly positive vote for him.

NOMINATIONS OF RAY FISHER,
MARSHA BERZON, AND RICHARD
PAEZ

Mrs. FEINSTEIN. Mr. President, |
want to first thank our minority leader
for all of his effort in bringing public
attention to the plight of pending judi-
cial nominees.

Thanks to Senator DASCHLE’s efforts,
we have made some progress. Jim
Lorenz, a fine California attorney who
served seven years on my judicial se-
lection committee, was confirmed on
Friday along with Victor Marrero of
New York.

Jim Lorenz’s confirmation will help
address a desperate shortage of judges
in the Southern District of California.
I have spoken several times with
Marilyn Huff, Chief Judge of the
Southern District of California, about
the District’s caseload crisis.

A recent judicial survey ranked the
Southern District as the most overbur-
dened court in the country. The
weighted average caseload in the
Southern District is 1,006 cases per
judge, more than twice the national av-
erage.

It is also a significant step forward
for the Senate that we will have a vote
tomorrow on Associate Attorney Gen-
eral, Ray Fisher, to be a Circuit Judge
on the Ninth Circuit Court of Appeal.

Ray Fisher is an extraordinary nomi-
nee who will add some support to the
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skeleton crew of judges currently pre-
siding on the Ninth Circuit.

Currently, the Ninth Circuit has
seven vacancies, which is 25 percent of
the total judgeship positions on the
circuit.

Each one of these judicial vacancies
qualifies as a judicial emergency. The
Chief Judge of the Ninth Circuit re-
ports that the Circuit could handle 750
more cases right now if the vacancies
were filled.

Prior to his appointment as Asso-
ciate Attorney General, Ray Fisher
was considered one of the top trial law-
yers in Southern California. His legal
skills are so highly regarded that he re-
cently was inducted into the American
College of Trial Lawyers, an honor be-
stowed on only the top one percent of
the profession.

During his 30 year career in private
practice, Ray Fisher specialized in the
toughest of cases, complex civil litiga-
tion, and in alternate dispute resolu-
tion. In 1988, he founded the Los Ange-
les Office of Heller Ehrman, White and
McAullife, an office that has grown
from 6 attorneys to 48.

The Standing Committee on Federal
Judiciary of the American Bar Associa-
tion has deemed Mr. Fisher “‘Well
Qualified” for appointment as Judge of
the United States Court of Appeals.

Ray Fisher graduated from Stanford
Law School in 1966, where he was presi-
dent of The Stanford Law Review and
awarded the Order of the Coif. Fol-
lowing law school, he served as a law
clerk for Judge J. Skelley Wright of
United States Court of Appeals for the
District of Columbia Circuit and Su-
preme Court Justice William Brennan.

I am confident Ray Fisher’s acute in-
terest in public service, specifically in
public safety, and his overarching con-
cern for fairness will serve the Ninth
Circuit well.

However, I am disappointed that the
Senate could not confirm other pend-
ing Ninth Circuit nominees. Ray Fisher
is a start, but six vacancies remain on
the Ninth Circuit Court of Appeals.

Two of those vacancies should be
filled by Marsha Berzon and Judge
Richard Paez.

It is a disturbing fact that women
and minority nominees are having a
difficult time getting confirmed by the
Senate.

A report by the independent, bipar-
tisan group Citizens for Independent
Courts released last week found that
during the 105th Congress, the average
time between nomination and con-
firmation for male nominees was 184
days, while for women it was 249 days—
a full 2 months longer.

This disturbing trend continues this
year. Women and minorities constitute
over 55 percent of the President’s nomi-
nees in 1999; by contrast, only 41 per-
cent of the nominees confirmed this
year by the Senate are women or mi-
norities.

All we have ever asked for Marsha
Berzon and Richard Paez is that both
nominees get an up-or-down vote. If a
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Senator has a problem with particular
nominees, he or she should vote
against them. But a nominee should
not be held up interminably by a hand-
ful of Senators.

Let me assure my colleagues, this
does not mark the end of a fight. At
some point, legislation is not going to
move until Marsha Berzon and Judge
Richard Paez get an up-or-down vote.
Let me take a moment to discuss the
nominations process that these two
nominees have experienced.

Judge Richard Paez, the first Mexi-
can-American District judge in Los An-
geles, was nominated on January 25,
1996—almost four years ago. He still
hasn’t made it to the Senate Floor for
a vote. Any problem with his nomina-
tion can’t be with his legal back-
ground.

He has 17 years of judicial experience.
The American Bar Association found
him to be “‘well-qualified.”” He is also
strongly supported by the legal com-
munity in Los Angeles including Gil
Garcetti, the District Attorney, the
Los Angeles County Police Chiefs’ As-
sociation and the Association for Los
Angeles Deputy Sheriffs. Judge Paez
has described this interminable nomi-
nations process as a ‘“‘cloud” hanging
over his head. Litigants in his court
constantly query him if the case is
going to be continued, if his case is
going to be assigned to someone else,
or if Judge Paez is going to keep it. No
nominee should have to face this un-
certainty. His family has been thrust
into the public limelight, and for four
years every action he has taken has
been subject to microscopic scrutiny.

Marsha Berzon was nominated al-
most a year and a half ago. She had her
first hearing on July 30, 1998, and a sec-
ond hearing in June 1999. Only in July
1999 was she reported out of committee
and her nomination is pending before
the Senate. Nationally renowned appel-
late attorney with over 20 years of ap-
pellate practice, she clerked for Su-
preme Court Justice Brennan and U.S.
Court of Appeals Judge James Brown-
ing. She graduated Order of the Coif
from Boalt Hall, has the support of law
enforcement including the National As-
sociation of Police Organizations
(NAPO) and the International Union of
Police Organizations, has strong bipar-
tisan support including former Idaho
Senator James Mclure and former EPA
Administrator William D. Ruckels-
haus.

The slow pace of this nomination has
caused an incredible burden on Marsha
Berzon both personally and profes-
sionally. Due to uncertainty over her
future, she has significantly curtailed
her private practice, and no longer is
representing clients before the Su-
preme Court or the Ninth Circuit.

Chief Justice Rehnquist recently said
that “‘[t]lhe Senate is surely under no
obligation to confirm any particular
nominee, but after the necessary time
for inquiry it should vote him up or
vote him down.”’

Richard Paez and Marsha Berzon do
not deserve to have their distinguished
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