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Cardin Klink Sawyer
Carson Kucinich Schakowsky
Clay LaFalce Scott
Clayton Lampson Serrano
Clement Lantos Sherman
Clyburn Larson Shows
Condit Lee Sisisky
Conyers Levin Skelton
Costello Lewis (GA) Slaughter
Coyne Lofgren Snyder
Crowley Lowey Spratt
Cummings Luther Stabenow
Davis (FL) Maloney (NY) Stark
Davis (IL) Markey Stenholm
DeFazio Martinez Strickland
DeGette Mascara Stupak
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Dingell McGovern Thompson (MS)
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Doggett McNulty Tierney
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Edwards Meek (FL) Traficant
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Eshoo Menendez Udall (CO)
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Green (TX) Norwood Wynn
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0 1724
Mrs. ROUKEMA changed her vote

from ““nay”’ to ‘“‘yea.”

So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was
the table.

laid on
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MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Lundregan, one of its clerks, an-
nounced that the Senate agrees to the
report of the Committee of Conference
on the disagreeing votes of the two
Houses on the amendment of the Sen-
ate to the bill (H.R. 2606) ‘““An Act
making appropriations for foreign op-
erations, export financing, and related
programs for the fiscal year ending
September 30, 2000, and for other pur-
poses.”

The message also announced that
pursuant to Public Law 104-1, the
Chair, on behalf of the Majority and
Minority Leaders of the Senate and the
Speaker and Minority Leader of the
House of Representatives, announces
the joint appointment of the following
individuals as members of the Board of
Directors of the Office of Compliance—

Alan V. Friedman, of California;

Susan B. Robfogel, of New York; and

Barbara Childs Wallace, of Mis-
sissippi.

PERSONAL EXPLANATION

Mr. WATTS of Oklahoma. Mr. Speaker, this
afternoon | recorded my vote by electronic de-
vice in favor of the rule to consider the Quality
Care for the Uninsured Act, H.R. 2990. Subse-
quently and unexpectedly, that vote was reor-
dered due to a failure with the electronic
egipment, and | was not advised of this in time
to return to the Capitol to recast my vote.

BIPARTISAN CONSENSUS MAN-
AGED CARE IMPROVEMENT ACT
OF 1999

The SPEAKER pro tempore (Mr.
SHIMKUS). Pursuant to House Resolu-
tion 323 and rule XVIII, the Chair de-
clares the House in the Committee of
the Whole House on the State of the
Union for the consideration of the bill,
H.R. 2723.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 2723) to
amend title | of the Employee Retire-
ment Income Security Act of 1974, title
XXVII of the Public Health Service
Act, and the Internal Revenue Code of
1986 to protect consumers in managed
care plans and other health coverage,
with Mr. HASTINGS of Washington in
the chair.

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
rule, the bill is considered as having
been read the first time.

Under the rule, the gentleman from
Virginia (Mr. BLILEY), the gentleman
from Michigan (Mr. DINGELL), the gen-
tleman from Pennsylvania (Mr. GooD-
LING), the gentleman from Missouri
(Mr. CLAY), the gentleman from Texas
(Mr. ARCHER), and the gentleman from
New York (Mr. RANGEL) will each con-
trol 30 minutes.
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The Chair recognizes the gentleman
from Virginia (Mr. BLILEY).

Mr. BLILEY. Mr. Chairman, | yield
myself 6 minutes.

Mr. Chairman, over 5 years ago, Re-
publicans in Congress stood efficient
against a very bad idea, an attempted
Government takeover of our Nation’s
health care system. Back then, we op-
posed President Clinton’s vision of
health care reform primarily because
of the negative effects his proposal
would have on employers and the nega-
tive effects it would have on con-
sumers’ ability to choose their own
physicians.

Mr. Chairman, we won that debate
over how to best reform our health
care system. We won that debate be-
cause the public agreed that Govern-
ment micromanagement of our health
care system was wrong. The public
agreed that imposing expensive new
burdens on employers would result in
an increase in premiums and would
cause businesses to drop their health
care coverage.

Now today we are faced with another
debate about the direction of our Na-
tion’s health care system. Mr. Chair-
man, once again, we must decide
whether we want to move toward a
Government-controlled health care
system or instead enact reasonable
protections for patients that maintain
quality without driving up costs. |
stand here today with a firm hope that
we will prevail in this fight similar to
the way we did 5 years ago.

Mr. Chairman, | do not think that
anyone would question my long-stand-
ing commitment to ensuring that the
United States maintains its high qual-
ity health care system and that Ameri-
cans of all walks of life have access to
that system.
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Unfortunately, | believe that H.R.
2723, the Norwood-Dingell bill, is mis-
directed in several fundamental ways
and ultimately will harm the very peo-
ple it intends to help.

My views on health care reform are
fairly straightforward. First, we should
do no harm. Doctors take the Hippo-
cratic oath; we legislators should fol-
low a similar injunction. We should
vote down health reform legislation
that harms patients. We should avoid
legislation that increases the number
of uninsured in this country. For all
the attention that has been given in
this debate to denied care, | think we
should focus on the worst kind of de-
nial, and that is denial to any form of
health insurance at all.

Forty-four point three million per-
sons are uninsured today, and we ought
not be adding to that number; we
should be subtracting from it.

Second, when we do enact patient
protections, they should be just that,
patient protections; not provider pro-
tections, not insurer protections but
patient protections. That is why | have
been an ardent supporter of a fair and
just external review process.
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My colleagues have heard me say
‘“‘care, not court.” A patient in need of
care needs medical treatment not legal
treatment. In my opinion, H.R. 2723
goes way too far on liability and will
simply be a treasure trove for trial
lawyers.

By overreaching on the constraints it
imposes on valid cost containment
techniques, this bill poses a real threat
to the voluntary, employer-sponsored
health insurance system prevalent
today.

I know how price-sensitive employers
are. | was a small business owner my-
self some time ago. The Norwood-Din-
gell bill takes a reasonable idea, and
then it takes it way too far. As a re-
sult, costs will needlessly go up and
not always for the betterment of
health care quality. For example, the
bill does not have a point-of-service ex-
emption for small employers. Due to
this omission, many small business
owners, who can least afford to con-
tribute to health care coverage for
their employees, will be left with the
choice between providing Cadillac care
or no care at all. Many of their employ-
ees will lose their employer-sponsored
insurance because the point-of-service
mandate will drive health care costs
up.
The bill’s whistleblower provision is
another example of a reasonable idea
gone bad, and the list goes on.

This bill micromanages a plan’s utili-
zation review requirement.

It gives too much secretarial author-
ity in the selection of external review
entities and in specifying the standards
of review.

Even the bill’s definition of medical
necessity extends beyond what is need-
ed to ensure that patients receive the
most appropriate care.

Mr. Chairman, | could go on and on
and discuss other concerns | have and
point out the breadth of the bill’s oner-
ous ‘“‘any willing provider” provisions
and the lack of a conscience clause, but
there are other Members here who wish
to have their say.

Let me simply conclude as follows:
As the chairman of the Committee on
Commerce, | have reached across the
aisle to draft reasonable patient pro-
tection legislation with my colleagues.
While some amount of this bill reflects
that effort, in the end the authors went
too far, as | have said. This is unfortu-
nate, and this is why | have cospon-
sored H.R. 2926 instead.

As | have said, my goals throughout
have been to provide better, not worse,
care to the American people; to provide
access to needed medical care, not to
courts of law; and to provide patient
protections, not protections for the in-
terests of providers or insurers.

Mr. DINGELL. Mr. Chairman, | ask
unanimous consent that | may yield 15
minutes of the time available to me to
the gentleman from Georgia (Mr. NOR-
WOO0D), to be controlled by him.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?
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There was no objection.

Mr. NORWOOD. Mr. Chairman, |
yield myself such time as | may con-
sume.

Mr. Chairman, | appreciate the op-
portunity finally, after 5 years, for us
to come together and decide an issue
that has really confronted this body for
5 years, but the truth is it has con-
fronted the American patient for 25
years.

The issue is whether managed care
insurance companies can be held truly
accountable in court when they breach
their contract and someone is injured
or dies.

Since 1974, this Congress has given
HMOs a free pass to deny promised ben-
efits without any legal responsibility
for the damages that they do and have
caused.

Are we willing to correct this injus-
tice, finally, after 25 years? If so, we
simply must pass a bill that can be-
come a law which reverses that 1974
mistake, and a bill that we are certain
will be signed by the President. We
must also be able to answer in the af-
firmative the following question: If
someone makes a wrongful medical de-
cision or breaches their contract and a
member of someone’s family dies, will
that family have an absolute, uncondi-
tional right to seek redress in court?
Yes or no, no strings attached?

There is only one bill that we will
consider that can pass this test, and
that is a bipartisan bill supported by
both Republicans and Democrats. | be-
lieve that everyone in this body knows
that to be a fact. To cast a vote really
for any other bill is to cast a vote to
block managed care reform.

Not one Member of this body will be
able to hide behind a vote for a wa-
tered-down bill that cannot become a
law and claim to be on the side of pa-
tients. We know better. The American
people know better. Vote no, Mr.
Chairman, on every substitute. Vote
yes on the only legislation that has
really a chance of becoming law and
changing the disaster that this Con-
gress visited on the American people
with the 1973 HMO Act and the 1974
ERISA Act.

Mr. Chairman, | reserve the balance
of my time.

Mr. DINGELL. Mr. Chairman, | yield
myself 3 minutes.

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, this is
an old story. Last year, the industry
spent $75 million to defeat legislation
similar to that which we are consid-
ering today. Reports today indicate
they will be spending in excess of $100
million for that purpose. Tonight they
will be launching another new ad cam-
paign with pictures of sharks and
music from Jaws.

What scared them so much? Could it
be they are afraid of paying for some-
one’s cancer screening? Are they terri-
fied of paying for surgery to some per-
son who needs it? Is it the threat of
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paying for prescription drugs that has
them petrified? Or maybe they are
afraid of letting ordinary people make
the decisions that affect their own
lives.

Maybe they are afraid of the mother
whose child has leukemia and wants
the pediatrician to decide what care
her child needs or perhaps a terminally
ill cancer patient who has no other
treatment available to save his life,
other than a clinical trial.

Perhaps that patient needs to have
an oncologist as his principal medical
advisor. Maybe it is a woman in her
second trimester of pregnancy whose
doctor is dropped from the health care
plan, or maybe it is a woman with
breast cancer who has a mastectomy
and is sent home that same day, or the
man with a stroke who needs follow-up
visits to a physical and speech thera-
pist to regain full function.

The Norwood-Dingell bill would help
each of these people get and continue
the health care they need. None of the
other substitutes can truthfully make
that claim. The gentleman from Geor-
gia (Mr. NorwooD) and the gentleman
from lowa (Mr. GANSKE) and | have
been working on these issues for years.
Our bill has been totally vetted. We
have even incorporated suggestions
from other Members, including the
gentleman from Oklahoma (Mr.
CoBURN) and the gentleman from New
York (Mr. HOUGHTON).

We are going to hear a lot of rhetoric
about lawsuits, and it is one thing
which is perhaps one of the significant
differences between these bills. Yes, we
allow patients to hold their health care
plans accountable if they cause harm
or death when they make a medical de-
cision. That should be. A right without
a remedy is of no value.

All we have done is the same thing
they did in Texas, where a law enacted
during the tenure of Governor George
Bush does these things. In 2 years since
that law has been in effect, Texas has
had exactly 5 lawsuits. The cost of such
a situation, according to Coopers &
Lybrand, a major accounting firm,
amounts to 13 cents a month.

Let me remind all here, only one of
these bills that is considered today was
written before yesterday. They are all
brand new, except the one which is of-
fered by the gentleman from Oklahoma
(Mr. COBURN), the gentleman from lowa
(Mr. GANSKE) and 1.

All of our bills have been examined in
broad daylight. The others have not.
There is only one bipartisan bill. There
is only one that has a chance of being
signed into law. Only one has been en-
dorsed by more than 300 organizations,
including doctors, teachers, consumers,
union members, specialists, women and
others, including the league of voters,
and all of the consumer organizations.

Only one has a chance of really mak-
ing life better for people who buy
health insurance and only one gives
the people a clear right to the care
which they need and which they de-
serve. Only one will be signed by the
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President. Vote for Norwood-Dingell
and support a bill that is going to ben-
efit the people.

Mr. Chairman, | reserve the balance
of my time.

Mr. BLILEY. Mr. Chairman, | yield 5
minutes to the gentleman from Ten-
nessee (Mr. BRYANT).

Mr. BRYANT. Mr. Chairman, | thank
the gentleman from Virginia (Mr. BLI-
LEY) for yielding time to me.

Mr. Chairman, as a former attorney
who practiced malpractice law and de-
fending health care providers, | can say
part of the problem with our health
care system is the cost of that. It is
simply too expensive. A lot of that cost
is driven up by lawsuits where doctors
have to practice defensive medicine in
the event they might be sued later on.
Common sense would tell us that if we
are going to try and work in this situa-
tion and make health care more afford-
able and more accessible, then common
sense would tell us that we ought to be
able to try and reduce the cost here so
that we can make health care more af-
fordable and keep more people in the
health care market. That would be the
commonsense approach.

Now, the other approach, which is
supported by the President and some
here in Congress, would seem to allow
the public to sue their way to more af-
fordable health care; but according to
the Congressional Research Service,
expanding liability in an unrestricted
fashion could result in private em-
ployer-sponsored plans, and these are
the people who provide insurance to
their employees, it could cause these
plans to increase by 70 to 90 percent in
premiums.

Just as medical malpractice liability
induces health care providers to prac-
tice defensive medicine, again do this
so | will not be sued or in case | am
sued | have myself covered here, so
would expanding liability to managed
care in an unrestricted fashion. It
would result in those employers and in-
surers and HMOs and third party
health plan administrators beginning
to approve unnecessary or inappro-
priate tests and procedures that are ex-
pensive, that will drive up the cost, all
out of a fear of being sued. These added
costs would then have to be passed on
to employers who would then have to
pass them on to their employees in the
form of increased premiums and
planned administration fees or simply
do the easy thing and that is just quit
providing health insurance to their em-
ployees.

Why fight that? If someone thinks
suing a company for $4 million for a
spilled cup of coffee was excessive, wait
until they see some of the lawsuits and
some of the awards which could result
from the passage of this plan.

With health care representing over
one-seventh of our economy, the odds
of hitting the lawsuit lottery will ex-
pand exponentially. If the cost of pro-
viding health insurance actually goes
up under this plan, which is supported
by the President, who actually bene-
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fits? The discussion from the other side
would have people believe it is the pub-
lic; but if the costs go up, | fail to see
how it is going to help those 44 million
Americans that we have talked about
heretofore afford health care coverage.

So who, in reality, does benefit from
more lawsuits? Well, who gets over
one-third in fees of the millions of dol-
lars which have been awarded in our
lottery-style court system? | think if
we answer that question, we will find
out who actually is being protected
here; and those are some of those trial
lawyers.
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Mr. Chairman, this is not hard. Let
us not turn this patient protection ef-
fort into a lottery. Let us instead try
to find a way to find a balance here
that would hold managed care people
accountable, they ought to be held ac-
countable, but yet do so in a fashion
which does not drive up the cost of this
health care; does not cause them to
practice defensive medicine for fear of
being sued or for these lottery-style
judgments, but yet do the right thing
and also keep these employers in the
business of providing insurance for
their employees.

What we do not want to do by this
plan is to put more people into that 44
million uninsured classification simply
by virtue of the fact that it is just easi-
er, less expensive, less risk involved if
they do not provide health care insur-
ance for their employees, and | think
we can do that.

Mr. Chairman, | trust this Congress
has that ability to pass such a law that
would provide that proper balance of
accountability weighed against the
cost and exposure and the risk and peo-
ple dropping out of the market. | hope
we can.

Mr. NORWOOD. Mr. Chairman, I
yield myself 1 minute which | need to
respond to my friend from Tennessee.

I am delighted that our Ilawyer
friends would like to see some type of
legal reform.

Would | agree that we need to stop
the extortion, and frivolous lawsuits
and all those things that cause defen-
sive medicine prices to go up that |
have lived with all of my life? Abso-
lutely right. But legal reform can
never mean that we take the civil
rights or the due process away from 160
million Americans across this country
and simply say, In your case with
health care insurance you’re on your
own, baby.

Now we have got external review
that is going to stop most of that any-
way; it is going to be very hard to be
negligent. And I think we are not going
to find this big rash of lawsuits. But to
say, Americans, the justice system is
not there for you when somebody de-
nies you a benefit that damages you
and Kills your child, what kind of jus-
tice system is that? Are we going back
to six guns and the OK Corral when one
is wronged? No, | do not think so.

The good news is that ours is very
modest. We go back to the States
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where we took this away from them in
1974.

Mr. Chairman, | yield 2 minutes to
the gentleman from California (Mr.
HORN).

(Mr. HORN asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HORN. Mr. Chairman, for all the
controversy surrounding this debate
the issue is very simple: responsibility.
Just as doctors are held accountable
for the care they provide, just as manu-
facturers are held accountable for the
safety of their products, so too should
HMOs be held accountable for the con-
sequences of their decisions.

Mr. Chairman, the Norwood-Dingell-
Ganske bill simply sets up mechanisms
to enforce the existing contractual
agreements between patients and their
health insurance providers. No health
insurance plan should be allowed to
avoid paying for necessary medical
treatment for those who have faith-
fully paid their premiums each month
by inventing its own definition of med-
ical necessity. When health plans tell
consumers that a requested treatment
is not medically necessary, they are
practicing medicine as much as a doc-
tor who reaches the same conclusion.
This shield of ERISA allows HMOs to
escape the consequences of their deci-
sions.

| know of no other business in Amer-
ica which has such immunity. With
this bill we want to drive the quality of
health care in this country not by en-
couraging lawsuits, but by encouraging
HMOs to use the best medical science
when providing care instead of using
the bottom line. Medical necessity
must be determined by physicians and
their patients, not by MBAs and people
that have not had a medical experience
and not by profit margins and HMO bu-
reaucrats. Norwood-Dingell-Ganske is
the only bill that does just that. Sup-
port it.

Mr. Chairman, for all the controversy sur-
rounding this debate, the issue is very simple.
Responsibility. Just as doctors are held ac-
countable for the care they provide, just as
manufacturers are held accountable for the
safety of their products—so too should HMOs
be held accountable for the consequences of
their decisions.

The Norwood-Dingell bill simply sets up
mechanisms to enforce the existing contrac-
tual agreements between patients and their
health insurance providers. No health insur-
ance plan should be allowed to avoid paying
for necessary medical treatment for those who
have faithfully paid their premiums each month
by inventing its own definition of “medically
necessity.” When health plans tell consumers
that a requested treatment is not “medically
necessary,” they are practicing medicine as
much as a doctor who reaches the same con-
clusion. This shield of ERISA allows HMOs to
escape the consequence of their decisions. |
know of no other business in America which
has such immunity.

With this bill, we want to drive the quality of
health care in this country—not by encour-
aging lawsuits, but by encouraging HMOs to
use the best medical science when providing
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care, instead of using the bottom line. Medical
necessity must be determined by physicians
and their patients, not by profit margins and
HMO bureaucrats. Norwood-Dingell is the only
bill that does just that.

Mr. BURR of North Carolina. Mr.
Chairman, | ask unanimous consent
that | be permitted to control the time
of the gentleman from Virginia (Mr.
BLILEY).

The CHAIRMAN. Is there objection
to the request of the gentleman from
North Carolina?

There was no objection.

Mr. DINGELL. Mr. Chairman, 1 yield
2 minutes to the distinguished gentle-
woman from California (Mrs. CAPPS).

Mrs. CAPPS. Mr. Chairman, I rise in
very strong support of the Bipartisan
Consensus Managed Care Improvement
Act of 1999. I commend the gentleman
from Georgia (Mr. NorwooD) for his he-
roic leadership in this issue.

The passion of the gentleman from
Michigan (Mr. DINGELL) for health care
was inherited from his father, John
Dingell, Sr., who introduced the first
bill in Congress to make health care
available to all Americans, and | am
sure that he would be very proud of his
son today. At last we can enact real
managed care reform and improve pa-
tient care across this country. The
Norwood-Dingell bill was not written
by special interest groups. It is the re-
sult of listening to what | call the
other voices, those of patients and pro-
viders who have been left out of this
dialogue.

As a nurse, | am also speaking on be-
half of over 2 million nurses who have
known for a long time that HMO re-
form is necessary, and | am proud that
the American Nurses Association has
offered a strong endorsement of this
legislation, and | enter their letter as
part of the RECORD:

AMERICAN NURSES ASSOCIATION,
Washington, DC, September 29, 1999.
Hon. Lois CAPPS,

House of Representatives, Washington, DC.

DEAR REPRESENTATIVE CAPPS: As the
House prepares for floor consideration of pa-
tient protection legislation, | am writing to
express the American Nurses Association’s
strong support for the Bipartisan Consensus
Managed Care Improvement Act of 1999, HR
2723.

The American Nurses Association is
pleased to endorse this bill and is encouraged
by the cooperation and compromises made to
achieve real progress on managed care re-
form. This legislation constitutes an impor-
tant step in assuring that strong, com-
prehensive, and enforceable protections will
be in place for all insured Americans.

ANA believes that every individual should
have access to health care services along the
full continuum of care and be an empowered
partner in making health care decisions.
Given the nursing profession’s preeminent
role in patient advocacy, ANA is particularly
heartened by the steps proposed to protect
registered nurses and other health care pro-
fessionals from retaliation when they advo-
cate for their patients’ health and safety. As
the nation’s foremost patient advocates, reg-
istered nurses need to be able to speak up
about inappropriate or inadequate care that
would harm their patients. Nurses at the
bedside know exactly what happens when
care is denied, comes too late or is so inad-
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equate that it leads to inexcusable suffering,
which is why the strong whistleblower pro-
tection language in this bill is critical to pa-
tient protection legislation.

ANA also believes that accountability for
quality, cost-effective health care must be
shared among health plans, health systems,
providers, and consumers. The provisions of
HR 2723 that assure a truly independent ap-
peals system and legal accountability for
health plans are reasonable and necessary if
we are to have reform that is comprehensive
and enforceable for all participants in the
health care system.

This important bipartisan compromise
also includes an important requirement that
health plans allow patients to have access to
a full range of health care providers, with no
discrimination against some providers solely
on the basis of type of licensure. ANA also
strongly supports the provision assuring that
women have direct access to providers of ob-
stetric and gynecological services.

The American Nurses Association, which
represents registered nurses throughout the
nation who practice in every health care set-
ting, urges support for HR 2723, the Bipar-
tisan Consensus Managed Care Improvement
Act of 1999, the only patient protection bill
to be considered by the House that will bring
about genuine reform in our health care sys-
tem.

Sincerely,
BEVERLY L. MALONE,
President.

This bill contains common sense pro-
visions so important in the lives of or-
dinary Americans. It allows patients to
choose their doctor and hospital and to
see needed specialists. It leaves the de-
termination of medical necessity with
doctors, not insurance clerks. It guar-
antees emergency room care and en-
sures access to clinical trials. It allows
patients recourse when they have not
received proper care. This bill also in-
cludes whistle-blower protections
which prevent nurses and other health
care professionals from being fired if
they report dangerous abuses.

Mr. Chairman, in my travels around
the central coast of California it is
heartbreaking to listen to so many
families whose HMO horror stories
have ruined their lives. In this, the
greatest Nation of the earth, the time
has come to put patients before profits.
Let us pass this bipartisan bill. Stop
the abuses of managed care.

Mr. BURR of North Carolina. Mr.
Chairman, | yield 3 minutes to the gen-
tleman from Oklahoma (Mr. COBURN).

Mr. COBURN. | thank the gentleman
from North Carolina for yielding this
time to me.

As my colleagues know, several
times today we have asked ourselves
why we are here, and what we have al-
ready heard in the first part of the de-
bate is some of us are here to take a
cheap partisan shot, some of us are
here to build a career in Congress,
some are here to get an electoral ad-
vantage. | am here to help patients,
and | have already heard that the only
bill that can do that is the bipartisan
bill, and | adamantly and flatly dis-
agree with that.

The American public needs to ask
themselves why the persecution com-
plex of the American Medical Associa-
tion would say because we get sued so
much we want everybody else sued.
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There is a 1990 study out of the Uni-
versity of Indiana that says American
doctors at that time ordered $33 billion
worth of tests that were unneeded be-
cause of the fear of being sued. It is a
legitimate concern to consider what
the unintended consequences of uncon-
trolled lawsuits are going to be. Some
will say we are going too far. That is
what people say about the bipartisan
bill. Some would say we are not going
far enough. That is what they say
about the Boehner bill. What we have
to do is find a balance between both ex-
tremes, one that holds plans account-
able, that does not raise costs and in
fact can be enacted.

There is some perverse incentives out
there that my friend, the gentleman
from Georgia (Mr. NorRwoOD), and the
gentleman from lowa (Mr. GANSKE)
have worked hard to try to change with
their bills, and | applaud them in their
efforts to doing that. But to get a bi-
partisan bill, what happened is the
group of people that they listed in sup-
port of their bill, they just happened to
fail to mention that the trial lawyers
are in strong support of their bill. Why
would they be? Because one out of
every $3 that is ever going to come out
of this system to, quote, ‘“‘protect pa-
tients” is going right into their pock-
ets.

So there needs to be a balance; there
needs to be accountability. We can do
that.

And some have talked today about
poison pills. We need to be real careful
with that because, if in fact we care
about patients, there is no such thing
as a poison pill, there is no such thing
as a poison pill. If my colleagues care
about fixing the great inequality in our
laws for patients, if my colleagues care
about the future of voluntarily giving
workers benefits, if my colleagues care
about restoring the responsibilities on
both sides of the doctor and patient re-
lationship, then we cannot have too far
reaching either way. We have got to
have a balanced approach.

There is going to be several votes
that we are going to take. If my col-
leagues care about fairness and finally
again if my colleagues care about pa-
tients, they are going to consider the
one that is just right, the one in be-
tween, the one that holds plans ac-
countable, that does not raise the
costs.

And, Mr. President, | would say to
him, When you talk about vetoeing a
bill that has access, that has limited li-
ability, what you are saying is you
really don’t care about patients either.
What you care about is a partisan po-
litical advantage and the fact that we
will not enact a law that will save our
patients and give them the freedom
that all the rest of us have.

Mr. BROWN of Ohio. Mr. Chairman, |
yield myself 2 minutes.

I am going to vote for the Norwood-
Dingell-Ganske bill and against all the
substitutes, and here is why:

The Norwood-Dingell-Ganske bill is
the product of negotiations among
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three Members of Congress who believe
in patient protections so strongly that
they have devoted more than 3 years to
the passage of comprehensive reform.
They know what they are doing, and
the Norwood-Dingell-Ganske bill gets
it. To protect patients we just cannot
fix discrete problems as they pop up.
We would be at that task forever. We
need to make it in HMO’s best interest
to do the right thing without hand
holding or without prompting. That is
what accountability is all about; that
is what the Norwood-Dingell-Ganske
bill does.

As most of my colleagues know,
Texas allows its citizens to sue man-
aged care plans in State court. This
bill says that all Americans should
have that same right as people in
Texas do. Most of my colleagues prob-
ably also know that there have been
only five cases in the 2 years since the
Texas law went into effect.

One of those cases should silence
every single opponent of the Norwood-
Dingell-Ganske bill. It involves a doc-
tor who refused to refer his patient to
a specialist. Why? It turns out that the
patient’s HMO told this doctor that if
he referred even one more patient to a
specialist, he would be kicked out of
the provider network permanently and
financially penalized. Apparently, Mr.
Chairman, he had passed his quota.

Managed care organizations take
huge gambles that they perceive as be-
nign business decisions at our expense.
We need to raise the stakes. That is
what the Norwood-Dingell-Ganske bill
does. If we want to protect patients
now and in the future, it is the bill we
should all vote for.

Mr. Chairman, | reserve the balance
of my time.

Mr. BURR of North Carolina. Mr.
Chairman, | yield 30 seconds to the
gentleman from Oklahoma (Mr.
COBURN).

Mr. COBURN. Mr. Chairman, | think
we just need to address what was just
said because what was just said was
misspoken.

The State of Texas allows a suit on
quality of care only, not on benefits.
The Norwood-Ganske-Dingell bill cov-
ers both of those. The coalition bill al-
lows any State to set up the same law
that Texas has, but it reserves the
right for benefits to the ERISA plans
where they should be reserved.

So any State can do what Texas can
do under either of the two options.

O 1800

Mr. NORWOOD. Mr. Chairman, it is
my great privilege, pleasure, and honor
to yield 3 minutes to the gentleman
from lowa (Mr. GANSKE).

Mr. GANSKE. Mr. Chairman, | thank
the gentleman from the great State of
Georgia, who has led the fight on pa-
tient protection, for yielding me this
time, and my colleagues on the other
side of the aisle, the gentleman from
Michigan (Mr. DINGELL), and so many
others that | recognize from the many
nights we have had here on the floor.
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Mr. Chairman, why are we here? We
are here because patients have been
harmed by HMOs because they have
made medical decisions. It started out
a couple years ago. Remember, we had
285 cosponsors to ban gag clauses.

Here we have a cartoon, a doctor is
talking to his patient, he says, ‘““Your
best option is cremation. $359, fully
covered.” The patient is saying, ‘“This
is one of those HMO gag rules, isn’t it
doctor?”’

There were problems with all sorts of
denials of care; right? Here is the HMO
claims department. “No, we don’t au-
thorize that specialist. No, we don’t
cover that operation. No, we don’t pay
for that medication.” And the lady at
the desk at the HMO suddenly hears
something and she says, ‘“No, we don’t
consider this assisted suicide.”

Or how about the HMOs that decided
they were going to do drive-through de-
liveries. Here we have the counter at
the hospital drive-through window.
“Now only 6 minute stays for new
moms.”” And we have the mother there,
her hair like this, getting her baby.

And, do you know what? This affects
real people. This lady here with her
family is no longer alive because an
HMO made a medical decision where
she lost her life.

This lady who fell off a 40-foot cliff
found that her HMO would not pay her
bill because she did not phone ahead
for prior authorization.

This is a patient of mine, a child born
with a birth defect. Guess what? Fifty
percent of the surgeons who correct
this have found that HMOs deny cov-
erage for this birth defect because it is
‘‘cosmetic.”

And this little boy, this beautiful lit-
tle boy, clutching his sister’s shirt
sleeve. Guess what? After his HMO
care, he no longer has any hands and
feet, and the judge that looked at that
case said that HMO’s margin of safety
was ‘‘razor thin.”

Look, | call upon my colleagues on
both sides of the aisle: Vote for the bill
that will correct these HMO abuses.
Vote for a bill that will make sure that
patients do not lose their hands and
their feet before it happens. That is the
Norwood-Dingell bill. It is the only bill
that has been endorsed by over 300 or-
ganizations. It is the only bill that has
been endorsed by nearly every con-
sumer group, by nearly every patient
advocacy group, by the provider
groups, by the AMA. It is the only bill
that the AMA has endorsed. The AMA
is recommending a ‘“‘no”’ vote on all
substitutes. Look, why is that? It is be-
cause we need to fix this Federal law.

Mr. BURR of North Carolina. Mr.
Chairman, | yield myself 2 minutes.

Mr. Chairman, let me say that | hold
in high regard my colleagues on both
sides of the aisle that are here on dif-
ferent sides of this debate.

I hope the fact that we have seen the
works of political satirists and comics
is not an indication that health care
policy in this institution will be driven
by the jokes that we see in the news-
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papers but that it will be driven by the
policies that we should adopt about
those real people.

Mr. Chairman, | think that the for-
gotten folks in this debate are the 200-
plus million people that are insured,
many of whom are happy with the sys-
tem. You know, we do have the best
health care delivery system in the
world, and | hope that that is not
something that would be challenged on
this floor. It is not a system that we
want to change the gold standard that
we have set. Nor is ours a system where
the American people want to wait for
procedures, like they do in other coun-
tries.

I am confident that it is, in fact, the
wish of the American people that Con-
gress do no harm to the system. Is
there room for improvement? There al-
ways is. | remember when | became a
Member of Congress, | took the same
health care coverage that | had in
North Carolina, only to find out that
the cost of it was some $30 higher than
the 50-person company | worked for. It
was, needless to say, something that |
had to inquire as to why.

That health care company said to
me, ‘““‘Richard, never let the Federal
Government negotiate your health
care.” That stuck with me ever since
then, because it gets at the heart of
cost, and it also gets at the heart of
the quality of the services provided.

I am hopeful that through this de-
bate we can separate the rhetoric and
the policy and truly come up with the
right direction.

Mr. BROWN of Ohio. Mr. Chairman, |
yield 2 minutes to the gentleman from
Massachusetts (Mr. MARKEY), a mem-
ber of the committee.

Mr. MARKEY. Mr. Chairman, back 4
years ago the gentleman from lowa
(Mr. GANSKE) and | introduced a gag
bill, a bill that said that physicians
should not be gagged in telling a pa-
tient that they might need some addi-
tional help, some additional services
outside of the scope of what the HMO
might want to provide. We had 169 co-
sponsors on our bill in the 104th Con-
gress. We had 302 cosponsors on that
bill in the last Congress, but the
Speaker of the House would not allow
us to debate it out here on the floor of
Congress.

We have come a long way since that
point, not that long ago, when that was
controversial in the minds of the ma-
jority, of the Speaker, a gag rule.

The gentleman from Ilowa (Mr.
GANSKE) and | are looking back at that
as though it is ancient history, because
this debate has moved far beyond that
now. The majority wishes they could
just work on the gag rule now, ‘“How do
we go just on that?”’ But that issue is
passed by, and as each issue goes to the
public and they understand it more,
the Republicans get educated more.

Now we are down to the question of
whether or not, if an HMO engages in
practices which are really wrong, that
an injured family should be able to sue,
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to say something went wrong; my fam-
ily member got hurt. The public under-
stands this issue. It is 75-25. “Give me
and my family the right to be able to
protect ourselves. Allow me to be able
to sue someone who harmed my family
member.”’

They are debating on this final issue
now, but it is going to go in. If it does
not go in this Congress, it is going in
the next Congress. And you should
view that gag rule as past being pro-
logue. Vote for this substitute today,
and give the American people what
they need, protections for their fami-
lies today across our country.

Mr. BURR of North Carolina. Mr.
Chairman, | am pleased to yield 3 min-
utes to the gentleman from Pennsyl-
vania (Mr. GREENWOOD).

Mr. GREENWOOD. Mr. Chairman,
when we come to the well of the House
to speak, we can make speeches about
the things that divide us. And we can
do that for partisan reasons or other
reasons. Or we can choose to come and
talk about the things that unite us and
then try to examine our differences. We
are, in fact, united within the Repub-
lican Party and among Republicans
and Democrats on most of what will be
debated today and most of what will be
debated tomorrow.

We all understand that managed care
has brought us savings, but it has also
put insurance companies between doc-
tors and patients, and that is not good.

All of us, all of the plans, all four of
them that will be debated agree on
that and have good provisions to pro-
tect patients. We are not fighting
about that. What we do have a legiti-
mate difference of opinion about is the
extent to which patients ought to be
able to sue their insurance companies.
That is a legitimate difference.

In fact, three of the four versions
that we will vote on, two Republican
and one Democrat version, will allow
patients to sue their insurance compa-
nies if they have been harmed by them,
so we are not even fighting about that.
The one plan that does not allow suits,
as everybody knows, that is going to
fail and get the least number of votes
of all of them.

So now the whole debate about which
people will try to make political hay
for reasons of elections is really about
what is the best structure to allow pa-
tients to get accountability and to get
redress when they are really hurt,
which does not create a feeding frenzy
for the trial bar. That is what this is
about.

The gentleman from Georgia (Mr.
NorwooD), whom | respect immensely,
a good friend of mine, has one version.
Our bill, which we now call Goss-
Coburn-Shadegg-Greenwood, et cetera,
has another version, and the gentleman
from South Carolina (Mr. GRAHAM) has
yet another version.

We are going to have a good debate
for the next two days. And if we can
stop trying to make political hay out
of it and try to figure out what is good
for the American people, | have a feel-
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ing that this House will pick the right
and wise position.

| advocate for the position that the
gentleman from Colorado (Mr. COBURN)
and the gentleman from Arizona (Mr.
SHADEGG) and | and the gentleman
from Florida (Mr. Goss) have struc-
tured. We think it is the midpoint. We
think it allows accountability, unlike
the Boehner proposal, but it does not
allow wide open accountability, which
we think would generate too many law-
suits, which would then be settled by
the insurance companies day in and
day out, raise the cost of insurance,
and cause employers to stop offering
insurance to their employees because
the cost is high.

So we think that our version, the
Goss-Coburn-Shadegg-Greenwood sub-
stitute, strikes the midpoint, and |
would urge all of my colleagues to sup-
port us in that position.

Mr. BROWN of Ohio. Mr. Chairman, |
yield 1% minutes to the gentleman
from New Jersey (Mr. PALLONE), who
worked incredibly long hours in sup-
port of this legislation.

Mr. PALLONE. Mr. Chairman, | have
great respect for the previous speaker,
the gentleman from Pennsylvania, but
I think he suggests that somehow there
are not great differences between these
various bills. And | do not think that is
true.

There are two goals in the Norwood-
Dingell bill, and each of the other sub-
stitutes that we are going to vote on
tomorrow takes away from those goals
I think in a significant way. And that
is why Members should vote for Nor-
wood-Dingell and not any of the other
three substitutes.

Those two goals, which | have spoken
about many times in the well, are as
follows:

One is the issue of medical necessity.
The bottom line is the decision of what
kind of care you get, whether you get a
particular operation or procedure,
whether you can stay in the hospital a
certain number of days. That basically
is defined by what is medically nec-
essary.

What the Norwood-Dingell bill says
is that that decision, what kind of care
you get, what is medically necessary,
is going to be made by doctors and by
the patients and not by the HMOs, not
by the insurance companies.

The second goal in the Norwood-Din-
gell bill is to enforce your rights. If
that decision about what kind of care
you make goes the wrong way, you
should be able to go either through an
independent review board or through
the courts, if necessary, in order to en-
force your right. It is an enforcement
issue.

The bottom line is that the Norwood-
Dingell bill provides for a very good en-
forcement mechanism. It says that
when you want to appeal a decision be-
cause of a denial of care, you are going
to go to an independent review board,
not under the authority, if you will, of
the HMO. And they are going to define
what is medically necessary, what kind
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of care you get, and they can overturn
a denial of care. Failing that, you can
go to court.

All of the substitutes take away from
those two goals, and that is why you
should vote against the substitutes and
vote for Norwood-Dingell.

Mr. NORWOOD. Mr. Chairman, it is
now my great pleasure and honor to
yield 2 minutes to the gentlewoman
from New Jersey (Mrs. ROUKEMA).

(Mrs. ROUKEMA asked and was
given permission to revise and extend
her remarks.)

Mrs. ROUKEMA. Mr. Chairman, |
want to say this is really wonderful. |
want to congratulate the gentleman
from Georgia (Mr. NorRwoOD), the gen-
tleman from lowa (Mr. GANSKE), the
gentleman from Michigan (Mr. DIN-
GELL), and all of the others who co-
sponsored this legislation, because we
are finally getting past bureaucrats
and HMOs practicing bottom line medi-
cine.

O 1815

We are putting the medical decisions
back in the hands of the medical pro-
fessionals, where they belong. | think
that has been more than adequately ex-
plained by those who have come before
me.

I guess | have to recognize that there
has been another straw man put up
here, and misinformation on lawsuits
and so forth, in that somehow this leg-
islation is an open door to the court-
house. That is not true. That is not on
the facts. There are strict appeals proc-
esses, strict grievance procedures, and
lawsuits are only the last resort.

Mr. Chairman, | guess | also have to
say that | had an interesting conversa-
tion with a host of a radio show the
other day that | think more than any-
thing explains why this provision for
appeals process and Federal and State
court access to the legal liability is
necessary.

This was a Christian radio station.
They were interviewing me. The host
was a conservative-oriented host,
okay? We discussed a number of things.
All of a sudden he says, Congress-
woman, you know what, a builder who
built my house, we closed on the house
and | thought | had a good contract
with him. | thought everything was
well explained. But | no sooner moved
into the house than the foundation was
weak, the roof leaked, | had to replace
the roof, and by God, he was refusing to
deal with it, Congresswoman. Of
course, | went to court.

Would you tell me that if my mother
died because of a denial of treatment
by an HMO, that | should not have the
ability to go to court?

Mr. Chairman, knowing that these
procedures are very specific, can we
really say to our constituents, conserv-
atives and liberals alike and everybody
in between, no, you cannot file a griev-
ance procedure when your mother died,
but you can take your homebuilder to
court?

Mr. Chairman, last year, the House con-
ducted a similar debate on the future of health
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coverage for working Americans—an issue of
critical importance for every family in our Con-
gressional Districts. At that time, | stood on
this floor and asked, “Is this as good as it
gets?”

The answer last year was a disappointing
“no.”

But 1999 may be different. The debate over
who makes medical decisions for our family
members—doctors or insurance company bu-
reaucrats practicing “bottom line medicine”—
has moved forward significantly.

Today, after this debate, the House will vote
on no less than three pieces of legislation that
protect a patient's access to necessary med-
ical services AND ensure a patient’'s right to
hold health plans responsible for their treat-
ment decisions.

All three have been drafted by Republican
Members of this House and all three move the
public policy debate in the right direction. This
is a victory for families everywhere.

So, “Is this as good as it gets.”

Well, if this House passes the Norwood
measure then the answer will be yes. The
Norwood bill, which | am a proud co-sponsor,
includes many significant improvements in Pa-
tient Protections. It includes:

Emergency Services.—The bill says that in-
dividuals must have access to emergency
care, without prior authorization, and under a
“prudent layperson” standard.

Direct Access to ob/gyn care and services,
including direct access to all covered obstetric
and gynecological care, including follow up
care and direct access to a broad array of
qualified health professionals for ob/gyn care.

Direct Access to Pediatric Care by ensuring
access to appropriate specialists for children
and pediatricians as primary care providers.
The list goes on.

But let's face it—the crux of this debate is
about one issue—protecting a patient’s ability
to hold HMOs accountable for any negligent
actions—the ability for patients to sue.

But an important point must be understood
here. This legislation is not an open door to
the courthouse. The bill contains a strict griev-
ance procedure if a plan denies a claim, in-
cluding a legally binding independent external
review done by a panel of medical specialists.
If a plan does not follow the recommendation
of the grievance procedure than the patient
may seek judicial relief in state court. Since
the external review language is so prescrip-
tive, most claims should be taken care of at
this level, rather than the courthouse. This bill
reduces the need for costly court cases by
setting up a straightforward appeals process
for grievances.

Lawsuits Are the Last Resort.—The bill only
allows suits for personal injury or wrongful
death and this greatly limits the type of suits
that can be filed under the bill. The bill does
not allow suits and damages for persons who
weren't harmed and does not allow suits and
damages for benefits that weren't covered by
the plan.

Employers Are Protected.—Much has been
said that opening plans up to liability will trap
small businesses in a swamp of litigation that
will eventually force them out of business.

Well let's set the record straight. Small em-
ployers usually contract out with insurance
companies to administer the health plans, thus
these small employers don't exercise discre-
tionary authority. In an explicit provision in the
Norwood bill, only employers who exercise
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discretionary authority (i.e., make medical de-
cisions/pre-certification and utilization review)
can be held liable along with the health plan.

So, Mr. and Mrs. Small Business, unless
you are at the table with your insurance com-
pany bureaucrats using discretionary authority
to design your own health plan, you are
shielded from liability. So the claim that you
will be sued out-of-business simply does not
hold water.

Mr. Chairman, | don't know if this is as good
as it gets, but it is better than last year and a
world of difference from current law where in-
surance company clerks and accountants are
making medical decisions about our loved
ones.

Support the Norwood bill.

Mr. BURR of North Carolina. Mr.
Chairman, it is my honor to yield 1
minute to the gentleman from Florida
(Mr. McCoLLUM).

(Mr. McCOLLUM asked and was
given permission to revise and extend
his remarks.)

Mr. McCOLLUM. Mr. Chairman, well-
intentioned HMOs have run amok, and
tomorrow we are going to have an op-
portunity to correct some of the more
glaring deficiencies and to allow more
choice, more right to choose the doctor
you want, and for doctors to get more
control over their patients’ care.

The principal bone of contention we
have in this legislation and the choices
we have is over the decision-making
with regard to redress and negligence,
when that occurs in the HMO cir-
cumstance. Norwood-Dingell allows
tort claims in State courts as the last
resort, but fails to require the exhaus-
tion of administrative remedies before
administration, and contains no caps
on damages that can be awarded. It
also leaves open the possibility of em-
ployer liability, not just HMO liability.

On the other hand, Coburn-Shadegg
requires the exhaustion of all adminis-
trative remedies before litigation when
relief is sought, but the right to seek
court relief is too narrow, and suits are
required to be brought in Federal
courts, which are already overworked,
and simply an inappropriate place for
dumping this garden variety type of
litigation.

I hope that tomorrow we send a
strong message and pass an appropriate
Patients’ Bill of Rights, but work out
these problems in conference, because
once the House-Senate meets to bring
back a bill to us, it needs to be right.
We need to have the exhaustion of rem-
edies. We also need to have the remedy.

Mr. NORWOOD. Mr. Chairman, |
yield myself such time as | may con-
sume.

Mr. Chairman, dead people really
should not have to go to external re-
view. Of course we exhaust all adminis-
trative remedies, unless there is bodily
harm or death which occurs before you
get to external review. If you do not do
that, we encourage those people to
drag it out forever until someone can
die.

Mr. Chairman, | reserve the balance
of my time.

Mr. BROWN of Ohio. Mr. Chairman, |
yield 1% minutes to the gentleman
from Massachusetts (Mr. TIERNEY).
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Mr. TIERNEY. Mr. Chairman, |
thank the gentleman from Ohio for
yielding time to me.

Mr. Chairman, in 1994 the insured
population was swelling while the cost
of health care was rising higher and
higher, even higher than the rate of in-
flation. We were paying more and get-
ting less, but we backed off and walked
away from health care reform because
we were told there really was no health
care crisis.

Yet, when we look at the picture
now, things have only gotten worse.
The Census Bureau tells us that the
number of uninsured continues to rise.
Health care costs are still escalating,
and the Federal employees’ health ben-
efit premiums are going to 9 percent
this year. The managed care organiza-
tions who were supposed to solve the
problem of cost have not only failed to
do so, but have added new problems of
their own.

The system is still in need of major
reform that would make health care
universal and that would eliminate the
inhumaneness of our current system,
which leaves millions without cov-
erage. But in the meantime, even our
imperfect system has things that can
be improved.

Managed care should not be allowed
to run rampant over patients by deny-
ing emergency care arbitrarily, by
interfering with doctors’ professional
clinical judgments, and by injuring pa-
tients who have no legal redress.

Only the Norwood-Dingell bill allows
access to lifesaving clinical trials and
prescription drugs outside the plan-de-
fined formulary. Only the Norwood-
Dingell bill has whistle-blower protec-
tions for doctors and nurses who advo-
cate for patients. Only the Norwood-
Dingell prohibits plans from giving fi-
nancial rewards to health care profes-
sionals when they limit care. Only this
bill will hold plans accountable
through strong external review proc-
esses, backed by a nonwaivable right to
sue in court, as people should have.

When we buy health coverage, what
we really are purchasing is peace of
mind and the security that we will be
taken care of in the event that some-
thing unforeseen occurs. Without some
way of holding plans accountable to
what they have promised, we can never
be certain that our care will not be de-
nied. We have to support the Norwood-
Dingell bill.

Mr. BURR of North Carolina. Mr.
Chairman, it is my pleasure to yield 3
minutes to the gentleman from Ari-
zona (Mr. KOLBE).

Mr. KOLBE. Mr. Chairman, | thank
the gentleman for yielding time to me.

Mr. Chairman, | think the signifi-
cance of today’s debate cannot really
be overestimated. This legislation and
the many permutations that we are
considering is going to affect the lives
of 160 million working Americans,
every small business owner, every self-
employed person, every corporation in
America. The decision that we make
here today and tomorrow has the po-
tential to fundamentally alter the
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structure of the U.S. health care sys-
tem, and with it, the quality and the
quantity of health care that every
American enjoys.

The task that we have before us
today and tomorrow is to strike a bal-
ance between assuring access to health
care and assuring accountability for
those who provide it. We have to rise
above the rhetoric, the heated rhetoric,
which we are going to hear in these
next 2 days and find the truth. If we do
not and we respond with knee-jerk leg-
islation, that in the end will only cause
more harm than good to patients.

Let us be honest, there are no easy
answers in this debate, but we can
begin by acknowledging that under
current laws, HMOs are not held truly
accountable for their health care deci-
sions. When the agent responsible for
delivering health care services is the
same agent that is responsible for con-
trolling costs, then the quality of
health care gets short-changed, and ra-
tioning of care results.

I have heard the cries of people in Ar-
izona, and | have listened to the angry
complaints of physicians who serve
them. | have heard the horror stories |
know many of my colleagues have
about cancers that went untreated,
physical deformities that went uncor-
rected, lifesaving therapies that were
denied.

I believe HMOs should be held ac-
countable for their decisions. But un-
fortunately, the suggested remedy in
the underlying Norwood-Dingell bill es-
tablishing the unlimited right to sue
an HMO 1 find equally troublesome. Al-
ready 44 million Americans have no
health insurance, and that number is
rising. Another significant number of
Americans are underinsured. There can
be no doubt that permitting unlimited
liability will increase both the cost of
health insurance and the number of un-
insured.

How do | say this? How do | know
that | can say this? In the first in-
stance, simple economic logic tells us
that insurers will pass the cost of in-
creased risk of litigation along to
someone else, and that someone in this
case is going to be the consumer.

We have plenty of empirical evidence
about the second concern, the loss of
coverage for working people. | have in
my office dozens of letters from compa-
nies in my area that say, in effect, any
expansion of liability will force us to
drop health insurance for our employ-
ees. The reason is straightforward. A
company always seeks to reduce un-
known and unquantifiable business
risks. Norwood-Dingell is an open-
ended liability, a brand new lottery for
trial lawyers.

I am concerned that instead of 44
million uninsured Americans, we
should all worry that in 4 or 5 years,
with unlimited right to sue, the ranks
of uninsured Americans will swell to
144 million people. That is what | mean
by a knee-jerk response to a very ugly
problem.
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I urge my colleagues to reject the
Norwood-Dingell bill and to support
the Coburn-Shadegg bill.

Mr. BROWN of Ohio. Mr. Chairman, |
yield 1% minutes to the gentleman
from New York (Mr. ENGEL).

Mr. ENGEL. Mr. Chairman, every
day | hear from my constituents en-
rolled in HMOs who are crying out for
help.

Most Americans want guaranteed ac-
cess to emergency room care, and so do
I. Most Americans want to be able to
see doctors who are specialists, and so
do I. Most Americans want the ability
to choose their own doctors, and so do
I. Most Americans want doctors, not
accountants or bureaucrats, to make
decisions about their medical health
care. So do I. Most Americans want
protection of the doctor-patient rela-
tionship. So do I. Most Americans want
the ability to sue their HMOs if they
are injured by deficient medical care,
and sodo I.

It is ludicrous that in New York City
if you were injured in a taxicab, you
can sue, but if you are injured or killed
by deficient medical care, you would
have no right to sue. That cannot con-
tinue to happen in the United States.

The Norwood-Dingell bipartisan bill
is the only one which guarantees these
consumer rights. It is the only one
which will ensure that Americans will
have quality health care. It is the only
one that will ensure that Americans
who understand the needs of health
care get access to quality health care.

I commend the gentleman from Geor-
gia (Mr. NorwooD) for his courageous
stand, and the gentleman from Michi-
gan (Mr. DINGELL) as well. Americans
will not be fooled. Americans want
quality health care. So do |. Support
Norwood-Dingell. It is the only bill
that assures them that quality.

Mr. BURR of North Carolina. Mr.
Chairman, | yield myself 1 minute.

Mr. Chairman, | want to tell a quick
story about a town in North Carolina
in my district, a town with a high con-
centration of textile workers and com-
panies, companies that are forced to
compete on margin, struggling to find
cost-effective health care for their em-
ployees.

They banded together and self-in-
sured. They supplied a greater benefit
package to their employees than they
ever could have had they gone through
an insurance company. Their creative,
innovative approach to quality health
care for their employees is in jeopardy
with what we do here in the next 48
hours, because if we extend liability to
those employers, they will no longer
offer health care as a benefit.

For us to talk about the human face
hopefully is not to show that face of
the future uninsured because of our ac-
tions. | would encourage my colleagues
to vote against the Norwood-Dingell
bill and to support the Coburn-Shadegg
bill.

Mr. Chairman, | yield 2 minutes to
the gentleman from Arizona (Mr. SHAD-
EGG).
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(Mr. SHADEGG asked and was given
permission to revise and extend his re-
marks.)

Mr. SHADEGG. Mr. Chairman, | rise
in strong support of the Goss-Coburn-
Shadegg-Greenwood alternative sub-
stitute, but | want to begin by talking
about the Norwood-Dingell bill and
about what it does.

I want to talk about the fact that it
simply goes too far. When we look at
the legislation, it makes liability too
available and it turns the entire sys-
tem over to the lawyers.

I want to focus in my remarks par-
ticularly on an issue that concerns the
employers in my district. That is, can
those employers be held liable when all
they do is buy insurance for their em-
ployees. The reality is, the sad truth, is
that my good friend, the gentleman
from Georgia (Mr. NORwoOOD) wrote lan-
guage which he thought protected em-
ployers, but which does not do so. It
says quite clearly that if an employer
exercises discretionary authority, that
employer may be sued.

O 1830

Discretionary authority is a very
broad concept. Indeed, the decision not
to do something can be construed as
the exercise of discretionary authority.
| want to contrast that with our efforts
to protect employers. We said, no, we
should not make employers liable. We
ought to make health care plans liable.

So how can we do that? Because we
want employers to pick a health care
coverage plan. So we wrote that em-
ployers cannot be sued for picking a
health care coverage plan. We want
employers to participate on behalf of
their employees. We want them to be
able to advocate on behalf of their em-
ployees. That is the exercise of their
discretion. We want to them to be able
to make a decision not to advocate an
employee in a particular case without
being suable for just that decision.

Let us look at the language in our
substitute. It does not say if one really
exercises discretion as an employer one
can be sued. It says that one may only
be sued if one chooses as an employer
to directly participate in the final deci-
sion to deny care to a specific partici-
pant on a claim for covered benefits.

We had written an airtight provision
that says one cannot sue employers.
We did it precisely because we want
employers to pick a plan. We want
them to offer health care coverage. We
want them to get involved and advo-
cate on behalf of their employees. All
of those are the exercise of discretion.

Sadly, the Norwood-Dingell bill al-
lows suits by anyone. One does not
have to show actual harm or does not
have to be sustained by a panel like
ours does. One can sue at any time.
There is no requirement that one goes
through administrative remedies.

One can sue over everything. Ours is
limited to just covered benefits. One
can sue even when the plan does every-
thing right, that is, the plan makes the
right decision that is sustained on ex-
ternal appeal. One still can sue under
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the Norwood-Dingell bill. Sadly, they
put in place no limits.

I know that doctors across America
do not like the fact that they can be
sued; and in some States, there is no
tort reform. We need tort reform. We
do not need lawsuit lotteries against
doctors, but we also do not need them
against plans driving up costs and driv-
ing patients away from the system be-
cause they cannot get coverage.

Mr. NORWOOD. Mr. Chairman, it is
my pleasure to yield 1 minute to the
gentleman from New Jersey (Mr.
FRELINGHUYSEN).

(Mr. FRELINGHUYSEN asked and
was given permission to revise and ex-
tend his remarks.)

Mr. FRELINGHUYSEN. Mr. Chair-
man, | thank the gentleman from Geor-
gia for yielding me this time.

Mr. Chairman, judging by the
amount of time and money that some
Washington lobbyists are spending on
character assassinations and other ri-
diculous paraphernalia that we have
received in our office in an attempt to
defeat the Norwood-Ganske-Dingell
bill, I am more certain than ever of
supporting this bill.

This bill deserves our bipartisan sup-
port. This bill is right on target. It
puts patients first. That is what we are
here for, for our constituents. | support
the Norwood-Dingell-Ganske bill.

Mr. Chairman, judging by the amount of
time and money some Washington lobbyists
have spent in recent weeks on character as-
sassinations and other ridiculous para-
phernalia in an attempt to defeat this bill, | am
more certain than ever that voting for this bill
is the right thing to do.

The Norwood-Dingell-Ganske bill is the only
legislation that puts patients—our constitu-
ents—first!

We've all heard that question posed, “is
there a doctor in the House?” when someone
is in dire need of expert medical care. One al-
ways hopes that someone with some sort of
medical training is nearby to assist. Well, Mr.
Chairman, we must pose that question here
today: Is there a doctor in the House?

As my colleagues are already well aware,
indeed there are physicians in our Congres-
sional ranks—bona fide caregivers, medical
experts, right here among us. Because we are
in need—because the American public is in
dire need of expert medical advice—we ought
to listen to the professionals among us.

Why is it that “the doctors in this House”
support legislation with stronger patient protec-
tions?

Because they have been on the front lines
of this debate—they have been there to see
the look in the eyes of a mother who dis-
covers her health plan won't cover the next
phase of her child’s cancer therapy.

They've been there when an insurance
company accountant dictates to them what
medical options are available and what essen-
tial information cannot be disclosed to their
patients.

Mr. Chairman, patients, men, women, and
children and their families rely on doctors in
life and death situations, a heavy responsi-
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bility. But that resonsiblity is even greater
under our current managed care system as in-
surance companies burden doctors with mak-
ing medical decisions that too often coincide
with the company’s business decisions.

Mr. Chairman, our nation’s doctors went to
medical school because they were passionate
about helping people. They could have gone
to business school if they were interested in
helping companies make a profit.

And Mr. Chairman, Americans want to be
assured that when they step into their doctor’s
office, they will be seen by a doctor, not an
accountant!

Realizing that managed care is here to stay,
and that health maintenance organizations will
always be in the business of making a profit
as much as they are in the business of keep-
ing patients healthy, we must not miss the op-
portunity to strengthen the system and make
it more accountable. We must bring balance to
the system—balance that ensues doctors are
free to provide compassionate care to their
patients, balance that ensures doctors are free
to provide compassionate care to their pa-
tients, balance that ensures providers are pro-
tected, too, yet held acountable when a deci-
sion ultimately proves wrong, and balance
that, most importantly, assures patients that
they are the number one priority for their
health care provides.

We can do that by passing H.R. 2723, the
Bipartisan Consensus Managed Care Im-
provement Act of 1999 of which | am a proud
co-sponsor. The Bipartisan Consensus bill
provides important choices for everyone—the
most important being the passage of a law
that provides for the best health care possible
in the next century.

The Bipartisan Consensus bill provides ac-
cess, accountability and strong patient protec-
tions. It also: gives patients the ability to ap-
peal a decision by their health plan; won't
allow health plans to prevent doctors from in-
forming their patients of all treatment options;
gives female patients direct access to OB/
GYN care and services, and children direct
access to pediatricians; provides all patients
with access to emergency services; and en-
sures that medical decision makers would be
held responsible if someone suffers injury or
dies as a direct result of that decision.

With just these few simple provisions, this
legislation would eliminate some of the most
egregious and unfair abuses by some health
insurers.

Mr. Chairman, in the year or so since our
last attempt to reform managed care, nothing
has improved. In fact it has only gotten worse
as we learned earlier this week of reports that
said another one million people have joined
the ranks of America’s uninsured. This is a
startling revelation considering our robust
economy.

If this bill is defeated, another year will go
by, maybe more time, and we will start the
21st century having missed an opportunity to
provide Americans with the right to control
their own health care. Indeed, we are afforded
a rare opportunity here to prove to an already
cynical American public that when the United
States Congress debates the bottom line in
managed care reform, we refer to protecting
people, not profits.

Mr. Chairman, in closing, | remind some of
my colleagues that no one political party owns
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this issue. All of us have heard from our con-
stituents who tell us about their unhappy expe-
riences with their health plans. | think it is the
desire of every member to make health main-
tenance organizations more accountable—no
one is interested in promoting more litigation;
we simply support basic protections for all
Americans.

As the greatest nation in the world counts
down the days until the start of a new—millen-
nium—there is no better way to prepare for a
strong, healthy America than by putting people
in control of their health care. Let's pass the
Bipartisan Consensus bill (H.R. 2723), and
let's return medical decisions to doctors and
their patients.

Mr. BROWN of Ohio. Mr. Chairman, |
yield 1% minutes to the gentleman
from New Jersey (Mr. ANDREWS).

(Mr. ANDREWS asked and was given
permission to revise and extend his re-
marks.)

Mr. ANDREWS. Mr. Chairman, |
thank the gentleman from Ohio for
yielding me this time.

Mr. Chairman, | rise in strong sup-
port of the Norwood-Dingell-Ganske
bill and in opposition to the other sub-
stitutes. | believe it is important to
point out the strengths that the real
Patients’ Bill of Rights, the Norwood-
Dingell-Ganske bill, has. There are two
of them.

The first is that the key aspect of li-
ability is not simply the claims on
which people can prevail in court and
make their specific case winnable. It is
the behavioral change that liability
will introduce throughout the managed
care system. It is a decision that will
be made with people understanding
that there are real consequences.

The key to the Norwood-Dingell bill
is not the suits that will be brought. It
is the suits that will not be brought be-
cause the right decisions will be made
in the first place.

The second advantage of this bill is
its medical necessity standard. It is
very important for us to lay out very
clearly, as the Norwood-Dingell bill
does, that disputes will be resolved
under an objective standard of medical
necessity defined by the best practices
of those who practice in a given med-
ical field, not by the arbitrary eco-
nomic discretion of the insurance car-
rier.

For reasons of medical necessity and
the benefits of liability on corporate
behavior, it is important that we reject
the other substitutes and strongly sup-
port the Norwood-Dingell-Ganske bill.

Mr. NORWOOD. Mr. Chairman, |
yield myself the balance of my time.

Mr. Chairman, however one views
this debate, it is exciting. Think about
where we have come in 5 years. | mean,
here we are, all members of the Com-
mittee on Commerce. All of us know
each other well. We are generally good
friends. The gentleman from Oklahoma
(Mr. CoBURN) and | do not disagree on
probably three things on this Earth.
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We are actually sitting here all talk-
ing about the same thing. We are talk-
ing about a managed care system, Mr.
Chairman, that has gone awry, where it
allows people to practice medicine who
simply are not licensed to do so. Even
if they are licensed to do so, usually it
is a dermatologist telling a cardiolo-
gist how to treat their patient; and
they are 2,000 miles away, looking at a
computer screen. They have never
touched that patient. They have never
listened to their heart. They have
never listened to their lungs. They are
2,000 miles away, and they say, Doctor,
you cannot possibly be right. I know
better. | have got a protocol in front of
me. That is what we have allowed to
happen in this country.

Now, have some people been Kkilled?
You bet. Why do my colleagues think
the insurance industry said to Congress
in 1974, give us the system. We will
manage the costs. We will make it cost
cheaper. By the way, we are going to
have to deny some benefits to do that.
We are going to Kkill a few people. For
God’s sakes, give us immunity, too.
And we did. They are the only industry
in America where we say they are abso-
lutely protected from being responsible
for their actions.

We do not believe that. We tell every-
body they need to be responsible for
their actions, do we not? We tell wel-
fare mothers. We tell deadbeat dads.
We tell teachers. We tell everybody.
One has to be responsible for oneself.
When one harms somebody, one has got
to step up to the plate.

Do | want anybody sued? No. I am
not interested in lawsuits, and | never
have been. But the people who are
practicing medicine without a license
are being paid to do so. They are
incentivized to do so. They lose their
job if they do not do it.

Do | want a hammer over their head?
Yes. Do | want that insurance clerk to
think twice when he says to that moth-
er, | know the pediatrician thinks your
child needs to be hospitalized, but I
know better. | have got it on my com-
puter right here. I want that clerk to
think twice about it.

If that clerk makes a decision that
denies a benefit that is in a plan and
causes death or injury, then, by golly,
maybe we should go to court on that.
We ought to go to State court. |
strongly believe that now.

A lot of us do not disagree on a lot of
this. We do disagree a little bit on the
liability. 1 want to just tell my col-
leagues that, in our bill, employers
who do not make medical decisions
cannot be held liable on H.R. 2723. It
states that a cause of action may only
be filed against an employer when the
employer exercises discretionary au-
thority to make a decision on a claim
for benefits covered under the plan and
the exercise of such authority results
in injury or death.

What that means is that the em-
ployer has the ability to make some
decisions. If one of those decisions it
makes is a medical decision, if it abso-
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lutely denies one of the patients a ben-
efit that is in their plan, and they die
from it, yes, we are saying the em-
ployer needs to be responsible for that
and needs to be called up.

The only system of justice we have in
this country, where does one right a
wrong if one does not do it in a court-
room anymore? We are not going back
to the O.K. Corral. We are not going
back to six guns to solve our problems.

We have only one system of justice;
and to say to an entire industry in this
country, no, they never have to be held
accountable for the decisions that they
make, even though the Congress of the
United States told them they could do
all of this, discretionary authority does
not include an employer’s decision to
include or exclude from the plan any
specific benefit. What that says, they
can have anything in it that they want
to.

Now, we agree on a lot of things, but
the one thing that is a must, my col-
leagues must vote for the bipartisan
bill if they want to protect patients be-
cause that is how we get to a law.

Mr. BURR of North Carolina. Mr.
Chairman, | yield 3 minutes to the gen-
tleman from Oklahoma (Mr. COBURN),
still a practicing doctor.

Mr. COBURN. Mr. Chairman, | love
the gentleman from Georgia (Mr. NOR-
wooD). What he just expressed to my
colleagues in his heart is right. The
conclusion he has drawn on how we ac-
complish what he wants to accomplish
is dead wrong.

Let us just use their definition of
protecting employers. | happen to have
a son-in-law that is a lawyer. He likes
their bill because he knows he is going
to make a lot of money off of it, be-
cause the very subtleties of going to
State court to solve the problem that
the gentleman from Georgia (Mr. NOR-
wooD) so eloquently just described,
which we all want to solve, we all want
to solve that, says that that lawyer is
going to file a suit against that com-
pany, not because he thinks he can and
not because he thinks he will win, be-
cause that is the person with the deep
pockets. Then he is going to work hard,
and then he is going to extort, and he
is going to say | am going to settle.

They do not care about the patients
most of the time. What they care about
are their pocketbooks. The reason we
are in this shape is too many doctors in
this country care about their pocket-
book more than doctors in the first
place, or we would never have had
HMOs, or we would never have had the
abuses of HMOs.

So if my colleagues really care about
patients, and if they really want a so-
lution that will meet the needs of those
patients and not the needs of the trial
bar, then we have to back up. We have
gone too far. We have created a system
that is going to result in the extortion
of dollars from every employer in this
country.

Mark my words, those guys are
smart. They are going to find every
crack every time. They are going to
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claim it under doing something good.
But the motive is not going to be pure;
the motive is going to be money. Just
like the motive today with too many
HMOs is money. It is not about pa-
tients to either side, but it should be
about patients to this body.

The only way we have to fix it is with
a middle ground that protects the very
supplier of that care in the first place,
does not undermine it, does not cut it.
If they truly make a medical decision
under the Coburn-Shadegg bill, they
are held liable. They cannot be pene-
trated unless they are not. So let us
hold them accountable. Let us do it in
a way.

Let us get a good bill to the Senate.
Let us get a good a bill that the Presi-
dent is going to sign. Let us fix the
problem. Let us reverse the cynicism of
this body. Let us talk about patients
and not politics.

The CHAIRMAN. All time has ex-
pired for the Committee on Commerce.

Under the rule, the gentleman from
Pennsylvania (Mr. GooDLING) and the
gentleman from Missouri (Mr. CLAY)
each will control 30 minutes.

The Chair recognizes the gentleman
from Pennsylvania (Mr. GOODLING).

Mr. GOODLING. Mr. Chairman, |1
yield myself such time as I may con-
sume.

Mr. Chairman, over the last several
years, the Committee on Education
and the Workforce has tackled the
issue that should be number one when
we talk about health care problems in
this country, because the number one
issue that needs to be fixed before any-
thing else is the fact that we have 44
million uninsured people in this coun-
try, most of which work or have some-
one in the family that works.

That is very, very expensive to
health care because, of course, the cost
shifting that takes place is dramatic.
Someone has to pay for the bills for the
uninsured.

So today we have an opportunity to
make a real difference in the lives of
many Americans. As | said to the com-
mittee over and over again, there is a
very fine line. Our job is to make sure
the 44 million get insured and at the
same time make sure that the 125 mil-
lion do not get uninsured that are al-
ready insured.

We can thoughtfully provide real pa-
tient protections, including a binding
external review by independent med-
ical experts, that will ensure that
Americans who currently have health
care coverage get the care they are en-
titled to when they need it.

Unfortunately, we also have an op-
portunity to do great damage to a very
successful system of employer-spon-
sored health care coverage and add to
the ranks of the 44 million Americans
who are presently uninsured. | would
hope that we would make the wise
choice.

O 1845

One of the great casualties of this de-
bate has been the reputation of one of
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the most successful Federal laws ever
enacted: The Employee Retirement In-
come Security Act, better known as
ERISA. Enacted in 1974, ERISA has
provided the foundation for employers
to voluntarily offer health care insur-
ance to their employees. It has given
employers who operate in multiple
States the ability to provide uniform
benefits and administration to their
health plans. This has resulted in more
than 125 million Americans having cov-
erage through their employers.

In 1998, more than 2 billion claims
were filed under employer-sponsored
health plans. The overwhelming major-
ity of these claims were approved and
participants and providers were reim-
bursed in a timely fashion. Because
some small percentage of these claims
are disputed or denied, some Members
of this body believe that litigation and
trial lawyers are the best way to bring
about accountability.

But what if we could guarantee that
any benefit disputes could be resolved
by an independent panel of medical ex-
perts in a time frame that takes into
account a patient’s condition, and
then, if warranted, provides care imme-
diately, not a courtroom, which finally
makes a decision after they have died.
What need would anyone have for
courts and lawyers? The answer is
none. And that, frankly, is what so up-
sets supporters of H.R. 2723. They put
their entire faith in the hands of law-
yers and courts that are blind to a
process that would ensure proper med-
ical care without the need of litigation.

The various bills that we consider
today, all of them, and tomorrow, have
all of the patient protections that are
needed. All of us have the right for
women to have direct access to OB-
GYNs; the right for parents to des-
ignate a pediatrician as a primary care
physician for their children; the right
for unrestricted communication be-
tween a doctor and a patient. They all
have these. The right to seek care if a
person reasonably believes they are in
an emergency situation; the require-
ment for greater disclosure of informa-
tion from health plans and that the in-
formation be communicated in easy-to-
understand language. They all have
continuity of care for pregnant moth-
ers, those awaiting surgery, and the
terminally ill. And they all have access
to specialists and the right to go to
doctors outside a closed network.

What has become the focal point of
the debate is whether we provide a sys-
tem that guarantees quality medical
care or begins a new era of expensive,
lengthy, and self-defeating litigation.
The Dingell-Norwood bill, | believe,
would quickly take us to a medical de-
cision by court order. It would result in
a significant increase in health care
costs, and will, make no mistake about
it, result in many more Americans
joining their 44 million fellow Ameri-
cans in the ranks of the uninsured. It is
bad medicine and bad policy. All Mem-
bers should think long and hard before
they entrust the future of medical care
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to lawyers and courtrooms. Get them
into hospital rooms when needed, not
courtrooms.

I urge all Members to oppose ex-
panded liability and support an ap-
proach that provides people with the
care they need when they need it: bind-
ing external review of any disputed
health care claim. A bill almost like
that passed last year out of committee
and on the floor of the House.

Mr. Chairman, | reserve the balance
of my time.

Mr. CLAY. Mr. Chairman, | yield my-
self 2 minutes.

(Mr. CLAY asked and was given per-
mission to revise and extend his re-
marks.)

Mr. CLAY. Mr. Chairman, during the
past few years, health care consumers
have expressed increasing concern
about the manner in which managed
care plans are operating. Patients are
being denied emergency care. Patients
are being denied access to specialists.
Patients are being denied needed drugs,
and patients are being denied the abil-
ity to hold plans accountable for these
coverage denials. Clearly, Mr. Chair-
man, this situation is intolerable, and
the enactment of Federal legislation is
needed to remedy it.

Though several comprehensive man-
aged plan reform bills have been intro-
duced during this session of Congress, |
first decided to cosponsor H.R. 358, the
patients’ bill of rights introduced by
the gentleman from Michigan (Mr. DIN-
GELL), because it would best deliver the
comprehensive and enforceable patient
protections that health care consumers
demand.

In addition to the patients’ bill of
rights, | also decided to support the
compromise now before us, introduced
by the gentleman from Georgia (Mr.
NorwooD) and the gentleman from
Michigan (Mr. DINGELL). This bill re-
tains all of the essential protections
found in the patients’ bill of rights.
Among them are access to enforcement
in State courts if an individual is in-
jured by their health plan’s actions and
a fair and responsive grievance and ap-
peals process.

Despite the initial attempts by the
Republican leadership in both bodies to
block consideration of the patients’
bill of rights, those interested in real
health care reform continued to fight
for its consideration. Now, with H.R.
2723, we have a reasonable compromise
that can become law. | urge a ‘‘yes”
vote on H.R. 2723 and “‘no’’ votes on all
three substitutes.

| would like to take this opportunity to briefly
discuss the bogeyman known as ERISA. |
have been on the primary committee of ERISA
jurisdiction, which is now known as Education
and the Workforce, for over 30 years and |
have watched how this statute has been re-
peatedly misconstrued by the courts and em-
ployers.

First and foremost, ERISA, the Employee
Retirement Income Security Act, was enacted
in 1974 to protect the pension and other em-
ployee benefits promised to workers and their
families. Plain and simple, ERISA was in-
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tended to protect workers, not be used against
them.

ERISA was primarily directed at pension
plans. It contains extensive standards that em-
ployers must comply with in order to ensure
that workers receive promised benefits. With
respect to health benefits, ERISA contained
few standards. That was because Congress
was already debating health care reform in
1974, and Congress expected to shortly enact
national health care legislation. Unfortunately,
that legislation never came to be.

ERISA contains two key provisions that
have repeatedly been misinterpreted by the
courts and used to undermine the employee
benefit protections of ERISA. First, although
ERISA permits individuals to sue for violations
of the law, ERISA only permitted individuals to
seek “appropriate equitable relief.” The reason
for this was that pension law derives from trust
law and under trust law equitable relief in-
cludes money damages. Unfortunately, the ini-
tial courts that interpreted ERISA did not con-
sider ERISA’s underlying trust law basis.

Second, ERISA preemption. ERISA did in-
tend to preempt states from directly enacting
laws that regulate benefit plans. But, ERISA
specifically included a provision that permitted
state laws that regulate insurance. Historically,
health benefits have been provided through in-
surance companies and the states have al-
ways been the primary regulators of insur-
ance. Unfortunately, here too, the courts mis-
interpreted ERISA and encroached upon tradi-
tional state authority. ERISA always intended
for states to continue to be able to regulate
the activities of insurance companies, which
includes managed care companies.

Mr. Chairman, let's make ERISA what it was
intended to be—a law to protect the pension
and employee benefit rights of workers and
their families.

Mr. Chairman, | reserve the balance
of my time.

Mr. GOODLING. Mr. Chairman, |
yield 5 minutes to the gentleman from
Ohio (Mr. BOEHNER), a gentleman who
truly cares about those who are unin-
sured and truly cares about those who
need quick medical attention.

Mr. BOEHNER. Mr. Chairman, |
thank the gentleman from Pennsyl-
vania for yielding me this time; and |
would like to follow up on his earlier
remarks.

In America today, about 125 million
lives are insured through employer-
based plans. Earlier today, we passed
an access bill that would give Ameri-
cans more choice, give them an above-
the-line tax deduction for health care
that | think will empower them to
have better choices in the system we
have today and begin the process of de-
veloping a more competitive private
market.

But the fact is today employers do,
in fact, provide most of the health in-
surance that we have out there. | have
letters in my office, one from Mike
Toohey, a former staffer here in the
Congress who now works for Ashland
Oil, who wrote to me, and | will quote,
‘“‘Because | have leukemia, | am not in-
surable except through my corporate
health care plan.” Mike went on to
say, ‘““My company’s health care plan
saved my life and paid for those costs.”
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Employer-based health care is what
made it possible for James Barton, a
retired employee from Tulsa, Okla-
homa, to get quality care for his wife
after she had a stroke in 1998. He wrote
and said, and | will quote, ““During the
past year, my company’s health plan
has been a godsend,”” Mr. Barton wrote
recently. ““We could not have gotten by
without it.”’

Employer-based health care is what
made it possible for Simon Scott, a pa-
tient from Columbus, Ohio, to afford
the expensive treatment he needed
when he was gripped by cancer. He
wrote, ‘““These choices were critical to
me and allowed me to afford the med-
ical care that | needed. Please oppose
any legislation that will cause my
costs and those of my company to rise
at alarming rates, resulting in less cov-
erage and less ability of my company
to provide the quality care that |
need.”

That is really what this debate is all
about, Mr. Chairman. We have the un-
derlying bill here, the Dingell-Norwood
bill, and while the sponsors of the bill
are dear friends of mine, and | would
never question their judgment nor
what their motives are because they
believe strongly in the bill that they
have before us, it is just that | and
many Members believe it goes way,
way too far.

Employer-provided health care in
America today is a voluntary program,
started back in the 1950s, then codified
in the ERISA act that the gentleman
from Pennsylvania (Mr. GOODLING)
talked about earlier, that has allowed
this program to grow successfully. But
it is a voluntary program. If we put too
much weight, if we put too much regu-
lation, and, most importantly, if we
put too much liability, we will drive
employers away from offering this cov-
erage to their employees. And when we
look at the Dingell-Norwood bill, it
does put the Federal Government more
in charge of our health care by empow-
ering the Secretary of Labor and the
Department of Health and Human
Services to look at health plans to
make sure that they have network ad-
vocacy and all other types of Federal
mandates.

Most importantly, and | think where
we will see this debate go over the next
day and a half or so, is in the area of
lawsuits. Because under the Dingell-
Norwood bill not only are health insur-
ers and health care providers liable for
insurance, but, in my view, employers
are also subject to lawsuits. | do not
believe we can sue our way to better
health care in America today.

The sponsors will say they have
shielded employers from any liability,
and | will say that they have made an
attempt to do that. But the fact of the
matter is that under ERISA, employers
have to provide discretion. And if they
provide discretion under the Dingell-
Norwood bill, they are now subject to
liability.

I think there is another way, a better
way to provide the care that Ameri-
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cans want, when they want it; and that
is through a binding external appeals
process that has severe penalties to
make sure that employers and health
care plans provide the care that the
outside reviewers have determined that
the patient ought to get. This inde-
pendent review, this third-party re-
view, has real binding teeth in it. It al-
lows a reviewer to look at the care that
is out there and available and would
allow them to determine, within the
contract, what appropriate care was
right for that patient.

If the patient won the fight, they get
the care. They do not have to wait
around for a courtroom or wait around
for a judge or a lawyer to get there.
They get the care. And if the health
plan or the employer drags their feet,
it is a $1,000 a day penalty on that
health plan or employer, with no cap.
And if they willfully deny that cov-
erage after it has been granted by an
external reviewer, it is $5,000 a day, no
cap. And while they are waiting, if
they are dragging their feet, that indi-
vidual has a certificate from an exter-
nal reviewer that they can take and
get their care at any medical facility
they want to go to.

I think this is a much better way to
provide the care that patients want
without going to court. Let us do the
right thing, the responsible thing and,
at the same time, not undermine the
employer-provided health care that
millions and millions of Americans ap-
preciate today.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentleman from Texas
(Mr. TURNER).

Mr. TURNER. Mr. Chairman, the
managed care insurance industry has
used the threat of lawsuits as a red
herring in this debate. The insurance
industry has chosen to use the oldest
trick in the book to oppose the Nor-
wood-Dingell bill, that is to say the
problem is the lawyers. After all, no
one likes lawyers, until they need one.

The insurance industry knows that
the law in Texas, that the Norwood-
Dingell bill is modeled after, has not
resulted in litigation. In fact, 1 was a
part of helping that legislation become
law in Texas when it was first intro-
duced in 1995. Since its enactment in
1997, we have had only five lawsuits
filed.

In our Nation, there are two solemn
principles guaranteed every person,
rich or poor, wealthy or powerful, and
even to the weak, and that is equal jus-
tice under the law and due process of
law. Access to the courts ensures that
every citizen, every business, every or-
ganization is accountable for their neg-
ligent actions. Only one group in our
system of law is immune from litiga-
tion, and that is foreign diplomats. The
insurance industry in this debate to-
night wants to add one other group.
That is the insurance companies them-
selves want to be immune from liabil-
ity.

Now, no one wants to go to court,
and the Norwood-Dingell bill has em-
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braced a full internal and external re-
view process to avoid having to go to
court. But in the last analysis, the pro-
tections the American people deserve
under our constitution is the right to
have access to the courts.

The Congressional Budget Office esti-
mated the cost of legal accountability
would be 12 cents per month per pa-
tient. And the CBO says that half of
that cost would be because the insur-
ance companies would implement re-
view standards to be sure that no pa-
tient is denied quality care. Sounds
like a pretty good investment to me.

Every individual, every business un-
derstands that they are accountable for
their negligent acts in our society;
that they can land in court. Managed
care insurance companies should be ac-
countable too.

Support the Norwood-Dingell bill. It
has worked in Texas, and it will work
for all Americans.

Mr. CLAY. Mr. Chairman, | yield
such time as he may consume to the

gentleman from Indiana (Mr. Vis-
CLOSKY).
(Mr. VISCLOSKY asked and was

given permission to revise and extend
his remarks.)

Mr. VISCLOSKY. Mr. Chairman, |
rise in support of the Norwood-Dingell
bipartisan consensus bill.

Ann is a 60-year-old diabetic from Lake Sta-
tion, IN who had always taken care of her
condition. She refused to drink or smoke, and
carefully monitored her insulin and sugar lev-
els. However, the disease continued to
progress and her doctor scheduled regular
kidney tests to make sure that her kidney
function did not deteriorate to emergency lev-
els. Then Ann switched to a Health Mainte-
nance Organization (HMO), lured by promises
of lower costs and prescription coverage. Her
first primary care doctor continued the same
regimen, keeping a close eye on her kidneys
and monitoring her heart function and sugar
levels as well. This doctor was dropped from
the HMO. The new doctors she was allowed
to see did not think regular testing was nec-
essary. In fact, when Ann came down with an
infected foot, a common symptom in diabetics
whose condition is worsening, the approved
doctors she visited were unmoved. Finally, a
member of Ann’s family realized she was in
potential danger and took her to the emer-
gency room. There she was found to be in
congestive heart failure. She was also anemic
and her kidney function had dropped to a dan-
gerous level. The painful process of kidney di-
alysis became necessary. Several days later,
Ann received a call from her HMO. Although
her daughter had taken her to an approved
hospital, neither the emergency room physi-
cian nor the two specialists she saw were on
the approved list. Ann was forced to pay out
of pocket for this emergency care.

Sadly, Ann’s case is not unique. Certainly,
many HMOs provide excellent medical care at
a reasonable cost. However, there are far too
many which routinely abuse their members,
refuse to pay for necessary treatments, and, in
many cases, prevent doctors from conducting
treatments that they consider too costly.

Ann’s story and others’ from Northwest Indi-
ana demonstrate just how desperately we
need to reform the managed care industry. |
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believe doctors and patients should make de-
cisions about health care, not insurance com-
pany bureaucrats. That is why | support the
Norwood-Dingell Bipartisan Consensus Bill.

Certainly not all HMOs abuse their patients,
but there are far too many horror stories from
real patients to think all HMOs act in a respon-
sible and reasonable manner. The Norwood-
Dingell bill will set a standard in which emer-
gency room coverage is guaranteed as long
as the prudent layperson considers the situa-
tion an emergency. Along with guaranteed
emergency room care the Norwood-Dingell bill
outlines common sense patient protections
that provide access to specialty care, con-
tinuity of care, opportunities for patient griev-
ances and appeals, and accountability for de-
cisions made by HMOs regarding patient care.

This bill has the support of approximately
300 organizations, including the American
Medical Association and the American Public
Health Association. | am glad to see that the
leadership of the House has finally addressed
this important issue. | have been fighting to
see that real HMO reforms be addressed in
the House for the past three years. | am glad
to see that we finally will be allowed a straight
up or down vote on real HMO reform.

O 1900

Mr. GOODLING. Mr. Chairman, |
yield 3 minutes to the gentleman from
North Carolina (Mr. BALLENGER), a
member of the subcommittee.

Mr. BALLENGER. Mr. Chairman, |
thank the gentleman from Pennsyl-
vania (Mr. GooDLING) for yielding me
the time.

Mr. Chairman, let me talk a minute
about the 125 million people who could
lose their insurance. H.R. 2723, or Nor-
wood-Dingell contains language that
would expose employers to lawsuits for
voluntarily providing health care bene-
fits to their employees and thus jeop-
ardize the employer-based health care
system.

The bill opens the flood gates for
trial lawyers. It mandates greater cost
and liability to employers of all sizes.
Yet, defenders of this bill believe that
employers would be shielded from li-
ability unless they used discretionary
authority on a benefit decision.

However, what is discretionary au-
thority? In reality, nearly any health
care decision made by employers en-
tails the use of discretionary author-
ity. This open-ended term leaves trial
lawyers drooling over the possibility of
litigation and employers considering
whether to pull the plug on the health
care benefits. Trial lawyers will con-
tinually test the term ‘‘discretionary
authority” in the courts, which will
cost employers millions in the realm of
attorneys and defense.

An ad in today’s Washington Post
put it best. ““The patients’ bill of rights
is actually the lawyers’ right to bill.”
When faced with the specter of liability
and the ambiguous term “‘discretionary
authority,” employers will opt to stop
voluntarily offering health care and
give employees the monetary equiva-
lent. In a recent poll, 57 percent of
small businesses said they would drop
health care if faced with increased li-
ability and cost.
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We do not need more litigation
spurred on by greedy trial lawyers. We
need health care reform that supports
both patients and the employers who
voluntarily provide these important
benefits. The solution is not liability
but accountability, and the Boehner
substitute does just that. This sub-
stitute strengthens the internal and
external review process and holds
health care plans liable for up to $5,000
a day if the plan refuses to adhere to
the decision of the review process.

H.R. 2723 would jeopardize employer-
based health care plans for over 120
million  Americans. Support  the
Boehner substitute and let small busi-
nesses and employers continue to pro-
vide health care for the American
workforce.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentleman from Ohio
(Mr. KUCINICH).

Mr. KUCINICH. Mr. Chairman, | sup-
port Dingell-Norwood-Ganske because |
believe the people have a right to de-
cent health care in the United States
of America. This is a life-and-death
matter that transcends the narrow
needs of insurance companies.

Do my colleagues know that the
total cash compensation received by
the CEOs of just the largest three HMO
companies totaled $33.3 million. The
insurance companies have enslaved our
health system. They hold patients and
doctors captive. They operate a mod-
ern-day plantation where servitude to
their profit is their only objective.

The old spiritual says, ‘“Let my peo-
ple go. Go tell it on the mountain.”
Well, we are here on Capitol Hill, and it
is time to send a message to the insur-
ance companies: let my people go. My
people are being denied decent health
care because of the insurance compa-
nies’ profit motives. My people are
being denied the doctor of their choice
because of the insurance companies’
profit motives. Let my people go.

My people are being charged confis-
catory prices for prescription drugs.
Let my people go. My people are being
told they should not even have legal
help in dealing with these same insur-
ance companies because the insurance
companies’ profit motive is there.

The insurance companies may rule
health care like modern-day pharoahs,
but soon they will have to meet the
awesome wrath of the American peo-
ple. If we are worthy of the promise of
government of the people, by the peo-
ple, and for the people, we will free our
people from the rule of the insurance
companies, we will lead them out of
this valley of tears to better health
care, we will let them live longer, bet-
ter healthier lives, let their children
grow up healthy.

We have a chance to write a new
chapter in this country’s history where
government of the people means better

health care. Pass Dingell-Norwood-
Ganske.
Mr. GOODLING. Mr. Chairman, |

yield 30 seconds to the gentleman from
Pennsylvania (Mr. GREENWOOD).
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Mr. GREENWOOD. Mr. Chairman, |
think the point here is that if we allow
open-ended litigation in health plans
what will happen is employers will let
their people go, employers will let
their people go without insurance be-
cause they will no longer be able to af-
ford it.

The idea here is to keep the costs
down by keeping the litigation down.

Mr. GOODLING. Mr. Chairman, he is
not a Moses so | don’t know whether he
will let his people go, but | yield 3 min-
utes to the gentleman from South
Carolina (Mr. GRAHAM), a very impor-
tant member of our committee.

Mr. GRAHAM. Mr. Chairman, no, |
am certainly by no means Moses. Do
my colleagues know what | was before
I was in Congress? | was a trial lawyer.
I was glad to do what | did for a living.
Because when somebody came into my
office, | tried to help them where |
could, and | would always be honest:
you do not have a case. | am sorry. It
would be a waste of your money and
my time.

But every now and then people would
come in like the folks that the gen-
tleman from lowa (Mr. GANSKE) have
displayed on the floor tonight. And if
my colleagues think suing a hospital or
a doctor is easy, they have never done
it. They have got to find an expert that
will be willing to say the standard of
care was not adhered to. And most peo-
ple that come into the office do not
have enough money to pay the bill, so
we have got to go into our own account
and advance costs.

The most dramatic form of litigation
I have ever been involved in is suing
health care professionals because most
people in the community want to sup-
port their doctors and to give them the
best benefit of a doubt, as they should.
It is traumatic; it is emotional for the
doctor and their family. And it is trau-
matic for the patient; and it is very,
very expensive. But it needs to occur in
situations where people are wrongfully
treated.

We need to have liability over HMOs’
heads. When they make a decision for
the plan participant, they need to un-
derstand that if they nickel-and-dime
folks and they do not treat them fairly,
they could wind up in a courtroom.

But having made my living in court-
rooms, let me tell my colleagues, we
could do better than all the options
that we have heard about tonight. To
say that legal liability does not affect
insurance and the ability to have
health care is wrong. Legal liability is
something employers look at very
hard.

I believe, when it is all said and done,
that there are no guys with white hats
and black hats in this debate. | support
Norwood-Ganske-Dingell, and 1 will
vote for it no matter what happens be-
cause | believe the Senate Republican
bill does not get us where we need to go
as a country.

I am going to ask my colleagues to
listen to one thing at the end of this
debate. | am not a doctor, and | am not
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going to practice medicine because it is
not what | know how to do. But | am a
lawyer. | can tell my colleagues this:
we can create a fair day in court for
people in this country, but we have got
to look long and hard at how we do it.
Because one day, if we do not watch it,
we are going to drive people out of the
health care business.

If we allow State court lawsuits for
companies that do business in more
than one State, | believe we will have
a legal conversation that goes like
this: the corporate lawyer is going to
tell the company, You are subject to 50
different legal theories of liability.
There are 50 different rules out there.
And you are going to have to think
long and hard if you want to stay in
this business.

To give this back to the State where
there is no uniformity is going to drive
up cost, and it is going to be very com-
plicated to administer. What | suggest
is let us keep the Federal court system
as it is but allow full range of lawsuits.
If they have a bodily injury, sue for the
complete recovery of their damages,
but let us make it uniform so people do
not lose their health care and have
some damage limitations.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentleman from lowa
(Mr. GANSKE).

Mr. GANSKE. Mr. Chairman, | appre-
ciate the comments of my colleague
from South Carolina (Mr. GRAHAM).

Mr. Chairman, I am a doctor and not
a lawyer. So what did I do? When we
were looking at drafting this law to
help protect employers, we put in a
provision that said, unless the em-
ployer makes a discretionary decision,
they are not liable.

Most employers, most small business
people, most doctors, what do they do?
They hire an HMO or they hire a
health plan, and they do not get in-
volved in the administration of the
plan; and so, under our bill, they are
not liable.

And so, do my colleagues know what?
Since | am not a lawyer, we asked
some experts to make sure that our
language truly did protect the employ-
ers. We asked the senior attorneys at
the Employee Benefits Department and
Health Law Department at the law
firm of Gardner Carton and Douglas to
look at our language, does it really
protect employers. And guess what
they said. They said that it protects
employers if they are not involved in
that decision-making.

That is what they said in their legal
brief on this. They said the provisions
in the Norwood-Dingell bill, section
302(a) that protect plan sponsors would
be interpreted under the Supreme
Court’s well-established ‘‘plain mean-
ing” analysis. Such an analysis sup-
ports the Norwood-Dingell bill that the
clear intention to continue to preempt
any State law liability suits against
employers that do not involve an exer-
cise of discretion by them in making a
benefit claim decision resulting in in-
jury or death. Other types of discre-
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tionary plan sponsor action would not
be affected and would not be subject to
State law liability claims.

Interpretations of the Norwood-Din-
gell bill which characterize it as a
broad employer liability provision re-
quire one to ignore critical elements of
section 302(a) which means under the
“plain meaning’’ analysis of the Nor-
wood-Dingell bill that employers will
not be liable when the HMO that they
contract with makes the decision.

That is the lawyers’ opinion.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentlewoman from the
Virgin Islands (Mrs. CHRISTENSEN).

Mrs. CHRISTENSEN. Mr. Chairman,
I thank my colleague for yielding me
the time.

Mr. Chairman, every so often this
body gets an opportunity to decide on
an issue that has direct impact on the
lives the people we represent. Today is
one of those days.

At long last, we have an opportunity,
through passage of the bipartisan man-
aged care improvement act, to balance
the scales of health care delivery in
favor of our constituents. And it is
long overdue.

The opponents of justice for health
care consumers say that we should not
pass the Norwood-Dingell-Ganske bill
because it would drive up the cost of
health care. But they are not telling
the American people the truth. The
premiums are going up now, but they
have not risen disproportionately in
the States that have enacted HMO re-
form.

The American people understand
that we cannot put a price on the right
to get justice when an HMO refuses to
pay for care that was ordered reason-
able by a doctor and the patient suffers
harm or dies.

My colleagues, the American people
are a lot smarter than the HMO indus-
try; and our colleagues who are against
this bill give them credit. They can tell
whether a particular piece of legisla-
tion is good and whether it is not.

How many good doctors have been
fired by HMOs just because they con-
tinue to deliver a high standard of
health care? Norwood-Dingell-Ganske
is the only bill that would change that.

Among the other things in H.R. 2723
that the American people support is
the fact that it will ensure that people
have direct access to OB-GYN services
from the health care professional of
their choice. Under the Norwood-Din-
gell bill, if someone has a chest pain,
they can go to an emergency room and
be seen immediately; if they have a
heart attack, they can be treated and
stabilized and not have to be trans-
ported for emergency care.

My colleagues, a number of States
and the courts have already begun to
do away with the exemption from being
held accountable that HMOs currently
enjoy.

Should not all Americans, not just
the ones in California, Georgia, Texas,
and now lllinois also enjoy this right?

We are having an opportunity to do
right by the American people today.
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Let us not squander that opportunity.
Let us pass a right kind of managed
care reform, the only bill that does
what the American people have asked
us to do. Vote yes on Dingell-Norwood-
Ganske and no on all the other sub-
stitutes.

Mr. CLAY. Mr. Chairman, | yield 1
minute to the gentleman from New
Jersey (Mr. MENENDEZ).

(Mr. MENENDEZ asked and was
given permission to revise and extend
his remarks.)

Mr. MENENDEZ. Mr. Chairman, |
rise in support of the Dingell-Norwood
bill because it is the only bipartisan
bill that addresses the needs and con-
cerns of some families in my district
who need a level playing field in deal-
ing with their managed care plans.

I am hopeful, however, we will have
the opportunity to provide the funding
offsets we were denied on the floor
today. This issue is simply too impor-
tant to families like the one in my dis-
trict in which a child was denied post-
operative care by their managed care
plan and, as a result, suffered severe
life-long health complications.

It is these families for whom we
should level the playing field. And the
Republican leadership should be having
breakfast with them, not the fat-cat
insurance companies who want to Kill
the Patients’ Bill of Rights.

0 1915

We can ensure that doctors, not in-
surance bureaucrats, make medical de-
cisions in the best interests of the pa-
tient not the health plan.

This is not about lawyers. It is about
empowering patients by giving them
the right to hold their plans account-
able when they are denied care.

The Dingell-Norwood bill levels the
playing field, empowers patients and,
as a result, ensures access to quality
health care for all Americans.

Mr. GOODLING. Mr. Chairman, in
passing | might mention that | think
that law firm referenced might rep-
resent the AMA. | think | heard that
somewhere.

Mr. Chairman, | yield 2 minutes to
the gentleman from Pennsylvania (Mr.
PETERSON).

Mr. PETERSON of Pennsylvania. Mr.
Chairman, good HMOs manage care.
Bad HMOs manage costs. Good man-
aged care has physicians making those
decisions not bean counters. Bad man-
aged care has bureaucratic bean
counters making health care decisions
to cut costs, and that is the problem
we should have fixed first.

The good guys and gals who are out
of this debate are our employers.
Where are they in this proposal? Were
they at the table? No. The manufactur-
ers, the contractors, the restaurateurs,
the retailers, NFIB, the Chamber, peo-
ple who make this country work, em-
ployers who pay the bill.

I also find it is interesting, are Medi-
care recipients covered by this? No.
Medicaid? No. Veterans? No. Federal
employees? No. We pay for their health
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care and are responsible. They are not

covered.

We are building a Federal bureauc-
racy like HCFA for our employers to
deal with, the good guys. Our employ-
ers are frightened by this proposal, and
they should be. They were left out in
the cold. They were not adequately
protected. This proposal takes a meat
axe to an issue that a sharp surgical
knife could have fixed. We should have
made sure managed care used physi-
cians to manage care, not accountants
and bureaucrats to manage costs.

Our employers who pay the bill
should have had their concerns re-
solved. That did not happen. The Din-
gell-Norwood bill will increase the
number of uninsured, and what re-
course do those who have no insurance
have? Nothing is given to them.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentlewoman from Ohio
(Mrs. JONES).

Mrs. JONES of Ohio. Mr. Chairman, |
thank the gentleman from Missouri
(Mr. CLAY) for yielding me this time.

Mr. Chairman, I am sure tired of
hearing the other side say that it is
lawyers who are causing this dilemma.
There is a doctor seated in here this
evening who had to sue to be able to
practice medicine in California. And he
sued and he won. His name is Dr.
Thomas Self. There are a ton of people
who keep saying the lawyers are keep-
ing the patients out of the hospital and
keeping the doctors out of the hospital.
Well, we want to be able to get in doc-
tors’ offices and hospitals, but it seems
the only way we can do that is to sue
them because the HMOs will not let us
in the hospital.

Now, my friends, the Selfs, and my
friend Miles Zaremski, my law school
buddy, submitted an open letter to
Congress and | would like to include
that in the RECORD.

AN ““OPEN LETTER’ TO THE HONORABLE MEM-
BERS OF THE UNITED STATES HOUSE OF REP-
RESENTATIVES REGARDING MANAGED CARE
LEGISLATION

(By: Thomas W. Self, MD, FAAP, Linda P.
Self, RN, BSN, Miles J. Zaremski, JD,
FCLM)

SEPTEMBER 29, 1999.

DEAR HONORABLE MEMBERS OF THE HOUSE
OF REPRESENTATIVES: We hope that our re-
marks that follow will be able to be part of
the floor debate that will occur on managed
care legislation, scheduled for early next
month. While we have endeavored to commu-
nicate with several of you, either by letter,
phone or by in-person conferences with you
or your staffs, we feel our individual, yet col-
lective, wisdom on the underpinnings of this
legislation before you is critical and impor-
tant. Two of us have a unique experience not
shared by other health care providers in our
country. The other has considerable exper-
tise based on experience and writings on
managed care liability, what our courts have
done with ERISA preemption, and what is
likely to be done in the future by our judi-
cial system. Two final introductory remarks.
First, there is so much that needs to be said
that brevity in our remarks could not be
achieved. Second, while this letter comes
from the three of us, we refer to each of us
in the third person.

THOMAS W. SELF, MD,
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FAAP,
LINDA P. SELF, RN, BSN,
MILES J. ZAREMSKI, JD,
FCLM.

Our plea comes not as Democrats, Repub-
licans or members of other political parties.
Our plea comes to you as a physician, nurse
and lawyer, representatives of those at the
crossroads of medicine, health care and law.
Our plea comes to you also as people who are
deeply and passionately concerned about the
quality and delivery of health care for Amer-
ica’s patients, all patients, and the legal and
legislative efforts to do the right thing—in-
sure fairness and accountability for patients
and by those delivering health care.

To quote a famous line from a motion pic-
ture of some years back, the battle cry of pa-
tients is, ““We are mad as hell and we are not
going to take it anymore!” Patients and pro-
viders alike should not be subject to the
grave inequities foisted upon them by what
managed care has done to the delivery of
health care. Linda and Tom Self are fitting
and, perhaps, unfortunately, unique exam-
ples of what has to occur before managed
care moguls will listen.

As a San Diego doctor trained at Yale and
UCLA, who ran afoul of managed care and
who was actually fired for spending ‘‘too
much time” with his patients, Dr. Self is
unique among health care providers in that
he fought back against the medical group
that fired him and won a three year ‘“‘battle”’
that culminated in a three month jury trial.
His victory is the first of its kind in the na-
tion, and was profiled by ABC’s ‘20/20’, on
August 6, 1999.

His experience, where managed care profit
motives infiltrated and contaminated the
professional ethics of his medical group,
shows clearly the murky and often brutal in-
fluences wielded by HMOs which have only
profit, not quality of care, as their goal. In
this scenario, patients become ‘‘cost units”
and doctor is pitted against doctor, under-
mining the very foundation of medicine and
throwing to the winds the Hippocratic
axiom, ““first of all do no harm’.

With the art and science of medicine con-
trolled by managed care forces, it is not sur-
prising that the number of patient casualties
continue to soar. The ability of a clerk with
no medical training, in the employ of a
payor thousands of miles away, to overrule
medical decisions of a trained physician is
allowed in no other profession, but is the
standard of practice under managed care!
Furthermore, this type of employee and also
the managed care entity which acts as the
puppeteer behind the clerk are completely
immune from any legal accountability when
their faulty medical decisions cause patient
harm. That this situation is allowed to con-
tinue is also peculiar only to the medical
profession. This is unfair and inequitable.

As an experienced diagnostician with the
reputation of being thorough and careful, Dr.
Self was criticized under managed care dic-
tates as a physician who ordered too many
costly tests and as a ‘‘provider’” who “‘still
doesn’t understand how managed care
works.” Sadly, this situation continues na-
tionwide, as more and more experienced doc-
tors are unjustly censored, dropped from
managed care plans or terminated from med-
ical groups anxious to conform to managed
care policies, leaving their needy patients
feeling confused, frightened and abandoned.

This pillage and waste of medical resources
(under the yoke of managed care which de-
stroys the very quality and continuity so
necessary for a positive outcome from med-
ical treatment) is running rampant in Amer-
ica. Dr. Self and his wife have put their lives
and their careers on the line to combat the
wrongs caused by the health care delivery
system called managed care. Now, rep-
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resenting, in microcosm, all health care pro-
viders, they turn to you as lawmakers, rep-
resenting all past, present and future pa-
tients, to stop the horror and carnage by
health plans by voting for the Norwood-Din-
gell bill, H.R. 2723, and restoring quality, de-
cency and humanity to health care for the
American people.

Linda Self, a registered nurse, is, like her
husband, a healer. Always active in chari-
table activities, she returned to nursing full
time four years ago to work with her hus-
band when he lost his job. After being away
from nursing for many years, she realized
that her compassion and love for the art of
healing was now even stronger, especially
after raising two children, one of whom had
a serious illness. Devoted to caring for chil-
dren with chronic disease and giving support
to their families, she was shocked and unpre-
pared for the massive de-emphasis on patient
care that had been fostered by health plans.
Linda realized that her commitment to peo-
ple had not changed nor had the needs of
such children—what had changed, and
changed for the worse, was the indifference
to patient suffering held by the managed
care system. She realized that in order to
care for sick patients and their families in
the 90’s, there is, and was going to be, a con-
stant controversy with the managed care bu-
reaucracy involving patient referrals, treat-
ment authorizations and, above all, the daily
need to appeal treatment decisions lost, de-
layed or denied by their patients’ health
plans.

As if also in microcosm to what other pri-
vate medical practitioners face, this office
“busy work’, in addition to the require-
ments of providing necessary medical sup-
port to sick patients, has created enormous
frustrations among health care providers as
well as increasing the costs of running a
practice. Conversely, reimbursements from
health plans have steadily diminished, re-
gardless of the severity of the patient’s ill-
ness or the increased amount of physician
and nursing time expended.

Additionally, in her dual role as nurse and
office administrator, Linda works daily to
insure that patients receive the appropriate
medical care they need and deserve without
suffering the indignity and humiliation of
having their health plans ignore, delay, or
deny health care that is not only medically
necessary, but for which the patient has al-
ready paid insurance premiums. This endless
paper shuffle mandated by managed care
with its cost cutting mentality further de-
creases the amount of time that a nurse can
devote to patient care. This Dilemma has
driven competent and caring paraprofes-
sionals from the medical field in droves,
thereby further weakening the overall qual-
ity of medical care needed by patients na-
tionwide. The resulting upswing in poorly
trained, undedicated office personnel hired
to replace the nursing flight has created a
hemorrhage in medical care delivery which,
if not stopped, will hasten the demise of
American medicine as far as any vestige of
quality of care which still remains.

Patients must not be considered commod-
ities to be batered by health plans. Payors
must be held fully and judicially accountable
wherever their pressures on physicians to
curtail tests, delay or deny treatment plans,
or by clogging the wheels of medicine with
mountains of paperwork cause patient harm.
Therefore Linda Self, speaking as a mother,
a patient, and a nurse brings her experiences
to the House floor and adds her plea to those
of Dr. Self and Mr. Zaremski to bring dignity
and salvation to the practice of medicine.

Those in the House, listen, as we have done
for years, to the voices of the grass roots
populace when they cry out for help and re-
lief from a medical system that harms, not
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heals. Read, if you will, the numerous e-
mails and other written communications
from viewers of the ABC ‘“20/20”° program on
Dr. Self and other well wishes after he and
his wife’s historic jury verdict, which we
have included as an attachment to this let-
ter. A sampling of quotations from these
communications follows:

As an R.N. | have had similar experiences
as Dr. Self concerning HMO’s. He is the type
of doctor HMO’s do not want, since he actu-
ally takes enough time for each patient, and
does the right thing. A warning to all pa-
tients: do not choose an HMO if you have a
chronic or rare illness! They will hasten your
demise; they are Goliath and you are David.
* * * Until patients become better-informed
and less passive about their health care, and
until doctors start standing up, like Dr. Self,
HMO’s will continue to run over the patients
they are supposed to serve.—Sheryl W.
Mclntosh

Your August 6 piece on Dr. Self who was
fired for ignoring his group’s bottom line and
putting his patient’s needs first was excel-
lent. This is happening more frequently than
people realize. Only when people have access
to information like you provided—or when
they get sick and learn firsthand—do they
realize how corporate managed care has af-
fected American lives. | hope you will talk
to other medical caregivers and deal with
other facets of this complicated problem.—
Frances Conn

This might be just the tip of the iceberg.
Our health care should not be treated as a
commodity, i.e., something to make money
on at your or my expense. Neither should it
be a political football where the vote goes to
the place with the most political donations.
* * *_James A. Eha, M.D.

* * * At first HMOs were VERY good but
every single year that passes it gets volumes
worse. Now, it is so hard to get a referral, a
prescription, a test or an office visit. * * *
My husband has to take off work because
you have to take the appointment they give
you. * * * They make it nearly impossible to
get care. They have those drug lists that
they are always changing so the doctors are
changing your meds all the time making you
very sick. They do not allow doctors to do
their jobs * * *—Diann Wolf

An identical story happened. . .with my
brother who is a family practitioner. . . .He
dealt mostly with AIDS patients and the
HMO found that to be too costly. He and his
fellow practitioners in his office decided to
leave the medical practice and regroup men-
tally to figure what to do. They had spent
many months without pay at all due to the
methods of saving costs by the HMO. . . .
And just so the HMO’s could make some
money, good doctors are leaving the profes-
sion.—Michele Drumond

. . . For the past 11 years | have cared for
people in long term care. . . . Just imagine
the lack of incentive there is for good care of
the elderly or disabled. Many newer meds are
not covered as they are not cost effective
. . . patient loads rise but staffing does not,
rules and regulations of documentation rise,
staff does not nor does equitable pay. The di-
agnosis to dollar mentality is ripping the
caring soul and commitment out of medi-
cine. Everyday | ask God to give me both
compassion and wisdom in my job, but my
soul feels that the battle of excellence in
care and cost will always be won by cost. |
feel called to this job, and just have to do
what | do the best that | can, but NEVER
would I want any of my four children in-
volved in direct patient care. The physical,
emotional and psychological load is becom-
ing too great!! | strongly believe we will see
life expectancy decline.—Barbara Harland,
RN

. . .I work for a doctors office. .
referrals, authorizations and

.1 do all
surgery
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precerts for our patients. It has become a
nightmare to approve any surgeries without
going thru the third degree for patients.
They can’t begin to realize what we in the
“field”” go thru to get these things ap-
proved.—Susie Wallace

‘There are men too gentle to live among
wolves’ to a gentle and courageous man &
woman [Tom and Linda Self].—Brian
Monahan,

. .It is a great irony that, after a genera-
tion of tremendous growth of our knowledge
and our ability to care for patients and dis-
eases in a manner far better than we ever
could before, greedy companies are seeking
to limit our doing so.—Herbert J. Kauffman,
M.D.

.1 deeply respect what you’ve accom-
plished and appreciate the way in which your
victory benefits patients and those of us who
choose to treat patients according to sound
clinical decision-making versus adherence to
the masters and dictates of those more con-
cerned with profit than quality patient
care. . .—Robert Alexander Simon, PhD.

... Seven years ago | was hired as a
homecare Social Worker. Then, man-
aged care entered the scene—frequently de-
nying approval for a social-worker’s services.
Since urgent social worker intervention was
often necessary with our patients, there were
many times that | was dispatched to the pa-
tient’s home to provide emergency services

. only to later receive a ‘“‘denial of pay-
ment”’ from the managed care company . . .
[Hospital] required me to find any excuse
possible to visit those patients whose insur-
ance would pay, and would cram as many pa-
tients as possible every day into my sched-
ule. It was all so very, very wrong. For
months this unethical practice tore me
apart—and eventually made me very ill. |
quit my job. . . . | had been forced to com-
promise my ethics in order for [Hospital] to
maximize their profits. | applaud your cour-
age, and | just wanted you to know that | am
proud to be the parent of one of your pa-
tients.—Ruth Bronske

You stood tall for yourself and set a per-
fect example for the rest of us. I am so
pleased.—George Jackson, M.D.

. . . Congratulations on winning your law-
suit! Truth always comes out triumphant.
Hopefully the HMOS . . . of the world will
put the patients’ interest first and the bot-
tom line at the bottom as it should be from
now on . . .—Faith H. Kung, M.D.

. . Dr. Self stuck his neck out and he lost
his job, but he stood up for what he believed
in and hopefully other doctors will do the
same. He should be commended for what he
did. |1 hope . . . that if something really bad
ever happens to me and | need tests run or
extensive surgery done, the doctor better not
look at what kind of insurance | have rather
than giving me the best medical attention |
need that could save my life . . .—Kim Lewis

I have quit the medical field in the
past month because medicine is no longer
about patient care and needs. It is only
about how much money can be made off of
them. Thank you for letting me see it is not
just the employee that is affected!—Linda
Copp

As a legislator, you can therefore appre-
ciate first hand, the anger, frustration, and
hopelessness expressed by your constituents
such as what we have quoted above. Then, re-
call the quote by Margaret Mead, ‘‘Never
doubt that a small group of dedicated people
can change the world. Indeed, it is the only
thing that ever has.” The “‘rank and file”,
the grass roots populace is, we think, what
Ms. Mead had in mind when it comes to
health care in our country.

The third major thrust of our letter per-
tains to the three of us having seen and
heard the disingenuous expressions of oppo-
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nents of what patients really need and which
is embodied in the Norwood-Dingell bill.
First, we have heard that lifting the ERISA
preemption will cause employers to termi-
nate health plans for their employees, that
lifting this so-called shield will cause pre-
miums to increase and that trial lawyers
will gain an avenue to sue. To all of this, and
with all the passion we can muster, we say,
“‘absolutely not!”’

First, ERISA, enacted in 1974, had nothing
to do with shielding managed care plans
from accountability for their medical deci-
sion-making process. There has never been
anything in the legislative history on ERISA
having to do with this subject. The American
Bar Association, not known at all for rep-
resenting trial attorneys, voted last Feb-
ruary 302-36 to lift the ERISA shield.

Next, allowing for accountability by health
plans to patients, as contained in HR 2723,
provides for real equity in distributing re-
sponsibility to all those persons and entities
involved in the medical decision-making
process. This does not mean increased or ad-
ditional litigation! The liability exposure to
managed care entities that would exist with
removal of the ERISA preemption shield will
force these entities to insure improvement in
patient care, by, for example, not allowing
clerks to override physician treatment deci-
sions, providing a review process to all treat-
ment denial determinations, etc. As a result,
the number of bad-outcomes leading to liti-
gation will likely decrease, leading to less
litigation. And where bad-outcomes do
occur, allowing direct suits against health
plans will not create more lawsuits, but will
rather lead to roughly the same number of
lawsuits—with one additional defendant. this
one additional defendant will better allow a
trier of fact to equitably distribute liability
to the persons and entities responsible for
the harm. In the end, there are fewer bad-
outcomes, less litigation and better equity in
the distribution of fault.

Also, realize that HR 2723 provides for ac-
countability and responsibility of health
plans according to state laws. State courts
are where this area of responsibility and ac-
countability for health plans should reside.
For example, if your state has ‘“‘caps’ on the
amount of money that an injured person
could receive, such as in California, then
those caps would equally apply to exposures
faced by health plans.

And if the Texas state statute on holding
HMOs responsible is any example, fears of in-
creased litigation are totally without any
basis in fact. In the three years since that
state’s law was enacted, there have been less
than a handful of cases filed against health
plans in that state. Also, in joining with
Georgia legislators, the California! state as-
sembly of 80 members (overwhelmingly)
passed legislation recently providing that
HMOs can be held accountable for their med-
ical decision-making. On September 27, 1999,
Governor Grey Davis signed into law this
legislation, and, in so doing, stated, “It’s
time to make the health of the patient the
bottom line in California HMOs.”’

In conclusion, we implore each and every
one of you to do the right thing. Vote your
conscience by voting for the rights of each
and every American who has been, or will be,
a patient in our health care delivery system.
Remember that a person’s health is unlike
anything that can be bought, traded, nego-
tiated or sold. Don’t hold hostage human
sickness and injury to a ‘“‘bottom line”” men-
tality. Keep in mind the words of a colleague
in medicine who wrote Dr. Self after his jury
verdict, ‘“The rewards of being a doctor are
largely measured in indentifying what is

1California is said to be the “birthplace’” of man-
aged care.
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best for the patient and then having to do
what one believes is correct and best for the
patient.” Again, we reiterate the quotation
by Mead: ‘““Never doubt that a small group of
dedicated people can change the world. In-
deed, it is the only thing that ever has.” In
passing HR 2723, each one of you will heed
her message, and, accordingly, insure that
the tendrils of greed and disregard for legal
accountability in managed care will no
longer be able to find fertile soil in which to
take root and grow.

Thank you.

Sincerely,
THOMAS W. SELF, MD,
FAAP,
LINDA P. SELF, RN, BSN,
MILES J. ZAREMSKI, JD,
FCLM.

They say that Norwood-Dingell will
restore medicine to physicians not bu-
reaucrats. They say that it will provide
for medicine over money and not the
bottom line. They say that it will pro-
vide for patient care over profits. They
say that it will provide judicial ac-
countability for all entities involved in
the medical decision, and | agree with
them.

Dr. Self said to me, remember that a
person’s health is unlike anything that
can be bought, traded, negotiated, or
sold. He said, do not hold hostage
human sickness and injury to a bottom
line mentality.

Mr. Chairman, | strongly support
H.R. 2723, and we will ensure that greed
and disregard for legal accountability
and managed care will no longer find
fertile soil in which to take root. Sup-
port H.R. 2723.

Mr. CLAY. Mr. Chairman, | yield 5
minutes to the gentleman from Geor-
gia (Mr. NORWOOD).

Mr. NORWOOD. Mr. Chairman, |
thank the gentleman from Missouri
(Mr. CLAY) for yielding me this time.

Mr. Chairman, in this debate we have
come a long way. We are actually be-
ginning to agree on some things. I am
proud of my good friend, the gentleman
from Ohio (Mr. BOEHNER), for having an
external review provision in his bill. In
fact, we all do, because all of us under-
stand that is precisely the better way
to get our patients the care that they
need.

I would like to speak to the gen-
tleman from Pennsylvania (Mr. PETER-
SON) before he leaves. | noticed that he
made a couple of remarks about em-
ployers, that they are not involved.

I will say, | have been doing this a
long time, 5 years, and | do not know
many employers | have not met with. |
am sure there are not many | have not
begged to come to my office over the
last 5 years, from General Motors, to
Wal-Mart, to IBM, to Caterpillar, to
you name it.

| have asked them to come. | have
said, look, guys, we have a serious
problem going on out here. Help me
with this bill. 1 am not after them. |
am simply trying to get people to quit
practicing medicine that are not li-
censed.

They did not want anything to do
with it. They did not help. They abso-
lutely did everything that they could
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do to make sure we do not want any-
thing to happen; we like it like it is; we
are in control, and that is what we
want.

They did not work with us at all, but
I worked with them. | worked with
them for 3 years, hard. We met with
one of them every day. Here is the bill,
help us with it. They would not.

Many employers, and | am sure not
all, but many employers have had the
opportunity to help us make it better
and what they want is absolutely noth-
ing.

Now, why? Well, there are two types
of employers. Seventy-five percent, |
would say, of the 160 million Ameri-
cans, are in insurance plans that are
partially funded and partially adminis-
tered, and those employers typically
they do not practice medicine. They
really do not. That is why we have
worked very hard in this bill to make
certain those people would not be made
liable, because they are not sitting
there every day, the CEO, trying to tell
the administrator, no, this patient can-
not have that surgery but this patient
can.

The problem is that other 40 million
Americans that are under plans, very
good plans, too, the big guys, really
good stuff, they do practice medicine,
though. The gentleman said they did
not, but they do. Just because they
make tires does not mean they do not
have an insurance company in the
backyard. | can guarantee they do, and
they make decisions of medical neces-
sity, long distance, untrained people,
planned and paid to deny care. That is
what they do for a living. These med-
ical directors make big money. They
do not last long if they do not deny
care.

My problem with that is that they
are looking at a computer screen. They
are not using the art of medicine, the
science of medicine. They are going
down a mathematical screen on a com-
puter. People are going to be Kkilled
like that. Medicine cannot be practiced
that way if the patient is at least not
looked at.

They never talk to the patient. They
just call up and say, no, my computer
screen says no. How could that cardi-
ologist possibly know anything, that
has been seeing someone as a patient
for 30 years, that is a next door neigh-
bor that a lot is known about?

That is the problem; it is that group.

Do | want them out of this? Yes, be-
cause basically they do try to do a
good job, and basically have very good
plans, but there is not a way to take
them out of it because they are prac-
ticing medicine without a license; and
that, Mr. Chairman, is what the prob-
lem is.

If we had it all to do again and go
back 5 years ago, what would | do? I
would make it a Federal crime to prac-
tice medicine without a license. That
would stop this mess, because that is
indeed what is going on.

Now, why are the employers scared?
And they are. | am in sympathy with
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them about that. They are scared be-
cause the insurance industry scares
them. They have great practice at this,
Mr. Chairman. They have been doing it
in States across America for the last 20
years. They go in and scare the
bejeezus out of these employers. They
say, gosh, if this is not done, if that
bill is not killed, costs are going up 25
percent. Guys, if this is not done, we
are going to find that everybody gets
sued every day.

We do not say that in that bill. My
word of mercy, | am for employers, too.
We have to support, Mr. Chairman, to
change the system, a bipartisan bill.
That is the only way that | know to get
a law in a split Congress with a Demo-
cratic president, but it is so important
we have to get it done now. This win-
dow of opportunity, where we have my
friend the gentleman from Ohio (Mr.
BOEHNER); my friend the gentleman
from Oklahoma (Mr. COBURN); my
friend the gentleman from lowa (Mr.
GANSKE); my friend the gentleman
from Michigan (Mr. DINGELL); my
friend the gentleman from Arizona (Mr.
SHADEGG); we are all pretty close to
agreement because we all have recog-
nized the fallacy in a system of prac-
ticing long distance medicine by people
who make their living by denying
those claims.

Mr. GOODLING. Mr. Chairman, |
yield 5 minutes to the gentleman from
Kentucky (Mr. FLETCHER), a member of
our committee.

Mr. FLETCHER. Mr. Chairman, |1
thank the gentleman from Pennsyl-
vania (Mr. GoobDLING) for yielding me
this time.

Mr. Chairman, | appreciate the op-
portunity to come and speak. It has
not been too long ago since | was sit-
ting face-to-face with patients, prac-
ticing family practice, primary care.

We also had a program in Kentucky
where we cared for those without in-
surance. We provided that treatment
free of charge. And we saw a lot of
folks that would like to have insur-
ance. But they were not able to afford
it, or the small business that they
worked for could not afford it.

We also solved problems with HMOs,
and | have the utmost respect for my
colleagues, the gentleman from Geor-
gia (Mr. NOrRwOOD), the gentleman from
lowa (Mr. GANSKE), and the other folks
that certainly have addressed this
issue long before | arrived here.

I have had the privilege of working in
health care in the State of Kentucky,
and | do know that projections of in-
crease in costs and those sorts of
things are tenuous. The real fact is we
do not know how much any of this is
going to cost.

I think there was an article yester-
day, an editorial in The Washington
Post, that advised us to be careful, to
go incrementally, to take very careful
steps because, in fact, we do not know
how much this is going to increase
costs and how many more people this is
going to leave without insurance and
without health care.
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We have 44 million people, increasing
almost by a million people a year, that
are uninsured and have no health care.
And we do not need to take health care
dollars and run them into another sys-
tem. We need to make sure they are
running in to providing care for pa-
tients that really need it. That is why
I came here, and | trust that is why all
of us came here.

Since | have arrived here, | found one
thing out, Mr. Chairman. There are
some very loud voices here. | have
heard the loud voices of trial lawyers,
or people that take that position, pro-
viders, employers, insurance compa-
nies. Sometimes those voices get so
loud that we cannot hear the patients
back home. We cannot see the number
of folks that are getting the kind of
health care that they need because
their employer voluntarily provides
that.

I have companies like Toyota and
3M, Caterpillar, Johnson Controls,
Trane, Cooper Tires, and | could go on
and on, Dana, et cetera, et cetera, that
offer the kind of health care, and | vis-
ited those plants and | have gone
through, and | have asked the employ-
ees about this. They have some of the
best health care in this country. | do
not want to threaten that, but we do
need to do something to make sure
that physicians make decisions not in-
surance companies.

I think we have done that with many
of the bills. We have said, let us make
sure we have internal review. And I am
glad that we want to make sure it is a
physician in many of the bills, but we
also say there is an independent panel
that can look and decide, a panel of ex-
perts decide what is medically nec-
essary and what is needed. And then
the decision lies with physicians not
insurance companies. | think that is
important.

We need to look at the other provi-
sions of the bill. Certainly we want to
make sure they have access to emer-
gency room, they have access to the
OBGYN and their pediatricians, that
they can go to the emergency room so
we do not see the kind of problems the
gentleman from lowa (Mr. GANSKE) has
brought out about a patient that want-
ed to go to the emergency room and
had to go to a distant one. Our bill
takes care of that.

I am very concerned about the Nor-
wood-Dingell bill, because I am con-
cerned about where would some of the
money go of increased costs. | want to
hold insurance companies accountable,
but to open up unfettered liability is
something that | have felt like has in-
creased costs. And | think many other
folks have documented the increased
costs over the years, and | do not think
there is any question that it will in-
crease cost and more money will go
into the pockets of trial lawyers in-
stead of providing care for patients.

According to the General Accounting
Office, it takes an average of 25
months, more than 2 years, to resolve a
malpractice suit. At the same time, pa-
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tients typically receive only 43 cents
on the dollar.

O 1930

Defensive medicine, Mr. Chairman, is
the practice of ordering tests, and the
American Medical Association has said
that about 8 out of 10 doctors practice
defensive medicine because of the fear
of trial lawyers. One study touted by
the AMA, was in 1996, reported by Dan-
iel P. Kessler and Mark McClellen of
Stanford University, published in the
Quarterly Journal of Economics.

This study found that tort reforms
directly limiting the liability of med-
ical care providers could reduce hos-
pital expenditures by 5 to 9 percent
within 3 to 5 years of adoption basi-
cally by eliminating unnecessary test-
ing associated with defensive medicine.

I want to make sure that physicians
make the decision, but | do not want us
to put money in trial lawyers or to
have the practice increase of defensive
medicine. | think it is important, and
we have got one estimate of Stanford
researchers that extrapolating the sav-
ings to the national level of research-
ers, if we had some tort reform, unlike
what is in the Norwood-Dingell bill,
would save an estimated $50 billion per
year.

I think we need to be very careful as
we are doing this. As my colleagues
know, we can always come back a year,
2 years, or whatever and improve what
we are doing; but | think this leap to
the Norwood-Dingell bill, a leap that
will increase the costs, decrease the
availability of health care, and | dis-
courage or | encourage my colleagues
to vote against the bill.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentleman from lllinois
(Mr. DAVIS).

Mr. DAVIS of Illinois. Mr. Chairman,
I rise today in support of the Dingell-
Norwood bill, in support of this bipar-
tisan managed care reform legislation,
a bill that puts patients ahead of poli-
tics and allows us an opportunity to
address American’s concerns regarding
health maintenance organizations.
This bill provides important patient
protections such as ensuring that med-
ical judgments are made by medical ex-
perts, not insurance bureaucrats, en-
suring that individuals have access to
emergency medical services, clinical
trials, prescription drugs.

In addition, this bill ensures that in-
dividuals have a right to see a spe-
cialist, access to out-of-the-network
providers, and holds HMO plans ac-
countable when their decisions to with-
hold or limit care injures the patient.

We have an opportunity today to lis-
ten to the over 80 percent of the indi-
viduals in health plans who have cried
out for reform of HMOs. We have an op-
portunity today to make sure that
women do not have to see a gatekeeper
before seeing their OB/GYN specialist.
We have an opportunity to improve the
quality of health care individuals re-
ceive.

In my congressional district we have
22 hospitals, three VA medical facili-
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ties, countless community health cen-
ters, half a dozen HMOs all providing
quality health services throughout Illi-
nois. This bill will facilitate opportuni-
ties for doctors and patients to form a
strong relationship and make impor-
tant decisions regarding their health
treatment.

Let us take a historic step forward.
Let us vote in favor of Dingell-Nor-
wood. A vote for Dingell-Norwood is a
vote for real reform of managed care.

Mr. CLAY. Mr. Chairman, | yield 3
minutes to the gentleman from New
York (Mr. NADLER).

Mr. NADLER. Mr. Chairman, I rise in
support of the Norwood-Dingell bill and
in opposition to the three substitutes
that will be offered. This legislation
will restore medical decisions to where
they belong, to patients and their doc-
tors.

Mr. Chairman, quality health care
should be the right of every American,
but this principle seems to have been
lost in recent years as more and more
people have been forced into a managed
care system in which HMOs are in-
volved in a zero-sum gain. Every dollar
not spent on health care is another dol-
lar of profit for the HMO. Every incen-
tive in the system is not to allow the
specialist referral, not to allow the di-
agnostic tests, not to allow the treat-
ment. The HMO has every incentive to
overrule the doctor’s judgment or to
exert financial pressure on the exercise
of that judgment, and they do so every
day.

Mr. Chairman, this destroys the con-
fidence a patient should be able to have
in his or her doctor’s judgment and
often causes unfavorable medical out-
comes, avoidable deaths and suffering.
The American people are crying out for
reform, and this bill provides it.

One of the most important provisions
of this bill will prohibit an HMO from
providing a financial incentive to doc-
tors to limit treatment for their pa-
tients. It is wrong to put doctors into a
conflict of interest situation between
their medical judgment on the one
hand and their pocketbooks on the
other.

I introduced a bill to prohibit this
practice in 1993, and | am pleased that
it has been incorporated into this bill.

We have seen a lot of negative pub-
licity surrounding this bill. The insur-
ance industry has waged a campaign of
misinformation. They claim this bill
would open up a flood of lawsuits
against employers, but anyone who
takes the time to actually read the leg-
islation will find that it is a balanced
bill that protects the interests of em-
ployers, doctors, and patients.

The greatest distortion concerns the
liability provision. This provision says
that whoever is directly responsible for
making a decision that harms a patient
must be held accountable for his or her
action. If an HMO practices medicine,
if it does so negligently, and withholds
necessary medical care and the patient
is hurt by this, the HMO should be lia-
ble to a malpractice lawsuit.
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This is a matter of simple justice. It
is also the only effective way to deter
withholding necessary medical care in
order to save money.

Every other person or corporation in
this country is held responsible for the
consequences of their actions, respon-
sible at law if necessary. Why should
HMOs be the only entities in this coun-
try not held responsible for the con-
sequences of their actions at law?

Contrary to what the insurance com-
panies would have us believe, this bill
would not open employers to liability
if their involvement was simply to con-
tract with a negligent HMO, nor would
an employer who advocates on behalf
of his or her employees be held respon-
sible. This bill would eliminate the
common HMO gag rules so that infor-
mation can flow freely between doctors
and their patients.

It would ensure full access to clinical
trials, greater choice of doctors and
plans, continuity of care, access to
services for women and access to emer-
gency care and specialists, and it would
hold insurance companies accountable
for their decisions. It would go a long
way toward ensuring that people have
access to the treatment they need. We
must not settle for less.

Mr. GOODLING. Mr. Chairman |
yield 4 minutes to the gentleman from
Arizona (Mr. SHADEGG).

(Mr. SHADEGG asked and was given
permission to revise and extend his re-
marks.)

Mr. SHADEGG. Mr. Chairman, |
thank the gentleman for yielding this
time to me, and | want to begin by
pointing out the bill. Would the gen-
tleman bring me a copy of the bill? |
want to point out that in this debate
there is a lot of misinformation. One
piece of misinformation that is going
around is that this legislation does not
protect existing lawsuits authorized by
State law.

Here is a copy of the Norwood, excuse
me, of the Coburn-Shadegg substitute.
If we turn to Page 91, any Member can
read the language; and it plainly says
for Texas, for Georgia, for Louisiana,
every State action has been preserved;
and it says that not only are State ac-
tions already created at State law by
State legislative conduct, preserved,
but those authorized by future legisla-
tion are preserved as well.

Now let us turn to some of the debate
that | think goes to the issue of Nor-
wood-Dingell.

I respect my friend, the gentleman
from Georgia (Mr. NorwooD). | know
his intentions are good in this debate.
I believe that he has done a great serv-
ice by forcing this debate to occur here
tonight.

But the reality is there are two ex-
treme positions in this debate which is
going forward on the floor tonight and
will continue tomorrow. Those two ex-
treme positions are represented by the
HMOs on the one side who say we must
continue to have absolute immunity.
On that issue | could not agree more
with my friend, the gentleman from

CONGRESSIONAL RECORD —HOUSE

Georgia (Mr. NOrRwooOD), or my friend,
the gentleman from Ilowa (Mr.
GANSKE).

A good friend of mine in Arizona said
the other day why would we want peo-
ple who have to get a license to prac-
tice medicine to be held liable, but peo-
ple who do not have to get a license to
practice medicine, not to be held lia-
ble? So on that issue, on the concept of
liability | agree that we must change
the system. But if immunity is one ex-
treme, we cannot ever be held liable
when we Kill Mrs. Corcoran’s baby.

Mr. Chairman, | have to point out
that absolute liability is the other ex-
treme; and my friends on the opposite
side, from the Democrat side, my
friend, the gentleman from Georgia
(Mr. NorwooD), when he joined with
them embraced the other extreme in
this debate, and that is absolute liabil-
ity, and let us talk about one example
of that.

In their enthusiasm to deal with this,
they swept into their legislation fee-
for-service plans. | will tell my col-
leagues fee-for-service plans regulated
at the State level should not be
brought into your legislation, but they
are. They are already regulated at the
State level. The State insurance com-
missioners cannot handle them, and
they can already be sued. But my col-
leagues sweep them into their regu-
latory net. That is going too far.

Let us talk about lawsuits that can
be brought without exhausting the ad-
ministrative review. My colleagues’
bill says the minute somebody becomes
dissatisfied with the plan, they can file
a lawsuit. It is like simply having to
allege that a marriage is irreconcilably
broken. All one has to do is decide they
want out, decide they want to go to
court and they are in court. Well, that
is no system. We ought to force pa-
tients to at least ask the plan to do the
right thing. But my colleagues allow
them to sue without any exhaustion of
administrative remedies. They just
open the door at any time.

Let us go beyond that. Lawsuits over
anything.

Our bill says the Coburn-Shadegg
substitute says we allow suits over cov-
ered benefits. If they cover this benefit,
then they got to provide the benefit,
and if they do not provide the benefit,
we will allow an appeal; and we will
probably allow a lawsuit. But my col-
leagues allow a lawsuit over anything,
not just covered benefits; and what
that means is that a panel of doctors or
a court can come in after the fact and
say, you may not have thought you
covered this, but we are going to man-
date that you should have covered it.

Now think about that from the insur-
ance policies position. They thought
they insured this podium, but they
have just discovered they insured the
table as well, and nobody told them.
That is not fair. It is the other extreme
of the end of the pendulum.

And what about lawsuits without
limits? Nobody, nobody in this system
does not understand that if we, and |
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implore, | implore colleagues to look
at the costs that they can drive. If we
allow too many lawsuits, we will
produce a million more uninsured
Americans.

I urge my colleagues to support the
Coburn-Shadegg amendment.

Mr. CLAY. Mr. Chairman, | yield 4
minutes to the gentleman from lowa
(Mr. GANSKE) to respond to the gen-
tleman who just spoke.

Mr. GANSKE. Mr. Chairman, let me
respond to a couple comments that
have been made. | appreciate the com-
ments of my good friend from Ken-
tucky (Mr. FLETCHER). | just wish that
he would listen to some of the argu-
ments by the American Academy of
Family Physicians that endorses the
Norwood-Dingell bill. 1 would also
point out to him a study. He is con-
cerned about costs, costs of litigation?
Well, here is a study by Coopers and
Lybrand. This study was conducted for
the Kaiser Family Foundation. They
looked at group health plans where one
can sue their HMO. Okay. They re-
searched the litigation experience of
Los Angeles School District, California
Public Retirement System and the Col-
orado Employee Benefit System, and
what did they show? That the inci-
dence of lawsuits was very low, from
0.3 to 1.4 cases per hundred thousand
enrollees per year and that the cost of
that was 3 to 13 cents.

Now let me talk about some of the
comments that my good friend from
Arizona made. | hardly have time. | am
glad that now on the fifth or sixth
draft of the Coburn-Shadegg bill we are
finally going to have an exemption for
California and Texas. It has been hard
to pin this bill down; it has been
changed so many times.

I would also point out, yes, the
Coburn-Shadegg bill requires that a pa-
tient has to exhaust all available ad-
ministrative remedies before going to
court. That does not make any sense in
situations where the patient has al-
ready been seriously injured, or even
worse, has died.

My colleague is correct. The Nor-
wood-Dingell bill allows patients who
have already suffered harm to go to
court. How can you justify a provision
in yours that says that, Gee, you have
to exhaust all of your appeals. They
can be dead before that, or they are al-
ready injured.

Mr. NORWOOD. Mr. Chairman, will
the gentleman yield?

Mr. GANSKE. | yield to my friend
from Georgia.

Mr. NORWOOD. Mr. Chairman, |
would like to ask my friend a question.
If that provision were to hold, then
would the insurance companies not
just simply delay getting them through
all these appeals until the patient dies?
Then they do not have to pay any bene-
fits.

Mr. GANSKE. Absolutely, and | also
point out that the punitive damages re-
lief provision in our bill is applicable
to all insurance.
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Mr. Chairman, let us look at the
issue of how the Norwood-Dingell bill
applies it to everyone. Yes, it applies
to fee-for-service plans. Do Members
know why? Because that is a benefit to
the independent insurance policies.

We have a provision in our bill that
the Democrats were kind enough to go
along with, a very Republican provi-
sion, that says, if a health plan follows
the advice of that independent panel,
they cannot be held liable for any puni-
tive liability. Think of that. That is
tort reform. That applies not just to
group health plans, that applies to all
health plans.

That means that the Blue Cross-Blue
Shield plan in Pennsylvania now will
get a total punitive damages liability
if they have a dispute and then they
follow that independent panel’s deci-
sion. They do not have that now. That
is a very good provision in our bill.

Mr. NORWOOD. If the gentleman will
continue to yield, Mr. Chairman, one of
the reasons we wanted to make sure
that we had good tort reform that
would particularly protect the fee-for-
service plans is that under State law,
which we are pretty fond of, there are
only 22 States that cap punitive dam-
ages, so we wanted to get them all. We
have them all under there. But under
State law, there are 24 States that
limit non-economic damages.

There is not any Federal tort reform.
We have tort reform at the State level.
That is where we always have dealt
historically with problems in the
health care field with medicine, mal-
practice, and tort, is at the State level.
We like it there, because it has these
wonderful, absolute limits in there.

Mr. GANSKE. | would remind my
good friend, the gentleman from Geor-
gia, is it not Republicans who stand in
this aisle who say the States are the
laboratory of democracy? Is it not my
good friends, the Republicans, who say,
hey, we want to get power back to the
States? Do Members want to support a
bill that eats up States? | do not think
so.

Mr. CLAY. Mr. Chairman, | yield 2
minutes to the gentlewoman from Cali-
fornia (Ms. LEE).

Ms. LEE. Mr. Chairman, I want to
thank my colleague for yielding time
to me, and for his commitment to
health care for all Americans.

Mr. Chairman, | rise in strong sup-
port of H.R. 2723, which will provide
protection for patients in managed
care plans.

Patients should not have to face ob-
struction when they seek basic health
care, and they should have the right to
sue HMOs when careless or question-
able decisions are made. Patients
should not have to agonize with obtain-
ing proper medical care while they
struggle with their health problems.
During these periods of life, times
should be less stressful, rather than
more burdensome.

This bipartisan bill allows patients
to appeal their grievances when they
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are denied basic health care. It is
wrong that millions of Americans and
their families are still denied these
simple rights, and continue to be de-
nied for so long now. It is about time
that medical decisions be made by the
patient and his or her physician, rather
than account executives or insurance
bureaucrats.

In my home State of California, our
Governor, Governor Davis, just signed
legislation to enact historic health
care reform within the State. These
laws offer similar proposals to H.R.
2723 in allowing dissatisfied patients
the right to appeal and seek redress
from HMOs.

California patients now have many
more protections than the rest of the
country. Patients across the Nation,
however, should also have these protec-
tions. We must not limit access to
health insurance, but we should put
the health of all Americans before the
interests of special interests. Let us
vote for H.R. 2723, and put people first
when it comes to life or death deci-
sions.

Mr. CLAY. Mr. Chairman, | have no
further requests for time, and | yield
back the balance of my time.

Mr. GOODLING. Mr. Chairman, |
yield myself the balance of my time.

The CHAIRMAN. The gentleman
from Pennsylvania (Mr. GOODLING) is
recognized for 3 minutes.

Mr. GOODLING. First of all, Mr.
Chairman, | want to make sure that if
the Norwood-Dingell bill is a tort re-
form bill, | sure hope the leadership
does not ask them to write some major
tort reform bill. We are in trouble if
that happens.

Let me close by first of all indicating
what the Washington Post said re-
cently. | quote: “Those who favor regu-
lating the industry do so in the name
of preserving access to care for those it
insures. But to regulate in such a way
as to weaken cost containment and
price more people out of the market
would likewise have the effect of reduc-
ing access, just for different folks.””

They continue, ‘““The need is for
greater balance than an increasingly
partisan debate such as this may allow.
You should legitimatize managed care
by keeping it within acceptable bounds
without crippling it.”

They close by saying, ““Our first in-
stinct would be to try an appeals sys-
tem first, and broaden access to the
courts only if the appeals process
turned out, after a number of years,
not to work.” So | repeat the call |
made to my committee so many times,
and now make it to the entire Con-
gress.

When the final bell rings, after the
conference is concluded with the Sen-
ate, if we have not insured the 44 mil-
lion who are uninsured, we have done a
great disservice not only to those 44
million, but to all Americans who are
now picking up the burden in the cost-
sharing process that goes on. If we
have not, at the end of this day or the
end of that conference, made sure that
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we did not uninsure, no matter how un-
intentional it may have been, uninsure
those who are presently insured, then,
again, we have done a great disservice.
If one person becomes uninsured be-
cause of any action that we take here
in the House or in conference, again,
we have done a great disservice to the
American people.

It is my hope that by the end of the
time when the conference is over, that,
as a matter of fact, we have tackled
the number one health care issue in
this country, and that is, insuring the
uninsured. All should have that oppor-
tunity to be insured, and at the same
time, making very sure that we do not
uninsure by destroying a system that
has worked so well that provides
health care insurance for 125-plus mil-
lion people in this country.

Thanks to the Employee Retirement
Income Security Act, that has worked.
So my hope would be that we build the
whole program on the Boehner-Good-
ling program, so that we do not make
a mistake and destroy what it is we are
trying to do; build incrementally,
starting with Boehner-Goodling.

The CHAIRMAN. All time has ex-
pired for the Committee on Education
and the Workforce.

Pursuant to the rule, the gentleman
from California (Mr. THOMAS) and the
gentleman from Maryland (Mr. CARDIN)
each will control 30 minutes.

The Chair recognizes the gentleman
from California (Mr. THOMAS).

Mr. THOMAS. Mr. Chairman, | would
ask the gentleman from Maryland to
proceed.

Mr. CARDIN. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | have been listening
to my colleagues debate this issue for
the last 2 hours. I marvel more about
the fine work that the gentleman from
Georgia (Mr. NOrRwoOD), the gentleman
from Michigan (Mr. DINGELL), the gen-
tleman from lowa (Mr. GANSKE), and
the gentleman from Arkansas (Mr.
BERRY) have done. They have given us
a bipartisan bill, a consensus bill, that
will move forward on the Patients’ Bill
of Rights. It is a good bill. It will make
a lot of progress in areas that we need
to do.

The first question is, why do we need
to pass Federal legislation in this area?
There is a very simple explanation. It
is called Employee Retirement Income
Security Act. We at the Federal level
have prevented our States from effec-
tively providing protection to many
people in our own State. We have pre-
empted the States, and yet we provide
no protection at the Federal level for
many of our people who are insured
under Employee Retirement Income
Security Act plans. Therefore, we need
to enact Federal legislation.

The concerns out there are great. We
know that in too many cases, medical
decisions are being made by insurance
company bureaucrats, not health care
professionals. We know that HMOs are
putting roadblocks in the way of our
constituents needing necessary med-
ical services by requiring them to go
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across town to see a primary care doc-
tor before they can see a specialist,
over and over and over again.

The Norwood-Dingell bill is a reason-
able bill that establishes national
standards to protect our constituents.
Let me just mention a few of the provi-
sions | am particularly pleased with,
that | have worked on for many years
with many of my colleagues in this
body.

There is access to emergency care.
We have been working on this bill for
many years. | thank my friend, the
gentleman from California, for the
work that he did in expanding these
protections to our Federal health care
plans, including Medicare and Med-
icaid.

Many States have already enacted
access to emergency care, as my own
State of Maryland has. But the Mary-
land law does not apply to over half the
people in Maryland because of the pre-
emption under Employee Retirement
Income Security Act.

Access to emergency care will say
that if your symptoms dictate that you
need emergency care, the HMO must
pay for that emergency care. That is
reasonable. Too many times a day
HMOs are denying payments of emer-
gency needs because the final diagnosis
was not life-threatening. Sometimes
we think that they want you to die be-
fore they are willing to acknowledge
that there is an emergency.

Then there is the independent appeal
that | have been working on with many
of my colleagues for many years to
guarantee that if you disagree with
your HMO, you have the ability to
have a review of that decision by indi-
viduals that do not have a financial
stake in the outcome of that review.
That is only fair. We have that, again,
in many of our States, we have that in
our Federal health care plans, but it is
not there for Employee Retirement In-
come Security Act plans, because we
have preempted the States’ ability to
act.

The use of clinical trials. In many
cases it is the best health care avail-
able for our constituents. The gentle-
woman from Connecticut who was on
the floor has been very instrumental in
moving forward with the clinical trials
issues. This bill will provide basic pro-
tection to our constituents to be able
to participate in clinical trials.

There are many, many other provi-
sions in the bill that go to eliminating
the gag provisions, the availability of
specialists. Let me deal with some of
the issues that the opponents have
raised, because |1 do think they are
without merit, and the gentleman from
lowa (Mr. GANSKE) and the gentleman
from Georgia (Mr. NOrRwoOD) have both
done an excellent job in explaining
that.

As far as compliance, the Employee
Retirement Income Security Act
shields the HMOs from liability. We
cannot bring cases against them today
for the consequences of their negligent
acts. We all agree that that is wrong,
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so the Norwood-Dingell bill says, okay,
let us do it this way.

First, we are not going to hold em-
ployers liable unless they are directly
involved in the management of the
plan. Secondly, in regard to the insur-
ance company, if they follow their ap-
peals process, we protect them from
punitive damages. That seems like a
reasonable compromise on compliance.

Let me deal with the issue of cost.
We have heard over and over again,
this is going to increase costs. Mr.
Chairman, we have these reforms in
place, including the compliance provi-
sions, in many States in the Nation.
We have not seen any dramatic esca-
lation of costs. Many of these reforms
are already in our Federal health care
plans, and we have not seen an esca-
lation of costs. | think good health
care will reduce costs, not increase
costs.

Mr. Chairman, we have heard it is
going to be tough for a multi-State
company to comply with laws in dif-
ferent States. Mr. Chairman, histori-
cally insurance has been subject to
State regulation. That is what we
thought was best. A multi-State com-
pany has to comply with the different
State laws on workers’ comp and un-
employment compensation. This is not
a burden for them to understand how
the local court systems work. After all,
they are located in these States.

It is for all these reasons and many
more that over 300 groups, including
health care professionals, consumer
groups, the League of Women Voters,
urge us to pass the Norwood-Dingell
bill, and | urge my colleagues to do
that.

Mr. Chairman, | reserve the balance
of my time.

Mr. THOMAS. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | am sure that by now
people trying to follow this debate are
thoroughly confused. When we look at
the plans, there are significant por-
tions of the various bills that are iden-
tical. The reason for that is that in
1997, when we worked together to
produce the most significant change in
the Medicare system since the begin-
ning of Medicare, the gentleman from
Maryland (Mr. CARDIN) and others
joined together with me to produce a
bill which we thought was responsible
in the area of emergency rooms, gag
rules, and most of what is in, in a spec-
ified fashion, all through the bills.

O 2000

Obviously that is not what is at issue
tonight and tomorrow. It is the ques-
tion of who can sue whom, when and
how.

If my colleagues look at that and ex-
amine the various bills in that regard,
what we hear over and over again in an
attempt to defend Norwood-Dingell and
its reasonableness or appropriateness
dealing with employers is ‘‘unless,”
“if,”” “‘and,” “‘but.” What we have is
hedging. Because, frankly, at the end
of the day, employers, through no fault
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of their own, can be liable under Nor-
wood-Dingell.

When employers are faced with po-
tential liability on something which is
an option to begin with, which has con-
tinued to increase in cost to the em-
ployer, there will be some employers
who say | have had enough.

In contrast to that, if my colleagues
will look at the Goss-Coburn-Shadegg-
Greenwood-Thomas substitute, we can
say this: employers cannot be held lia-
ble if they provide health care cov-
erage, in selecting a plan, in selecting
a third-party administrator, in deter-
mining coverage or increasing or re-
ducing coverage, intervening on behalf
of an employee, or declining to inter-
vene on behalf of an employee.

When we look at what is available in
terms of remedies, one of the things
that concerns people is the open-
endedness of the ability to sue. When
we compare, for example, the Norwood-
Dingell bill, it basically says that
someone has a right to sue for some-
thing that is denied to them under a
health plan. One also has the right to
sue for something that is not under the
health plan.

Now, how in the world, when it is en-
tirely possible that a benefit request
that is requested for external review
does not have to be under contract, and
a court can grant a benefit that is not
under contract, that creates an open-
ended opportunity.

In contrast, the position that the
gentleman  from Oklahoma  (Mr.
COBURN) and the gentleman from Ari-
zona (Mr. SHADEGG) have been willing
to modify with the gentleman from
Florida (Mr. Goss), the gentleman
from Pennsylvania (Mr. GREENWOOD),
and myself says that what is adju-
dicated is in the contract. More impor-
tantly, if the plan follows the contract,
internal review, and external review,
the plan is not liable.

That cannot be said about the Nor-
wood-Dingell plan. If, in fact, there is
an ability to bring a charge, no matter
how remote, no matter how qualified,
it is not the number of cases that are
critical. It is the case that says it is
not under the plan, and one followed
all the rules, but one can still be sued.

No matter how qualified that posi-
tion is, it is absolutely true that, under
the Norwood-Dingell plan, no matter
how remote, that can occur.

When an employer looks at that po-
tential exposed liability, there will be,
and if one does it, that is too many, a
number of employers who will say that
exposure, no matter how limited, is too
much. That is one of the real key dif-
ferences that we should be discussing,
how much exposure, how much protec-
tion, how many safeguards are reason-
able and appropriate.

On that ground, | think my col-
leagues will find that Norwood-Dingell
is too open ended, too exposed, too
much relying on third parties able to
impose themselves and make decisions
that are different than were contained
between the two parties who originally



October 6, 1999

wrote the contract. That contract in
opposition to the coalition bill is, |
think, protected on a far, far higher
level.

The gentleman from Georgia (Mr.
NorRwooOD) has been standing in the
well; and if the gentleman from Mary-
land (Mr. CARDIN) wishes to yield him
time, | would be more than willing to
respond to him.

Mr. Chairman, | reserve the balance
of my time.

Mr. CARDIN. Mr. Chairman, | yield
30 seconds to the gentleman from Geor-
gia (Mr. NORwWOOD).

Mr. NORWOOD. Mr. Chairman, | just
simply want to read from our bill
about the exercise of discretionary au-
thority. We say very clearly, unlike
the gentleman from California (Mr.
THOMAS) just described it, we say very
clearly in this bill that an employer
under any circumstances cannot be
held liable for what they want to put in
a plan or for what they do not want to
put in a plan. That is totally their
business, none of mine. They cannot be
liable regardless of what happens to
anybody. The only way they can be lia-
ble is if they deny a benefit, a treat-
ment that is in the plan, and that re-
sults in the death of a patient.

Mr. CARDIN. Mr. Chairman, | yield
myself 30 seconds to clarify what the
gentleman from Georgia (Mr. NOR-
WOOD) was saying.

Not only does the bill specifically
provide that there is no cause of action
if they do not provide a particular ben-
efit, but what the Norwood-Dingell bill
does is say that, if we have a plan of 50
employees in the State of Maryland,
that is currently subject to State law,
and one that is creative enough to
come under ERISA, then we are going
to treat both of the plans the same as
far as their responsibility is concerned.
I think that is a matter of basic fair-
ness.

Mr. Chairman, | yield 3% minutes to
the gentleman from Maryland (Mr.
WYNN).

Mr. WYNN. Mr. Chairman, | thank
the gentleman from Maryland for
yielding me this time.

Mr. Chairman, I rise in support of the
Dingell-Norwood bill. It is the truly bi-
partisan approach that we need to ad-
dress the issue of HMO reform.

Now, there are several alternatives,
and | believe they are well intentioned.
I believe, however, Norwood-Dingell is
the better bill for several reasons.
First, it is bipartisan. It is the only bi-
partisan alternative which reflects the
thinking of both Democrats and Repub-
licans who are serious about reforming
our HMO system.

Second, | want to go to the crux of
this debate, which has to do with the
right to sue. Again, | believe Dingell-
Norwood is a superior piece of legisla-
tion. Now, if we listen to the opponents
of Dingell-Norwood, we would believe
that citizens who need health care real-
ly want to buy a lawsuit. That is not
what people pay their premiums for.
They pay their premiums to get qual-
ity health care.
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The issue of liability, the issue of
suits only arises when benefits are de-
nied, care is improper. Under those cir-
cumstances, the citizen, the taxpayer,
the consumer, the patient gets the best
protection under the Dingell-Norwood
bill.

Now, some people, opponents of this
bill, would have my colleagues believe
that this is really just a boon for trial
lawyers, and, for some reason, we on
the Democrat side in particular, as pro-
ponents of the bill, just want to pro-
vide welfare for trial lawyers. Nothing
could be further from the truth.

Understand this: the value of the
right to sue is not in the lawsuit. It is
in the deterrence. Because when HMOs
understand that they can be sued, they
have a strong deterrent to provide best
quality, the best quality of health care.
That is the ultimate point. The number
of suits in relation to the number of
patients is ultimately going to be very
small.

But the question is, are we motivated
by profit or greed, or are we motivated
by the fact that, if we do not provide
good care, one’s patient could possibly
sue one.

Now, my colleagues will also hear,
well, this will result in a proliferation
of lawsuits, and this will overburden
the system and increase costs. Not so.

We have an empirical example in
Texas which has implemented a pro-
gram similar to Norwood-Dingell. They
have not seen a significant increase in
the number of lawsuits. Quite the con-
trary. Because, keep in mind, lawsuits
are time consuming, cumbersome; and,
remember, people do not pay premiums
for lawsuits. They pay premiums to get
quality care.

Now, Dingell-Norwood says one can-
not just rush right into court at any
rate. First one has to exhaust an ad-
ministrative process that allows for
both internal review within the HMO
and independent third-party review by
an impartial arbitrator who can look
at the situation. In most instances,
that will resolve the case one way or
the other. At least based on the Texas
experience, that is the case.

On the other hand, if one still be-
lieves one is aggrieved and the issue is
not resolved, one has the opportunity
to go into court to get redress for one’s
grievances.

The bottom line is simply this, we
have maximum deterrence to encour-
age best practices when we have the
optimal right to sue. We do not have an
experience that tells us that we are ac-
tually going to get an explosion of law-
suits. We have, in fact, a system that
has very few lawsuits and protection
for consumers. Is that not really what
we are trying to accomplish?

I believe Dingell-Norwood best ac-
complishes this goal and best protects
the consumer-patient in the purchase
of health care services. | urge adoption
of Dingell-Norwood bill.

Mr. THOMAS. Mr. Chairman, | yield
myself 2 minutes.

Mr. Chairman, notwithstanding that
statement, there is a phrase ‘‘discre-
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tionary authority.” My colleagues can
qualify it. They can argue that is what
it means. It is not defined.

I guess the most Iironic aspect,
though, of this discussion is the con-
stant argument that doctors are no
longer making decisions, that we have
got to put doctors back in the decision-
making key positions.

I hope somebody finds that ironic
that, in the Norwood-Dingell bill, the
question of whether or not someone
has been physically harmed is not de-
termined by a medical doctor. It is de-
termined by a jury.

Under the coalition plan, both on the
internal review by medical doctors and
the external review by medical doctors,
that decision is made. In Norwood-Din-
gell, there is a hole one can drive a
medical malpractice case through be-
cause one alleges harm and one goes to
court. A jury determines something
that they have been constantly plead-
ing ought to be in the hands of a doc-
tor.

By the way, was not it desirable for
doctors to have medical malpractice?
Where is it in the bill? lIronically
enough, the argument that they are
doing this for doctors does not contain
the thing that the doctors have always
said they wanted so they would not
have to practice defensive medicine, so
they would not have to overutilize to
protect themselves. Something as sim-
ple as medical malpractice, which is
present in a number of States, is not
available in this bill.

Mr. Chairman, it is my pleasure to
yield 7% minutes to the gentlewoman
from Connecticut (Mrs. JOHNSON), a
member of the Subcommittee on
Health of the Committee on Ways and
Means, someone who has worked long
and hard on these issues, has examined
them, not only from someone who
deals with this issue in the Congress of
the United States, but who is very fa-
miliar with it from her close relation-
ship in the medical community.

Mrs. JOHNSON of Connecticut. Mr.
Chairman, | am very pleased that we
are having this debate on the floor of
the House tonight. | believe that, due
to the real intense focus of a group of
Members on this issue over the last few
months, we have before us three very
thoughtful bills.

I do not want the citizens of this
country who are watching this debate
to miss a very important fact, and that
is that any one of these bills would
force accountability for health care de-
cisions made by HMOs and able pa-
tients to get the care they need.

It is essential that we act during this
Congress to pass meaningful patient
protections because patients need it,
doctors need it, and HMOs need it. For
the first time, a national independent
external review process will help us
identify those plans that routinely
deny necessary care.

If we hold them publicly accountable,
I guarantee they will change their
ways or dramatically lose their patient
enrollment. We will also identify those
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plans that are providing timely access
to quality care and give them the pub-
lic attention and support they deserve.

Most importantly, a strong external
appeals process will reestablish the
role of physicians in the health care de-
livery system as plans must use physi-
cians to review claims internally, and
the external review can be made only
by physicians with appropriate spe-
cialty of training.

So there are many bills before us to-
night, but they all have certain core
benefits in common. This internal-ex-
ternal appeals process for the first time
makes evident nationally controversial
decisions made by health plan.
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And that will provide us with the in-
formation we need and the power we
need to guarantee that patients get the
care they need in a timely fashion.

All the bills provide access to OB-
GYN care, access to specialists, access
to better pediatric care, access to
emergency services, continuity of care,
access to far better information about
benefits, access to clinical trial cov-
erage, and prohibits gag clauses and in-
centive plans that discourage the deliv-
ery of appropriate care. One can hardly
say this is a partisan debate when the
two parties have come together in
agreement on the majority of the
issues at hand, and when passage of
these positions would address major
concerns of the American people and
have a substantial impact on the way
Americans receive their health care
coverage.

Now, there is an additional issue that
is controversial and, unfortunately,
has turned partisan. Many of us have
come to the conclusion that assuring
all Americans the right to sue is an im-
portant component in increasing
health plan accountability. Unfortu-
nately, many of us are also keenly
aware that if we create this right to
sue in the wrong way that we will cre-
ate so many opportunities for litiga-
tion that the cost of insuring all those
possibilities will drive premiums up.

This is an important point, because
many Members have said there have
not been many suits. Of course there
have not been many suits. There is no
clear right to sue. But if we look back
at physician liability, we can see how
suits do drive up costs and how one has
to insure to the possibilities not just to
the existence. The possibilities of suit
contained in the Norwood-Dingell bill
will, without fail, increase the number
of the uninsured because it will drive
premium costs up.

Equally important, if employers per-
ceive themselves as liable, and this is
just as big a point, if employers per-
ceive themselves as liable by spon-
soring a plan or negotiating benefits,
they will drop plans, whether we say
they are technically protected or not.
So this bill is fraught with dangers,
and we must do this job right.

My goal is to place doctors and pa-
tients back in the driving seat of

CONGRESSIONAL RECORD —HOUSE

health care decisions. Many who have
spoken today have worked long and
hard to make that kind of reform of
the system possible and to assure that
patients get the care they need at the
earliest stage of their illness. In my

opinion, the Dingell-Norwood bill
would create systemic incentives to
choose lawsuits over timely, inde-

pendent, external reviews, driving up
costs, forcing small employers to drop
plans to protect themselves against the
possibility of suit, and increasing the
number of uninsured Americans.

Without nationwide public review of
care decisions, as the external and in-
ternal appeals process will provide us,
we, as a society, and health insurance,
as a product, cannot develop a health
care system capable of providing ap-
propriate, timely, and affordable
health care. That is why adding the
right to sue must be done exactly right
and must not be done in a way that
creates an explosion of litigation with
all the attendant consequences.

I am a cosponsor of the Coburn-Shad-
egg coalition substitute, because | be-
lieve lawsuits are a necessary remedy
for patients who have been wronged by
their managed care plan’s decisions,
but | oppose opening up opportunities
for lawsuits where none should exist.
Let me give my colleagues an example
of what I believe to be the systemic in-
centives to lawsuits contained in the
Dingell-Norwood bill.

In laying out the appeals process, in-
ternal and external, that bill says the
decision must be made within 14 days
or as soon as possible, given the med-
ical exigencies of the case. Now, first of
all, imagine the Department of Labor
writing regulations to define what the
medical exigencies are; and imagine
the medical community trying to fig-
ure out how to comply with those regu-
lations. That is a problem. But the big-
ger problem is that this passage now
creates a case-by-case deadline for the
reviewers to meet that can be reevalu-
ated retroactively.

So it is not a 1l4-day decision. It is a
14-day decision unless it can be done
earlier. And that can be a point that
can be litigated when we start from the
back end of the line and go back and
say this process could have made this
decision earlier and, therefore, harm
has been done and liability is estab-
lished.

It is that kind of phrase in the Din-
gell-Norwood bill that gives that legis-
lation, and there are many others |
could quote, that create within that
legislation a systemic incentive for
litigation.

Mr. Chairman, let me close by saying
that my goal is to put doctors and pa-
tients back in the driving seat of
health care decisions. Lawyers driving
these decisions is no more desirable in
America than insurance companies
driving these decisions. The right an-
swer is the 85 percent of these bills
that provide greater access to special-
ists and timely access to appropriate
medical care.
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On the issue of the right to sue, we
must guarantee it protects patients
who are harmed by the egregious prac-
tices of health plans, and we must pro-
vide a clear simple process that avoids
the ambiguities that delight trial law-
yers, explodes litigations, drives up
costs, and drives small employers out
of the business of providing health
care. The Coburn-Shadegg substitute is
the right answer.

Mr. CARDIN. Mr. Chairman, | yield
1% minutes to the gentleman from
lowa (Mr. GANSKE).

Mr. GANSKE. | wonder if the gentle-
woman from Connecticut would return
to the mike.

The gentlewoman from Connecticut
(Mrs. JOHNSON) is to be commended, be-
cause she has really worked hard on a
lot of health care issues, but she and |
have had a discussion several times on
this medical exigencies part. And she
has a concern about that.

I think it is necessary to have that in
a bill in order that a health plan does
not slow walk to the definition. But let
me ask the gentlewoman, because |
know she feels differently. The gentle-
woman would not support a bill that
has medical exigency language in it; is
that correct?

Mrs. JOHNSON of Connecticut. Mr.
Chairman, will the gentleman yield?

Mr. GANSKE. | yield to the gentle-
woman from Connecticut.

Mrs. JOHNSON of Connecticut. That
is correct, | would not support that
bill, unless it has a very good appeals
process in place.

We were one of the first States to do
this, and now the gentleman wants to
impose on our appeals process that is
working. | do not mind shortening the
time. That is not hard for a State to
adjust to. But the gentleman wants to
impose this language that is very hard
to adjust to, and that really throws
what is a simple clear system into an
unpredictable, and uninsurable liabil-
ity, | believe, system.

Mr. GANSKE. Reclaiming my time,
Mr. Chairman, | want to be clear. The
gentlewoman will not support a bill
that has medical exigency language in
it?

Mrs. JOHNSON of Connecticut. If the
gentleman will continue to yield, 1 will
not support the Dingell-Norwood bill
because this is one of the passages
among many others that create a sys-
temic explosion of litigations.

Mr. GANSKE. Let me point out to
the gentlewoman that the bill she is
supporting has medical exigency lan-
guage that she says she does not like,
yet she criticizes our bill on, on page 7,
on page 11, on page 52, and on page 85.
And they all are in the same time
frame.

Mrs. JOHNSON of Connecticut. That
may be true but it is not in context, if
the gentleman will yield.

It is in the context of a totally dif-
ferent ability to sue with all the dif-
ferent definitions. The gentleman
talked earlier about the discretion lan-
guage.
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Mr. GANSKE. Here is the language
from the bill that the gentlewoman
supports. The decision on expedited re-
view must be made according to the
medical exigencies of the case. That is
in the gentlewoman’s bill.

Mrs. JOHNSON of Connecticut. Yes,
but in a context that functions very
differently than this language does.

Mr. CARDIN. Mr. Chairman, | yield 4
minutes to the gentleman from Wash-
ington (Mr. MCDERMOTT), a member of
the Committee on Ways and Means and
a distinguished member of the Sub-
committee on Health.

Mr. McDERMOTT. Mr. Chairman, 1
thank the gentleman for yielding me
this time.

I first want to say that last year, we
passed a bill out of this House that was
a terrible bill, absolutely terrible bill,
and it rightly died over in the Senate.
They never did a thing. But the persist-
ence of two Members of this House, the
gentleman from lowa (Mr. GANSKE) and
the gentleman from Georgia (Mr. NOR-
WOOD) needs to be acknowledged. They
knew what was wrong with that bill,
and they came back and persisted and
put a bill on the floor which makes
great sense to anybody involved in the
medical profession. That is why hun-
dreds of organizations, of physicians
and other health care providers are
deeply supportive of this bill. It is be-
cause it meets the needs of people who
deal on a day-to-day basis in this field.

There are two issues here that |
think are really central. We can get
into exigencies and all these fancy
words, but there are two things that
really this bill is about. One is about
the question of ERISA. If we allow that
Federal law to protect from this bill a
whole series of 100 million people in
this country, we will not have done a
good job.

The reason we need to preempt
ERISA is that we have to give every-
body, whether they are under a State
plan, in Maryland or Washington State
or Nevada or working for a major cor-
poration shielded by ERISA, they all
ought to have the same protection.
There should be no difference. And
that, in my view, is what the number
of all these other bills are about, is to
keep that ERISA protection some way
or other that they will be treated dif-
ferently.

Now, the second issue, and | think
this one is more personal. Having re-
cently been a patient and having had
open heart surgery, | have been in a
hospital and | had my chest opened and
they did all this stuff, and within 5
days the doctor came in and patted me
on the back and said, ““Jim, you can go
home.”” Now, the essence of why we are
here on this patient protection act is
that everybody, when they are vulner-
able, as | felt then, wants to know that
that decision was made by my doctor,
who knows me and cares about me. | do
not want some insurance company per-
son saying, ‘“Well, let me see. Open
heart surgery: 5 days. Home you go.” |
want it to be my doctor that looks at
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me and listens to my chest and makes
the decision.

Now, the gentleman from California
says, oh, this is no problem, doctors
making the decisions, blah, blah, blah.
Is that the reason we had to come in
here and pass a bill prohibiting drive-
by baby deliveries, as we did 2 years
ago? And the next year we came in and
we stuck an amendment into a mili-
tary appropriations bill or something
or other, an authorization, saying that
we were not going to have drive-by
mastectomies. A woman comes to the
hospital in the morning; and in the
afternoon, she goes home. Who decided
that? Did the doctor decide it? No. In-
surance companies were throwing peo-
ple out in the afternoon. And we said,
wait a minute, the doctor ought to
have something to say about that.

And this whole issue is about wheth-
er or not we give the assurance to all
the American public that when they
are in a vulnerable state after surgery,
after cancer treatment, after whatever,
that they have the assurance that it is
their provider that made the decision
about what happened to them. They do
not want to sue. | did not want to sue.
I simply wanted the assurance that my
doctor made the decision.

Mr. THOMAS. Mr. Chairman, | yield
2 minutes to the gentlewoman from II-
linois (Mrs. BIGGERT).

(Mrs. BIGGERT asked and was given
permission to revise and extend her re-
marks.)

Mrs. BIGGERT. Mr. Chairman, | rise
in opposition to H.R. 2723, the Bipar-
tisan Consensus Managed Care Im-
provement Act.

Mr. Chairman, | have heard much
talk in this chamber about what is
wrong in the area of private health in-
surance. Members from both sides of
the aisle have concentrated on what is
wrong with HMOs and ignored the
many good things that have happened
and are happening in private health
care.
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What | think we are forgetting is
that employers are voluntarily pro-
viding health insurance coverage for
their employees. What we are also for-
getting is that our employee-based sys-
tem of health care has been the best in
the world and most employees are
pleased with their care.

Mr. Chairman, | fear that what we
are doing today will jeopardize mil-
lions of employees who are satisfied
with both the cost and protection of-
fered by their plans. Employers
throughout my district tell me the risk
of liability will drive them out of the
health care business. They will simply
give their employees a check. Who
loses then? Employees.

Without the ability to negotiate the
lower rates secured by their employers,
employees will be forced to pay rates
double or triple for the same coverage.

Mr. Chairman, the challenge we face
today is encouraging more employers
to offer health insurance, not fewer. We
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need access and accountability, but re-
form should preserve our ability to
offer more cost-effective quality health
care, not less.

I am afraid the bill offered by the
gentleman from Georgia (Mr. NOR-
woobD) and the gentleman from Michi-
gan (Mr. DINGELL) will produce the lat-
ter.

I urge my colleagues to oppose H.R.
2723.

Mr. CARDIN. Mr. Chairman, | yield 2
minutes to the gentlewoman from New
York (Ms. VELAZQUEZ).

Ms. VELAZQUEZ. Mr. Chairman, we
are experiencing a health care crisis in
our country. Forty-three million
Americans are uninsured. Almost 11
million of the insured are children. One
in five uninsured adults went without
needed health care in the past year.
This is unacceptable.

Equally unacceptable are the more
than 50 percent of insured Americans
who are in HMOs and are denied cov-
erage in emergencies, access to special-
ists, and recourse if wrongfully denied
necessary medical treatment. This bill
does something about that.

What matters to Americans is their
ability to take care of their families in
an emergency. What matters to Ameri-
cans is that their children will not be
turned away from an emergency room
because the hospital is not on the fam-
ily’s HMO plan. What matters to Amer-
icans is that they will have access to
the best treatment by the best doctor
when they or their children are sick.

This bill will protect patients. No
longer will HMOs deny patients access
to specialists and emergency care. No
longer will HMOs gag doctors and re-
strict their freedom to disclose medical
treatment options to their patients.

Arguably, the most progressive ele-
ment of this bill will allow patients to
pursue punitive damages in State
courts when they have been wrongfully
denied necessary treatment by an
HMO.

It makes me sick to hear opponents
of this bill try to convince the Amer-
ican public that we will pay inflated
premiums because of this protection. |
have news for them. We do not buy it.
We know who will pay the price if we
do not demand more accountability in
health care. The American public.

I urge everyone here to vote in favor
of this bill. By doing so, we will take
the first step toward addressing the
health care needs of Americans.

Mr. CARDIN. Mr. Chairman, | yield 4
minutes to the gentlewoman from
Texas (Ms. EDDIE BERNICE JOHNSON).

Ms. EDDIE BERNICE JOHNSON of
Texas. Mr. Chairman, this really is a
historic day for this House. For the
first time, Members will have an oppor-
tunity to fundamentally change how
managed care operates in this Nation.

For far too long, insurance compa-
nies have based their treatment deci-
sions not on what is best for their pa-
tients but what is best for the compa-
nies’ stockholders. It is time to put
health care providers and patients back
into the business of patient care.
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We need the Norwood-Dingell bill to
ensure that patients have access to
emergency care and to specialists.
HMOs need to be prohibited from
gagging doctors and other providers so
that they are prevented from telling
their patients of all the treatment op-
tions available.

What are the insurance companies
afraid of? Are they afraid of their own
policies?

Patients also need the right to appeal
when they disagree with HMO sug-
gested treatment. The Norwood-Dingell
bill grants patients internal and exter-
nal appeals, a process to ensure that
the best possible treatments are made.
The bill permits patients or their fami-
lies who have been injured or die as a
result of the HMO’s denial of care to
sue in State courts.

What is wrong with that? If the in-
surance companies are confident of
their policies, what is wrong with that?
This is America.

The Norwood-Dingell bill, however,
does not invite frivolous lawsuits. It
imposes the number of limitations on
lawsuits. These restrictions include
those damages only allowable by State
law, no punitive damages provided the
HMO complied with an external re-
viewer’s decision and no plan would be
required to cover services not provided
in the contract.

My State of Texas has a patients’ bill
of rights. This legislation took effect 2
years ago. And while HMOs serve more
than 4 million patients in Texas, there
have been only five lawsuits resulting
from the legislation. That is hardly a
flood of lawsuits.

To quote Senator David Sibley, one
of my colleagues when | was in the
Texas Senate, the bill’s Republican
sponsor, ‘““The sky didn’t fall’”” with its
passage.

The number of lawsuits is low be-
cause our patients are fully using the
external review process, and that is a
component of the Norwood-Dingell bill.
More than 700 patients have used that
external review process in the past 2
years to appeal decisions made by
health plans.

Critics of the Norwood-Dingell bill
have said it will increase health care
costs. Since Texas’s bill of rights has
been in effect, premiums in our State
have been less than the national aver-
age, while health care costs rose 3.7
percent nationally in 1998. The Texas
health care cost increased only by 1.1
percent. And these are figures done by
the Texas Medical Association.

As a former registered, degreed
nurse, | strongly understand the rela-
tionship between a patient’s involve-
ment in his or her treatment and qual-
ity health care. We cannot have one
without the other.

The Norwood-Dingell bill will create
a treatment environment where pa-
tients and doctors can work together
with insurance companies to produce
the best patient care and the best pa-
tient outcomes.

I urge all Members to please support
this bill. Let us put health care where
the patients are.
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Mr. THOMAS. Mr. Chairman, | yield
myself 32 minutes.

Mr. Chairman, there was a colloquy
just a short time ago on the exigency
question. | had said sometime earlier
that it was possible to abort the sys-
tem under Norwood-Dingell and go to
jail if they claim that they have been
harmed. And it could be denial of medi-
cine for one day, denial of a procedure
for one day. That was the point that
the gentlewoman from Connecticut was
talking about, that although there are
numbers stated in the bill, there are
ways to short-circuit those numbers
and, notwithstanding the internal and
external appeal language, go to court.

What was read from the Goss-Coburn-
Shadegg provision claiming to be load-
ed with exigencies is under the section
that deals with the emergency 48-hour
provision. The 14-day time frame is the
ordinary one in which they are re-
quired to exhaust the internal and the
external. And then based upon the
medical exigency, they have a 48-hour
capability.

In other words, instead of writing all
of the medical conditions that would
trigger the 48 hours, they use the
phrase ‘“‘medical exigency.” The
English word was the same. The loca-
tion and the usage was entirely dif-
ferent. | will tell my colleagues, that
has been the basis for a number of chal-
lenges in this debate. Just because a
word is there does not mean anything.
As most people know, it is the context,
the location, and how that word is
used.

Let me also point out that although
the Clinton administration is pleading
for us to move this kind of legislation,
and we are talking about in the coali-
tion bill a fast and fixed 14 days in or-
dinary situations on the internal ap-
peal, 14 days on ordinary situations in
the external appeal, and in both situa-
tions, depending upon the medical ex-
igencies, 48 hours.

The Clinton administration, with a
stroke of a pen, could change the ap-
peals procedure in Medicare. Do my
colleagues know what the appeals pro-
cedure in Medicare is today? For Part
A on a fair hearing, it is 52 days. And
if they want to appeal that decision, on
average, it is 310 days.

Why are they not making the Kkinds
of changes in Medicare law that they
are arguing ought to be imposed on the
private sector?

Now, if my colleagues think that is
bad, in the Part B appeals provision,
currently it is 524 days. It seems to me
a fixed 14 days and in serious condi-
tions 48 hours with medical doctors re-
viewing the appeal, not the rush to
judgment, not the claim of harm, not
the ability to go to court and let a jury
decide whether or not they are harmed,
but it seems to me some folks ought to
go back and with a stroke of the pen
make the changes in Medicare that
they are claiming are so necessary to
be imposed on the private sector.

Mr. CARDIN. Mr. Chairman, | yield 1
minute to the gentleman from lowa
(Mr. GANSKE).
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Mr. GANSKE. Mr. Chairman, | appre-
ciate the gentleman yielding the time.

Mr. Chairman, | would point out to
the gentleman from California (Mr.
THOMAS) that on page 7, lines 25
through 35, are not “‘in the expedited
care,” they are ‘“‘in the ongoing care.”
And | point out that on page 47, the
lines that talk in the Thomas bill are
not “in the expedited area,” they are
“in the ongoing care’” concurrent re-
view sections.

So | am just glad that my colleague
has recognized that there are places in
the bill.

Mrs. JOHNSON of Connecticut. Mr.
Chairman, will the gentleman yield?

Mr. GANSKE. | yield to the gentle-
woman from Connecticut.

Mrs. JOHNSON of Connecticut. Mr.
Chairman, the concurrent care, that is
what the word ‘“‘concurrent’” means, it
is during that 48-hour period.

In the longer 14-day period, that lan-
guage does not appear. It is appropriate
when they have only 48 hours and they
look at whether the person can stay in
the hospital then it ought to be as
quick as possible, and it is the same ar-
gument the gentleman gave me about
why it is important.

Mr. GANSKE. Mr. Chairman, re-
claiming my time, | appreciate the
comments of the gentlewoman because
it conforms with what we have said in
these certain areas. We need to have
some flexibility in that.

Mr. CARDIN. Mr. Chairman, | yield 2
minutes to the gentlewoman from
Florida (Ms. BROWN).

Ms. BROWN of Florida. Mr. Chair-
man, today we have a chance to do the
right thing for millions of Americans
who are currently being served by the
HMO by holding health care plans ac-
countable when they deny patients the
care that they need.

| just suffered through a very painful
experience of the death of a very close
relative. It was a difficult experience
made even more difficult because of
the HMO restrictions we face.

For example, a family member is in
the hospital for a week and they have
to come out and be placed back in be-
cause even though the doctor said that
the person needs to stay in the hospital
or they have to go to a rehab, they can-
not go to the one close to their home;
they have to go to one miles away.

We know their health care plan
should make sense. It should not cause
headaches.

Mr. Chairman, this bill brings dig-
nity back to the health care for the 4
million people in my great State of
Florida who use HMOs. We did not pass
a health care plan in 1993. That did not
mean that the problem went away.

Shame on this Congress if we miss
this opportunity to provide genuine
protection from harm to the citizens
that are counting on our leadership. Do
the right thing and vote for the Din-
gell-Norwood bill.

Mr. THOMAS. Mr. Chairman, it is my
pleasure to yield 5%z minutes to the
gentleman from Florida (Mr. WELDON).
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Mr. WELDON of Florida. Mr. Chair-
man, | thank the gentleman for yield-
ing me the time.

Mr. Chairman, | rise to speak in sup-
port of the Goss-Coburn-Shadegg-
Thomas bill. And let me explain why,
should that not pass, | intend to vote
for the Norwood-Dingell bill. But first |
would like to make a few general com-
ments regarding how we got into the
problem that we are in today in the
United States with managed care.

A health care plan in the early 1960s,
a plan that we all grew up and became
used to where there was very little in-
terference in the doctor-patient rela-
tionship cost a family of four a few
hundred dollars a year. But along came
developments like MRI scanners, CT
scanners, third-generation cephalo-
sporins, new surgical procedures to
treat glaucoma diabetic retinopathy,
all good things that prolonged life, im-
proved the quality of life, reduced dis-
ability but significantly increased
costs.
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The pressure of the cost burden on
our health care system led many
health care economists to look at the
perversity in our health care system,
where the doctor was not responsible
for costs, nor the consumer; the pa-
tient was responsible for costs. Both
parties were really not regarding costs
at all.

Now, what should have been done was
exploring alternatives that actually in-
troduced a true marketplace in health
care, which is along the lines of some
of the reforms we are trying to estab-
lish, but instead what was established
was managed care, HMOs.

I would like to say, in defense of
those entities, while it is true that
there are problems in HMOs and people
are being injured and are dying, the
system that they replaced was a sys-
tem where people were injured and
were being killed, and the body of in-
formation on this is out there. It is
abundant.

Many economists looked at the issue
that there were perverse incentives
that caused providers to provide exces-
sive care in some areas such as Cesar-
ian sections, there is abundant data to
show that there were too many Cesar-
ian sections; and, yes, there were peo-
ple who had unnecessary complica-
tions; and some people, unfortunately
actually, died from it.

Now, | believe it is entirely in order
for us to try today to address the prob-
lems, the perverse problem in the HMO
field, where there is an incentive not to
provide care.

Now, | would like to point out to my
colleagues that | met with officials
from the AMA several months ago; and
at that time, they said to me that they
thought that a health care reform
package that had a good internal and
external review, without any litigation
language, would be sufficient; and that
is because their primary interest was
quality of care.
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I believe the people at AMA, that is
their real interest, in preserving the
quality of care. Unfortunately, some of
the leaders of the underlying Norwood-
Dingell-Ganske bill had come to the
conclusion at the same time that | was
having that discussion with the AMA
that our leadership on this side of the
aisle was so determined not to pass any
type of reform that they went over to
the other side of the aisle and agreed to
a proposal that introduces a tremen-
dous amount of new litigation.

If someone asked me what is the real
solution to the problem that is at
hand, it is to open up insurance compa-
nies and HMOs to litigation because
they are practicing medicine. Today,
when | make rounds at the hospital,
third party payers can come in and
say, ‘““No, Dr. Weldon. If you want to
send a patient home in 2 days, we do
not agree; they have to go home now.
No, they cannot go home on that anti-
biotic, they will go home on this anti-
biotic.”” That is practicing medicine,
and | believe they should be held ac-
countable for that, in all the facets
which they are practicing medicine.

There should be reasonable caps and
limits on punitive damages and on pain
and suffering claims. The other side of
the aisle refuses to agree to any of that
language, and the President of the
United States refuses to agree to any
of that language.

The bill we are primarily talking
about right now, the substitute with
the name of the gentleman from Cali-
fornia (Mr. THOMAS) on it, tries to in-
stitute some reasonable limits on liti-
gation, reasonable limits on litigation
that | feel most of the Republican sup-
porters of the Norwood-Dingell bill ac-
tually want to see in place; maybe not
this language.

My hope is that as we move from the
House to a conference committee, that
we will finally have a product that
places patients first and the doctor/pa-
tient relationship first and that does
not open up American courts to more
and more litigation.

Mr. CARDIN. Mr. Chairman, | yield 3
minutes to the gentleman from lowa
(Mr. GANSKE).

Mr. GANKSE. Mr. Chairman, | would
just like to thank my colleague, the
gentleman from Florida (Mr. WELDON),
for his support for the Norwood-Dingell
bill. He is a family physician. He has
been on the front lines. The American
Academy of Family Physicians has en-
dorsed the bipartisan bill.

Mr. THOMAS. Mr. Chairman, will the

gentleman yield?

Mr. GANKSE. | yield to the gen-
tleman from California.

Mr. THOMAS. 1| believe the gen-

tleman made a misstatement, and he
can take it on my time.

Mr. GANKSE. What my
misstatement?

Mr. THOMAS. The gentleman said he
was supporting the Goss-Coburn-Shad-
egg-Greenwood-Thomas bill and that
under the rule, if it passes, | want the
gentleman to characterize accurately
his statement.

was
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Mr. GANKSE. Mr. Chairman, re-
claiming my time, | was accurately
stating that the gentleman from Flor-
ida (Mr. WELDON) said that he would
support the Norwood-Dingell bill.

I hope we get to the Norwood-Dingell
bill, to be quite frank. | know the gen-
tleman from California (Mr. THOMAS)
will try to prevent that.

I would point out that the American
Academy of Family Physicians has en-
dorsed the Norwood-Dingell bill. They
are on the front line. My colleague
from Florida is on the front line. He
understands that we need HMO reform.

I do want to specifically, though,
thank the gentlewoman from Con-
necticut for her remarks because this
is about much more than just a debate
on liability. The liability provisions
that are in this bill are almost ver-
batim the ones that the gentleman
from Oklahoma (Mr. CoBURN) and the
gentleman from Georgia (Mr. NOR-
wooD) and | wrote at the behest of the
Republican chairman of the Committee
on Commerce. Quite frankly, we
thought it was a very good faith effort
and compromise on the part of the
Democrats to agree to a punitive dam-
ages liability provision that we have in
that bill that would protect employers
from any punitive damages liability if
they followed the recommendation of
that independent panel. | thought that
represented a good bipartisan com-
promise, and | very much appreciate
my colleagues from the other side, but
this bill is about so much more than
that.

It is about emergency services, peo-
ple getting the care they need. It is
about specialty care, people getting the
care they need. It is about people who
have chronic care problems getting the
care they need; women getting the care
they need; children getting the care
they need, having continuity of care so
that the gentleman from Oklahoma
(Mr. COBURN) can continue to see his
patients and the HMOs cannot yank
him around. This is about clinical
trials. The American Cancer Society
endorses our bill because we have clin-
ical trials in it, as well as numerous
other patient advocacy groups.

This is about choice of plans. This is
about getting health plan information
to beneficiaries. This is about allowing
appropriate utilization. It is about al-
lowing internal appeals. It is pre-
venting gag rules that prevent people
from getting the information they
need. It is about prompt payment of
claims. It is about paperwork sim-
plification. These are all things that
are in the bipartisan Norwood-Dingell
bill. This is about so much more than
liability. This is about patients finally
having some ground rules that their
HMOs have to follow.

Mr. THOMAS. Mr. Chairman, | yield
30 seconds to the gentleman from Okla-
homa (Mr. CoBURN), one of the central
participants in this debate.

Mr. COBURN. Mr. Chairman, | would
make two notes. Number one, the
American Academy of Family Practice
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has endorsed our bill as well, the Goss-
Coburn-Shadegg-Thomas bill. Number
two is, the gentleman from Florida
(Mr. WELDON) is an internist, not a
family practice physician. Number
three is, we do have cancer clinical
trials. And, number four is, we in fact
have network adequacy which is not in
the consensus bill, which is if there is
not an adequate network there is not
care.

Mr. CARDIN. Mr. Chairman, | yield
30 seconds to the gentleman from lowa
(Mr. GANSKE).

Mr. GANKSE. Mr. Chairman, my
apologies to the gentleman from Flor-
ida (Mr. WELDON), who is an internist.

I would point out that the American
Society of Internal Medicine has en-
dorsed the bipartisan bill, too.

Mr. CARDIN. Mr. Chairman, | yield
myself the balance of my time.

Mr. Chairman, | think the choice
here is very clear. There have been
many groups and many Members work-
ing for many years to get an effective
patient bill of rights enacted by this
Congress. Three hundred groups have
endorsed the Norwood-Dingell-Ganske
bill. They understand who has been
working to make sure we pass a bill
that will be effective, that does the
right thing. It is very interesting to see
the eleventh hour efforts to try to con-
fuse what we should do.

It is very interesting that the Nor-
wood-Dingell bill has been available.
People have looked at it. It has been
worked on. It has been given the public
airing necessary in order to make sure
it is drafted properly.

Now, we saw last year those who did
not want to see a Patients’ Bill of
Rights pass but they did, and bringing
out a bill without any real effort made
to deal with the issues. Now we see this
year an eleventh hour effort in order to
confuse the people, but the people are
not confused. They know where the ad-
vocates are. They know where the peo-
ple are who have been working on this
issue, and it is the Norwood-Dingell
bill.

Mr. Chairman, how much time do |
have remaining?

The CHAIRMAN. The gentleman
from Maryland (Mr. CARDIN) has 1%
minutes remaining.

Mr. CARDIN. Mr. Chairman, | yield
the balance of my time to the gen-
tleman from Maryland (Mr. HOYER).

(Mr. Hoyer asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HOYER. Mr. Chairman, | thank
the distinguished gentleman from
Maryland (Mr. CARDIN) for yielding me
this time.

Mr. Chairman, | rise in very strong
support of this piece of legislation. On
Monday, I met with a constituent of
mine, Sharyl Asbra of Waldorf, Mary-
land. She went to the hospital in June
complaining of severe abdominal pains.
After diagnosing her condition, the
doctors recommended she have a
hysterectomy, but her insurance com-
pany denied the procedure. After weeks
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and weeks and weeks and weeks of
pain, only after Dr. Scott Kelso repeat-
edly called the insurer on Sharyl’s be-
half did the insurer relent and let
Sharyl get the necessary treatment.
This was after she had to be off work,
could not care for her children, her
mother had to do so, and after she ex-
perienced a long period of pain.

This bill is about real people who
have a real problem. It is about people
who need medical care, as determined
by their doctors and by themselves. It
is about ensuring that they have access
to the medical care that they need, and
that that decision will be made by doc-
tors who are trained to make those de-
cisions and who have sworn an oath of
personal responsibility to those pa-
tients to ensure that they get the kind
of quality health care that is available
in this country if it will be paid for.

I rise in strong support of this bipar-
tisan bill to help Sharyl and millions
and millions of others like her in
America.

Mr. THOMAS. Mr. Chairman, | yield
myself the balance of my time.

Mr. Chairman, | would tell my friend
from Maryland, he cannot have it both
ways. When we were debating the rule,
there was plea after plea from the
other side of the aisle, do not vote for
the rule because they would not let us
have an eleventh hour amendment to
our bill, and yet they say that they
have had their bill without making
changes.

They cannot have it both ways. Ei-
ther they pleaded for an eleventh hour
amendment, they did not get it and
they voted against the rule, or they
have a position they have held for some
time.

We can read off hundreds of medical
associations. They have endorsed the
Coburn-Shadegg bill, just as they have
endorsed the other. | can say, we fall
by the wayside when we reach about
200 endorsements. The reason we do not
reach the level of 300, that the gen-
tleman from Maryland cited, is because
we do not have the labor unions and
the trial lawyers.

The trial lawyers are endorsing their
bill. Why? Because their bill will allow
trial lawyers, without medical doctors
proving harm, to go to the courtroom
and have open-ended penalties imposed
by juries. Frankly, we do not think
those extra 100 endorsements are the
kind of endorsements Americans think
should be made in today’s health care
structure.

Our bill makes sure that medical doc-
tors make the decision, and when the
plan is wrong, one can sue.
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What | find most egregious is the fact
that employers struggling to provide
health care to their employees if Nor-
wood-Dingell becomes law, will have to
examine the exposure to those same
trial lawyers and juries and decide if
the risk is worth it. It is a sad state-
ment to make, but | believe a factual
one; if Norwood-Dingell becomes law,
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there will be fewer people covered. On
the other hand, if the Goss-Coburn-
Shadegg-Greenwood-Thomas bill be-
comes law, we will have an ordered
process, internal and external, re-
viewed by medical doctors, and if the
plan is wrong, they have to provide the
coverage. If there has been medical
harm, they can go to court, and they
can, yes, those now famous phrases,
sue their HMO, but it is done in an or-
derly fashion, and guess what? The
trial lawyers do not endorse our pro-
posal. Why? Because it is not open
ended, and it is not left up to a jury to
determine injury. If we are going to ad-
vance medical coverage in this coun-
try, it is clear one of the things we
have to do is to allow patients to get
what they rightfully deserve, and, if
harmed, to get proper adjudication.
But what we do not need is open-ended
trial juries with trial lawyers endors-
ing the process. They proudly an-
nounce they have the trial lawyers on
their side. We proudly announce we do
not, and that, | think, is the bottom
line.

Mr. ARCHER. Mr. Chairman, two principles
have forever guided this great nation of ours—
freedom and liberty. As a democratic nation
whose strength is derived from its people, we
have achieved unparalleled success, unsur-
passed by any nation on this planet. It's no
wonder that people around the globe want to
come here and be called Americans. We're
the envy of the world.

Our nation’s health care system is no dif-
ferent. Americans don't travel abroad to get
health care. Visitors come here—to the Mayo
Clinic, to Mt. Sinai, to the Texas Medical Cen-
ter, because we are the best.

And the reason our health care system is
the best is because it's based on free-market
principles, on choice and on individualism. But
we lose that choice when we take it out of the
hands of doctors and patients and put it in the
laps of trial lawyers. As we consider a plan to
protect and strengthen a free people who
worry about the health care needs of them-
selves and their families, we must do so with
our guiding principles in mind.

The best patient protection of all is health
insurance, and the number one barrier to ac-
cess to cost. But this big government ap-
proach makes this problem worse by raising
the costs of health insurance premiums even
higher, pricing thousands of American families
out of the market. But Democrats don't stop
there.

After they've raised health costs for Ameri-
cans and made it more expensive for busi-
nesses to provide employees with health in-
surance, they want to pay for it by turning
around and sticking it to those same compa-
nies under the guise of “closing loopholes.”
That's why the National Taxpayers Union and
Americans for Tax Reform oppose the Demo-
crats’ one-two punch, because it slams the
very people that create jobs and provide 70
percent of Americans with their health insur-
ance.

Frivolous lawsuits won't promote individual
choice. More trial lawyers won't mean better
care. And higher punitive damages won't save
one American from falling into the ranks of the
uninsured.
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The best patient protections we can offer to
families and individuals is health care cov-
erage. Forty-four million Americans go without
that protection every day. Isn't it time we did
something for them, and not the special inter-
ests? The American people want the choice
and freedom to be examined by a doctor in
the treatment room, not cross-examined by an
attorney in the courtroom.

Finaly, Mr. Chairman, let me point out that
the base bill and the amendments made in
order under the rule address tax matters
under the jurisdiction of the Committee on
Ways and Means.

Specifically, section 401 of H.R. 2723, as in-
troduced, contains a single tax code amend-
ment to enforce the legislation’s so-called pa-
tient protections through the existing tax pen-
alty structure in the tax code. The bill aims to
conform to the structure established in the
original HIPAA law by including health reforms
in both the Public Health Service Act and
ERISA, as well as by reference in the tax
code. The Houghton substitute includes an
identical provision.

Title 1ll of the Boehner substitute and Title
Il of the Goss substitute include similar provi-
sions necessary to mirror the proposed health
reforms in the tax code. However, these two
amendments have been drafted to more
closely follow the format used in the HIPAA
legislation.

Mr. COX. Mr. Chairman, my colleagues
today are addressing very real concerns that
patients and doctors have raised. The current
system of “managed care” imposes restric-
tions on a patient’s choice of doctors. It inter-
feres with the doctor-patient relationship. And
it requires patients to navigate through a maze
of frustrating health care bureaucracy. Indeed,
the only dysfunction the current system does
not yet suffer from is an epidemic of litigation
that drives up health care costs. More lawsuits
is not the right prescription for today’s health
care ailments. Rather, we need more con-
sumer choice. Choice, quality, and competition
should be the watchwords of this debate.

In a competitive market, when consumers
don't like what they want, they go elsewhere.
In today’s health care market, where employ-
ers often provide only one health care plan to
employees, that is often not possible. Workers
who are dissatisfied with their HMO care
should have real alternatives to choose from,
not just a lawsuit against a plan they didn't
really want to begin with.

Today, 90 percent of insured Americans are
covered through their employers. Fully 30 per-
cent of employers provide only one health
plan to their employees. And a whopping 70
percent offer only no more than two choices.
The tragic cause of Americans’ lack of health
care choice is federal regulation. The tax code
provides a special break for employer-pro-
vided third-party payment plans. It provides a
severe disincentive for individuals to shop for
their own insurance, fee-for-service medicine,
or other health care not preapproved by Uncle
Sam. As a result, individuals are left with a
Hobson’s  choice—employer-provided cov-
erage or nothing. When your employer con-
tracts with an HMO provider, what choice do
you have?

Today'’s bill piles on more regulation and liti-
gation on top of this tragic mess. It further reg-
ulates how you interact with your HMO. It
does not increase individual choice; it only in-
creases the cost of health care for everyone.
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Increased health care costs, in turn, mean ra-
tioning of services, limits on patient choice,
shortages of the latest high-tech equipment,
and long waiting lists for operations. Con-
sumers will see an increase in premiums, and
many will lose their benefits or their insurance
altogether as employers are forces to drop
coverage due to higher costs.

It's time to give Americans more choice in
their health care, and more control over their
health care dollars. Instead, however, this bill
takes us towards more and more government
control.

Until individuals have an alternative to an
employer-provided HMO, the fool's gold of
ever-increasing litigation and regulation will
beckon us toward disaster. The solution is to
resist the calls for more lawsuits and more
government controls, and to move to a genu-
inely competitive market that will empower
consumers, put patients and doctors back to-
gether and cut out the bureaucracy, deliver re-
duced costs, provide increased access, and
guarantee improved health care quality.

Ms. PELOSI. Mr. Chairman, there are few
things more important to family security than
access to quality health care. People’s health
must come before the corporate bottom line.
We must preserve and protect the doctor-pa-
tient relationship, and put health care pro-
viders ahead of insurance company account-
ants. At least 13 million Californians and 122
million Americans are now without enforceable
patient protections on their health care plans.
To protect them, Congress must act to pass a
real Patients’ Bill of Rights.

Take, for example, the person who has a
painful health condition. Her doctor would like
to prescribe a medication with the fewest side
effects, but that drug is not on the managed
care company’s formulary. Or consider a per-
son with a chronic disease who needs fre-
quent access to a specialist, but is required to
get a referral from his primary care doctor for
each specialty visit.

H.R. 2723, the Norwood-Dingell Patients’
Rights Bill, would provide needed protections
for these and other health care consumers.
The bill would: ensure access to emergency
care without prior authorization; allow people
to choose their own primary care and specialty
providers; and give patients the right to hold
HMO's accountable.

The other bills we will consider today fall far
short of guaranteeing many important protec-
tions. H.R. 2824, introduced by Representa-
tives COBURN and SHADEGG, and H.R. 2926,
introduced by Representative BOEHNER, differ
from the Consensus bill in important ways. In
particular, they would not provide patients with
the ability to hold health plans accountable in
state courts, which typically handle injury and
wrongful death suits, and are less expensive
and more accessible than federal courts.

Mr. Chairman, last week we learned that the
number of the uninsured in this country has in-
creased to over 44 million. For years, many of
my colleagues and | have insisted that we
must expand access to health care. But H.R.
2290, the Quality Care for the Uninsured Act,
would institute untested or failed health pro-
grams and cost at least $48 billion over ten
years.

For example, “Association Health Plans”
authorized in the bill would repeal state-based
health care reform initiatives that address the
needs of local consumers, and eliminate sev-
eral consumer protections designed to prevent
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fraud and abuse. H.R. 2290 would undermine
our ability to pass comprehensive and bipar-
tisan patient protection this year. It should be
rejected by the House.

The Bipartisan Consensus Managed Care
Improvement Act provides a broad range of
important protections for health care con-
sumers. The American Medical Association
has stated that the bill is “the only real pa-
tients’ bill of rights,” and the Children’s De-
fense Fund feels that the legislation is “tai-
lored to meet the health care needs of chil-
dren and their families.” | urge my colleagues
to support real patient protection by voting for
H.R. 2723.

Ms. MILLENDER-MCDONALD. Mr. Chair-
man, our day has been consumed with debate
on a desperate rule drafted to derail the bipar-
tisan managed care reform train. This dis-
heartens me because the Norwood-Dingell bill
is a good bill. It is such a good bill; the three
alternatives have used it as their base. Why is
that? Whatever the reasons may be, they are
all for naught if this good bill has to be joined
with the poison pill train that the Rules Com-
mittee placed on our tracks.

The Norwood-Dingell bill allows women to
obtain routine ob/gyn care for their ob/gyn
without prior authorizations or referral. This is
a good step in the right direction.

Mr. Chairman, this bill needs a straight up
or down vote. When a straight up or down
vote—without poison pills is allowed, | urge
my colleagues to vote YES on the Norwood-
Dingell bill.

Mr. KUCINICH. Mr. Chairman, | rise in favor
of this bill. If HMOs are left free to determine
the quality and availability of health care in
America, they will have an incentive to deny
care to those who need it and reward their ex-
ecutives and shareholders with these quote
unquote “savings”. Studies show that HMO
enrollees receive ¥z less home visits after a
hospital stay (1994 Health Care Finance Re-
view study). HMO enrollees are three times
more likely to report problems getting medical
care than publicly owned and managed Medi-
care beneficiaries (1969 Study by the Physi-
cian Payment Review Commission, a Con-
gressional advisory commission). Meanwhile,
private HMO executives are richly-com-
pensated. The total cash compensation re-
ceived by the CEOs of just the 3 largest HMO
companies totaled 33.3 million dollars. Three
companies: Aetna, Inc.—$888,568, Pacifi Care
Health System Inc.—$1.7 million, Oxford
Health Plans—$30.7 million.

Now, our job in Congress is to pass laws.
But what good is a law that is not enforced?
The easiest way for HMOs to limit health care
costs is to deny people care to those who
need it most. This bill gives citizens the oppor-
tunity to hold HMOs accountable for trimming
costs at the expense of the sick. If a lawsuit
against an HMO corrects the incentives and
ensures that the best treatment will be given
to a patient rather than the cheapest treat-
ment, then | say, give people their day in court
to enforce the law. And what we really need
is a national health care system so that every
person has health care coverage and has pro-
tected rights under the law. Let's pass H.R.
2723, | urge my colleagues to vote “yes” on
this bill.

Mr. KLECZKA. Mr. Chairman, the need for
managed care reform is clear.

According to a study by the non-partisan
Kaiser Family Foundation, nearly nine in 10
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doctors say their patients had experienced de-
nial of coverage by a health maintenance or-
ganization (HMO) over the past two years.
The same study found that as many as two in
three of those doctors believe that the denial
resulted in a serious decline in health for their
patients.

To address this problem, the bill before us
today, the Managed Care Patients’ Bill of
Rights, will establish critical patient protections
to ensure that consumers get the health care
they've been promised and have paid for.

The Patients’ Bill of Rights would: prohibit
plans from gagging doctors who wish to talk
about treatment options; ban arrangements in
which doctors receive incentives to limit medi-
cally necessary service; prevent plans from re-
taliating against health care workers who ad-
vocated on behalf of their patients; allow
women to see their OB/GYN without prior ap-
proval; allow patients to select pediatricians as
the primary care provider for children; allow
patients with special needs to get a standing
referral to a specialist; require coverage of
emergency care without prior approval; and
allow patients with life-threatening conditions
access to approved clinical trials.

None of these provisions have any weight
unless patients can hold health plans account-
able for the medical decisions they make. This
bill would allow patients to do so.

Some insurance companies, business
groups and their advocates in Congress claim
that if you hold health plans accountable in the
courts for their actions the whole health care
system will collapse. They say there will be a
rush to the courthouse and the cost of health
care will shoot through the roof. This is just
not so.

For those who claim the sky is falling, let
me point to an article that appeared in the
Washington Post. As this article explains, two
years ago, Texas became the first state to
give patients the ability to sue their health
plan. Since then, there have been only five
lawsuits among the over 4 million Texans who
belong to HMOs. Moreover, health care pre-
miums have not increased more in Texas than
in the rest of the country.

The Dingell-Norwood bill would ensure that
all Americans have the protections which have
worked to promote better patient care in
Texas. The bill would permit patients—or their
survivors—to sue their health plans in state
courts when they make negligent decisions
that result in injury or death.

H.R. 2723 is a responsible approach to
make our nation’s health plans accountable for
their actions. As a cosponsor of the Dingell-
Norwood Managed Care Patients’ Bill of
Rights, | stand in strong support of this need-
ed reform which will finally put patient protec-
tions ahead of special interests.

Mr. WELDON of Florida. Mr. Chairman, |
rise in support of the Norwood-Dingell bill,
H.R. 2723. | am very supportive of the provi-
sions in this bill which strengthen patient pro-
tections and restore the doctor-patient relation-
ship.

Ipam also hopeful that the final bill that we
send to a House-Senate conference will in-
clude not only the Norwood-Dingell patient
protections, but also provisions that will make
health insurance more affordable for the grow-
ing ranks of the uninsured. Our failure to ad-
dress both of these issues will leave the job
perilously half done.

| fully support the strong patient protection
standards included in H.R. 2723, many of
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which were included in my Access to Specialty
Care legislation from the last Congress. Par-
ticularly, | am pleased that the bill provides for
a strong internal and external review process.
This will help reassure patients that medical
decisions about their coverage have received
full consideration, not only by an internal
board of medical experts, but also by an exter-
nal board of medical experts.

The bill also ensures that patient have ac-
cess to the care they need in a timely manner.
In addition to providing timely internal and ex-
ternal reviews, the bill ensures that patients’
emergency room expenses are covered. For a
patient to be second guessed by a health plan
administrator after an emergency episode is
unreasonable. H.R. 2723 ensures that patients
have their emergency health care needs taken
care of. It also ensures that they have greater
access to the specialty care that they need.
This is critical for ensuring that patients have
access to the type of provider that can care
for their special needs.

In addition to these provisions, | am pleased
that the bill ensures that women can designate
an obstetrician or gynecologist as their primary
care provider. Also, | am pleased that we en-
sure that parents can designate a pediatrician
as the primary care provider for their children.
These provisions make perfect sense and they
will be of significant help in emphasizing pre-
ventive care.

The bill will also ensure that health plan en-
rollees will have access to full, easily under-
standable language on what medical services
are covered and not covered. Information is
the key to empowering individuals to make in-
formed decisions on their health care. Con-
sumers should have a right to know before
they sign up with a plan exactly what is cov-
ered and what is not covered.

| am pleased with provisions that will ensure
that no one gets between the physician and
the patient. The patient must have the assur-
ance that their physician is not influenced by
any third party when making decisions about
their health care. Toward this end, the bill
eliminates gag rules that in the past have lim-
ited the free speech of doctors when talking
with their patients. Additionally, the bill en-
sures that the insurance companies are no
longer permitted to offer perverse incentives
that would encourage health care providers
not to provide care.

Finally, H.R. 2723 includes liability provi-
sions to hold medical decisionmakers account-
able. While | agree that the current system in
which the people who make medical decisions
to deny care are often not held accountable,
| am concerned that the provisions in the Nor-
wood-Dingell bill go too far. | fully support pro-
visions to hold health plans accountable for
the decisions they make; however, we must
ensure that we do not open Padora’s Box by
turning the Patients’ Bill of Rights legislation
into a Lawyers Right to Bill. Any liability legis-
lation must impose caps.

We must recognize that allowing trial law-
yers and their clients to walk away with multi-
million dollar awards will raise everyone'’s pre-
miums. The costs of multi-million dollar lawsuit
awards will be passed along to everyone in
higher premiums to health plan enrollees. That
is why | believe it is critical that if the final bill
includes liability provisions, we must insist on
reasonable caps on damages. While caps
may not be in the best interest of the trial law-
yers, it is important for average American citi-
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zens in ensuring that insurance premiums are
more affordable.

Mr. UDALL of Colorado. Mr. Chairman, |
rise in opposition to H.R. 2990 and in favor of
the Norwood-Dingell Bipartisan Consensus
Managed Care Improvement Act.

At some time in their lives, all Americans
will be faced with making tough choices about
medical care for themselves or their families.
At these times, the last thing anyone wants to
think about is whether their health plan will
pay for what's necessary. H.R. 2723 is a bi-
partisan solution to many of the problems
Americans face with their health plans. The bill
creates new federal standards and require-
ments on all health insurance plans and would
cover 161 million Americans, much more than
what is covered in the Senate bill.

| believe H.R. 2723 would protect the doc-
tor-patient reationship. It provides a point of
service option if the enrollee otherwise does
not have access to non-network alternatives. It
provides access to emergency room care,
specialists, and clinical trials. It gives women
their choices of OB/GYN specialists without
referrals from a primary care provider. It al-
lows parents to choose a pediatrician as their
child’s primary care physician. It provides for
continuity of care in cases where a provider or
insurer is terminated by a plan.

And finally, it will give consumers uniform
grievance and appeals procedures, including
the right to sue, if their health plan makes a
decision that puts them in harms way.

In short, this legislation will help restore the
doctor-patient relationship, give Americans
better access to care, greater consumer infor-
mation, and better protections and benefits.
On top of all this, it protects employers by ex-
empting them from legal action if they are not
involved in a claim decision.

H.R. 2723 is good legislation. It is good for
Americans, and it is good for the future health
of our country.

The CHAIRMAN. All time for general
debate has expired.

Mr. THOMAS. Mr. Chairman, | move
that the Committee do now rise.

The motion was agreed to.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr.
KUYKENDALL) having assumed the
chair, Mr. HASTINGS of Washington,
Chairman of the Committee of the
Whole House on the State of the Union,
reported that that Committee, having
had under consideration the bill (H.R.
2723) to amend title | of the Employee
Retirement Income Security Act of
1974, title XXVII of the Public Health
Service Act, and the Internal Revenue
Code of 1986 to protect consumers in
managed care plans and other health
coverage, had come to no resolution
thereon.

APPOINTMENT TO BOARD OF
TRUSTEES OF THE AMERICAN
FOLKLIFE CENTER

The SPEAKER pro tempore. Without
objection, and pursuant to section 4(b)
of Public Law 94-201 (20 U.S.C. 2103(b)),
the Chair announces the Speaker’s ap-
pointment of the following individuals
from private life to the Board of Trust-
ees of the American Folklife Center in
the Library of Congress on the part of
the House:
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