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Sec. 5. Extension of fast track proce-
dures.—Fast track procedures apply to any
agreement entered into before June 1, 2003,
with the possibility of a two year extension.
The extension will be denied if either House
passes a disapproval resolution.

Sec. 6. Conforming amendments.

Sec. 7. Advisory committee reports.—Pri-
vate sector advisory committee reports have
to be submitted not more than 45 days after
the President notifies Congress of his intent
to enter into an agreement.e

By Mr. KOHL:

S. 2564. A bill to amend part V of title
28, United States Code, to require that
the Department of Justice and State
attorneys general are provided notice
of a class action certification or settle-
ment, and for other purposes; to the
Committee on the Judiciary.

————

THE CLASS ACTION FAIRNESS ACT
OF 1997

e Mr. KOHL. Mr. President, I introduce
the Class Action Fairness Act of 1997.
This legislation is necessary to address
a troubling and growing problem in
class action litigation—unfair and abu-
sive settlements that ignore the best
interests of injured plaintiffs while un-
scrupulous defendants and attorneys
reap the rewards.

Let me give you an example of this
situation. It involves a class action set-
tlement that affected a constituent of
mine, Martha Preston of Baraboo, WI.
Ms. Preston was a member of a class
action lawsuit filed in Alabama State
Court against BancBoston Mortgage
Corp. The suit alleged that the bank
was holding an excess balance of Ms.
Preston’s money in her mortgage es-
crow account. As with many class
members in this case—and in most
class action lawsuits—Ms. Preston did
not actually initiate the suit or even
have knowledge that her mortgage
company was being sued on her behalf.
But a group of lawyers who claimed to
represent her and all other people in a
similar situation filed the suit on be-
half of the class and negotiated a set-
tlement of the suit, as they are allowed
to under the law.

The settlement they negotiated pro-
vided that the bank would refund the
excess money that it was holding and
provide a small amount of compensa-
tion to the plaintiffs for lost interest.
Pursuant to the settlement, Ms. Pres-
ton received a check for $4.38 to com-
pensate her for the interest she would
have earned had the excess money been
invested. A few months later, a mis-
cellaneous disbursement of $80.94
showed up on her escrow account. That
$80 went to pay the class action attor-
neys their fee for getting her $4.38. So
Ms. Preston ended up losing $75 as the
result of a lawsuit filed without her
knowledge and that purported to be to
her advantage.

Unfortunately, Ms. Preston’s losses
did not end there. She was understand-
ably upset at what happened to her. So
she found an attorney who was willing
to represent her pro bono. She sued the
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attorneys who had negotiated the
agreement that cost her $75. No sooner
had she sued them for what they had
done, than these attorneys turned
around and sued her and her pro bono
attorneys in Alabama—a State she has
never visited—for abuse of process and
malicious prosecution and asked for $25
million in damages against her. Both of
these lawsuits are ongoing; indeed the
suit that Ms. Preston filed is now the
subject of a petition for a writ of cer-
tiorari to the Supreme Court. Not only
did Ms. Preston lose $75, but now as a
result of trying to defend herself from
being fleeced she is defending a $25 mil-
lion lawsuit against her.

The Preston case is especially egre-
gious. Unfortunately it is not uncom-
mon. The system of class action law
suits has created a climate where this
kind of abuse is possible.

A class action is a lawsuit in which
an attorney not only represents an in-
dividual plaintiff but, in addition,
seeks relief for all those individuals
who have suffered an injury similar to
the plaintiff. For example, a suit
brought against a pharmaceutical com-
pany by a person suffering from the
side effects of a drug can, if the court
approves it as a class action, be ex-
panded to cover all individuals who
used the drug.

Often, these suits are settled. The
settlement agreements provide money
and/or other forms of compensation.
The attorneys who brought the class
action suit also get paid for their work.
All class members are usually notified
of the terms of the settlement and fre-
quently—but not always—given the
chance to withdraw from the agree-
ment if they do not want to be part of
it. A court must ultimately approve a
settlement agreement.

Many of these suits are brought and
settled fairly and in good faith. Unfor-
tunately, we also know that there are a
few unscrupulous lawyers who file class
actions in search of big attorney fees
rather than to get compensation for
victims. And the class action system
does not adequately protect class mem-
bers from such predatory acts. The pri-
mary problem is that the client in a
class action is a diffuse group of thou-
sands of individuals scattered across
the country. The group is so diffuse
that it is incapable of exercising mean-
ingful control over the litigation. As a
result, while in theory the class action
lawyers must be responsive to their cli-
ents, in practice, the lawyers control
all aspects of the litigation.

Moreover, when a class action is set-
tled, the amount of the attorneys fee is
negotiated between the plaintiffs’ law-
yvers and the defendants. But in most
cases the fee is paid by the class mem-
bers—the only party that does not have
a seat at the bargaining table.

In addition, class actions are now
being used by defendants as a tool to
limit their future liabilities. Class ac-
tions are being settled that cover all
individuals exposed to a particular sub-
stance but whose injuries have not yet
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manifest themselves. As Prof. John
Coffee of Columbia Law School has
written, ‘‘the class action is providing
a means by which unsuspecting future
claimants suffer the extinguishment of
their claims even before they learn of
their injury.”

In light of the incentives that are
driving the parties, it is easy to see
how the class members can be left out
in the cold. Plaintiffs attorneys and
corporate defendants can reach agree-
ments that satisfy their respective in-
terests—and even the interests of the
name class plaintiffs—but that short
sell the interests any class members
who are not vigilantly monitoring the
litigation.

Although members of class actions
get notices of settlements, the settle-
ments are often written in incompre-
hensible legalese. Let me give you an
example of a recent notice:

“The Rebate payable to the eligible mem-
ber [sic] of the Open Class and the Closed
Class shall be an amount equal to (i) the Av-
erage Surplus, as determined by the above
subparagraph, multiplied by (ii) 50% multi-
plied by (iii) 3% multiplied by (a) 1 if the
loan was serviced for at least 1 year but less
than....”

Even well trained attorneys are hard
pressed to understand these notices.
But these long, finely printed and in-
tricate letters are being sent to class
members. And on the basis of these no-
tices, people’s legal rights are being
eliminated and in cases like Ms. Pres-
ton’s they are being injured.

We all know that class action suits
can result in significant and important
benefits for class members and for our
society. Class actions have been used
to desegregate racially divided schools,
to obtain redress for victims of em-
ployment discrimination, and to com-
pensate individuals exposed to toxic
chemicals or defective products. Class
actions increase access to our civil jus-
tice system because they enable people
to pursue claims that collectively that
would otherwise be too expensive to
litigate.

The difficulty in any effort to im-
prove a basically good system is in
weeding out the abuses without caus-
ing undue damage. The legislation I
propose attempts to do this. It does not
limit anyone’s ability to file a class ac-
tion or to settle a class action. It seeks
to address the problem in two ways.
First, it requires that State attorneys
general be notified about potential
class action settlements that would af-
fect residents of their states. With this
systematic notification in place, the
attorneys general can intervene in
cases where they think the settlements
are unfair. Second, the legislation re-
quires that class members be notified
of a potential settlement in clear, eas-
ily understood English—not legal jar-
gon.

Let me emphasize the limited scope
of this measure: we do not require that
State attorney generals do anything
with the notice that they receive. No
obligations are imposed upon them at
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all, although we are hopeful that they
will act when appropriate. Moreover,
we do not give the attorneys general
any new or special rights to intervene
in the settlements. They must work
within current law.

The simple goal of this legislation is
to provide better information and bet-
ter consumer protection through great-
er knowledge. We do not want to close
the courthouse door to meritorious
cases, but merely assure that people
are provided with meaningful informa-
tion so that they can defend them-
selves.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2564

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This section may be cited as the ‘‘Class Ac-
tion Fairness Act of 1997.

SEC. 2. NOTIFICATION REQUIREMENT OF CLASS
ACTION CERTIFICATION OR SETTLE-
MENT.

(a) IN GENERAL.—Part V of title 28, United
States Code, is amended by inserting after
chapter 113 the following new chapter:

“CHAPTER 114—CLASS ACTIONS

“Sec.
“1711. Notification of class action certifi-
cations and settlements.

§1711. Notification of class action certifi-
cations and settlements

‘“(a) For purposes of this section, the
term—

‘(1) ‘class’ means a group of similarly situ-
ated individuals, defined by a class certifi-
cation order, that comprise a party in a class
action lawsuit;

‘(2) ‘class action’ means a lawsuit filed
pursuant to rule 23 of the Federal Rules of
Civil Procedure or similar State rules of pro-
cedure authorizing a lawsuit to be brought
by 1 or more representative individuals on
behalf of a class;

“(3) ‘class certification order’ means an
order issued by a court approving the treat-
ment of a lawsuit as a class action;

‘“(4) ‘class member’ means a person that
falls within the definition of the class;

‘“(5) ‘class counsel’ means the attorneys
representing the class in a class action:

‘“(6) ‘electronic legal databases’ means
computer services available to subscribers
containing text of judicial opinions and
other legal materials, such as LEXIS or
WESTLAW;

“(7) ‘official court reporter’ means a pub-
licly available compilation of published judi-
cial opinions;

‘(8) ‘plaintiff class action’ means a class
action in which the plaintiff is a class; and

‘“(9) ‘proposed settlement’ means a settle-
ment agreement between the parties in a
class action that is subject to court approval
before it becomes binding on the parties.

“‘(b) This section shall apply to)

‘(1) all plaintiff class actions filed in Fed-
eral court; and

“(2) all plaintiff class actions filed in State
court in which—

‘“(A) any class member resides outside the
State in which the action is filed; and

‘“(B) the transaction or occurrence that
gave rise to the lawsuit occurred in more
than one State.
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‘‘(c) No later than 10 days after a proposed
settlement in a class action is filed in court,
class counsel shall serve the State attorney
general of each State in which a class mem-
ber resides and the Department of Justice as
if they were parties in the class action
with—

‘(1) a copy of the complaint and any mate-
rials filed with the complaint and any
amended complaints;

‘(2) notice of any future scheduled judicial
hearing in the class action;

‘“(3) any proposed or final notification to
class members of—

““(A) their rights to request exclusion from
the class action; and

‘(B) a proposed settlement of a class ac-
tion;

‘“(4) any proposed or final class action set-
tlement;

‘“(5) any settlement or other agreement
contemporaneously made between class
counsel and counsel for the defendants;

‘“(6) any final judgment or notice of dis-
missal;

““(TY(A) if feasible the names of class mem-
bers who reside in each State attorney gen-
eral’s respective State and their estimated
proportionate claim to the entire settle-
ment; or

(B) if not feasible, a reasonable estimate of
the number of class members residing in
each attorney general’s State and their esti-
mated proportionate claim to the entire set-
tlement; and

‘(8) any written judicial relating to the
materials described under paragraphs (3)
through (6).

‘“(d) A hearing to consider final approval of
a proposed settlement may not be held ear-
lier than 120 days after the date on which the
State attorneys general and the Department
of Justice are served notice under subsection
(©).

‘“(f) Any court with jurisdiction over a
plaintiff class action shall require that—

‘(1) any written notice provided to the
class through the mail or publication in
printed media contain a short summary
written in plain, easily understood language,
describing—

‘“(A) the subject matter of the class action;

‘“(B) the legal consequences of joining the
class action.

‘“(C) if the notice is informing class mem-
bers of a proposed settlement agreement—

‘(i) the benefits that will accrue to the
class due to the settlement;

‘“(ii) the rights that class members will
lose or waive through the settlement;

‘‘(iii) obligations that will be imposed on
the defendants by the settlement;

‘“(iv) a good faith estimate of the dollar
amount of any attorney’s fee if possible; and

‘“(v) an explanation of how any attorney’s
fee will be calculated and funded; and

‘(D) any other material matter; and

‘(2) any notice provided through television
or radio to inform the class of its rights to
be excluded from a class action or a proposed
settlement shall, in plain, easily understood
language—

‘“(A) describe the individuals that may po-
tentially become class members in the class
action; and

‘(B) explain that the failure of individuals
falling within the definition of the class to
exercise their right to be excluded from a
class action will result in the individual’s in-
clusion in the class action.

‘‘(g) Compliance with this section shall not
immunize any party from any legal action
under Federal or State law, including ac-
tions for malpractice or fraud.

‘““(h)(1) A class member may refuse to com-
ply with and may choose not to be bound by
a settlement agreement or consent decree in
a class action lawsuit if the class member re-
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sides in a State where the State attorney
general has not been provided notice and ma-
terials under subsection (c). The rights cre-
ated by this subsection shall apply only to
class members or any person acting on their
behalf, and shall not be construed to limit
any other rights affecting a class member’s
participation in the settlement.

‘“(2) Nothing in this chapter shall be con-
strued to impose any obligations, duties, or
responsibilities upon State attorneys gen-
eral” or the attorney general of the United
States.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part V of
title 28, United States Code, is amended by
inserting after the item relating to chapter
113 the following:
‘“114. Class Actions
SEC. 3.

APPLICABILITY.

This section and the amendments made by
this section shall apply to all class action
lawsuits filed after or pending one year after
the date of enactment of this Act.e

———

ADDITIONAL COSPONSORS

S. 4
At the request of Mr. ASHCROFT, the
name of the Senator from Mississippi
[Mr. COCHRAN] was added as a cospon-
sor of S. 4, a bill to amend the Fair
Labor Standards Act of 1938 to provide
to private sector employees the same
opportunities for time-and-a-half com-
pensatory time off, biweekly work pro-
grams, and flexible credit hour pro-
grams as Federal employees currently
enjoy to help balance the demands and
needs of work and family, to clarify the
provisions relating to exemptions of
certain professionals from the min-
imum wage and overtime requirements
of the Fair Labor Standards Act of
1938, and for other purposes.
S, 11
At the request of Mr. INOUYE, his
name was added as a cosponsor of S. 11,
a bill to reform the Federal election
campaign laws applicable to Congress.
S. 19
At the request of Mr. DoDD, the name
of the Senator from Nebraska [Mr.
KERREY] was added as a cosponsor of S.
19, a bill to provide funds for child care
for low-income working families, and
for other purposes.
S. 29
At the request of Mr. LUGAR, the
name of the Senator from Mississippi
[Mr. COoCHRAN] was added as a cospon-
sor of S. 29, a bill to repeal the Federal
estate and gift taxes and the tax on
generation-skipping transfers.
S. 30
At the request of Mr. LUGAR, the
name of the Senator from Mississippi
[Mr. COCHRAN] was added as a cospon-
sor of S. 30, a bill to increase the uni-
fied estate and gift tax credit to ex-
empt small businesses and farmers
from inheritance taxes.
S. 31
At the request of Mr. LUGAR, the
name of the Senator from Mississippi
[Mr. COCHRAN] was added as a cospon-
sor of S. 31, a bill to phase-out and re-
peal the Federal estate and gift taxes

17117



		Superintendent of Documents
	2022-10-22T09:29:05-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




