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the Senate was considering the Treas-
ury-Postal Service-general Govern-
ment appropriations bill. I was con-
cerned about initial reports that the
Postal Service would have technical
problems raising the projected funds.
However, passage of today’s legislation
both solves those problems and prop-
erly authorizes the program. As a sup-
porter of the war on cancer 26 years
ago and the author of the pilot pro-
gram which grew into the Centers for
Disease Control’s breast and cervical
cancer screening program, I am very
pleased to see this legislation enacted.
The bottom line is that we need public
awareness and research funds, and this
legislation provides both. Again, I com-
mend my friend Senator FEINSTEIN for
her energetic efforts on this front and
am pleased to support this bill.

Mr. DPAMATO. Mr. President, I ask
unanimous consent the bill be consid-
ered read a third time, passed, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
to the bill be placed in the RECORD at
the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 1585) was passed.

Mr. D’ AMATO. Mr. President, I want
to thank the Senator from California
for yielding. I think it is just gratitude
at this time because there is no one
who has worked harder than Senator
FEINSTEIN in terms of the attempts to
bring forward this passage.

This will permit the Postal Service
to go forward with a program that will
pay for it itself and dedicate 70 percent
of the net proceeds to cancer research
at NIH and give the other 30 percent to
the Department of Defense.

We worked together on this with the
House, and I think it is a great testi-
mony to the dedication of bringing peo-
ple together for a sole purpose.

I yield the floor.

Mrs. FEINSTEIN
Chair.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. FEINSTEIN. Mr. President, I
also want to thank the Senator from
New York for his help on this matter.

We have had a true bipartisan effort
with Ms. MOLINARI and Mr. FAZzIO in
the House and Senators D’AMATO,
FAIRCLOTH and FEINSTEIN in the Sen-
ate. This bill passed the House on sus-
pension. I believe it is an excellent bill.
I think it will get the job done in a way
in which we can all be proud.

The bill is slightly different than the
bill that we introduced as an amend-
ment on the fiscal year 1998 Treasury-
Postal appropriations bill last week.
This bill provides for up to 25 percent
of the cost of a first-class stamp to be
attached, the extra amount added to be
used for breast cancer research. Of the
amount of funds raised, 75 percent
would go to the NIH, and the remain-
der to DOD.

It is something that is widely sup-
ported by virtually every medical and
cancer association in the TUnited
States.

addressed the
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Let me say one thing. Breast cancer
is the No. 1 killer for women between
the ages of 35 and 52 in this Nation
today. It used to be 1 out of 20 women.
Today it is one out of every eight
women in the United States will come
down with breast cancer. It is extraor-
dinarily serious. This is a unique pub-
lic/private partnership, the first time it
has been tried, a pilot, if you will. I
know it has been hotlined. I am grate-
ful for the results. I thank the Senator
from New York so very much for his
work and support and the pink ribbon
he is wearing on his lapel, and I believe
the women of America, all of us, also
thank every Member of this body.

The PRESIDING OFFICER. The bill
has been passed.

Mr. BUMPERS. Will the Senator
yield for a question?

Mrs. FEINSTEIN. I certainly will.

Mr. BUMPERS. We debated this in
the Appropriations Committee, as we
know, for a short time. We voted on it
the other day—a different proposition.
I am not clear on the difference be-
tween the amendment the Senator is
offering now and the one that was over-
whelmingly passed in the Senate the
other day. That was carried—a 1-cent
increase in the 32-cent stamp, with the
extra penny going to breast cancer re-
search. This one, as I understand it—
does this amendment take part of the
32 cents or does it also carry an in-
crease in the 32 cents?

Mrs. FEINSTEIN. The amendment
we are to be on is a Commerce, State,
Justice amendment that I have sent to
the desk involving the ninth circuit
split. But before we start that, it is my
understanding the bill has passed on
the breast cancer stamp, and I would
be very happy to discuss it.

Mr. BUMPERS. I did not realize the
parliamentary situation. Could the
Senator just take a minute to explain?

Mrs. FEINSTEIN. I will be very
happy to.

One of the problems with the 1-cent
stamp is the uncertainty of the post of-
fice that the administrative costs will
be fully covered by the additional 1
cent. The legislation which passed the
House, authored by SUSAN MOLINARI
and DICK FAZIO, on suspension, essen-
tially provides that it can be up to 25
percent —that would be about 8 cents,
determined by the Board of Gov-
ernors—so that the full cost of admin-
istering it is covered. The Board of
Governors within a short period of
time will set the actual amount,
whether it is 1 cent, 2 cents, 3 cents or
4 cents, and I actually feel is a much
better way of doing it. I think it will
end up producing more money. I think
it will give the post office fewer ulcers.
I think it will be carried out forthwith.
This has passed the House, and with
the passage here today we can get the
show underway.

The Board of Governors must, within
1 year of the enactment of the bill,
issue the stamp.

Mr. BUMPERS. The Senator men-
tioned 25 percent. Is that 25 percent of
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32 cents or is that 25 percent of some-
thing else?

Mrs. FEINSTEIN. It is 25 percent of a
first-class stamp which right now is 32
cents.

Mr. BUMPERS. So 25 percent of that
goes to the Postal Service to admin-
ister this program?

Mrs. FEINSTEIN. No. No. It allows
an optional first-class stamp, up to 25
percent of the cost of a first-class
stamp. In other words, it could add 8
cents onto it, on an optional basis.
There would still be a 32-cent stamp.
Then there would be this breast cancer
stamp. All right. The Board of Gov-
ernors in their deliberation would
make a decision of administrative cost
and then out of the 8 cents or 4 cents or
6 cents or 2 cents, whatever they de-
cide, those administrative costs would
come out of that additional amount.

Mr. BUMPERS. I follow you. And the
rest of it then would go to the Depart-
ment of Defense and the National Insti-
tutes of Health?

Mrs. FEINSTEIN. That is correct.

Mr. BUMPERS. I thank the Senator.

Mrs. BOXER. Will the Senator yield
for a moment?

Mrs. FEINSTEIN. I would be happy
to.

Mrs. BOXER. I thank the Senator for
her leadership on the breast cancer
stamp. I was proud to be one of the co-
sponsors of the stamp. I know how hard
she worked. I know it took many,
many hours of work. I was sitting in
the Appropriations Committee when
the committee chose to await action
on the floor. I know that a couple of
the senior members of the committee
were not that enthusiastic. But I do
feel that what the Senator says is
right. This bill, this freestanding bill
that we have now passed, takes the
best of both worlds. I am very excited
about it. I congratulate my friend. I
can’t wait to go to the post office and
buy that stamp. If all the American
people just think about buying a few of
those stamps during the year, we will
be able to put so much more into re-
search. It is just a great concept. I
thank my colleague for her leadership.

Mrs. FEINSTEIN. I thank the Sen-
ator from California for her comments.
I thank the Senator for her help, and I
think all of us can be very proud if we
just await Presidential signature. It is
a fine thing.

——————

DEPARTMENTS OF COMMERCE,
JUSTICE, AND STATE, THE JUDI-
CIARY, AND RELATED AGENCIES
APPROPRIATIONS ACT, 1998

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 986

The PRESIDING OFFICER. The Sen-
ate will now proceed to consider the
amendment of the Senator from Cali-
fornia, which is to be considered under
a pending time agreement.

Mrs. FEINSTEIN. I thank the Chair.

Now, if we may turn to something
which is of very deep concern. The
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amendment that I have sent to the
desk is on behalf of the ranking mem-
ber of the Judiciary Committee, Sen-
ator LEAHY; the Senator from Wash-
ington, Mrs. MURRAY; my colleague
from California, Senator BOXER; and
the two Senators from Nevada, Sen-
ators REID and BRYAN. The amendment
is an amendment to strike and sub-
stitute language. The section we would
strike from the bill is section 305,
which splits the Ninth Circuit Court of
Appeals on an appropriations bill.

Mr. President, this legislation which
I am presenting serves as a substitute
to a nongermane provision of the fiscal
year 1998 appropriations bill for Com-
merce, State, Justice.

Mr. GREGG. Will the Senator from
California yield for a question?

Mrs. FEINSTEIN. Yes, I will.

Mr. GREGG. I am sorry to break in.
I was wondering if the Senator would
agree to reducing the time of this
amendment down to 3 hours equally di-
vided?

Mrs. FEINSTEIN. I would be happy
to.

Mr. GREGG. I ask unanimous con-
sent that, under the prior order on this
amendment, the time be reduced to 3
hours.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. I thank the Senator
from California.

Mrs. FEINSTEIN. Mr. President, this
bill, with no hearing, no due diligence,
no consultation with the ninth cir-
cuit—any of its judges, attorneys, bar
associations within the circuit—splits
the circuit, and I would like to show
you how it splits the circuit. It creates
a twelfth circuit which would comprise
Washington, Arizona, Alaska, Oregon,
Hawaii, Idaho, and Montana. If you
look at the map—separate and distinct,
alone—separated from the rest, would
be the State of Arizona. The proposal
would leave in the ninth circuit only
two States—the States of California
and Nevada—along with the territories
of Guam and the Marianas.

Now, what is wrong with that? First
of all, the way in which it is done,
which I will address in detail. But sec-
ond, it creates two unequal circuits.
The ninth circuit and Nevada would
have close to 35 million people and the
twelfth circuit would have 16 million
people. But look at the proposed dis-
tribution of the judges. It would dis-
tribute 15 judges to the ninth circuit
and 13 judges to the remainder—an un-
equal, unfair distribution of judges.

Here is what the effect would be. In
the ninth circuit, you would have 363
cases per judge. In the new twelfth cir-
cuit, each judge would have just 239
cases. So the judges of the ninth cir-
cuit would immediately have caseloads
52 percent higher than the judges of the
twelfth circuit.

Mr. President, the real point is that
there is already a resolution to this
issue. It was passed by the Senate last
session, and it has already passed the
House. The resolution is legislation
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that calls for a study of all of the cir-
cuits, with special emphasis on the
ninth circuit.

The substitute amendment that I am
offering today to form a study commis-
sion passed the House of Representa-
tives unanimously in June. This bill is
identical to the House-passed bill. The
study commission represents, I believe,
the only principled approach to dealing
with an issue as important and far-
reaching as the structure of the U.S.
courts of appeals.

If T may, Mr. President, there has
never been a division of a circuit court
without careful study and without the
support of the judges and the lawyers
within the circuit who represent the
public they serve. There has never been
a division of any circuit in this man-
ner—arbitrary, political, and gerry-
mandered. As a member of the Senate
Judiciary Committee, I am deeply con-
cerned that the legislation to split the
ninth circuit has been included in this
appropriations bill with no hearing, no
study, no due diligence as to its im-
pact. Section 305 of the bill contains
language for this split. It is a misuse,
in my view, of the appropriations proc-
ess.

Yesterday, Representative HENRY
HYDE, the chairman of the House Judi-
ciary Committee, wrote a strongly
worded letter, which was circulated
broadly. I would like to quote from it.

I understand that this week the Senate is
expected to consider S. 1022, the Commerce-
Justice-State-Judiciary appropriations bill.
Included in the bill is a major piece of sub-
stantive legislation, the ‘‘Ninth Circuit
Court of Appeals Reorganization Act of
1997.” This provision of the bill (section 305)
would amend Title 28 of the United States
Code by dividing the existing Ninth Circuit
into two circuits. As you well know, altering
the structure of the federal judicial system
is a serious matter. It is something that Con-
gress does rarely, and only after careful con-
sideration.

It is anticipated that an amendment will
be offered to replace the circuit division
rider with legislation to create a commis-
sion—

That is what I am trying to do at this
time—
to study the courts of appeals and report rec-
ommendations on possible change. This leg-
islation, H.R. 908, has already passed the
House unanimously on a voice vote on June
3, 1997. A similar bill, S. 956, was passed
unanimously by the Senate in the 104th Con-
gress. This is a far superior way of dealing
with the problems of caseload growth in the
Ninth Circuit and other courts of appeals. I
urge your support for the amendment.

Sincerely, Henry Hyde, Chairman.

So the House is on record supporting
a study. The chairman of the Judiciary
Committee of the House writes this let-
ter, and yet this split is in the bill. The
administration has issued a strong
statement to the Senate Appropria-
tions Committee indicating its support
for a study commission and its opposi-
tion to the inclusion of such far-reach-
ing legislation in an appropriations
bill.

Mr. President, I hope the President
will veto this bill if it should contain
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an arbitrary split of the Ninth Circuit
Court of Appeals—a split done politi-
cally, as a form of gerrymandering.

In a letter dated July 11, Gov. Pete
Wilson reiterated his support for the
commission study and stated that the
present effort to split the circuit in-
volves judicial gerrymandering, appar-
ently designed, and I quote, ‘‘to cordon
off some judges in one circuit while
keeping others in another because of
concerns, whether perceived or real,
over particular judges’ perspectives or
judicial philosophy.”

Less than 2 weeks ago, when Gov-
ernor Wilson wrote this letter, there
was a proposal that would have divided
the ninth circuit into three circuits
and split California in half. Then there
was another proposal that would have
left California and Hawaii in a two-
State circuit, the first time in history
that a Federal judicial circuit would
have consisted of fewer than three
States.

In a matter of hours, an amendment
was made to the bill, and we have the
latest proposal which keeps California
whole, teams it with Nevada, isolating
a geographical neighbor, Arizona, and
placing Arizona with Oregon, Wash-
ington, Hawaii, Idaho, Alaska, and
Montana. Mr. President, I respectfully
submit this is not the way to do the
people’s legal business. This is not the
way to restructure the Ninth Circuit
Court of Appeals.

Let me offer some history. I authored
the first proposal to create a commis-
sion on structural alternatives for the
Federal courts of appeal in the 104th
Congress during a markup session in
the Senate Judiciary Committee on
December 8, 1985. If that had been
passed, the job would have been done
by now. The Senate ultimately passed
legislation to create a study commis-
sion during that Congress on March 20.

As noted above, in the present Con-
gress, a commission bill identical to
the one I am offering today unani-
mously passed the House. So both
Houses of Congress have spoken on this
issue and both Houses of Congress have
said if the Ninth Circuit Court of Ap-
peals should be split, no due diligence,
consult the judges, consult the attor-
neys who practice before it, look at the
precedents, see that there is study,
thought and consideration to what
would be the best split. None of this
has been done. In a matter of a week,
four separate proposals have been put
forward and changed with no oppor-
tunity for anyone who practices law in
the ninth circuit, the huge ninth cir-
cuit, to indicate what the impact of
those proposals might be.

The House-passed bill was modeled
on a proposal I introduced with Sen-
ator REID on January 30, 1997. The
House Judiciary Subcommittee Chair-
man COBLE and Chairman HYDE moved
the bill with the support and cospon-
sorship of Representative BERMAN. The
current H.R. 908 represents a com-
promise that was worked out in the
House and endorsed by every House Re-
publican and Democrat.
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I should note that the House-passed
bill is very similar to a compromise on
a study commission that Senator
BURNS and I reached together just a
few months ago. This all began with
Senator BURNS. I understand his con-
cerns. He has legitimate interests, le-
gitimate thoughts, and I appreciate
them. The last I had heard was Senator
BURNS signed off on the study commis-
sion. So you can imagine the surprise
when I heard. My goodness, this is on
an appropriations bill. And Members of
this body have taken it on themselves
to arbitrarily just decide, willy-nilly,
how the ninth circuit should be split.

The House-passed commission study
is fully bipartisan, a 10-member com-
mission. The commission would oper-
ate for 18 months, at which time it
would make recommendations to Con-
gress for any changes in circuit struc-
ture or alignment.

I don’t think we should subject some-
thing as important as the structure of
our courts to political gamesmanship,
and that is just what this is. The study
called for in H.R. 908 is a responsible
method of evaluating the current situ-
ation and making recommendations
that can provide a sound foundation for
Congressional action in the future.

A study is needed to determine
whether this or any proposed circuit
division would be likely to improve the
administration of justice in the region.
That is the fundamental question:
Would a split improve the administra-
tion of justice, and, if so, what should
that split be? Even among those who
believe that some kind of split should
occur, there is no consensus as to
where any circuit boundary lines might
be redrawn.

During the 105th Congress, pro-
ponents of a circuit split put forward
these four proposals. One would have
split the north from the southernmost
States of the circuit. The second would
have chopped the existing circuit into
three separate circuits and split Cali-
fornia in half. The third would have
created a narrow stringbean circuit.
That was the same proposal that failed
to pass the Senate during the 104th
Congress.

The current proposal, which rep-
resents at least the fourth proposal in
the 105th Congress, is a modification of
the stringbean circuit. Again, no due
diligence, no hearings, no study, no
testimony—nothing.

As I noted before, the proposal iso-
lates Arizona. It combines Nevada. It
separates coastal States that have
common maritime law. And that is
why I say it is gerrymandering. I say if
it looks like a gerrymander, talks like
a gerrymander, it probably is a gerry-
mander.

Let’s talk about the costs inherent in
what is happening here today. If this
bill passes and should go into law,
splitting the circuit will require dupli-
cative offices of clerk of the court, cir-
cuit executive, staff attorneys, settle-
ment attorneys and library as well as
courtrooms, mail and computer facili-
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ties. According to the ninth circuit ex-
ecutive office, neither Phoenix nor Se-
attle currently have facilities capable
of housing a court of appeals head-
quarters operation.

As part of the review of last year’s
similar proposal to split the circuit,
the GSA estimated that it would cost a
minimum of $23 million to construct
new facilities for a headquarters in
Phoenix, and I would be very surprised
if it was as little as $23 million. Based
on GSA costs, the ninth circuit execu-
tive has estimated that building and
renovation costs for creating or up-
grading new headquarters in Seattle
and Phoenix would amount to at least
$566 million. Additional combined out-
lay of another $6 million in startup
costs would be needed to outfit both
Phoenix and Seattle.

The CBO last year estimated the cost
of duplicative staff positions at $1 mil-
lion annually. The new proposal calls
for two coequal clerks of the court in
the twelfth circuit. Assuming each
clerk would have the customary deputy
clerk and staff attorney, an additional
$300,000 in salaries would be added to
the total. So the new twelfth circuit
would cost an additional $1.3 million
annually for duplicate salaries, and
minimum of $25 million in Phoenix and
an additional amount for Seattle. It is
estimated the cost would run in the
neighborhood of $60 million.

This wouldn’t be so bad if there just
hadn’t been approved and spent $140
million to rehabilitate and seismically
equip the Ninth Circuit Court of Ap-
peals in the city of San Francisco and
Pasadena—3$140 million has just been
spent. I just visited the San Francisco
ninth circuit. It compares with the
U.S. Capitol. There is a brand-new li-
brary already built in, magnificent
chambers, one library that is solid red-
wood, marble that is incredible, light-
ing fixtures that go back well over 100
years. It is an amazing and beautiful
building.

Under the configuration of States
proposed for the new twelfth circuit,
the circuit executive estimates that
upward of 50 percent of the space re-
cently renovated in San Francisco and
Pasadena at a cost of $140 million
would no longer be needed. The space
was specifically designed to meet the
business needs of the court of appeals.
The executive office estimates, ‘It
would cost many tens of millions of
dollars to modify the space to make it
usable by tenants other than the court
of appeals.”

Let me talk for a minute about the
real risk of an impetuous political and
gerrymandered split of the ninth cir-
cuit.

Forum shopping: Organizations and
entities whose activities cut across
State lines, and those who sue them,
would be able to forum shop to take ad-
vantage of favorable precedents or to
avoid those that are unfavorable. And I
suspect, frankly speaking, that this is
just what is behind this split. Thus, an
additional burden would be placed on
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the U.S. Supreme Court to resolve con-
flicts that are now handled internally
within the circuit.

Here are some examples provided by
the ninth circuit of how dividing it
could invite forum shopping: water dis-
putes concerning the Colorado River,
which affect California, Nevada, and
Arizona; commercial disputes between
large contractors like Boeing and
McDonald—perhaps that is resolved
now—or Microsoft and Intel; different
legal precedents affecting the shipping
industry along the coastline of the con-
tinental United States and Hawaii.

Think of the complications created if
different commercial and maritime
rules governed the Port of Los Angeles
and the Port of Tacoma and Hawaii.
The ninth circuit includes a vast ex-
panse of coastal area, all subject to the
same Federal law on cargo loading, on
seaman’s wages, on personal injury,
and maritime employment. Vessels
plying the coast stop frequently at
ports in California, Washington, Alas-
ka, Hawaii and the Pacific territories.
If the circuit were to be divided, sea-
men would have an incentive to forum
shop among port districts in order to
predetermine the most sympathetic
court of appeals to hear the case.

In the commercial law area, all of the
States in the circuit have considerable
economic relations with California be-
cause of its large and diverse popu-
lation. In a recent case, Vizcaino v.
Microsoft, the ninth circuit decided to
hear a case en banc concerning whether
Microsoft contractors were entitled to
the same ERISA benefits and stock op-
tions as were regular employees.
Microsoft is a large corporation with
primary offices in Washington but sig-
nificant business operations in Cali-
fornia. If the ninth circuit were split,
Microsoft or its employees might
choose to bring a lawsuit in either the
ninth or twelfth circuit, in hopes of
finding a more sympathetic court.

The judges and lawyers of the ninth
circuit overwhelmingly oppose what is
happening in this bill. Let me repeat
that. The lawyers and judges in all of
the ninth circuit States overwhelm-
ingly oppose what is happening in this
State, Justice, Commerce appropria-
tions bill.

On four occasions, the Federal judges
in the ninth circuit and the practicing
lawyers in the ninth circuit judicial
conference have voted their opposition
to splitting the circuit. The official bar
organizations of Arizona, California,
Hawaii, Idaho, Montana and Nevada,
and the National Federal Bar Associa-
tion, all have taken positions against
circuit division. No State bar organiza-
tion in the circuit has taken a position
in favor of circuit division or what is
happening in this bill.

Candidly speaking, this is a political
decision of Senators of the Appropria-
tions Committee to affect the legal
business of 50 million people in the
United States with an arbitrary split,
gerrymandered, of the Ninth Circuit
Court of Appeals. Candidly speaking,
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also, the ninth circuit is large. Cali-
fornia alone is predicted to be 50 mil-
lion people by the year 2025.

Whether the circuit should be split or
not, I can’t say. I strongly believe it is
a decision that should not be made,
however, either politically or in a cav-
alier fashion. The decision should not
be made without study, without hear-
ing, without comment from those law-
yers and judges whose clients are af-
fected by it.

If—and I say if—the circuit is eventu-
ally split, it should be the product of
diligence, of study, of hearing, of com-
mentary. It should be part of an anal-
ysis of how the circuit courts are func-
tioning in the United States. There
may well be a better split involving
other States. I don’t know, and I would
hazard a guess that no one in this
Chamber knows that either.

But this does mean a careful study of
population should be undertaken. It
means an even distribution of caseload
by judge, not a rammed-through cir-
cuit split that has a 52 percent higher
caseload for judges in this new ninth
circuit than in the twelfth circuit. On
its face, it is patently unfair. Anybody
who looks at any split that says you
split it so that one set of judges has
double the number of cases than the
other—that doesn’t meet a simple test
of fairness.

There should be a careful study of

precedents, of commercial law, of mari-
time law, of the other aspects of prece-
dents. California now has the largest
consumer market in the United States
in Los Angeles; the third largest in the
San Francisco Bay area. It is a huge
consumer market, and it is going to be
bigger with all kinds of intercommuni-

cation among these States.
There should be a study of costs. I

pointed out the duplication of staff, I
pointed out the need for two new court-
houses when two already have been re-
furbished at a cost of $140 million for
the taxpayers. All of this is being done
without any study, any hearing, any
commentary. It is not something of

which this great body can be proud.
I notice that the distinguished Sen-

ator from Nevada is here, and if I
might ask him, I believe he would like
10 minutes? I will be happy to yield to

him.

Mr. GREGG. Mr. President, if the
Senator from California wouldn’t mind,
I would like to go from side to side.

Mrs. FEINSTEIN. I will be happy to
do that.

Mr. GREGG. I yield to the Senator
from Washington 20 minutes.

The PRESIDING OFFICER. The Sen-

ator from Washington.
Mr. GORTON. Mr. President, there

can be no serious argument posed to
Members in body that it is not appro-
priate, maybe beyond appropriate, for
all practical purposes necessary, for
the proper administration of justice
that the U.S. Court of Appeals—almost
twice as large as the next largest court
of appeals and almost three times as
large in population and in caseload as
the average circuit—should not be di-
vided.
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Twenty-three years ago, a commis-
sion, the Hruska Commission, said the
Ninth Circuit Court of Appeals was too
large and should be divided; that no
circuit court of appeals should have
more than 15 judges. The reasons, of
course, is collegiality, the prompt and
effective administration of justice. Any
other argument is simply a matter of
delay, simply a matter of a mainte-
nance of the status quo.

The Ninth Circuit Court of Appeals
should be divided. There have been
bills on this subject and hearings on
this subject in most of the Congresses
from 1975, 22 years ago, to date. The
very proposal that is before us right
now, with minor changes, was rec-
ommended by the Judiciary Committee
in the last Congress and did not come
to a vote because it was clear that it
would be filibustered as an independent
vote. That is at least one of the reasons
that when he comes to the floor, the
chairman of the Judiciary Committee
will recommend the rejection of this
amendment and supports the division
that is included in this bill.

But, Mr. President, before I get back
to the merits of the proposal, I want to
express my deep concern over some
portions of the opposition that come to
this bill from California and perhaps
elsewhere. One of the reasons that the
Senator from California can describe
this bill as a gerrymander, one of the
reasons that she can call for delay is
because the proponents of the division
have acceded to the requests of the
Senators from the various States that
are affected by this division.

Should we have another study com-
mission? That study commission, if it
is remotely objective, will recommend
the division of the ninth circuit not
into two, but into three new circuits, a
proposition that this Senator feels to
be highly appropriate. The only way to
create three new circuits out of the
present ninth circuit is to divide the
State of California and to place it into
two circuits: one centered in San Fran-
cisco, the other centered in Los Ange-
les.

That recommendation has been with

us for many years. That recommenda-
tion was incorporated into the first
version of this bill. The two Senators
from California are vehemently op-
posed to that recommendation, and I
strongly suspect that if we go 2 years
and have another study commission
and it comes up with dividing Cali-
fornia, they will find a reason to object
to it again and to filibuster the pro-
posal.
So what did the sponsors of the divi-
sion do? The sponsors of the division
said, ‘“Fine, we will accede to the wish-
es of the Senators from California. We
will make this a two-new-circuit bill.”
California will be left united.

The Senators from Nevada, with
some real justice with respect to the
bill reported by the Judiciary Com-
mittee 2 years ago, stated that they
didn’t like the division; that Nevada
felt more drawn to California than it
did to the Pacific Northwest and Ari-
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zona. And so in this bill, we have ac-
ceded to the wishes of the Senators
from Nevada and have left that State
in the ninth circuit with the State of
California.

That is the reason that the circuit, as
it appears in the bill, is not contiguous.
But in the days of the Internet, of e-
mail, of faxes, of air transportation,
there is nothing but history to require
that circuits be made up of contiguous
States. And, of course, Alaska and Ha-
waii have never been contiguous to the
States in the ninth circuit. Nor has
Puerto Rico and the Virgin Islands to
the circuits to which they are at-
tached.

Finally, the State of Hawaii, through
its Senators, when it was determined
there was to be a bill, elected, to my
delight, Mr. President, that it would
rather be in the smaller, the more inti-
mate, the more collegial circuit, the
new twelfth, and that appears in the
bill. Then when we asked the rep-
resentatives of Guam and the trust ter-
ritories of the Pacific, they said, while
they really don’t want to change that,
of course, they prefer to stay with Ha-
waii.

If the great majority of the Senators
from the Northwest and from Arizona
wish a new circuit that is so logical,
and if they have deferred to the wishes
of the Senators from Colorado and Ne-
vada as to their desires, why should we
say no on the floor of the Senate to
those who wish the division? What
business is it of the Governor of Cali-
fornia to tell us how the ninth circuit
should be constituted? I am deeply
troubled that Senators whose own
wishes, reflecting what they think is
best for their States, have been re-
spected, refuse so arbitrarily as they
and their predecessors have for more
than two decades to accede to ours.

Mr. President, there are 28 positions
authorized for the Ninth Circuit Court
of Appeals. There are 10 more requested
by those judges and approved by the
Judicial Council. That is a collegial
circuit? At the number 28, three-judge
panels that are chosen by lot have 3,276
possible combinations of those three
judges. You, Mr. President, one of the
youngest of our Members, could be ap-
pointed to the ninth circuit, could
serve on it for 30 years, and the
chances are you would never serve on
the same panel of three twice in that
entire period of time. That is
collegiality?

The ninth circuit is slow from the
time appeals are filed until they are
decided. It is notoriously reversed more
frequently than in the case of any
other circuit. When I was attorney gen-
eral of the State of Washington, we fig-
ured that if we could get the Supreme
Court of the United States to take cer-
tiorari from the ninth circuit, we had
at least a 75-percent chance of winning
in the U.S. Supreme Court, of causing
it to repeal the circuit.

At one level, that is not a totally rel-
evant argument, because the two new
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circuits would start with exactly the
same judges they have now, and I can’t
note any difference in philosophy from
those who come from the States in the
old ninth circuit under this proposal
and the new twelfth circuit, and, of
course, they are nominated by the
same Presidents and confirmed by the
same Members of the U.S. Senate. But
I suspect that if the judges who work
together knew one another a little bit
better than they do now, there would
at least be a marginal improvement in
the number of times during which they
are reversed.

Mr. President, there is simply no jus-
tification whatsoever for the mainte-
nance of this huge and unwieldy cir-
cuit. The Senator from California said
in 20 years, California itself will have
50 million people. We have a wonderful
First Circuit Court of Appeals, much
smaller than the twelfth we propose in
this legislation. New York and Penn-
sylvania, that don’t have the popu-
lation of California combined, have al-
ways been in separate circuits, and
they are both on the Atlantic Ocean,
and they both have to deal with the
same kind of admiralty law.

No, Mr. President. The time has
come. There have been hearings galore.
Those hearings have occupied a quarter
of a century. There have been bills re-
ported. Another study, another delay,
only to be followed by another attempt
to delay after that when a three-circuit
division is proposed.

No, Mr. President. The time is now.
The division is appropriate. It will not
be the last in the history of the U.S.
courts. But it seems to me we should
go ahead. From a personal point of
view, I am somewhat unhappy that
while we have done all we can to ac-
commodate California, California re-
fuses to accommodate us.

Mrs. FEINSTEIN addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. How much time is
remaining on our side, Mr. President?

The PRESIDING OFFICER. Fifty-
eight minutes.

Mrs. FEINSTEIN. I thank the Chair.

Mr. President, I yield 10 minutes of
the time to the ranking member of the
Judiciary Committee, Senator LEAHY.

Mr. LEAHY. Mr. President, I have
been on the Appropriations Committee
for 20-some odd years, on the Judiciary
Committee about the same amount of
time, and I understand that periodi-
cally, out of necessity, we have some
items of legislation on the appropria-
tions. But this is about as amazing a
step as we could take to determine the
fate of the ninth circuit on an appro-
priations bill.

It is not the way to do it. We say we
are going to split the Nation’s largest
court of appeals on this appropriations
bill. We have had no hearings, no testi-
mony, no public deliberations on the
proposed split before us.

Well, the 45 million people that live
in these nine Western States deserve a

the

CONGRESSIONAL RECORD — SENATE

more considered approach. What we
ought to do is have the Senate Judici-
ary Committee hold hearings, conduct
an independent study to determine
whether this or any other proposed cir-
cuit division is mnecessary, find out
what is the best way to do it, and not
just do it basically based on one vote
with very little debate in a committee,
then on the floor in an appropriations
bill.

Last year, the Senate unanimously
passed a bill to create a bipartisan
commission to study if and how the
ninth circuit should be restructured.
And that is what the House has done
this year. The amendment of the dis-
tinguished Senator from California
[Mrs. FEINSTEIN], is the same language
as H.R. 908, the House-passed bill.

What the Senator from California has
done is a principled approach. It is also
the approach supported by the major-
ity of the judges and lawyers in the
areas served.

Are there problems in the ninth cir-
cuit? Of course there are. Let me point
out to you, it is a problem not caused
by the circuit, but by the U.S. Senate;
9 of the 28 judgeships in the ninth cir-
cuit are vacant. There are nominees up
here before the Senate.

As a result, the national average is
315 days to get a decision, but for the
ninth circuit, it is 429 days. We have
people in the ninth circuit who pay
taxes like everybody else but who have
to wait an extra 114 days. In fact, the
ninth circuit canceled 600 hearings this
year because we cannot get judges con-
firmed to sit there.

And what does that mean? It means
that a multimillion-dollar settlement
of a nationwide consumer class action
against a maker of alleged defective
minivans is not heard; a $71.7 million
antitrust case involving the monopo-
lizing of photocopy markets is not
there; an arsenic and lead poisoning
class action case with a $68 million set-
tlement agreement is not being heard.

What is happening, Mr. President, is
that we go on and try to do little quick
fixes because somebody wants to at the
moment on an appropriations bill.

What we ought to do, if we want to
really do something to help justice in
this country, is for the leadership of
the Senate, that is, those who schedule
debate, in this case, the majority lead-
er, to take some of these judges and
allow us to confirm them.

The distinguished senior Senator
from Utah, the chairman of the Senate
Judiciary Committee, is on the floor.
He has been working hard to get judges
heard. But no matter how many we
hear in the Judiciary Committee, un-
less they are confirmed on the floor of
the Senate, it does not do any good.

At this point, incidentally, we have
confirmed—and we are down to the sev-
enth month of this session—we have
confirmed six judges. We are about to
take another vacation. No more judges
will be confirmed. That is less than one
a month.

There are over 100 vacancies. We have
about 40 or so nominees up here wait-
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ing to be confirmed. We cannot even
get them confirmed. Here is one, Wil-
liam Fletcher, nominated in 1995; still
waiting. Richard Paez, the first month
of 1996; still waiting. Margaret
McKeown, March 1996; still waiting.
This goes on and on and on.

Here is what we have in vacancies—
102 vacancies. This Senate has con-
firmed six.

We all give speeches of needing judi-
cial reform and needing law and order.
You have a whole lot of courts where,
because the U.S. Senate, because the
leadership of the U.S. Senate will not
let us confirm judges, we have courts
where prosecutors have to kick cases
out, that they have to plea bargain and
everything else because there are not
enough judges to hear them.

Now, when you have proponents of
the split of the ninth circuit say it is
because justice is being denied, the rea-
son justice is being denied is not geog-
raphy; the real reason justice is being
denied is because judges are being de-
layed.

These are four well-qualified in the
ninth circuit, four well-qualified peo-
ple. In fact, they have the highest rat-
ings there are. One nominee has actu-
ally been favorably reported by the Ju-
diciary Committee, but no—no—action
here.

What is happening, Mr. President, is
not something that is going to get
fixed by the Judiciary Committee, but
is going to get fixed if the U.S. Senate
does the duty it is supposed to. If we
have judges here people do not like,
vote them down. We held up the Dep-
uty Attorney General of the United
States, Eric Holder, week after week.
““Oh, we’ve got Senators, we cannot tell
you their names, of course, but we have
Senators who have real problems, real
problems with this man. We can’t bring
him to a vote. We’ve got real prob-
lems.”

We brought it to a vote. I asked for a
rollcall vote. I thought, well, at least
let all those Senators, unnamed Sen-
ators, who had an excuse for holding
the No. 2 law enforcement officer of
this country—I said, now we will know
who they are, because, obviously, they
have problems that they would hold up
this man all these months, so they will
vote against him. And the clerk called
the roll.

And do you know what it was? You
know how many voted against him?
You say, maybe 30? Probably 20, 10, I
ask my good friend, the ranking mem-
ber? You know how many it was?

Mr. HOLLINGS. How many?

Mr. LEAHY. Zero. I cannot quite say
it—I cannot quite say it like my good
friend from South Carolina. He is the
only person I know who can get five
syllables in the word ‘‘zero,”” but zero.
It was 100 to nothing; 100 to nothing.

But what we have is, while the Judi-
cial Conference, Chief Justice
Rehnquist was asking for more jus-
tices, we have 27 vacancies in the court
of appeals. We have all kinds of prob-
lems. And the ninth circuit is not
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going to be helped by politicizing it on
an appropriations bill.

The ninth circuit can at least be
helped by doing what the Senator from
California said, have a nonpartisan pro-
fessional panel look, make a rec-
ommendation, go to the Senate Judici-
ary Committee, vote it up or down,
which is exactly what we should be
doing on these judges. If we do not
want them, vote them down.

But what we have is always some
mysterious person who has a problem.
But when we have to vote in the light
of day, there is no mysterious person
at all because they vote for them. So,
Mr. President, I know there are others
who wish to speak.

Mr. President, I ask unanimous con-
sent that a letter be printed in the
RECORD addressed to Majority Leader
LOTT from all the leaders of seven na-
tional legal groups, asking him to fi-
nally move these judges that are being
held hostage.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

AMERICAN BAR ASSOCIATION,
July 14, 1997.

Hon. WILLIAM J. CLINTON,
The President, The White House,
Washington, DC.
Hon. TRENT LOTT,
The Majority Leader, U.S. Senate,
Washington, DC.

DEAR MR. PRESIDENT AND MR. MAJORITY
LEADER: Among the constitutional respon-
sibilities entrusted to the President and the
Senate, none is more essential to the founda-
tion upon which our democracy rests than
the appointment of justices and judges to
serve at all levels of the federal bench. Not-
withstanding the intensely political nature
of the process, historically this critical duty
has been carried out with bipartisan coopera-
tion to ensure a highly qualified and effec-
tive federal judiciary.

There is a looming crisis in the Nation
brought on by the extraordinary number of
vacant federal judicial positions and the re-
sulting problems that are associated with de-
layed judicial appointments. There are 102
pending judicial vacancies, or 11% of the
number of authorized judicial positions. A
record 24 of these Article III positions have
been vacant for more than 18 months. Those
courts hardest hit are among the nation’s
busiest; for example, the Ninth Circuit Court
of Appeals has 9 of its 28 positions vacant. At
the district court level, six states have un-
usually high vacancy rates: 10 in California,
8 in Pennsylvania, 6 in New York, 5 in Illi-
nois, and 4 each in Texas and Louisiana.

The injustice of this situation for all of so-
ciety cannot be overstated. Dangerously
crowded dockets, suspended civil case dock-
ets, burgeoning criminal caseloads, overbur-
dened judges, and chronically undermanned
courts undermine our democracy and respect
for the supremacy of law.

We, the undersigned representatives of na-
tional legal organizations, call upon the
President and the Senate to devote the time
and resources necessary to expedite the se-
lection and confirmation process for federal
judicial nominees. We respectfully urge all
participants in the process to move quickly
to resolve the issues that have resulted in
these numerous and longstanding vacancies
in order to preserve the integrity of our jus-
tice system.

N. Lee Cooper, President, American Bar
Association; U. Lawrence Boze, Presi-
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dent, National Bar Association; Hugo
Chavaino, President, Hispanic National
Bar Association; Paul Chan, President,
National Asian Pacific American Bar
Association; Howard Twiggs, Presi-
dent, Association of Trial Lawyers of
America; Sally Lee Foley, President,
National Association of Women Law-
yers; Juliet Gee, President, National
Conference of Women’s Bar Associa-
tion.

Mr. LEAHY. Mr. President, let us
also not add to the partisanship we
have had with stopping judges from
being confirmed by now showing even
more of a capricious nature on the part
of the U.S. Senate by splitting the
ninth circuit with no hearings, no de-
bate, no thoughtful consideration.

I yield the floor.

Mr. GREGG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I just
mention briefly there have been con-
siderable hearings on this issue, testi-
mony before our committee on this
issue, and the matter has been around
and been discussed at length in a vari-
ety of forums.

Mr. President, how much time do we
have?

The PRESIDING OFFICER. Seventy-
seven minutes and eighteen seconds.

Mr. GREGG. And the Senator from
California has?

The PRESIDING OFFICER. Forty-
nine minutes.

Mr. GREGG. We have 77 minutes?

The PRESIDING OFFICER. Yes.

Mr. GREGG. I yield, in sequence, 5
minutes to the Senator from Utah and
20 minutes to the Senator from Mon-
tana, if that is acceptable.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I rise
today to speak in support of the appro-
priations provision effecting a split of
the Ninth U.S. Circuit Court of Ap-
peals, and to respectively oppose the
amendment offered by my colleague
from California. Splitting the ninth
circuit is appropriate at this time for
three principal reasons: First, its size.
The ninth circuit is the largest of the
13 federal circuits. Indeed, the ninth
circuit is larger than the 1st, 2d, 3d,
4th, 5th, 6th, 7th and 11th circuits com-
bined. The population of the States
comprising the ninth circuit is
49,358,941, almost one-fifth of the Na-
tion’s population. The size of the cir-
cuit also has an effect on the caseloads
of the judges of the circuit. The ninth
circuit’s caseload in recent years has
been in excess of 7,000 cases a year, far
and away more than in any other cir-
cuit.

The second reason to support this
proposal is a function of the first. The
ninth circuit’s size also negatively im-
pacts the internal consistency of law
within the circuit. There are currently
28 seats on the ninth circuit, and many
who are claiming that Congress should
significantly add to that number at
least 10 more seats—so, 38 seats. A cir-
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cuit comprised of so many judges is en-
tirely unmanageable and undermines
important considerations of judicial
economy, efficiency and collegiality.
Because the circuit is so large its
judges cannot sit together to hear
cases en banc as do other circuits, and
accordingly the court has lost the nec-
essary sense of judicial collegiality,
and coherence of its circuit-wide case
law. I would venture that there are as
many contradictory rules of law within
the ninth circuit as there are within all
the other circuits combined. This has, I
believe, contributed to a trend by
which some ninth circuit judges feel
totally free to disregard precedent, be
it circuit precedent or even the Su-
preme Court’s rulings. Just this past
term, the ninth circuit had an astound-
ing reversal rate of 95 percent before
the Supreme Court. Twenty-eight of 29
cases were reversed. And the usual rate
is no less than 75 percent of their cases
are reversed. One ninth circuit judge
has expressed chagrin at this regret-
table situation, explaining that ‘‘the
circuit is too large and has too many
cases—making it impossible to keep
abreast of ninth circuit decisions.”

The third cost of having such a large
circuit is the resulting delay in having
cases decided. The ninth circuit is, in
fact, one of the slowest in turning
around case decisions from the time of
filing. And, because of its size, some
cases, especially high-profile ones, ap-
pear to be subject to manipulation.

These important considerations have
persuaded me that the ninth circuit
should be split. And, I am happy to re-
port that I believe some of my col-
leagues on the other side of the aisle,
from States within the ninth circuit,
will vote against the present amend-
ment, and support the split provided
for in the present bill.

And finally, I would like to say a
word about the way in which this pro-
posed split has come to the floor. Some
argue that a significant development
like splitting a judicial circuit should
not arise in the context of an appro-
priations bill—that the committee of
jurisdiction, in this case the Judiciary
Committee, should have the oppor-
tunity to review and comment about
this proposal. I could not agree more
with the proposition that this is a seri-
ous matter, deserving serious consider-
ation. I point out, however, that the
Judiciary Committee has indeed exam-
ined the advisability of splitting the
ninth circuit. In just the last Congress,
the Judiciary Committee held hearings
on the subject, hearing from judges of
the circuit and others knowledgeable
about the implications of a split. After
that hearing, the committee reported
out a bill that, in many regards, is
similar to the one before the Senate
today.

Accordingly, I am confident that the
Senate has before it today a well-con-
sidered and desperately needed pro-
posal to divide the ninth circuit. This
is a proposal that serves the interests
of judicial efficiency, stable case law,
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and equal justice for Americans within
the ninth circuit.

With all due respect, therefore, I
must take exception to the proposed
commission my colleague from Cali-
fornia is now offering by way of an
amendment. I think the time for a split
of the ninth circuit is now. I believe we
have studied the matter thoroughly,
and that there is no need for further
hearings or a commission.

Frankly, I would expect that, were
we in fact to proceed with another
commission, it would simply make a
recommendation similar to the Hruska
report of nearly 25 years ago—namely,
to divide the State of California. I
don’t have any doubt in my mind that
that is what a future commission will
decide, because if you want to get pop-
ulation equality, you are going to have
to divide California. This does not do
that, in deference to the Governor of
California and, I might add, the two
Senators from California, and to the
various Congresspeople from Cali-
fornia. And I might add, should this
amendment succeed—the amendment
of the distinguished Senator from Cali-
fornia—and a commission be created
that ultimately recommends splitting
California, I may well be compelled, as
will others in this body, to support
that split and finally put this matter
to rest. So this is dangerous stuff to be
playing around with because I believe
that there will be a split of California
if you go the commission route.

Now, while I recognize that many are
greatly concerned about the prospect
of dividing the State of California, I
have to tell everybody today that this
is pretty certain to result if this
amendment is enacted.

I urge my colleagues to vote against
the amendment offered by my col-
league from California. I believe, in the
best interests of all concerned, this is
an adequate and reasonable response.
And, frankly, we have given States
within the total area to be divided
their right to choose which circuit
they will belong to. I think that is an
appropriate, reasonable, decent way to
proceed. Otherwise, we are just delay-
ing this another 2, 3 years, and we will
come up with another split of Cali-
fornia, which will be vigorously fought
against by Members of the California
delegation in both the House and Sen-
ate, and we will wind up right back
where we are, or California will be
split. If it is split, I think it would be
to the disadvantage of California, as I
view it.

I hope our colleagues will vote down
this amendment, as well-intentioned as
it is, and will vote for this split, be-
cause it would be a split that would, I
think, bring about collegiality, and it
will bring about a better functioning
two circuits, and it will give the States
who want the split a chance to have
their own circuit, where they can work
together in the best interests of their
States.

If California continues to be the most
reversible set of judges in the Nation,
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then they will have to live with that.
Then everybody will know exactly who
are the people that are doing this, who
are the judicial activists, the ones un-
dermining the judicial system, and are
really causing California the pain,
struggles, and difficulties that come
from an out-of-control, judicially ac-
tivist Ninth Circuit Court of Appeals.

I yield the floor.

Mrs. FEINSTEIN
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I do
not see the Senator from Nevada at the
moment. How much time do I have re-
maining?

The PRESIDING OFFICER. The Sen-
ator has 48 minutes 40 seconds.

Mrs. FEINSTEIN. I yield 5 minutes
to the Senator from Washington [Mrs.
MURRAY].

The PRESIDING OFFICER. The Sen-
ator from Washington [Mrs. MURRAY]
is recognized.

Mrs. MURRAY. Mr. President, I rise
in strong support of the Feinstein
amendment. We simply should not—
must not—divide the Ninth Circuit
Court of Appeals on an appropriations
bill. It is an irresponsible way to pro-
ceed with such a fundamentally impor-
tant question about how we best ad-
minister justice in the West.

I want to remind my colleagues that
this body, the Senate, in the 104th Con-
gress twice approved a study commis-
sion bill. In June, the House of Rep-
resentatives sent us a bill, H.R. 908, es-
tablishing a similar commission. That
bill is waiting at the desk for our ac-
tion. House Judiciary Chairman HENRY
HYDE has voiced his dismay at this end
run around his authorizing committee.
Tuesday he wrote to Chairman HATCH,
saying: ‘“As you well know, altering
the structure of the Federal judicial
system is a serious matter. It is some-
thing that Congress does rarely, and
only after careful consideration.”

Mr. President, I am not necessarily
opposed to a split of the ninth circuit,
but I am adamantly opposed to an ap-
propriation’s rider mandating such a
gerrymandered split. As Chairman
HYDE suggested, we need judicial ex-
perts thoroughly analyzing the courts
and advising us on what makes sense
from a national perspective.

With so many of those who work di-
rectly in the ninth circuit opposed to
this split, it seems clear we need guid-
ance before we act. The White House
opposes this split, the majority of
judges on the ninth circuit oppose this
split, and the majority of bar associa-
tions of the affected States oppose this
split. Simply put, this is not the right
way to proceed.

We need answers to some important
questions first. How much will this
cost? Should we create a virtual one-
state court? Should Arizona become a
part of the tenth circuit? Where should
we place a new circuit’s courthouse?
How many judges should serve in each
circuit and from which States should
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they come? Should we break the ninth
circuit into three circuits? How will
our Pacific maritime law be affected?
Before I participate in breaking up an
institution that is more than 100 years
old, I want those—and many more
questions—answered.

Mr. President, I also have another
concern. I find it interesting that sup-
porters of this rider so often refer to
the pace at which the ninth circuit
does its business. Yet, these same Sen-
ators have done little or nothing to fill
the many vacancies plaguing the ninth
circuit. An outstanding member of the
Washington State legal community,
Margaret McKeown, has been lan-
guishing for nearly 2 years in this
body. She has yet to receive a hearing.
This is unconscionable and this has
real impact on the administration of
justice. To make the ninth circuit—or
any circuit—work, we must have
judges. Let’s get the confirmation
process moving, and that will stop the
glacial pace that people are concerned
about.

Finally, I want to remind my col-
leagues that we have passed almost
every fiscal year 1998 appropriations
bill without contentious riders. We
should have learned from the disaster
relief bill what can happen when these
riders dominate the process. I believe
we should maintain the bipartisan ap-
proach we’ve used so far and avoid let-
ting this important bill get bogged
down with riders.

Let’s do our appropriations job right
and let’s do the very serious job of re-
configuring the judiciary right. I urge
my colleagues to support the Feinstein
amendment establishing a commission
to guide the Congress on how best to
resolve any real or perceived difficul-
ties in the administration of justice in
the ninth circuit.

I yield my time back to the Senator
from California.

Mr. BURNS. Mr. President, I rise to
oppose the amendment that would
strike the provision from the Com-
merce, State, Justice appropriations
bill to divide the Ninth Circuit Court of
Appeals. We have heard so much said
today about how the bar associations
oppose it, the judges oppose it, and no-
body has said anything about the peo-
ple. Are they secondary in our justice
system? We are supposed to be serving
the people, and I think the bar associa-
tions do, too. I happen to believe that
they believe very strongly in the kind
of service that they deliver to their cli-
entele. But we haven’t heard that
today.

If there were a judicial equivalent of
baseball’s famous ‘‘Mendoza line,”
marking the mediocre batting average
of .200 below which players dread drop-
ping, then the Ninth U.S. Circuit Court
of Appeals would be laboring in the
farm leagues.

In terms of the rate at which its deci-
sions are reversed by the U.S. Supreme
Court, the ninth circuit’s record for
failure is practically unblemished. In
recent years, on average, more than 80
percent of rulings by the ninth have
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been overturned. This past term, the
Supreme Court reviewed 29 cases from
the ninth circuit—it reversed, in part
or in whole, an astonishing 28 of them.

The ninth circuit in 1996-97 alone was
reversed, often 9 to 0, on decisions as-
serting the right to die, requiring sher-
iffs to conduct federally required but
unfunded background checks on people
who buy guns, and denying the right of
groups who were economically harmed
by the Endangered Species Act to sue
even though the law gives legal stand-
ing to any person.

While the high court undoubtedly
chooses many cases with the express
intent of reversing them, the ninth cir-
cuit this past year has wrecked the
curve. For instance, the eighth circuit,
which had the second-most cases re-
viewed, had a reversal-and-affirmance
record of only 4 to 4.

But ‘‘this isn’t baseball,” says Judge
Stephen S. Trott of Boise, ID, accord-
ing to a recent Los Angeles Times arti-
cle.

Agreed. The jurisprudence of our
Federal appellate court system is far
more serious than a game. In my view,
the fact that the ninth circuit is unde-
niably out of step with the rest of the
Nation is perhaps the least of the mul-
titude of reasons to consider splitting
this giant court.

First, the ninth circuit outstrips the
other circuits in all measures of size,
both physically and legally. The ninth
circuit encompasses a land mass the
size of Western Europe. Its nine States
and two territories—Alaska, Arizona,
California, Hawaii, Idaho, Montana,
Nevada, Oregon, Washington, Guam,
and the Northern Mariana Islands—
stretch from the Arctic Circle south to
the United States-Mexico border and
west across the international dateline.
It has a population of nearly 50 million
people, about 1 in 5 Americans, and is
expected to grow by 43 percent over
just the next 13 years.

Second, the ninth’s caseload is the
largest. More than 8,500 appeals were
filed last year, and that number is ex-
pected to jump by nearly 700 percent in
the next 25 years, making the ninth
less than a model of fair and speedy
justice. In fact, of the 11 regional cir-
cuits and the District of Columbia cir-
cuit, it ranks next-to-worst in the du-
ration of pending appeals—an average
of 429 days, usually more for criminal
cases, compared to the national aver-
age of 315 days.

These delays are costly. Appeals take
time and money, and they’re putting
the squeeze on my State. Litigants and
attorneys who must make frequent and
expensive trips to San Francisco are
pleading for reform.

Third, the problems of geography and
population are two factors that con-
tribute to judicial inconsistency on the
ninth. Because the 28 judgeships of the
ninth—nearly twice the maximum
number recommended by the U.S. Judi-
cial Conference—are scattered so far
and wide, the court has experimented
with limited en banc proceedings in
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which a panel of 11 judges decides the
most important cases. By relaying on
this approach, conflicting court deci-
sions are common. The right hand
doesn’t know what the left hand is
doing. As a result, decisions by the
ninth are often narrow and set few
precedents for use by judges in other
cases.

In fact, several of the Supreme Court
Justices criticized the Ninth Circuit’s
en banc decision in Washington versus
Glucksberg that the due process clause
of the 14th amendment guarantees
critically ill individuals a limited right
to assisted suicide. Even some liberal
members of the Court, such as Justice
Ginsburg, expressed concern that the
Ninth Circuit opinion seemed to give
Federal courts a ‘‘dangerous power.”’

Size was a factor leading a congres-
sional commission in 1973 to urge split-
ting the fifth and ninth circuits. Con-
gress chose to split the fifth, while the
ninth has become bogged down in polit-
ical squabbles and has had to make due
with its enormous size.

One cannot make the argument this
has not been heard, or that it has not
been studied when in actuality it has.

Some press accounts have portrayed
the debate as a clash of party
ideologies, of conservatives who favor
the split versus liberals who do not.
But such a view is short-sighted. These
press accounts overlook the bipartisan
support behind dividing the ninth. For
many of us, it is just as simple as
wanting a court that is closer in every
sense to the people it serves.

Supreme Court Justice Anthony Ken-
nedy has publicly noted the merit of di-
vision. The U.S. Department of Justice
has recently said ‘‘the sheer size of the
Ninth Circuit, even without its attend-
ant management difficulties, argues
for its division.” Montana Governor
Marc Racicot, a former State attorney
general, favors the idea. And I would
now like to submit a letter from Gov-
ernor Racicot supporting this split.

Mr. President, I ask unanimous con-
sent that the letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

OFFICE OF THE GOVERNOR,
STATE OF MONTANA,
Helena, MT, July 22, 1997.
Senator CONRAD BURNS,
U.S. Senate, Washington DC.

DEAR SENATOR BURNS: I would like to sub-
mit this letter in support of an amendment
to the appropriations bill for the Depart-
ments of Commerce, Justice and State, the
Judiciary, and related agencies for the fiscal
year ending September 30, 1998. The amend-
ment would divide the Ninth Circuit Court of
Appeals and create a Twelfth Circuit Court
of Appeals made up of the states of Alaska,
Arizona, Hawaii, Idaho, Montana, Oregon,
and Washington. As you know, I have been
supportive of this effort for a long time and
I continue to support the proposal for the
reasons stated below.

The Ninth Circuit, of which Montana is
currently a part, is simply too large to effec-
tively respond to the needs of those it serves.
That Court has 28 judges making decisions
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for 9 states and 2 territories, with a popu-
lation of between 40 and 50 million people in
an area that encompasses about fourteen
million square miles. The next largest cir-
cuit has a population of under 30 million.
California cases alone represent over half of
the Ninth Circuit’s caseload and the number
of judges exceeds by twelve the next largest
appellate court, the Fifth Circuit, and is six-
teen more than the average appellate bench.
I cannot imagine anyone making a compel-
ling argument that a judicial unit of govern-
ment this size can be administratively effi-
cient.

As you know, our system of jurisprudence
relies upon the principle of ‘‘stare decisis’ or
precedent. With a circuit and court so large,
most cases must be heard by smaller panels
of judges, with increased reliance upon staff
and summary procedures. With 28 judges,
there are over 3,276 combinations of panels
that may decide cases that involve similar
issues. This leads to conflicting and unpub-
lished opinions, reduced communications
among judges and little consistency in the
court’s determinations. The lack of consist-
ency in a court’s decisions, in turn, makes
our system of justice unpredictable and un-
reliable. As a result, the body of established
precedent in the circuit can be rendered
meaningless. There is, in essence, a diminu-
tion of precedent, which undermines the sta-
bility and predictability of the law, and ac-
tually leads to increased litigation.

I have questioned whether the operational
costs of such a large system are compara-
tively higher. Travel expenses and efficiency
of judges and staff should be examined to de-
termine if significant efficiencies could be
produced in a smaller circuit. It is not true
that a new circuit would result in attorneys
traveling to the same cities for argument as
before. Montana attorneys often are ordered
to San Francisco for argument.

The size of the Ninth Circuit also seems to
bear upon the length of time it takes to
make decisions. The median time to dispose
of a case—from the time of filing a notice of
appeal to the final decision on the merits—is
14.6 months. Arguments will be made that
much of this time is consumed by counsel
rather than the Court; however, I can recall
as Montana’s Attorney General waiting a
long time for the Court to decide cases for
which the record had been submitted months
or years before.

Habeas corpus matters have taken up to 14
years in one Montana case. It appears that
the legitimate interest of the public in
reaching final resolution in these cases is
not given equal and appropriate consider-
ation when balancing the rights of peti-
tioners. The resulting delays invite the kinds
of “‘recreational’ use of the court system by
inmates that we have seen in recent years.

Opponents of splitting the Ninth Circuit
argue that the larger the circuit the more
consistency in federal law and mention that
judges and attorneys have testified to a
sense of community which they enjoy with
the existing appellate courts. As I noted in
the beginning of my letter, the size of the
Ninth Circuit bench has led to decision-mak-
ing by panel, the differing combinations of
which leads inescapably to a lack of consist-
ency in precedential authority. And to argue
that judges and attorneys are comfortable
with the status quo is a position that, with
all due respect, I would imagine falls deaf on
the ears of those who have been awaiting a
decision from the Court for many months or
years.

I do not take the position that Montanans
can only find justice before a bench made up
of Montana judges or judges from neigh-
boring states. And I am not moved to my po-
sition by the political arguments of interest
groups whose position on S. 956 is based upon
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whether they wish their particular body of
substantive law to change or remain the
same. However, I do not believe that the
original intent of the appellate court system,
which was to establish circuits which re-
flected a regional identity by designating a
manageable set of contiguous states that
shared a common background, is consistent
with a circuit that serves twenty million
more people than most of the other circuits
and covers fourteen million square miles.

Suggestions to divide the Ninth Circuit
Court of Appeals have apparently been pro-
posed since before World War II. The Hruska
Commission (Commission on Revision of the
Federal Court Appellate System) in 1973 rec-
ommended dividing the Fifth and the Ninth
Circuits (the Fifth was subsequently divided,
but not the Ninth). Opponents of dividing
circuits recommend a variety of alter-
natives: consolidation of all circuits into one
large national court, dividing California into
two different circuits, and finally the famil-
iar solution of studying the problem further.
I hope Congress does not delay further cor-
recting a situation that penalizes those
states in the Ninth Circuit for the incredible
population growth that has occurred in Cali-
fornia and is occurring in Nevada.

I strongly support the proposed amend-
ment, because I think it will solve some of
the problems mentioned above and end many
of the frustrations we feel with the Ninth
Circuit Court of Appeals. If I can be of fur-
ther assistance in your effort to pass this
proposal, please let me know.

Sincerely,
MARC RACICOT,
Governor.

Mr. BURNS. Mr. President, I would
like to read one part of the Governor’s
letter. He states ‘‘the Ninth Circuit is
simply too large to effectively respond
to the needs of those it serves.” State
legislatures of the Northwest consist-
ently and overwhelmingly call on Con-
gress to split the ninth circuit.

On the other hand, the bill is opposed
by judges and lawyers in the ninth cir-
cuit who would lose control over their
fiefdoms. It is also opposed by special-
interest groups that apparently care
little about the troubles that are
caused by the ninth circuit.

Mr. President, as you may know,
since I came to the Senate in 1989, I
have sponsored numerous bills and
amendments that would achieve a split
of the ninth circuit and I commend the
Commerce, State Justice, Sub-
committee on their willingness to
again take up the fight in the 105th
Congress. It’s an old axiom that justice
delayed is justice denied. For too long
the people of the ninth circuit have
been caught in the cogs of the wheels
of justice. I want to put a stop to this
inequity by dividing this court before
its growth overwhelms us all.

Mr. President, in looking at what has
been said by some, that it has not been
heard, that it has not been studied,
let’s just take a look and see what has
been done since.

In 1974, the Senate Judiciary Com-
mittee held hearings on S. 729 to re-
align the fifth and ninth. It was re-
ported out of committee. Nothing hap-
pened.

On March 7, 1984, the Judiciary Sub-
committee on Courts held hearings on
S. 1156, the Ninth Court of Appeals Re-
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organization Act of 1983. No action was
taken.

On March 6, 1990, the Senate Judici-
ary Subcommittee on Courts and Ad-
ministrative Practices held hearings on
S. 948, the Ninth Circuit Court of Ap-
peals Reorganization Act of 1989. And
there was no action taken.

In 1990, the Intellectual Property and
Administration of Justice Committee
held hearings on H.R. 4900, the Ninth
Circuit Court of Appeals Reorganiza-
tion Act of 1990. Still no action was
taken.

H.R. 3654 died in committee without
hearings.

In 1995, the full Senate Judiciary
Committee held hearings on S. 956, the
Court of Appeals Reorganization Act of
1995. An amended version passed the
Senate by voice vote, but it died in the
House Judiciary Committee.

So it is not that this has not been
looked at and studied. It has always
gotten bogged down.

Basically that is what we are talking
about here. We continue to talk about
the bar association doesn’t want it, the
judges of the ninth don’t want it. When
do we start listening to the people who
have to use it?

Mr. President, I yield the floor.

I reserve the remainder of my time.

Mrs. FEINSTEIN addressed the
Chair.

The PRESIDING OFFICER [Mr. BEN-
NETT]. The Senator from California.

Mrs. FEINSTEIN. Mr. President, I
yield 10 minutes of my time to the dis-
tinguished Senator from Nevada [Mr.
REID].

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, if a litigant
in the ninth circuit, which covers the
areas that have already been spoken of,
has a case heard before a Federal dis-
trict judge or a bankruptcy court and
they are displeased with how the case
turns out, they have a right to appeal
that case. Under the framework of the
courts that we have now in this coun-
try, that is appealed to the Ninth Cir-
cuit Court of Appeals in San Francisco.

That is what we are talking about
here today—what happens when a case
is appealed from a lower Federal court
to the ninth circuit, which is an inter-
mediary step before it goes to the U.S.
Supreme Court. That is what we are
talking about. It is extremely impor-
tant if you are involved in the judicial
process. There isn’t a court that is
more important than a circuit court, a
Federal circuit court of appeals.

We are very fortunate in the ninth
circuit to have the chief judge of the
ninth circuit, not only one of the dis-
tinguished jurists of this country but
also a graduate of Stanford Law School
with a great academic record, but,
most important for this Senator, is a
Nevadan, born in Nevada, went to
school in Nevada until he got into law
school. We didn’t have a law school.

I have spent a lot of time with Judge
Hug learning about the ninth circuit. I
would ask the Members of this body to
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reflect upon what the ranking member
of the Judiciary Committee said. The
ninth circuit is doing an excellent job.
They are reducing caseload. In fact,
even with nine vacancies, which the
distinguished ranking member, the
senior Senator from Vermont, estab-
lished, the ninth circuit caseload is de-
creasing—not increasing, decreasing.
They have increased their termination
of cases by almost 1,000 from March
1996 to March 1997. They are doing a
good job even though they are handi-
capped because the Senate won’t con-
firm the vacancies that they now have.

I, first of all, want to thank the dis-
tinguished Senator on the sub-
committee, Senator GREGG, for taking
into account my concerns about the
split. I very much want this study to
go forward, the amendment that is now
before this body. But if it doesn’t go
forward, it is important that the State
of Nevada recognize people—recognize,
as the chairman of the subcommittee
recognized, that the State of Nevada is
now the most urban State in America.
Ninety percent of the people live in the
metropolitan areas of Reno and Las
Vegas. We have tremendously difficult
judicial problems. Frankly, the way
the State has changed populationwise
is we have a great deal in common with
the more populated areas of America.

We feel that it would be unfair to
have the split any other way than it
now is. There may be other and better
ways to split this court. That is why
this study is so important. That is why
the U.S. Senate last year passed a
study saying let’s take a look at all the
circuit courts before a decision is made
as to how you are going to split the
ninth circuit. We all have a feeling
that the ninth circuit is large. It is
larger than most all of the other cir-
cuits. But the fact of the matter is,
how can we determine how it should be
split under the terms that it is now
being done; that is, before the Appro-
priations Committee? It is being done
for reasons that are not legal in na-
ture. They are political in nature.

Judge Hug said, ‘‘By adding a circuit-
split provision as a rider to an appro-
priations bill, it would completely by-
pass the Judiciary Committee and
would seek to impose a new judicial
structure on nine Western States and
the Pacific territories without appro-
priate hearings, public comment, or
independent research subsequent of
such action.”

Let’s, in effect, have the experts take
a look at what we should do. The House
passed a compromise very comparable
to what we did last year. The House
passed a bill that says let’s have the
Chief Justice, the President of the
United States, and the minority and
majority leaders of the House and Sen-
ate pick people to serve on this 10-
member commission and to report
back to us in 18 months as to what
should be done.

I think it would even be better, while
all of this is going on, to fill the nine
vacancies in the ninth circuit. People
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are really concerned about the admin-
istration of justice. Let’s have the ma-
jority move those people through this
body as quickly as possible.

The fifth circuit, the most recently
split circuit, has only 1,000 fewer cases
than the ninth circuit, and the elev-
enth circuit, the other half of the most
recently split circuit, is the slowest
circuit for filing the disposition. It is
not the ninth circuit, even though we
are hamstrung and are short a signifi-
cant number of judges. If you look at
the eleventh circuit, which has 1,000
fewer cases than the ninth circuit, it
takes them longer to dispose of a case
than the ninth circuit.

So the ninth circuit should be com-
mended for the good work they are
doing with the limited resources they
have.

Mr. President, there are some who
say, ‘“Well, it is important that we do
this because California takes up so
much of the ninth circuit.”

Another misstatement of fact: Cali-
fornia doesn’t do as much work in the
ninth circuit as, for example, the sec-
ond circuit. The second circuit, New
York, has 86 percent of the filings; the
ninth circuit, only has 55 percent. The
fifth circuit takes up 72 percent of the
filings; and the eleventh circuit, Flor-
ida, takes up 55 percent of the cases.

So, Mr. President, California is not
the glutton that people have alleged it
to be. They don’t take up as many of
the case filings as other circuits.

I would compare the qualifications of
the ninth circuit judges—those ap-
pointed by Republican Presidents and
those appointed by Democratic Presi-
dents—with any other circuit. From
the finest law schools in America are
the judges who serve on the ninth cir-
cuit. Five of the senior judges in the
ninth circuit were appointed by Repub-
lican Presidents; four by Democratic
Presidents.

There has been a lot of talk in this
body about the Hruska Commission.
The Hruska Commission said, in 1974,
you should split the circuits. But let’s
listen to what the experts said about
that. I have a letter here dated July 17,
1997, from Arthur Helman, Professor of
Law at the University of Pittsburgh. I
will read parts of this letter. This is
written to the president of the Cali-
fornia State Bar Association.

Again, as the Deputy Executive Director of
the Hruska Commission, and as a scholar
who has studied the ninth circuit extensively
during the intervening period, I am in as
good a position as anyone to shed light on
this matter. My conclusion is unequivocal.
Such speculation is baseless.

Mr. President, this isn’t some lawyer
from California or some professor from
California or anyone in the ninth cir-
cuit. This is the professor in the School
of Law at the University of Pittsburgh.

My conclusion is unequivocal. Such specu-
lation is baseless. The circumstances that
led to the Hruska Commission are no longer
present, and there is absolutely no reason to
think that a new commission would endorse
such a proposal. Let me be more specific.
The Hruska Commission recommendation
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was driven primarily by a single factor. The
commission believes that ‘‘no circuit should
be created which would immediately require
more than nine active judges.”” That was a
realistic possibility 25 years ago. Today it is
not. In fact, of existing circuits, all but one
have more than nine active judges. With the
nine-judge circuit a relic of the past, a new
commission would have no reason to rec-
ommend a division of California. A second
consideration is also relevant. The Hruska
Commission held hearings in the ninth cir-
cuit, and, although there was no consensus,
several prominent California judges ex-
pressed support for the idea of dividing Cali-
fornia between Federal judicial circuits.

I know that sounds implausible, but that
only underscores how much things have
changed since the Hruska Commission car-
ried out its work 25 years ago. Plainly, no
such support would be forthcoming today
without a record such as the one of the
Hruska Commission and with overwhelming
opposition from the California bar, no com-
mission would recommend a division of Cali-
fornia. For all these reasons the speculation
you referred to is totally without founda-
tion. Whatever recommendations the new
commission might make, I am confident
that dividing California into circuits will not
be among them.

Mr. President, in short, we should do
the right thing. The right thing calls
for having experts report back to us in
a reasonable period of time. If they
want to do it in a year, even though it
would put a tremendous amount of
work on them, I would accept that so
that next year at this time we could
take appropriate action. But to go for-
ward the way we have done in the Ap-
propriations Committee is bad. It is
bad legislation and makes this body
look bad, and it is bad legislation be-
cause it makes our judicial system
look real bad. It has never ever hap-
pened before that we have divided a
circuit court the way we are about to
do it now. The lives of people depend on
what we do today. Cases that are ap-
pealed to the U.S. Supreme Court come
from these circuits. I suggest we follow
the recommendation of the amendment
that is now before this body.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I yield 15 minutes to the
Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I thank
the chairman for yielding in opposition
to the Feinstein amendment and hope
that the Senate would concur with the
findings of the committee. Commerce,
State, Justice appropriations has dealt
in what I believe is an appropriate way
with the issue of the ninth circuit
court. There should be no surprises.
This is simply not a new issue. I have
always felt, and I think many concur,
that if you want to not resolve an
issue, you create a commission and
study something once again, and we
know that this has been studied and
recommendations have been made.

In 1973, the Hruska Commission sug-
gested that the ninth and the fifth cir-
cuits be split, and the fifth circuit was
split, the ninth was not. There was
simply too much political controversy
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around it. My guess is today it is a lot
more about politics than it is about
justice, justice to the citizens of our
country who deserve a timely process
in the courts, and certainly with the
ninth circuit court being as large as it
is, as other Senators have spoken to
this afternoon, justice appropriately
and timely rendered is the question.

It has been mentioned—I believe the
Senator from Montana mentioned that
the ninth circuit averages 429 days and
that the medium national time average
is 315 days. When you are in the midst
of a lawsuit, do you set it aside? Do
you quit spending money? Do you stop
the retainer of the attorneys rep-
resenting you? I doubt it. And that
clock ticks on and the money accumu-
lates, and the cost is high and justice
goes unrendered.

Then the question in this very ex-
tended court is to whether the justice
is appropriate. The Senator from Utah
referenced the number of times the Su-
preme Court this year has overruled
the ninth circuit. Those are all part of
the issues that brought the citizens of
Idaho to me and to my colleague, Sen-
ator KEMPTHORNE, to suggest that it
was time we dealt with this issue, that
it had been since 1973 that the issue
was found to be one of division, one of
the appropriate allocation of States,
money, and judges, and that simply has
not occurred.

I hope that we would deal with this.

The bill before us today would put
California, Nevada, Guam, and the
Northern Marianas in the ninth cir-
cuit. It would also create a new twelfth
circuit including Alaska, Idaho, Mon-
tana, Hawaii, Oregon, and Washington.
I am currently a cosponsor of Senator
MURKOSWKI’s bill, S. 431, which splits
the ninth circuit a little differently.
However, I find the division in the
Gregg-Stevens amendment to be very
well though out and fair. I think either
split of the ninth circuit would work
much better than the current organiza-
tion of the ninth circuit.

The subject of dividing the ninth cir-
cuit split has been discussed now for
many years. In fact, as long as 1973, the
Hruska Commission suggested the
ninth and fifth circuits should be split.
Although the fifth circuit was divided,
the ninth was not. Ever since then, the
debate about splitting the ninth circuit
has roared on.

Frankly, Mr. President, I am per-
plexed why there is any question about
this proposal. The ninth circuit is by
the largest circuit in the TUnited
States. It currently employs 28
judges—11 more than any other circuit.
The U.S. Judicial Conference has called
any circuit with more than 15 judges
unworkable. I guess that means, in the
opinion of the Judicial Conference, we
have an unworkable situation.

The ninth circuit currently serves 45
million people. This is 60 percent more
than the next largest district. The Cen-
sus Bureau has estimated that by 2010,
the population in the ninth circuit will
top 63 million people, an increase of 40
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percent. The situation has worsened
since the Hruska Commission sug-
gested a split of the ninth circuit—a
trend certain to continue with further
delay.

Over the years of debate on this
issue, there has been much discussion
of inconsistency and unmanageable
caseloads. I would like to change the
focus of the argument for just a mo-
ment and instead look at the impact on
the people of the ninth circuit, which
includes the people of Idaho. The size
of the ninth circuit also has quite an
effect on these individuals.

The ninth circuit averages 429 days
from filing to concluding an appeal.
This is much longer than the national
median time of 315 days. This affects
the individuals who resort to the judi-
cial system to resolve a dispute in
their lives. It’s been said that people in
this country want and expect swift, ef-
ficient justice and I think they deserve
it.

It is not fair for the people in the
ninth circuit to be subjected to this in-
efficiency. People want their disputes
to be solved quickly so they can go on
with their lives. A lawsuit has the abil-
ity to consume everything else in one’s
life. In the ninth circuit, it consumes
their lives for a longer period of time.
Also, during this extended process,
these individuals are forced to continue
paying legal fees. Mr. President, I ask
you if 100 extra days in litigation
sounds like swift justice.

The huge backlog that develops can
lead to different sorts of problems in
the Northwest. The economic stability
of the Northwest is threatened when
suits involving, for example, the tim-
ber industry are forced into the back-
log of inefficiency.

It is unquestioned that the ninth cir-
cuit covers a huge area. However, when
that is combined with the 7,000 new fil-
ings the circuit had last year, it be-
comes almost impossible to keep
abreast of legal developments in the
circuit. The result is everchanging ju-
dicial patterns that inevitably make
conflicting rulings. This leads to judi-
cial inconsistency, which is not good
for the system, or the people who seek
relief through the system. This might
help to explain the fact that the ninth
circuit has an 82 percent rate of rever-
sal by the Supreme Court of the United
States. Mr. President, I ask you if this
sounds like efficient justice.

Opponents of this legislation argue
that the extreme size and population of
the ninth circuit is not enough of a
reason to support a split. However,
that was the exact reason for the split
of the former eighth circuit, which cre-
ated the tenth circuit. It was also the
exact reason for dividing the fifth cir-
cuit and creating the eleventh circuit.
In fact, as I said before, when the fifth
circuit was split, it was suggested that
the ninth circuit be split as well.

Opponents also argue for the need of
a new commission to determine the
need for a split of the ninth circuit.
Twenty-five years ago the suggestion
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of just such a commission was to split
the ninth circuit. It has grown since
then, and is continuing to grow. The
proposed split has been discussed for
many years now, including Senate Ju-
diciary hearings. There is more than
enough data currently in the record to
make an informed decision, and that
decision should be to split the ninth
circuit.

Mr. President, this situation has
been a long time in coming. It is now
time for us to act. The split of the fifth
circuit worked 25 years ago, so there is
no reason we should not expect similar
success with the ninth circuit. It is
time that we recognize the competing
interests of the differing regions in the
ninth circuit and split them up. I ask
that my colleagues support the split of
the ninth circuit in the interest of re-
turning swift, efficient justice to the
people of the ninth circuit.

The PRESIDING OFFICER. Who
yields time?

Mrs. FEINSTEIN addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. I yield 5 minutes
to the distinguished Senator from Cali-
fornia, my colleague, Senator BOXER.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I thank the Chair. I
thank my colleague. I stand in favor of
the pending Feinstein amendment call-
ing for a study to decide whether the
people would be better served by split-
ting the ninth circuit and, if so, how to
split the ninth circuit.

Mr. President, I am very fortunate at
this time to be sitting on the Appro-
priations Committee, and I knew when
I took a seat on that committee it was
very powerful. Mr. President, I know
you sit on that committee as well, and
we are proud to be there. But, in my
opinion, I never believed the Appro-
priations Committee would take it
upon itself to determine how to split
the ninth circuit. It seems to me if we
are going to undertake this, it ought to
be a study. The study ought to go to
the Judiciary Committee, of which my
distinguished colleague, Senator FEIN-
STEIN, is a member. That is the proper
way to serve the people we represent.

Congress has redrawn circuit bound-
aries only twice since creating the
modern appellate system in 1891. So
only twice has Congress stepped in.
Congress has never divided a circuit
without the support of the circuit
judges and the organized bar. The
judges and lawyers of the ninth circuit
overwhelmingly oppose the split with-
out first studying it. The Federal Bar
Association and the bar associations of
California, Arizona, Nevada, Montana,
Idaho, and Hawaii have all passed reso-
lutions expressing their opposition to
splitting the circuit. The Ninth Circuit
Judicial Council, the governing body
for all the courts in the ninth circuit,
is unanimous in their opposition to
splitting the circuit.

The last time splitting up the ninth
circuit was studied was during the
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Hruska Commission in 1973, and the
principal authors of that report, Judge
Charles Wiggins of Nevada and former
Deputy Executive Director of the
Hruska Commission, Professor Arthur
Hellman, agree that its recommenda-
tion to split the ninth circuit is out-
dated and they oppose a split without
first conducting a study. And that, of
course, is what the pending amendment
is about, to have a study first.

Now, we hear many comments in this
Chamber, and I heard them in com-
mittee, about the delay at the ninth
circuit. Any delay in total case proc-
essing time is clearly due to unfilled
vacancies. I have heard this over and
over. There are 28 judicial seats on the
ninth circuit. Of these 28, there are
only 19 active judges. So clearly we
have not done our job here, and it
seems to me justice delayed is justice
denied, and we better get busy.

We have some excellent nominees
pending before the Senate and before
the Committee on the Judiciary. And I
tell you, I have been quite frustrated
that we cannot seem to get these nomi-
nations up before the body but yet we
can seem to bring a split of the ninth
circuit with all its ramifications here
in lickety-split time without much
study. I find it very, very ironic when
we have the most qualified candidates
who have been selected by Republicans
and Democrats alike sitting and wait-
ing here in excess of a year and a half,
2 years.

We hear about the high reversal rate
at the ninth circuit, and clearly there
is a high reversal, if you look at it this
way —28 of 29 cases. However, the Su-
preme Court elects to hear only a tiny
fraction of the more than 4,000 final
dispositions issued annually by the cir-
cuit. So thousands of cases stand and
then 28 of 29 that they chose to hear
they reversed.

But, Mr. President, it is interesting.
Four other circuits have higher rever-
sal rates than the ninth circuit. The
first, second, seventh, and D.C. circuits
are all reversed 100 percent of the time.

We also hear that California judicial
philosophy dominates the ninth -cir-
cuit. Ten of the circuits’ nineteen ac-
tive judges actually sit outside Cali-
fornia: Arizona, Nevada, and Idaho
each have two judges; Montana, Wash-
ington, Oregon, and Alaska each have
one. And the circuit judges are evenly
split between Republicans and Demo-
crats. Of the court’s 19 active judges,
Mr. President, 10 were nominated by
Republican Presidents and 9 by Demo-
cratic Presidents. So many of the argu-
ments that we hear today seem to me
to be rather specious.

Then we hear the argument that this
is very cost efficient, but no one talks
about costs of the splitting up of the
ninth circuit, and those would be sub-
stantial. Creation of a new twelfth cir-
cuit would require duplicate offices of
clerk of court, circuit executive, staff
attorneys, settlement attorneys, Ili-
braries, courtrooms, and mail and com-
puter facilities, at an annual cost of
$1.3 million.
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Now, it may be that this money
would be well spent. I certainly am
very, very open to splitting this court.
That is not a problem for me. The prob-
lem for me is how we go about it. Be-
fore we invest this money every year
plus the $3 million startup costs, and
an additional $2 million for leasing
space, it seems to me we ought to have
a study.

So I strongly support the Feinstein
amendment. I am proud to be a cospon-
sor of it. I hope that wisdom will pre-
vail.

I thank the Chair for its patience. I
thank my colleague.

The PRESIDING OFFICER. Who
yields time?

Mr. GREGG. Mr. President, I yield 5
minutes to the Senator from Oregon.

Mr. SMITH of Oregon. Mr. President,
I have a prepared statement, but I am
going to divert from it and frankly just
speak from my heart, from my experi-
ence. My experience is not long in this
Chamber. But my experience among
the people of Oregon is very recent.
And my experience there with people
causes me to rise in opposition to the
amendment of the Senator from Cali-
fornia. I am reluctant to do that for a
personal reason. I am one of Senator
FEINSTEIN’s great admirers. She may
not know that, but I think she is a ter-
rific human being. But I have an obli-
gation to speak as best I can for the
people who elected me.

I believe this may be an imperfect
process. Maybe it should not be a rider
to a bill. But I am very aware that for
25 years this issue has been debated in
this Chamber, and we have had study
after study after study, and what we
are beginning to develop is a feeling
among the electorate that when going
for justice in the ninth circuit, that
justice will be denied. So I think there
is a lot of frustration on the part of
many of us here that we have to do
whatever we can and stop studying and
stop delaying and start doing. So I feel
very strongly about this.

I have heard many arguments today
that have merit on a procedural basis.
Yes, maybe many of the legal profes-
sion oppose this. But many people sup-
port this.

We have heard charges of gerry-
mandering. I have a map of the United
States and the circuit courts of this
country. They are saying we are gerry-
mandering on the west coast of the
United States, but I notice that nearly
every State on the east coast of the
United States is in a different circuit.
There are five circuits that cover the
Eastern United States, and those cir-
cuits have the lowest reversal rates,
taken together, of any region in the
country. I think we need to change it.

So I rise to support what Senator
GREGG is doing. I thank him for that. I
thank him for his leadership. He
doesn’t have a dog in the fight of the
ninth circuit, but a lot of us do. So I
thank him for that.

I join my colleagues in opposition to
this amendment to strike the provision
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in this bill to divide the Ninth Circuit
of the U.S. Court of Appeals. This may
not be the most perfect solution to a
difficult problem, but I believe that it
provides a platform from which to re-
lieve the caseload and reversal rate of
the Ninth Circuit Court of Appeals.
Serving more than 45 million people
and spanning 1.4 million square miles,
the Ninth Circuit Court of Appeals
handles more than 8,500 filings a year—
with a reversal rate of 96 percent. By
the year 2010, the ninth circuit popu-
lation will increase in size by 43 per-
cent.

While my colleague from California
may argue that this is an issue for fur-
ther study, I would like to remind my
colleagues that the Senate has studied
this issue for almost a quarter century
and has reported legislation to split
the ninth circuit on three separate oc-
casions. Clearly, the time has come to
act.

I want to conclude by reading the
comments of some judges who support
what is happening here, because some
have been read to the reverse.

Mr. President, we are not simply leg-
islating without just cause. The judges
that serve in the ninth circuit have
given us cause to act without further
delay. Judge Diarmuid O’Scannlain
from my state of Oregon has stated:

We (the ninth circuit) cannot grow without
limit. As the number of opinions increases,
we judges risk losing the ability to know
what our circuit’s law is. In short, bigger is
not necessarily better. The ninth circuit will
ultimately need to be split.

I replaced a great senator, Senator
Mark O. Hatfield who served in this
Chamber for 30 years. He said:

The ninth circuit’s size has created serious
problems: too many judges spending more
time and money traveling than hearing
cases, a growing backlog of cases which
threaten to bury each judge, a dangerous in-
ability to keep up with current case law, a
breakdown in judicial collegiality and, most
importantly, a failure to provide uniformity,
stability and predictability in the develop-
ment of federal law throughout the Western
region. It is increasingly clear that these
problems cannot be solved by the reforms al-
ready implemented by the Court. These ar-
guments adequately state the case for the di-
vision of the circuit. We delay at our peril.

Mr. President, justice delayed is jus-
tice denied. I ask my colleagues to join
me in opposing this amendment.

I yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President,
much time is left on both sides?

The PRESIDING OFFICER. The Sen-
ator from New Hampshire controls 46
minutes. The Senator from California
controls 27 minutes.

Mr. GREGG. Does the Senator from
California mind if we take another
speaker?

Mrs. FEINSTEIN. Not at all.

Mr. GREGG. I yield to the Senator
from Idaho for 10 minutes.

Mr. KEMPTHORNE. Mr. President,
may I commend the Senator from New
Hampshire for his efforts on this issue.

how
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I applaud him on that. It is long over-
due. Therefore, I must rise in opposi-
tion to the Senator from California, for
whom I have the utmost respect. She
and I happen to have served as mayors
in this country at the same time. I pre-
fer it when we are on the same side of
an issue. I look forward to that day
again.

The time to alleviate the problems
being faced by the ninth circuit has
long been passed. It is time for us to
deal with this. The proposal to realign
the ninth circuit was first considered
by the Senate nearly 25 years ago. For
25 years we have known that we should
be at this point, that we should have
made the decision long ago. Yet, the
option presented by this amendment
would only serve to further delay this
long overdue realignment. And further
delay serves only to deny access to jus-
tice to the people who fall under the ju-
risdiction of the ninth circuit.

The immense size of the ninth circuit
is one of the problems. The next closest
circuit in size is the sixth. The sixth
circuit has a population of just under
30 million people. The ninth circuit has
nearly 50 million people—T70 percent
more people than does the sixth. And
the problem will only get worse be-
cause, over the next 12 years, the
States which make up the current
ninth circuit are expected to grow by
43 percent.

So here we have a problem that is 25
years in the making and getting worse,
and now we can see the projections
that it is just simply going to be driven
to the point that access to justice is
absolutely impossible. As a result of
the tremendous caseloads, adjudication
by the ninth circuit is unnecessarily
and unfortunately slow. Recent figures
indicate the time to complete an ap-
peal in the ninth circuit is 40 percent
longer than the national median.

The people of the ninth circuit are
simply not served by the unneeded
delay experienced within the circuit.
The question before us, therefore, is
not a question of politics. It is a ques-
tion of fairness. The judges in the
ninth circuit simply cannot keep up
with the number of cases which are
being decided. It is nearly impossible
logistically for judges within the cir-
cuit to know the law as it is being de-
cided within the circuit, and therefore
you see inconsistencies, you see prob-
lems with not staying up with deci-
sions that have been made elsewhere
within the jurisdiction, and therefore
we see the cases being overturned.

So, should the people of the ninth
circuit have to continue to face the un-
necessary delays and judicial uncer-
tainty which is becoming commonplace
within the circuit? Should the judges
of the ninth circuit continue to be bur-
dened with a system which prevents
the kind of collegiality which is nec-
essary for effective decisionmaking?
Any objective analysis of these ques-
tions reveals that the answer must be
no. And, if the answer is no, then we
must act now to split the ninth circuit
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and provide the people within this ju-
risdiction the access to justice which
all Americans expect and are entitled
to. Speaking for the people I represent,
I say that it is fundamentally unfair to
deny the people of Idaho justice. Yet,
the amendment of the Senator from
California would continue the kind of
injustice that was exposed nearly a
quarter of a century ago.

In reviewing a proposal of this mag-
nitude, I believe it is important to
speak with those who are most familiar
with the situation. With this in mind,
I asked Idaho’s attorney general, Al
Lance, to share his views with me. I be-
lieve his words are worth repeating at
this time. He said:

My concerns regarding the ninth circuit
include its unwieldy size, inconsistency in
decisions issued by its various panels, exces-
sive delay in the issuance of those decisions,
as well as the circuit’s very high reversal
rate when its decisions are reviewed by the
U.S. Supreme Court. Furthermore, it is my
firm belief that in view of the unwieldy na-
ture of the circuit as it is presently config-
ured, that the true significance of regional
and local issues is neither fully appreciated
by the court nor reflected in the court’s deci-
sions. Hstablishing a new Twelfth Circuit
Court of Appeals will resolve these concerns
and, at the same time, reduce the average
case processing time by over 400 days to a
time period consistent with most other cir-
cuits.

In closing, I would like to quote an-
other friend of mine who is the Gov-
ernor of the State of Idaho, Phil Batt.
With regard to the ninth circuit, he
stated:

The court has been overloaded for a long
time, and it is in the interest of everyone, es-
pecially justice, to split it.

That is what this debate is truly
about: justice. I urge my colleagues to
vote for justice and to vote against the
amendment which is before us. Ameri-
cans are entitled to justice and they
are entitled to access to the justice
system, and it is being denied cur-
rently in the ninth circuit. The rem-
edy, as proposed by the Senator from
New Hampshire, is before us. It is a
quarter of a century overdue. It is time
for us to take the right action and pro-
vide that access to justice for all Amer-
icans.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
yield 10 minutes to the distinguished
Senator from Nevada, [Mr. BRYAN].

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. BRYAN. I thank the senior Sen-
ator from California.

Mr. President, I rise to support the
amendment offered by the senior Sen-
ator from California. In my view, and I
speak as one who has appeared before
the ninth circuit as an attorney, the
provision included in this appropria-
tion bill to divide the ninth circuit and
create a new 12th circuit is inappro-
priate, ill-conceived and ill-advised. I
must express my dismay that my col-
leagues on the Appropriations Com-
mittee have seen fit to usurp the juris-
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diction of the Judiciary Committee on
this matter. If there was ever an issue
that deserved to be considered in a
thoughtful and careful manner by the
Judiciary Committee, it is the issue of
reforming our Federal court system.

The Commerce, Justice, State appro-
priation bill is clearly not an appro-
priate venue to debate an issue of this
magnitude, one that will have far-
reaching policy implications, not only
for those of us in the West but for the
entire Nation.

The Ninth Circuit Court of Appeals
Reorganization Act of 1997 would refor-
mulate the ninth circuit to include
California, Nevada and the Pacific ter-
ritories, and create a new twelfth cir-
cuit consisting of Alaska, Arizona, Ha-
waii, Idaho, Montana, Oregon and
Washington.

In the 104th Congress, the distin-
guished senior Senator from Wash-
ington introduced legislation that
would have placed California, Nevada,
Arizona, Hawaii and the Pacific terri-
tories in the ninth circuit. That legis-
lation was later modified by the Judi-
ciary Committee to establish a new
ninth circuit consisting of California,
Hawaii and the Pacific territories, and
I have been further advised that at one
time a proposal was floating around
that would divide northern and south-
ern California into separate circuits.

I mention these various iterations of
dividing the ninth circuit to make the
point that there is a variety of views as
to how best to address the ninth circuit
and whether or not it should be di-
vided, and, if so, how it should be di-
vided. But in my view, it is clear the
proposal to divide the ninth circuit is
more reflective of an act of political
expediency than the prudential con-
cerns related to the administration of
justice. The sponsors of this provision
claim that the ninth circuit is unable
to effectively manage its caseload be-
cause it has grown too big and that the
solution to this perceived problem is to
divide the circuit. But this, I fear, is
only a smokescreen, for the real reason
splitting the ninth circuit being pro-
posed at this time is simply that many
do not like the decisions rendered by
the circuit.

While they will not admit that one
purpose of dividing the ninth circuit is
to change the substantive outcomes of
decisions, the sponsors have made clear
their displeasure with many decisions
issued by the court, particularly in the
area of natural resource protection.
Surely not all of the decisions in the
ninth circuit, or for that matter any
circuit, come down the way that all of
us would like. I, myself, have cospon-
sored legislation that would reverse
the effect of some of the ninth circuit
decisions. But I do not believe that dif-
ferences over the decisions rendered by
the ninth circuit are an adequate basis
to split the circuit.

What kind of precedent would the
Congress then be setting? Would a cir-
cuit court of appeals face possible re-
configuration whenever Congress does
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not like the decisions being rendered?
Does this Congress really want to sup-
port what is essentially judicial gerry-
mandering? I hope not. The ninth cir-
cuit serves nine Western States and
has been one circuit for more than 100
years. Whenever the issue of splitting
the circuit is put to a vote of the
judges and lawyers in the circuit, the
vote has been overwhelmingly to retain
the circuit as it is currently con-
stituted.

Who better than those judges who
comprise the circuit and those lawyers
who represent litigants before the
ninth circuit to determine whether or
not the ninth circuit is working effec-
tively or not?

It has been my experience that nei-
ther judges nor lawyers have been shy
about stating an opinion when they
think something needs to be changed.

The last study of the Federal Circuit
Court of Appeals was by the 1973
Hruska Commission. A fellow Nevadan,
the Honorable Charles Wiggins, a ninth
circuit court judge, served as a member
of that commission. Parenthetically,
Judge Wiggins first served as a Repub-
lican Member of the House before serv-
ing on the ninth circuit. In a letter to
California’s senior Senator, he stated:

My understanding of the role of the circuit
courts in our system of Federal justice has
changed over the years from that which I
held when the Hruska Commission issued its
final report in 1973. At that time, I endorsed
the recommendations of the Commission
calling for a division of the fifth and ninth
circuits. I have grown wiser in the suc-
ceeding 22 years.

We should heed Judge Wiggins’ expe-
rience—act wisely and not precipi-
tously in dividing this circuit.

The last time a circuit court of ap-
peals split was in 1980 when the fifth
circuit was divided and the eleventh
created. It should be noted that the
judges of the fifth circuit unanimously
requested the split, a situation we
clearly do not have with the ninth cir-
cuit.

In a recent letter,
wrote me:

Circuit division is not the answer. It has
not proved effective in reducing delays. The
former fifth circuit ranked sixth in case
processing times just prior to its division
into the fifth and eleventh circuits. Since
the division, the new fifth circuit is still
ranked fifth or seventh, while the new elev-
enth circuit now ranks 12th, the slowest of
all circuits. The Ninth Circuit Court of Ap-
peals judges are the fastest in the Nation in
disposing of cases once the panel has re-
ceived the case.

So the ninth circuit would appear to
take the appropriate administrative
steps to manage its caseloads through
innovative ways that other circuits use
as models.

The ninth circuit disposes of cases in
1.9 months from oral argument to ren-
dering a decision. That is less than the
national average by 2 weeks. This cur-
rently makes the ninth circuit the sec-
ond most efficient circuit in the coun-
try.

So it is obvious the circuit has recog-
nized caseload management is an area

Judge Wiggins
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that needs improving and is success-
fully addressing it.

I find it particularly ironic that in
this political environment in which
budget decisions are hotly debated and
new expenditures are closely watched
that a new circuit would be proposed,
because it is estimated that a court-
house alone would cost some $60 mil-
lion and there would be additional
costs that would be involved in the
transition period. So, therefore, we
would face the continuing cost of oper-
ating an additional circuit court when,
at this point, no determination has
been made in a fair and objective way
that dividing the circuit is necessary.

In my view, the ninth circuit has
worked well for the nine Western
States it serves and will continue to do
so into the future. For those who be-
lieve the ninth circuit must be split, I
urge the support of the Feinstein
amendment to establish a commission
to review the structure and the align-
ment of the Federal courts of appeals.
This is a thoughtful and prudent way
to address this issue.

When the information necessary to
determine whether any circuits need
their geographical jurisdiction changed
is available, we can then debate this
issue more intelligently, having been
thoroughly informed as to the facts.
But let us not split the ninth circuit at
this time.

Mr. President, I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. GREGG. Mr. President, I yield
the Senator from Alaska 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. I thank the Chair.

Mr. President, I rise to oppose the
amendment offered by my good friend,
the Senator from California, the
amendment which would strike the
provisions of the bill to divide the
ninth circuit into two separate circuits
of more manageable size and certainly
more manageable responsibility.

The division of the ninth circuit is
warranted for three very important
reasons: its size and population; its
caseload; and its astounding reversal
rate by the U.S. Supreme Court. Who
holds the ninth circuit court account-
able? It is the U.S. Supreme Court.

Let’s talk about size and population.
I have a chart here which shows the
magnitude of the area covered by the
ninth circuit. The ninth circuit is, by
far, the largest of the 13 judicial cir-
cuits, encompassing nine States and
stretching from the Arctic Circle in my
State to the border of Mexico and
across the international date line. That
is how big it is.

We are not against California or Ne-
vada. What we want is a recognition of
timely judicial action.

Population: The second chart I have
shows the number of people served by
the ninth circuit. Over 49 million peo-
ple are served by the ninth circuit, al-
most 60 percent more than are served
by the next largest circuit. By the year
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2010, not very far away, the Census Bu-
reau estimates that the ninth circuit’s
population will be more than 63 mil-
lion, a 43-percent increase in just 13
years. Talk about not doing anything
rash. This population is increasing out
of control. We better start doing some-
thing now.

On the issue of accountability, Mr.
President, and that is most important,
the only factor more disturbing than
the geographic magnitude of the cir-
cuit is the magnitude of its ever-ex-
panding docket. The ninth circuit has
more cases than any other circuit. Last
year alone, the ninth circuit had an as-
tounding 8,502 new filings. It is because
of its caseload that the entire appellate
process in the ninth circuit is the sec-
ond slowest in the Nation. How do they
explain that? As a former chief judge,
Judge Wallace of the ninth circuit,
stated:

It takes about 4 months longer to complete
an appeal in our court as compared to the
national median time.

Former Chief Justice Warren E.
Burger put it more succinctly when he
called the ninth circuit an ‘“‘unmanage-
able administrative monstrosity.”’

Let’s look at this reversal rate which
I want to talk to you about, because
there is the issue of accountability.
Our responsibility of judicial oversight
demands action now. Unfortunately,
this massive size often results in the
decrease in the ability of the judges to
keep abreast of legal developments
within this jurisdiction. The large
number of judges scattered over a large
area inevitably results in difficulty in
reaching consistent circuit decisions.
This judicial inconsistency has led to
continual increases in the reversal rate
of the ninth circuit decisions by the
U.S. Supreme Court.

During the last Supreme Court ses-
sion, the Court reversed 19 of the 20
cases that it heard from the ninth cir-
cuit. That is an astounding 95 percent
reversal rate. How do they explain
that? They don’t. It is embarrassing, 1
would think, for the judges. The Su-
preme Court holds the circuit account-
able to the tune of a 95 percent reversal
rate. It’s about accountability, Mr.
President.

Here is the relative ninth circuit re-
versal rate: 95 percent in 1996; 83 per-
cent in 1995; 82 percent in 1994; 73 per-
cent in 1993; 63 percent in 1992.

Why does this reversal rate continue
to increase? Because the circuit is sim-
ply too big. Intracircuit conflicts are
the result. Ninth circuit Judge
Diramuid O’Scannlain, a sitting judge
on the ninth circuit, described the
problem as follows:

An appellate court must function as a uni-
fied body, and it must speak with a unified
voice. It must maintain and shape a coherent
body of law. A circuit judge must feel as
though he or she speaks for the whole court
and not merely an individual. As more and
more judges are added, it becomes harder for
the court to remain accountable to lawyers,
other judges, and the public at large.

Listen to that, ‘“‘the public at large.”
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As the number of opinions increase, we
judges risk losing the ability to keep track
of precedents and the ability to know what
our circuit’s law is. In short, bigger is not
better.

Another sitting judge on the ninth
circuit, Judge Andrew XKleinfeld,
agrees:

With so many judges on the ninth circuit
and so many cases, there is no way a judge
can read all the other judges’ opinions. . .
It’s an impossibility.

Now there you have it, Mr. President.
Two statements from two sitting
judges about what the problem is.

Some today argue that the Senate is
acting in haste. This is entirely untrue.
The concept of dividing the ninth cir-
cuit is not new. Numerous proposals to
divide the ninth circuit were debated in
Congress since before World War II.
More recent congressional history in-
cludes:

A 1973 congressional commission to
study realignment with the circuit
court, chaired by Senator Hruska,
which strongly called for division of
the ninth circuit.

Congressional hearings have been
held in 1974, 1975, 1983, 1989, 1990 and
1995.

A split of the ninth circuit has been
reported from a Senate committee on
three occasions, Mr. President.

How long do we have to wait? Divid-
ing the ninth has been studied, debated
and analyzed to death. It is time for ac-
tion.

I have one final chart. This is a state-
ment from retired U.S. Supreme Court
Justice Warren Burger:

I strongly believe that the ninth circuit is
far too cumbersome and it should be divided.

U.S. Supreme Court Justice Anthony
M. Kennedy who reviews, if you will,
the appeals, has this opinion:

I have increasing doubts and increasing
reservations about the wisdom of retaining
the ninth in its historic size, and with its
historic jurisdiction.

Honorable Diarmuid O’Scannlain,
ninth circuit:

We (the ninth circuit) cannot grow without
limit. . As the number of opinions in-
creases, we judges risk losing the ability to
know what our circuit’s law is. . .

Judge Kleinfeld currently sitting on
the court:

The ninth circuit is too large and has too
many cases—making it impossible to keep
abreast of ninth circuit decisions.

Our own former Member, a Senator
from Alabama, former Alabama Su-
preme Court Chief Justice Howell Hef-
lin, who we have the greatest respect
for:

Congress recognized that a point is reached
where the addition of judges decreases the ef-
fectiveness of the court, complicates the ad-
ministration of uniform law, and potentially
diminishes the quality of justice within a
circuit.

That is our own former Senator.

Finally, recently retired Senator
Mark Hatfield:

The increased likelihood of intracircuit
conflicts is an important justification for
splitting the court.
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There you have some of the most re-
spected people we know relative to this
subject. The Commerce, State, Justice
bill splits the circuit in a rational way.
The States of California and Nevada,
due to their large population, particu-
larly of California, and the rapid popu-
lation growth of Nevada, will comprise
the new ninth circuit. The balance of
the States of the circuit will form the
new twelfth circuit. The 49 million
residents of the ninth circuit are the
persons who suffer. Many wait years
before cases are heard and decided,
prompting many to forgo the entire ap-
pellate process.

In brief, the ninth circuit has become
a circuit where justice is not swift and
justice is not always served. We have
known of the problem of the ninth cir-
cuit for a long time. It is time to solve
the problem. It is time for action now,
and it is time for timely justice.

I urge my colleagues to reflect on
this reality and the responsibility that
this Senate has to address it. Let’s not
forget that reversal rate relative to the
chart on my right. I am going to leave
that up as I yield the remainder of my
time, because this is the real story, Mr.
President. Here is the accountability of
the court, the Supreme Court of the
United States, and the number of cases
that they have reversed. It is abso-
lutely embarrassing and, as a con-
sequence, action should be taken by
this body now.

This is nothing against my good
friends from California or the State of
California. This just happens to be the
reality of the court that we are forced
to operate under. To suggest that
somehow we don’t like the decisions is
absolutely silly and unrealistic. These
decisions are made on legal merits, as
they should be. They have nothing to
do relative to the location of the court.
This court is simply overworked and is
unresponsive to the public, as indicated
by the Supreme Court’s reversal rate.

Mr. President, I thank the floor man-
ager. I yield the floor.

Mr. HOLLINGS. Mr. President, in the
bill before us, we have in there some-
thing called the Ninth Circuit Court of
Appeals Reorganization Act of 1997. It
is hidden in the back of the bill within
the general provisions, but boy, does it
have great import. This language asks
us to split the ninth circuit court into
two circuits—the ninth circuit would
include California, Guam, Nevada, and
the Northern Mariana Islands while the
twelfth circuit would include Alaska,
Arizona, Hawaii, Idaho, Montana, Or-
egon, and Washington. Needless to say,
I am certain my friends from these
States will have something to say
about this matter.

While there will be Senators here to
talk about the pros and cons of split-
ting this ninth circuit court, I would
like to say to my colleagues that this
is neither the time nor place to be
talking about this issue at all. As far
as I can tell, this is a matter that be-
longs in the most able hands of our Ju-
diciary Committee. This is not a
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money matter. This is true and true
new authorization language that has
no place being on our appropriations
bill.

In our full committee mark of the
bill, Senators REID and BOXER asked
the committee to create a commission
to study the state of all the circuits
and make recommendations according
to the big picture. The rationale behind
this is to let the experts who know and
understand our circuit courts tell us
what they think before we do anything
drastic. Expanding Federal caseloads is
a nationwide problem requiring a na-
tionwide solution. We can’t sit here on
our appropriations bill and pretend to
be experts as to what’s best for the
ninth circuit or all the circuit courts,
especially without ever having any
hearings on the topic, and especially
not knowing how much our decision
will cost us. Believe me, splitting the
ninth circuit court will without a
doubt incur upon us additional costs
that we haven’t even begun to predict.

So I urge my chairman and my col-
leagues to listen when I say that this
issue must go. We need to give this to
the Judiciary Committee where I have
confidence they will make an informed
and thorough decision in a field that is
theirs and theirs alone.

Mr. GREGG. Mr. President, can the
Chair advise us of the present time sta-
tus?

The PRESIDING OFFICER. The Sen-
ator from New Hampshire controls 30
minutes; the Senator from California
controls 19 minutes.

Mr. GREGG. Mr. President, I suggest
to the Senator from California, if it is
agreeable, that we move to the Senator
from Arizona for 5 minutes while we
work on a possible unanimous consent
agreement for a vote.

Mrs. FEINSTEIN. That is acceptable.

Mr. GREGG. I yield 5 minutes to the
Senator from Arizona.

Mr. KYL. Mr. President, I thank my
colleague for yielding. This proposal to
divide the ninth circuit is especially
important to my State.

Mr. GREGG. May I ask the Senator
from Arizona to suspend for a second
while I propound a unanimous consent
request?

Mr. KYL. Sure.

Mr. GREGG. Mr. President, I ask
unanimous consent that the vote occur
on or in relation to the pending Fein-
stein amendment at 7:45 p.m. this
evening; and further, that the time be-
tween now and then be equally divided
in the usual form, and that there be no
amendments in the second degree.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Arizona.

Mr. KYL. Thank you, Mr. President.

As I said, this provision in the bill to
divide the ninth circuit is very impor-
tant to the State of Arizona because
Arizona is the second largest State in
the existing ninth circuit, both in
terms of population and caseload. It,
California, and Nevada are all three

S8055

very fast growing. And there is no
question that the caseload will con-
tinue to grow at least in proportion to
the population.

Phoenix, AZ, is now the sixth largest
city in the country. Arizona is, I be-
lieve, the fastest growing State in the
country. So not only do we have a situ-
ation in which we are growing very
rapidly, along with Nevada and Cali-
fornia, but the proposed amendment
would result in a division of the circuit
which would affect my own State of
Arizona. So I speak to that issue.

Now, it is not my suggestion, Mr.
President, that the circuit be divided.
There is a division of opinion in Ari-
zona on that that suggests that the
bench and bar are split. I do not think
there is a clear consensus in my State
as to whether the circuit should be di-
vided, but I think there is a pretty
clear recognition that it will be. It will
happen sooner or later. It is inevitable,
as several of my colleagues have al-
ready pointed out here. There is no
question, because of its size and other
factors, the circuit is going to be di-
vided one way or another.

The question is how will it be di-
vided? On that question I think we
have to look at this question of size,
population, growth, caseload growth,
and so on. Because if, for example, you
divided the circuit the way it calls for
in the bill, the caseload division would
be as follows: The circuit comprised of
California and Nevada would have 63
percent of the cases, and the remainder
of the circuit would have 37 percent of
the cases. That is about a 2-to-1 divi-
sion, showing just how big California
is. Probably in terms of caseload, the
sounder way to do it would be just to
have California. It would still be about
60-40 in favor of California versus all of
the rest of the States in the circuit.

But I gather that the proponents of
this have decided to accommodate
States who have expressed a willing-
ness, through their Senators, to be
added to California or to remain with
California, and that Nevada has done
that, as a result of which, to accommo-
date Nevada, it has been put with Cali-
fornia.

Now, if Arizona were to be added to
that circuit, as some people suggest—
again, there is division of view on
this—the caseload would be 73 percent
for the Arizona, Nevada, California cir-
cuit; 27 percent for the rest of the cir-
cuit. Obviously, that is not a good divi-
sion for the circuits. So I have had to
consider it from both a perspective of
my State and what makes sense how to
approach this issue. It clearly does not
make sense, from a caseload division,
to divide the circuit in a way that
would add the three fastest growing
States—Arizona, Nevada and Cali-
fornia—together. I think it is bad
enough to add Nevada and California
together, though I do not deny that Ne-
vada has a right to be with California
if they desire. But it will soon be un-
balanced and soon be the largest cir-
cuit in the country.
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Mr. President, in the end, I conclude
I will not oppose this proposal. I would
like to add two comments to those that
have been made by my colleagues.
First, there has been a suggestion that
this circuit would be gerrymandered. I
do want to suggest that that is not
true. It is not true politically. The di-
vision of Democrat and Republican
nominees would be exactly the same
with the new division as it would be
under the existing circuit. So I do not
think that anybody believes this is
about gerrymandering in a political
sense. The percentage of Democrats
and Republicans would be the same.
Moreover, it is not a geographical ger-
rymandering. It simply takes two of
the States of the circuit and leaves the
remaining circuit as it is.

Again, I would prefer that Nevada re-
main with the rest of the circuit to
have a more evenly balanced caseload.
Nevada wants to go with California—
fine. That creates the anomaly that
Arizona is divided from the rest of the
circuit. But in the day of air travel, 1
do not think that is a particularly dif-
ficult problem for us, particularly
since the committee has seen fit to des-
ignate both Seattle and Phoenix ad-
ministrative sites of the circuit. So
you have both a northern and southern
administrative site. I know in the ex-
isting ninth circuit, cases are argued in
Phoenix, Seattle, Los Angeles, San
Francisco, and so on. Because of its
size, you have to accommodate the
travel needs of the parties, the liti-
gants. So there is an accommodation
to that. And it would exist in this new
circuit as well.

But at least the people in the new
circuit would not have to travel to
California. So it seems to me that, on
balance, maybe the best of a difficult
situation has been made. I should say,
the best has been made of a difficult
situation. That is how to make a divi-
sion that results in a fairly even dis-
tribution of cases, No. 1, and that does
not divide the State of California,
which I objected to along with Senator
FEINSTEIN. So in the end, Mr. Presi-
dent, conceding that division is ulti-
mately going to occur, it seems to me
that this is a division that makes
sense. Therefore I will not oppose it.

Mrs. FEINSTEIN addressed
Chair.

The PRESIDING OFFICER (Mr. SES-
SIONS). The Senator from California.

Mrs. FEINSTEIN. I think the distin-
guished Senator from Arizona knows I
greatly respect him, from working to-
gether on other issues. I think we work
very well together.

I want to directly address something
that he has said about the fairness of
this split, particularly with respect to
the size. I say to him, that isn’t the
issue. The issue is how the judges are
split. I say to the Senator, this legisla-
tion splits the judges. The way in
which it splits the judges is 15 judges
for the ninth circuit, and 13 judges for
the newly formed twelfth circuit. Now,
the caseload means that the ninth cir-
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cuit court judges have a 50 percent
greater caseload per judge than do the
twelfth circuit court judges.

The Senator and I discussed these
kinds of issues a year or so ago. I hope
you will recall when we were discussing
this in the Judiciary Committee.

There is a letter dated July 18 of this
year to Senator REID from Chief Judge
Procter Hug. What Judge Hug points
out is:

Under the bill, the Ninth Circuit is to have
15 judges and the Twelfth Circuit is to have
13 judges. The Ninth Circuit would have a
50% greater caseload per judge than the
Twelfth.

He goes on and shows the total for
California, Nevada, Guam, Northern
Marianas, with a total caseload of
5,448.

With 15 judges, the caseload per judge—363
cases, then the caseload for Alaska, 204; Ari-
zona, 891; Hawaii, 204; Idaho, 141; Montana,
175; Oregon, 626; Washington, 871, with a
total of 3,112.

With 13 judges, the caseload per judge—239
cases. That is one of my big objections. One
thing I would just bet my life on is, as a
product of a study, there will be a fairer dis-
tribution of judges.

Mr. KYL. Will the Senator yield?

Mrs. FEINSTEIN. If it is on your
time, I would be happy to yield.

Mr. KYL. That would be up to Sen-
ator GREGG. I am going to agree with
you, so perhaps——

Mr. GREGG. I have no problem with
that. This colloquy can be on our time.

Mr. KYL. I want to say, we discussed
the allocation of judges before. The
Senator is exactly correct. I totally
agree with you there should be a fair
allocation, meaning that it should be
in rough proportion to the caseload,
and the projected caseload, not just the
existing caseload. Therefore, if that
means that there should be a different
division of the judges vis-a-vis the
States in the new circuit, I would not
only have no objection to that, but I
would join the Senator from California
in assuring that that is the case.

This was not my proposal, as the
Senator from California knows. But I
would suspect that the proponents of
this amendment would be very happy
to ensure that that distribution of
judges is made a part of the legislation.
At least, I would work with the Sen-
ator from California to assure that
that would be the case.

Mrs. FEINSTEIN. I very much appre-
ciate that, and I take you at your
word. However, what this legislation
does will be the law if it is accepted by
the House.

Mr. MURKOWSKI. Could I ask my
friend from California a question?

Mrs. FEINSTEIN. Of course.

Mr. GREGG. At this time I would
have to reclaim my time because we do
have some additional speakers. So any
additional colloquy should come off the
time of the Senator from California.

Mrs. FEINSTEIN. If I may just make
my quick statement here.

On four occasions, the Federal judges
of the ninth circuit and the practicing
lawyers of the Ninth Circuit Judicial
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Conference have voted in opposition to
splitting the circuits. The official bar
organization of Arizona—as recently as
July 14, a few days ago—and the bars of
California, Hawaii, Idaho, Montana,
and Nevada, and the National Federal
Bar Association, all have taken posi-
tions against the circuit division. No
State bar organization to this day has
taken a position in favor of circuit di-
vision, let alone this division.

Now, let me try to begin to summa-
rize here.

I believe strongly—and I think the
other side knows I do not throw these
comments around loosely—that this is
really being done for the wrong reasons
and in the wrong way. I think some
people did not like some of the deci-
sions, specifically in mining and graz-
ing. For some it is being done because
they think they will get more judges
for their State. I have had Senators
tell me that directly. For some, a new
courthouse is attractive.

The point is, the House of Represent-
atives has passed the very bill, the
amendment of which I am carrying
here in the Senate. This proposal, not-
withstanding anything anyone has
said, as a member of the Judiciary
Committee for the last 4% years
—there has never, Mr. President, in the
time you’ve been there, there has never
been a hearing on this split. There has
never been a discussion of the ramifica-
tions of this split on legal precedent or
forum shopping. There has never been
input from the judicial council, from
the judges, from the bar associations
on this split. That is fact, Mr. Presi-
dent. That is fact.

Yet, an appropriations committee
has stolen the jurisdiction of the Judi-
ciary Committee and moved ahead and
proposed a split a few weeks ago—2
days later they had a split which split
California in half—the next day that
was gone and there was the split we are
faced with today. That is why I say it
is a gerrymander.

If this were a map before a court on
an electoral district with Arizona
floating out here alone, they would
say, aha, it is a gerrymander. Yet it
can be done by a committee that does
not even have authorizing oversight ju-
risdiction, and, bingo, it is before the
full body. I really have a problem with
that. I do not think that is right.

I happen to agree with my chairman,
California is going to have 50 million
people by the year 2025. We should take
a look at whether or not the interests
of justice would be carried out by split-
ting the largest circuit in the Union. I
do not have a problem with that.

What I do have a problem with is
worrying, aha, is this being done be-
cause Montana does not like a mining
decision? Is it being done because
Washington does not like a timber de-
cision? Is it being done because some-
one else doesn’t like another decision?
Is it being done because a state wants
an additional judge?

I mean, this is a very real and perti-
nent consideration because never be-
fore in the history of the Union has a
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circuit been split in this manner. So it
is indeed very, very important.

No consideration of costs. I pointed
out the Pasadena and San Francisco
courthouses; $140 million has just been
spent on them. My goodness, I can see
the spot done now on television. ‘“They
spend all this money.” I believe there
is no way you can build new court-
houses, and staff them with duplicate
positions, and not have it cost at least
$100 million in 1997 dollars. And do you
know what? This goes into place, Mr.
President, in October of this year.

This is almost the end of July, and
then there’s August, September, and
October 1 this goes into effect. No hear-
ing; no study; no talk; no what do you
think, bar of Arizona; what do you
think, bar of Nevada; what do you
think, bar of Alaska; or what do you
think, bar of Idaho? It doesn’t meet the
smell test. That is the problem for me.

Now, let me talk——

Mr. MURKOWSKI. Will the Senator
yield for a question?

Mrs. FEINSTEIN. If I may finish my
thought, the point has been made—and
the distinguished Senator from Alaska
made this point very well—that 28 out
of 29 cases of this session were reversed
by the United States Supreme Court.
Bingo, it is a terrible circuit. Well, let
me say that that is only 28 cases out of
over 4,480 cases. It is the largest cir-
cuit. That is a very small percentage of
the cases it successfully adjudicated.

Let me just go back to Judge Hug’s
letter because I believe there is some-
thing important here. The caseload per
judge in the ninth circuit would be 124
cases per judge higher than the twelfth
circuit, or 52 percent greater, as I have
said, than the twelfth.

Then he raises this:

The provision in the bill for coequal clerks
in the twelfth Circuit is completely unwork-
able. How can it be efficiently administered
in this way? Is the administration of the cir-
cuit to be done in two separate, coequal
headquarters? Where would the circuit exec-
utive be located?

These are all questions that need to
be answered. This thing would go into
effect on October 1. No question is an-
swered.

Then Judge Hug says in his letter:

Consider the travel time and expense of the
judges. Presumably, the judges from Alaska
and Montana will need to travel half of the
time to Phoenix, and the Arizona judges will
need to travel half the time to Seattle. Pres-
ently, the circuit headquarters in San Fran-
cisco is equal distance, and the air routes
convenient. This would not be the case in the
new twelfth circuit. I don’t know whether
that’s good or bad. My point is that it ought
to be looked at. If we had been able to move
ahead, and the House and the Senate agreed
on the study, it would have been done by
now. The study would have been done by
now. It is a year and a half ago. It would
have been done by now. Instead, we are faced
with another arbitrary proposal for a split.
We are rushing it through. It is an arbitrary
split. No one has looked at costs, or at fair
distribution of judges; no one has heard from
a judge or from a bar association on this
split; and no members of any of the bars of
any of the States have indicated their sup-
port for this—none, zero, zilch, none. October
1, it goes into play. It does not make sense.

How much time do I have remaining,
Mr. President?
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The PRESIDING OFFICER. The Sen-
ator has 11 minutes.

Mrs. FEINSTEIN. I yield the floor
and reserve the balance of my time.

Mr. MURKOWSKI. Will the Senator
from California yield for a question?

The PRESIDING OFFICER. Who
yields time to the Senator?

Mr. MURKOWSKI. I ask for 1 minute.

Mr. GREGG. Mr. President, I yield
the Senator from Alaska a minute.

Mr. MURKOWSKI. I believe the Sen-
ator from California indicated, Mr.
President, that new California judges
would have a 50 percent increase in
caseload, and the Senator from Cali-
fornia indicated that would not be
enough judges. I wonder if she meant
to say that, in the new ninth circuit,
there would be 63 percent new cases
and b3 percent judges, and in the
twelfth circuit, there would be 37 per-
cent new cases and 42 percent judges,
which are the figures that we have
from the committee, which hardly re-
flect a 50 percent increase in the case-
load.

Mrs. FEINSTEIN. Mr. President, I
would be happy to respond. I am read-
ing from a letter dated July 18, signed
by Procter Hug, Chief Judge, U.S.
Court of Appeals for the Ninth Circuit.
What he points out is—he is using what
I believe is current caseload. I would be
happy to share this with the Senator. I
read this accurately:

The total caseload filings in California, Ne-
vada, Guam and the Northern Marianas
would be 5,448. The filings in Alaska, Ari-
zona, Hawaii, Idaho, Montana, Oregon, and
Washington would be 3,012.

The point is, with 13 judges, the
twelfth circuit would have 239 cases per
judge. The ninth circuit would have 363
cases per judge. That is an unfair allo-
cation of cases per judge.

Mr. MURKOWSKI. I will not further
comment, other than to point out that
I don’t think it is a fair statement to
suggest that California judges would
have a 50 percent increase in caseload,
because that is not reflected.

Mrs. FEINSTEIN. The Senator mis-
understood me. If I might respectfully
get this straight——

Mr. MURKOWSKI. I have no further
questions.

Mrs. FEINSTEIN. Mr. President, I
will reclaim a moment of my time to
say this. Let me quote the chief judge:

The ninth circuit would have a 50 percent
greater caseload per judge than the twelfth
circuit.

That letter is here. Anyone can see
it.

I yield the floor and reserve the re-
mainder of my time.

Mr. GREGG. Could the Chair advise
us of the time status?

The PRESIDING OFFICER. The Sen-
ator from New Hampshire has 14 min-
utes and 48 seconds.

Mr. GREGG. And the Senator from
California?

The PRESIDING OFFICER. She has 9
minutes 2 seconds.

Mr. GREGG. I yield to the Senator
from Alaska, the chairman of the com-
mittee, 9 minutes.

Mr. STEVENS. Mr. President, I shall
not use that much time. I do appre-
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ciate the courtesy of the manager of
the bill.

Mr. President, we have studied this
matter to death. The issue, in 1973, was
recommended by Senator Hruska and
the Hruska Commission was created. It
recommended then, in 1973, that the
ninth circuit court be split. Every Con-
gress we hear the same thing from the
large delegation in the House and the
two Senators in the Senate from Cali-
fornia: we need more study. I think
that is what we are hearing again
now—have another study.

It has only been 24 years now that we
have been studying since the first com-
mission reported. But, of course, we do
need the advice of another commission.

Mr. President, I am a California law-
yer. I was raised in California, and I am
pleased to have that background. But I
tell you, in all sincerity, I cannot be-
lieve that we can continue this situa-
tion. This chart—I am not sure it can
be seen, Mr. President. This chart
shows the population and caseload of
the circuits. Clearly, the population is
almost 50 million people in the ninth
circuit, and it requires some change
when, clearly, the average of all of the
others is somewhere around 20 million
people.

I want to address the concern spoken
to, I think, by my good friend from Ha-
waii, Senator INOUYE. It has been 13
years now since a Hawaii resident was
appointed to the ninth circuit. Four-
teen judges have been seated on the
circuit since that time, but Hawaii was
never recognized. Senator INOUYE has
included an amendment in this provi-
sion that guarantees that at least one
judge will be appointed to the circuit
court of appeals from the new circuit,
when it is created, from each State.
Now, I think the Senate should listen
to that kind of frustration and should
listen to the frustration of those who
see how long it takes for a case to be
decided by the Ninth Circuit Court of
Appeals.

Mr. President, I said the other day
that the Ninth Circuit Court of Appeals
judges come to our State. They come
during the summer, and they have a
delightful time visiting our State. In
the wintertime, all our people fly south
and some of our lawyers like that. But
the litigants don’t like it because the
average time that an appeal is pending
before the ninth circuit is so long, it
puts a great burden upon our States,
the smaller States in this circuit.

Now, in 1995, the Senate Judiciary
Committee report showed that New
York accounted for approximately 87
percent of the second circuit docket;
Texas cases were approximately 70 per-
cent of the fifth circuit docket. We
have considered splitting the ninth cir-
cuit before several times since I have
been in the Senate. Mr. President, the
overload of the ninth circuit is now
such a serious problem, and it is only
going to get worse if we continue to
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talk about another commission to dis-
cuss whether this split should take
place.

The appellate process, for almost
one-fifth of the citizens of the United
States, will continue to be inadequate.
I believe we are doing California a
favor by splitting this court. They are
the only State that has one circuit all
to itself, all to itself—well, Nevada
could make the decision to join if they
wish. But the establishment of tribu-
nals is a responsibility of the Congress,
not of a commission. It is one of our
most important responsibilities under
the Constitution. I believe the Senate
will shirk its responsibility if we do
not act to correct this problem of the
ninth circuit, and I urge the Senate to
do what this amendment would do: cre-
ate a new twelfth circuit and allocate
to it the States that are suffering
greatly by the current crowded situa-
tion and long delays in the Ninth Cir-
cuit Court of Appeals.

I thank the Chair and yield back the
balance of my time.

Mr. GREGG. Mr. President, does the
Senator from California have any addi-
tional speakers?

Mrs. FEINSTEIN. I would like to
know how much time I have remaining,
if I might.

The PRESIDING OFFICER. Nine
minutes.

Mrs. FEINSTEIN. I reserve the bal-
ance of my time.

Mr. GREGG. Does the Senator plan
to close? We have one additional speak-
er. I will have that speaker go if the
Senator is planning to close as the
final speaker.

Mrs. FEINSTEIN. I will speak after
the Senator from Washington.

Mr. GREGG. I yield the balance of
our time to the Senator from Wash-
ington.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, the
Senator from California makes a seri-
ous argument: we should not split the
circuits because we will waste the $140
million investment in a courthouse in
San Francisco, except that we can split
the circuits if this so-called study com-
mission says we should do so, and she
would then have no objection.

Well, either the courthouse is an im-
portant consideration, or it is not an
important consideration. Obviously,
Mr. President, it is not an important
consideration. I presume—I hope—that
the Senator from California is not ar-
guing that, even if there is a split, all
of the staff and all of the people who
are now in that courthouse in San
Francisco would still be there and ev-
erything has to be added onto that.
That is often a way in which the Fed-
eral bureaucracy operates. But there is
no reason in the world for us to allow
it to operate in that fashion under this
set of circumstances.

This can be done efficiently and ef-
fectively. But that is the fundamental
argument against this amendment and
in favor of the bill as it stands. The
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ranking minority member of the Judi-
ciary Committee said that this is the
wrong way to act. The Senator from
California says this is the wrong way
to act because it is on an appropria-
tions bill.

Yet, 2 years ago when a bill prac-
tically identical to this was reported
by the Judiciary Committee, after full
hearings and a full debate, they ob-
jected to it even being debated on the
floor of the U.S. Senate. Now for the
first time we have an opportunity to do
s0.

This Senator has favored this flip
since the early 1980’s. And this is the
first time we have ever been able so
much as to debate it on the floor of the
U.S. Senate.

The arguments against the proposal
for split are essentially procedural.
“Oh, no, we have not had enough hear-
ings. We have not talked about it for a
long enough time. There have not been
enough study commissions.”

There have been hearings for decades.
There has been a debate for decades. It
simply cannot be argued in any kind of
rationale manner that a circuit with
this number of States, with 14 million
square miles of land and water, with al-
most 50 million people growing more
rapidly than any other part of the
country, with 28 authorized judges at
the present time, 10 more requested on
top of that, can be a collegial body, a
court that can understand the cases
that come in front of it, a court in
which the members can even learn the
names of the other members of the
court.

Of course a division is appropriate,
and the division that is being discussed
here today is the division, if there is to
be one, that the Senators in opposition
asked for.

We are criticized because the bill
changed in form as it got in front of us.
Well, California is not divided because
the Senators from California ask that
it not be divided. And we went along.

Nevada remains a part of the ninth
circuit because the Senators from Ne-
vada asked that that be the case as
against the bill that was reported 2
years ago.

Hawaii and the trust territories are
with the new twelfth circuit because,
assuming a division, that is where they
wanted to be.

Yes, there have been changes, but
they have been changes requested by
the very Senators who are here on the
floor arguing against the result of their
requests. Justice in these circuit
courts will be done better in circuits
that are roughly similar to the other
circuits—all of the other circuits in the
United States. Each of these circuits
will still have more square miles than
any other, except for, I believe it is the
tenth in the Mountain States, and
more when you include Alaska. The
ninth circuit will still be the largest of
any and all of them.

I don’t believe this is going to be the
last such division. But it is a division
whose time came almost a quarter of a
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century ago. And that has been resisted
by lawyers and judges who are com-
fortable with the present situation,
with the wonderful travel opportuni-
ties they have, and rank that conven-
ience ahead of the convenience of indi-
viduals seeking justice before those
courts who can be served far better, far
closer to home, with far more under-
standing, if this division becomes law,
than if we simply say, ‘‘Oh, let’s wait.
Let’s have another study. And let’s let
that study come up with the same re-
sults we did before. And then we will
have another excuse to oppose the divi-
sion.”

That is what we got when we heard,
on the one hand, ‘‘Fine, let’s have the
study, and we will agree with it. But,
no, we can’t divide the circuit because
we have a brandnew $140 million court-
house in San Francisco.”

No, Mr. President, it is time for the
Senate of the United States to deal
with this question as a matter of sub-
stance today. It is time to do justice. It
is time to reject this amendment and
pass this bill.

Mrs. FEINSTEIN
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
believe I have 9 minutes remaining on
my time. I would like to yield 7 of
them to the distinguished Senator
from Delaware, the former chairman of
the Judiciary Committee.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Thank you very much.

Mr. President, this is not the right
way to do this. Let me repeat that
again. This is not the right way to do
this. If the circuit were to be split, we
should do it in a way we have done it
in the past.

When some of my colleagues who
have argued for the split in the past
have come before the committee, they
have said some of the following things.
The argument is, ‘“Well, the reason we
want a split is we don’t want to have
the court, basically a California-domi-
nated court, making judgments for the
folks in my State. We are different.”

And I point out to my colleagues who
say that, you know, it is a funny thing
about the circuit courts. Our Founding
Fathers set the circuit courts up for a
basic fundamental reason. They didn’t
want 50 different interpretations of the
Federal Constitution. It is kind of
strange. The whole purpose of the cir-
cuit court of appeals was to make sure
there was a uniform view as to how to
read the Constitution—not a Montana
reading, not a Washington State read-
ing, not a Nevada reading, not a Hawaii
reading, and not an Alaska reading.
Geography is relevant only in terms of
convenience—not ideology.

This is all about ideology at its core.
That is what this is about. That is
what the attempt to split it is about.

There is no data to sustain that this
should be done. Let the Judicial Con-
ference make a judgment, make a rec-
ommendation to us. Let them decide as
they have in the past.
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I say to my friends from the South,
before I got here, we split up what used
to be a giant circuit from Texas to
Florida. The Senator’s home State was
part of the Presiding Officer’s home
State, was part of this giant district of
the circuit court, and it got split. We
did it the right way. We got the facts.
We heard from the Judicial Conference.
We listened to the court.

This is about politics. It is no way to
deal with the court. It isn’t how to do
this.

Let’s look at what we have. We don’t
have any data on the operation of the
circuit as it is presently configured.
So, therefore, it seems to me, we
should at least give some weight to
those folks who are on the court, and
those folks who are litigants argue be-
fore the court—the bar of those States.

With that in mind, let me point out
that the Ninth Circuit Judicial Coun-
cil, the governing body of all the courts
in the ninth circuit, is unanimously op-
posed to this—Republican appointees
to that court, Democratic appointees
to that court, liberal appointees, con-
servative appointees, pointed-head ap-
pointees, flat-headed appointees. They
are all opposed.

Let’s look at the next thing that
makes sense to look at—those who liti-
gate before the court.

The California bar is opposed to this.
The Arizona bar is opposed to this. The
Hawaii State Bar Association is op-
posed to this. Big Sky Country Bar
from Montana is opposed to this. The
State of Nevada’s bar is opposed to
this, and the State of Idaho.

Mr. President, I would also point out
that splitting the circuit, as proposed,
will not guarantee that certain re-
gional interests will be better rep-
resented. Keep in mind that is what
this is really about—regional interests.

That is the part that bothers me
about how we are going about this.

Look, I am from the third circuit
way back KEast—Pennsylvania, Dela-
ware. So I am not telling anybody in
the other part of the country what
their business is. But it offends me
that we have argued at least—I have
not been here for the debate—in the
committee based upon regional bias.
There is not a Western Federal Con-
stitution. There is not an Eastern Fed-
eral Constitution. There is not a
Southern Federal Constitution. There
is one Constitution—one.

Another problem with this legisla-
tion that the court will face is the
costs incurred. Dividing this circuit re-
quires trading an infrastructure to sup-
port the new twelfth circuit. The Ninth
Circuit Executive Office estimates that
the initial startup cost for the estab-
lishment of the new twelfth circuit
would amount to tens of millions of
dollars. Operating costs of maintaining
two circuits have been estimated to be
more than $6 million per year.

Look, I think the Senator from Cali-
fornia has been eminently reasonable
throughout this whole process. By the
way, if anybody wonders whether this
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is not about regionalism, which is the
worst thing we could be talking about
when we talk about the Federal Con-
stitution, let me remind my colleagues
of a point in fact.

No ninth circuit judge has been ap-
pointed to the court for a long time be-
cause those who, in fact, are suggesting
that this should be split said, ‘“Unless
it is split, we are not letting any judges
go on the court.”

Think of that now, Mr. President.
Isn’t that nice?

“You won’t split the court so we can
have a regional division. We are not
letting any folks get on the court. And
then we are going to tell you that the
court is overworked. Then we are going
to tell you the court has a backlog.
Then we are going to tell you the court
has a problem.”

The reason, if it does, is because they
have arbitrarily held up the appoint-
ments.

Republican judges from the circuit
have come to my office—Democratic
judges from the circuit, Reagan ap-
pointees, Bush appointees—and said,
“Can’t you do something?”’ 1 said,
“You are talking to the wrong guy.
You are preaching to the choir. Go to
the guys who are blocking these
judges.”

So, Mr. President, you can make an
argument that this court is over-
worked. You can make the argument
that this distribution is but part of the
argument. The reason is a self-ful-
filling prophesy. You don’t put judges
on the circuit. You create a problem.

I can see my time is up. I thank my
colleague for yielding.

This is a bad idea. It is not the right
way to go about it.

Mrs. FEINSTEIN
Chair.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, I
thank the Senator from Delaware for
his excellent comment. I agree with
him 100 percent. This is the wrong way
for the wrong reason. The reasons are
regional. The reasons are, if we do not
like the decision, we don’t appoint the
judges.

One-third of the ninth circuit today
is vacant. I repeat, one-third of the
judgeships on the ninth circuit today
are vacant. And I do not believe that
there is a plan to appoint another
judge to the ninth circuit until we bow
to this. What we are bowing to is some-
thing that has never been heard, never
been studied in the 4% years that I
have been on the Judiciary Committee
of the Senate.

Mr. President, I ask unanimous con-
sent to include in the RECORD a July 14,
1997 statement of the Arizona bar in
opposition to this split, a statement of
the California bar in objection to this,
a recent letter from the Governor of
the State of California in objection to
this, a July 22 letter from the chair-
man of the House Judiciary Committee
in objection to this, a letter from the
chief judge of the ninth circuit in ob-
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jection to this, and the chief judge’s
letter on the wunfair allocation of
judges. I also have in my files letters
objecting to the earlier proposals to
split the circuit. These include letters
of objection from the State Bar of Ne-
vada, the State Bar of Montana, the
State Bar of Hawaii, the Los Angeles
County Bar, lawyers’ representatives of
the ninth circuit, and the Judicial
Council.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC, July 22, 1997.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
Senate, Washington, DC.

DEAR ORRIN: I understand that this week
the Senate is expected to consider S. 1022,
the Commerce-Justice-State-Judiciary ap-
propriations bill. Included in the bill is a
major piece of substantive legislation, the
“Ninth Circuit Court of Appeals Reorganiza-
tion Act of 1997.”” This provision of the bill
(section 305) would amend Title 28 of the
United States Code by dividing the existing
Ninth Circuit into two new circuits. As you
well know, altering the structure of the Fed-
eral judicial system is a serious matter. It is
something that Congress does rarely, and
only after careful consideration.

It is anticipated that an amendment will
be offered to replace the circuit division
rider with legislation to create a commission
to study the courts of appeals and report rec-
ommendations on possible change. This leg-
islation, H.R. 908, has already passed the
House unanimously on a voice vote on June
3, 1997. A similar bill, S. 956, was passed
unanimously by the Senate in the 104th Con-
gress. This is a far superior way of dealing
with the problems of caseload growth in the
Ninth Circuit and other courts of appeals. I
urge your support for the amendment.

Sincerely,

U.S.

HENRY J. HYDE,
Chairman.
STATE CAPITOL,
Sacramento, CA, July 11, 1997.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR ORRIN: I have been closely following
the renewed interest in Congress over pro-
posals to split the Ninth Circuit. I under-
stand that a new proposal, under consider-
ation by the Appropriations Committee,
would split the Ninth Circuit and divide Cali-
fornia in half between the resulting circuits.
I am writing to register my strong opposi-
tion to the passage of any such measure
prior to such time that an objective study is
commissioned and issued addressing the
many, serious ramifications of such a split.

As you may know, I have been on record in
opposition to previous proposals to split the
Ninth Circuit on the grounds that they were
a form of judicial gerrymandering which
sought to cordon off some judges and keep
others.

However, the present proposal to split Cali-
fornia between two circuits would not only
amount to judicial gerrymandering but
would invite forum shopping of the rankest
kind. California would face the unprece-
dented prospect of a ‘‘circuit split”” on a
question of law within the same state, which
would invite lawyers to ‘‘forum shop’ be-
tween the two resulting halves of California
on the basis of which law is more favorable
to their position. This would be particularly
frustrating for State government, where
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legal challenges to its actions may generally
be brought in any venue within the State.

While a split of the Ninth Circuit would
generate a number of inconsistent rulings
along the West Coast in areas such as com-
mercial law, environmental law (including
standing to sue), and admiralty law, a split
of California would exacerbate this incon-
sistency by subjecting Northern California’s
cities, like San Francisco, to different con-
trolling law than Southern California’s cit-
ies, like Los Angeles.

Nor would the spectacle of forum shopping
between circuits within California be allevi-
ated by a mechanism similar to that pro-
posed in a 1993 House bill (H.R. 3654), which
suggested the creation of an ‘‘Intercircuit
California En Banc Court.” As proposed in
that bill, the Intercircuit California Court
would permit en banc review by judges of dif-
ferent circuits ‘“‘whose official duty stations
are in the State of California.” Such an
intercircuit en banc panel would necessarily
differ from the composition of the en banc
panels for each of the participating circuits.
This, of course, raises the specter of greater
inconsistencies among the circuits arising
from overlapping en banc panels. As the pro-
posal would permit the Intercircuit Court to
resolve only intercircuit conflicts of federal
law, conflicting interpretations of California
substantive law arising in diversity cases
would presumably remain unresolved. Of
course, these additional circuits would im-
pose additional burdens on the U.S. Supreme
Court.

Admittedly, the Ninth Circuit handles
more cases than any other circuit. However,
statistics refute any objection that the Cir-
cuit is ‘“‘too big.”” The median time for it to
decide appeals (14.3 months as of September
30, 1995) is less than that for the Eleventh
Circuit (15.1 months), and only slightly high-
er than that for the Sixth, Seventh and Dis-
trict of Columbia Circuits.

The real issue underlying this debate ap-
pears to be one of judicial gerrymandering,
which seeks to cordon off some judges in one
circuit while keeping others in another be-
cause of concerns, whether perceived or real,
over particular judges’ perspectives or judi-
cial philosophy. If this is the issue, I submit
that the proper means to address it is
through the appointment of judges who
share our judicial philosophy that judges
should not make policy judgments, but
should interpret the law based on the pur-
poses of the statute as expressed in its lan-
guage, and who respect the role of the states
in our federal system.

I urge you to discourage your colleagues
from approving any proposed split of the
Ninth Circuit, and particularly one that
splits California, until such time as a study
is issued that carefully examines the impli-
cations of this significant issue. I would be
pleased to contribute one or more represent-
atives to assist with such a study.

Sincerely,
PETE WILSON,
Governor.
THE STATE BAR
OF CALIFORNIA,
San Francisco, CA, July 14, 1997.
Re State Bar of California Support for Com-
mission to Study the Federal Courts of
Appeals and Opposition to Splitting the
Ninth Circuit Court of Appeals.
Hon. DIANNE FEINSTEIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR FEINSTEIN: The Board of
Governors of the State Bar of California
strongly opposes the recent proposals to
split the Ninth Circuit Court of Appeals. We
support the establishment of a non-partisan
commission to study the structure and align-
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ment of the federal courts of appeals. A bill
to establish such a commission, H.R. 908,
unanimously passed the House in June. It
has been 24 years since the last major study
of the structure and alignment of the federal
courts of appeals was conducted. No proposal
to restructure the Ninth Circuit should be
considered prior to the completion of a thor-
ough study.

Some have argued that the size of the case-
load of the Ninth Circuit argues for its divi-
sion; however, caseload growth is an issue
common to courts of appeals nationwide.
Splitting the Ninth Circuit, ostensibly be-
cause of its caseload, before considering how
to respond to growing caseloads nationwide,
will complicate rather than advance solu-
tions to caseload growth. Furthermore, re-
peated division of circuits in response to
growth is likely to create a proliferation of
balkanized circuits.

We have heard that various proposals to
split the Ninth Circuit may be made in the
Senate Appropriations Committee, for exam-
ple, to include California and Nevada in one
circuit and to join other states in the Conti-
nental United States in another circuit, in-
cluding non-contiguous Arizona; or to place
California in a single circuit with the island
territories, with all other states presently in
the Ninth Circuit in a separate circuit. The
variety of proposals indicates that there is
no consensus, even among proponents, as to
how any split should be achieved.

We are strongly opposed to all of these pro-
posals to split the Ninth Circuit. They rep-
resent a form of judicial gerrymandering and
are not based upon any study of the Ninth
Circuit or of the overall needs of the federal
courts of appeals. They violate the estab-
lished principles that federal judicial cir-
cuits encompass three or more states and be
designed to transcend parochial interests.
These proposals are likely to increase the
problems of the federal courts of appeals and
make these problems more costly and dif-
ficult to fix. The multiplicity of proposals
that have been made, without study, simply
emphasize the need for a thorough study of
the federal appellate courts as a whole.

For these reasons, we believe that any pro-
posal to split the Ninth Circuit, or to realign
any other circuit, needs to be informed by a
non-partisan study of the structure and
alignment of the federal courts of appeal.

I have written a similar letter to Senator
Boxer, who is a member of the Senate Appro-
priations Committee.

Sincerely,
THOMAS G. STOLPMAN,
President.
STATE BAR OF ARIZONA,
Phoenix, AZ, July 14, 1997.
Hon. ORRIN HATCH,
U.S. Senate,
Washington, DC.

DEAR SENATOR HATCH: This letter is simply
to confirm that the State Bar of Arizona has
repeatedly opposed any division of the Ninth
Circuit Court of Appeals, and supports the
House’s proposal for a study commission.

Sincerely,
DON BIVENS,
President-Elect.
UNITED STATES COURTS,
FOR THE NINTH CIRCUIT,
Reno, NV, July 23, 1997.
Hon. DIANNE FEINSTEIN,
U.S. Senator,
Washington, DC.

DEAR SENATOR FEINSTEIN: This afternoon
we had a meeting of the active and senior
judges of the Ninth Circuit Court of Appeals,
for the sole purpose of discussing the current
efforts underway by the Senate Appropria-
tions Committee to split the Ninth Circuit.
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After a thorough discussion, the judges voted
overwhelmingly to support the creation of a
study commission to study the structure of
the circuits.

Altering the structure of the federal judici-
ary system is an extremely serious matter,
something that should be done rarely and
only after careful, serious study and consid-
eration.

We strongly urge the members of the Sen-
ate to support the creation of a commission
to conduct a thoughtful, thorough and com-
plete study of the matter.

Our court asked me to convey to you our
appreciation for your continued leadership
in this matter.

Yours sincerely,
PROCTER HUG, Jr.,
Chief Judge.
UNITED STATES COURTS
FOR THE NINTH CIRCUIT,
Reno, NV, July 18, 1997.
Hon. HARRY M. REID,
U.S. Senator,
Washington, DC.

DEAR HARRY: After reviewing this matter
yet again, I have some possible arguments
for the floor of the Senate, giving examples
of why this is a hasty and ill-considered bill
and why a Commission should study such an
important issue.

1. Under the bill, the Ninth Circuit is to
have fifteen judges and the Twelfth Circuit is
to have thirteen judges. The Ninth Circuit
would have a 50% greater caseload per judge
than the Twelfth Circuit.

States:
Filings
California ........cccoeveviiiiiiiiiiiiiiinnn 4,840
Nevada ... 500
Guam ......c..c.eeenee. . 87
Northern Marianas ...........c...c...... 21
Total .oovviiiiiiiii 5,448
With 15 judges, the caseload per judge 363
AJaSKA ceieviiiiiiiii 204
Arizona 891
Hawaii 204
Idaho ...... 141
Montana 175
Oregon ..... . 626
Washington ........cccoeveviiiviiininnnn, 871
TOtAL i 3,112
With 13 judges, the caseload per judge 239

The caseload per judge in the Ninth Circuit
would be 124 cases per judge higher than the
Twelfth Circuit, or 52% greater than the
Twelfth.

2. The provision in the bill for co-equal
clerks in the Twelfth Circuit is completely
unworkable. How can it be efficiently admin-
istered in this way? Is the administration of
the circuit to be done in two separate co-
equal headquarters? Where would the Circuit
Executive be located?

3. Consider the travel time and expense of
the judges. Presumably, the judges from
Alaska and Montana will half the time trav-
el to Phoenix, and the Arizona judges will
half the time travel to Seattle. Presently,
the circuit headquarters in San Francisco is
equidistant and air routes convenient. This
would not be the case in the new Twelfth
Circuit.

Harry, I suggest these arguments be saved
for the floor to avoid changes or arguments
prepared to meet them.

Yours Sincerely,
PROCTER HUG, JR.,
Chief Judge.
STATEMENT OF ADMINISTRATION POLICY
THE JUDICIARY: NINTH CIRCUIT

The Administration opposes the provision

in the Committee bill that would reorganize
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the Ninth Circuit by splitting it into two
separate circuits. We understand that other
substantive amendments to divide the Ninth
Circuit may be offered on the Senate Floor.
The Administration strongly objects to
using the appropriations process to legislate
on this important matter. The division of
the Ninth Circuit is an important issue not
just for the bench and the bar of the affected
region, but also for the citizens of the Ninth
Circuit. The Administration believes that a
much better approach would be passage of
legislation, H.R. 908—already passed by the
House and currently pending at the desk in
the Senate—that would create a bipartisan
commission to study this difficult and com-
plex question and make recommendations to
the Congress within a date certain. This
would allow for substantive resolution of the
issue in a deliberative manner, allowing all
affected parties to voice their views.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mrs. FEINSTEIN. I thank the Chair.

I yield the floor.

Mr. GREGG. Mr. President, I have a
couple of minutes left.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Before getting to a vote
on this issue, just let me make this
point.

Were this a judicial proceeding, there
is something called judicial notice.
That is like water runs downhill and
the Sun comes up in the East. I think
the Court would take judicial notice of
the fact the ninth circuit does not
work; it is too big; it has too many
people for one circuit to manage; it has
too many judges to work effectively; it
has too large a geographic region. This
is an attempt to address that issue. It
is a very important issue to address. It
is an affordable issue to address. I hope
my colleagues will vote down this
amendment.

Have the yeas and nays been asked
for on this amendment?

The PRESIDING OFFICER. They
have not.

Mr. GREGG. Does the Senator from
California wish to ask for the yeas and
nays?

Mrs. FEINSTEIN. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment. The yeas and nays have been or-
dered. The clerk will call the roll.

The result was announced—yeas 45,
nays 55, as follows:

[Rollcall Vote No. 204 Leg.]

YEAS—45
Akaka Durbin Landrieu
Baucus Feingold Lautenberg
Biden Feinstein Leahy
Bingaman Ford Levin
Boxer Glenn Lieberman
Breaux Graham Mikulski
Bryan Harkin Moseley-Braun
Bumpers Hollings Moynihan
Byrd Inouye Murray
Cleland Johnson
Conrad Kennedy Re?d
Daschle Kerrey Reid
Dodd Kerry
Dorgan Kohl
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Robb Sarbanes Wellstone
Rockefeller Torricelli Wyden
NAYS—55

Abraham Frist McConnell
Allard Gorton Murkowski
Ashcroft Gramm Nickles
Bennett Grams Roberts
Bond Grassley Roth
Brownback Gregg Santorum
Burns Hagel Sessions
Campbell Hatch
Chafee Helms She}by

. Smith (NH)
Coats Hutchinson Smith (OR)
Cochran Hutchison S
Collins Inhofe nowe
Coverdell Jeffords Specter
Craig Kempthorne Stevens
D’Amato Kyl Thomas
DeWine Lott Thompson
Domenici Lugar Thurmond
Enzi Mack Warner
Faircloth McCain

The amendment (No. 986) was re-
jected.
The PRESIDING OFFICER (Mr.

HAGEL). The Senator from New Hamp-
shire.

Mr. GREGG. Mr. President, I move to
reconsider the vote.

Mr. BURNS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. SARBANES. Mr. President, is it
in order to send an amendment to the
desk at this point?

The PRESIDING OFFICER. Is there
objection to laying aside amendment
979? Without objection, it is so ordered.

AMENDMENT NO. 989
(Purpose: To Strike the Provisions Dealing

With the Withdrawal of the United States

From Certain International Organizations)

Mr. SARBANES. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maryland [Mr. SAR-
BANES], proposes an amendment numbered
989.

On page 124, beginning on line 5, strike all
through page 125, line 2.

Mr. SARBANES. Mr. President, could
we have order in the Senate?

The PRESIDING OFFICER. The Sen-
ate will be in order. The Senator from
Maryland.

Mr. SARBANES. Mr. President, I
want to direct my colleagues’ atten-
tion to section 408 of this bill, on pages
124 and 125. I am absolutely stunned to
find this language in this legislation,
because it provides for our withdrawal
from the United Nations.

What it says, if I understand it cor-
rectly, is that if the appropriation does
not come up to the level of the U.N. as-
sessment, then the United States shall
withdraw from an international organi-
zation, but I assume it is primarily di-
rected at the U.N.

Let me just read a couple of para-
graphs to my colleagues.

The United States shall withdraw from an
international organization under this section
in accordance with the procedures identified
for withdrawal in the treaty, pact, agree-
ment, charter, or other instrument of that
organization which establishes such proce-
dures.
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Unless otherwise provided for in the in-
strument concerned, a withdrawal under this
section shall be completed by the end of the
fiscal year in which the withdrawal is re-
quired.

This is a small section located in the
latter part of this legislation. As you
read through this bill, all of a sudden,
you come across the provision. If we
are going to withdraw from the U.N.,
we ought to have a full-scale debate.
This is not a minor decision. There are
some people in the country who would
like to do that, but if we are going to
undertake to do so we ought to have a
full scale debate.

What this section says as it starts off
is:

Notwithstanding any other provision of
law, the United States shall withdraw from
an international organization if the Presi-
dent determines that the amount appro-
priated or otherwise available for a fiscal
year . . . is less than the actual amount of
such contributions. . ..

In other words, the assessments. So,
if we do not appropriate the full assess-
ment, as I understand this section, the
President has to begin withdrawal pro-
cedures.

There are many years when we have
not met the assessment. In fact, we
continue to run arrearages. We just
passed legislation here that had certain
conditions for paying our U.N. dues,
that withheld certain amounts, re-
quired certifications, and so forth and
SO on.

I don’t know where this provision
came from but it is a backdoor way of
compelling our withdrawal from the
United Nations.

The amendment that was sent to the
desk would strike this section from the
bill. I urge my colleagues to support
the amendment. We should not be talk-
ing about withdrawal from inter-
national organizations. We are the
world’s leading power. We essentially
use these international organizations
to serve our interests. Now we come to
this section, which is sort of hidden
away. The upshot of it would be to, in
effect, lead us to begin withdrawal pro-
cedures from the United Nations.

I don’t think we even ought to have
any references to withdrawal. Cer-
tainly the way this provision is writ-
ten, the bill is going to force us out of
the U.N.

I hope the committee, upon reflec-
tion, would agree to drop the section
from the bill.

Mr. HATCH. Will my colleague yield
for a second?

Mr. SARBANES. Certainly.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. He is just yielding to
me. But I absolutely agree with you. I
absolutely agree with you. Let me tell
you, during this last cold war time, I
had a lot to do with the ILO when I was
chairman of the Labor Committee and
ranking member there, and ever since,
when our tripartite organization—Gov-
ernment, labor and business—saved
this country and countries all around
this world from the tyranny of totali-
tarianism, right at the ILO.
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I can remember one trip I made over
there because Irving Brown called me.
He was the head of our delegation. He
was the International Vice President of
the AFL-CIO, and in my opinion the
strongest anti-Communist in the world
at the time. He stopped the Com-
munists from taking over the French
docks. He went into Paris before the
end of the Second World War—one of
the most heroic figures I ever met in
my life. And he led our delegation with
the full support of labor, business, and
Government, year after year. He died
here a few years ago. I went to his me-
morial service here.

But I know what the ILO has meant
to this country and what it has meant
to free trade unionism around the
world and what it has meant to free-
dom.

I have to tell you, if we have this pro-
vision continue in this bill, since all
three of these organizations, the WHO,
the ILO, and the agricultural organiza-
tion, we are behind in payments to
them, it would mean it would have to
come down to choosing one of them
that they would delete. I can tell you
right now, the one, probably the weak-
est that would be deleted, would be the
ILO. I have to tell you, that preserves
free trade unionism around the world,
it protects freedom around the world,
and, I have to tell you, quells disrup-
tions and problems all over the world.
It helps us all over the world to spread
democracy.

I don’t want to see that happen, and
I think the distinguished Senator from
Maryland has brought up a very, very
good point here. I call my colleagues’
attention to it. I am grateful he has
yielded to me for these few remarks. I
hope they have been helpful to my col-
leagues on both sides, but I have been
there, I know how important this is. I
believe this is not the thing to do, to
have that particular language left in
there as it is. So I support my col-
league from Maryland.

Mr. BIDEN. Will the Senator from
Maryland yield for a brief comment?

Mr. President, this is the second time
we have addressed this issue in the last
several weeks. A similar provision was
in the State Department authorization
bill that we dealt with. We raised the
issue then, and the Senator moved to
strike a similar provision, a with-
drawal provision. It was accepted by a
voice vote. This bill went on to pass
the Senate 90 to 5, I believe.

I am surprised this issue has surfaced
again. Not only does section 408 depart
from the State Department authoriza-
tion bill, but it is bad policy; it is just
simply bad policy.

I hope my friends, the managers of
this bill, will consider the fact that we
have been through this once already
and maybe allow us just to have a
voice vote and move on. We have
enough to fight over in this bill.

I have much more to say on this, but,
as the old joke goes, everybody has al-
ready said it, so I am not going to re-
peat it. The Senator from Maryland is
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absolutely right; it is a repeat of what
we did.

I thank the Senator for yielding to
me, and I yield the floor.

Mr. GREGG. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SARBANES. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

Mr. GREGG. I object.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will continue
calling the roll.

The legislative clerk continued to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I seek rec-
ognition so we can announce there will
be no further rollcall votes tonight.
There will be at least one vote tomor-
row. And I believe that we can say
there will be one vote tomorrow. It will
be an important vote. We expect that
that vote will be either on the tuna-
dolphin issue or, more than likely,
under the agreement we are going to
propound, it would be on the global
warming issue.

So there would be a vote tomorrow.
A time would have to yet be deter-
mined exactly what time that would
be, but probably not before 10 o’clock
in the morning. And then we hope to
work out some understandings with re-
gard to State, Justice, Commerce. And
then we would probably not have final
votes on that until next Tuesday, I be-
lieve it would be.

So that is the point I wanted to an-
nounce. There will be at least one vote
tomorrow, and no further rollcall votes
tonight. We will make an announce-
ment with regard to Monday later on,
in a few minutes, or tomorrow, about
the situation on Monday.

Mr. McCAIN. Is the leader’s inten-
tion, if there is no agreement on tuna-
dolphin, that there will be a cloture
vote tomorrow morning on tuna-dol-
phin that he had previously antici-
pated?

Mr. LOTT. Unless there is an agree-
ment, there will be a cloture vote on
tuna-dolphin, but we are working on an
agreement where it may not be in the
morning. But we will have one in short
order. We are trying to work through
all the different players and make sure
everybody has been consulted. That is
why we are not asking for the UC right
now.

I think I should go ahead and say to
the chairman of the Appropriations
Committee, it would be our intent, be-
cause of requests of a number of Sen-
ators, and because of the cooperation
we have received, that we would not
have any recorded votes on Monday.
But we are trying to also clear an
agreement that the Democratic leader
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indicated he would like to approve with
us to take up the Transportation ap-
propriations bill some time during the
day on Monday, but it would not lead
to recorded votes. The next recorded
vote would be tomorrow, and then
Tuesday morning and Wednesday
morning under the agreements we are
working. But we have not cleared them
with everybody at this point.

With that, at this time, Mr. Presi-

dent, I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KERRY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KERRY. Mr. President, I ask
unanimous consent to proceed as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. KERRY per-
taining to the introduction of S. 1067
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

Ms. COLLINS. Mr. President, I ask
unanimous consent that the pending
amendment be set aside so that I can
engage in a brief colloquy with the
chairman of the subcommittee.

The PRESIDING OFFICER
BROWNBACK). Is there objection?

Mr. SARBANES. Reserving the right
to object, I don’t think it is necessary
to set the amendment aside in order to
have a colloquy.

The PRESIDING OFFICER. The Sen-
ator is correct. It is not necessary.

Ms. COLLINS. I stand corrected.

Mr. SARBANES. Mr. President, I ob-
ject to the request, but it doesn’t pre-
clude the distinguished Senator from
having her colloquy.

The PRESIDING OFFICER. The ob-
jection is heard. The Senator from
Maine is recognized.

Ms. COLLINS. Mr. President, I ask
unanimous consent to be recognized for
such time as I may consume for a brief
colloquy.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NWS REORGANIZATION

Ms. COLLINS. Mr. President, I rise
today to engage in a colloquy with the
distinguished chairman of the sub-
committee, Senator GREGG, regarding
the National Weather Service’s ongo-
ing top-to-bottom review of its oper-
ations and structure.

I am taking this opportunity today
to express my hope and belief that this
review process will conclude that the
Weather Service Office in Caribou, ME,
should be fully upgraded to a Weather
Forecasting Office. I just want to com-
ment very briefly, Mr. President, on a
few of the reasons why the Caribou
Weather Service Office should be up-
graded.

In general, it is the Weather Serv-
ice’s policy that weather forecasting

(Mr.
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offices should cover roughly 17,000
square miles. Right now, the Weather
Forecasting Office in Gray, ME—which
is more than 230 miles from Caribou—
is attempting to provide services for
roughly 63,000 square miles, an area
more than three times larger than the
norm. Given the huge area involved, it
is extremely difficult for the small
staff of a Weather Service Office to
provide the services necessary to en-
sure public safety.

For example, the Weather Service Of-
fice currently has only one electrical
technician who must service equipment
in Frenchville, Caribou, Houlton, and
as far south as Millinocket, in Penob-
scot County. This is an enormous
workload for just one employee, par-
ticularly in light of the possibility that
repairs may be needed at the same
time at different locations far away
from each other.

Accurate and timely weather reports
are essential to Aroostook County, the
largest county in Maine, for two rea-
sons: one involving public safety, the
other an economic concern.

Mr. President, northern Maine expe-
riences more than its fair share of se-
vere weather, including blizzards in the
winter months. Many of my colleagues
have probably heard weather reports in
which my hometown of Caribou has re-
corded the lowest temperature in the
Continental United States. Accurate
and timely weather reports are essen-
tial for public safety.

The second reason for upgrading the
Weather Service Office centers on the
nature of the economy in the county.
Natural resource-based industries such
as agriculture, logging, and tourism
are the mainstay of the county’s econ-
omy. Our potato farmers, for example,
must have quality weather forecasts
and reports in order to know best when
to plant and harvest their crops.

For these public safety and economic
reasons, I am convinced that upgrading
the Weather Service Office in Caribou
is a necessary action for the National
Weather Service to undertake, and I
hope that the Appropriations Com-
mittee will act favorably on upcoming
funding requests.

Mr. President, I yield the floor so
that my distinguished New England
neighbor and colleague, Senator
GREGG, may respond to my concerns.

Ms. SNOWE. Mr. President, I am
pleased to join my colleague from
Maine, Senator COLLINS, and the dis-
tinguished chairman of the sub-
committee, Senator GREGG, today to
discuss an issue of utmost importance
to Aroostook County, the Caribou
Weather Service Office.

The bill before us requires the Na-
tional Weather Service [NWS] to con-
sult with the subcommittee before
making any reprogramming requests in
relation to the top-to-bottom review
that is currently underway. As part of
their review, NWS will consider wheth-
er the Caribou Weather Service Office
should be upgraded to a weather fore-
casting office.
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Under the National Weather Serv-
ice’s modernization plan, a weather
forecasting office will have Doppler
radar. The Doppler radar would give
Caribou the ability to forecast warn-
ings for sudden and severe changing
weather patterns so that the commu-
nities the weather station serves will
be able to respond quickly. At the
present time, the nearest Doppler radar
is in Gray, ME, more than 200 miles
away. This is too far away to be of im-
mediate help to Aroostook County.

Aroostook County is one of the larg-
est counties in the United States—the
size of Connecticut and Rhode Island
combined—and its economy is domi-
nated by agriculture, trucking, and for-
est products industries, all of which
rely heavily on timely and accurate
weather information. The Caribou sta-
tion provides vital information on a
daily basis to northern Maine commu-
nities that must deal with a wide range
of weather patterns from bitter cold
and snow to severe thunderstorms and
flooding. An upgrade from a weather
service office to a weather forecasting
office would improve the weather fore-
casting abilities of the Caribou station,
thereby improving the ability of the af-
fected towns to react to sudden and se-
vere weather changes.

Once the NWS has completed its re-
view, I look forward to working with
Chairman GREGG and the sub-
committee to ensure that the rec-
ommended changes are funded in an ex-
peditious manner.

Mr. GREGG. Mr. President, I appre-
ciate the Senator from Maine raising
this very significant issue to the folks
of Northeastern Maine. Those of us
who have been to Caribou understand
that it is the coldest place in America,
consistently, and recognize that the
issue of weather and predictability of
weather is very important. Also, I
know how important upgrading the
Caribou Weather Service Office into a
Weather Forecasting Office is for the
people of Aroostook County. It is a
major issue, and I can understand how
strongly my friend and colleague from
Maine feels about this matter.

The Senator from Maine, Senator
COLLINS, has made a very persuasive
case for why the Weather Service Of-
fice in Caribou, ME, should be upgraded
into a Weather Forecasting Office. We
must always work to ensure public
safety, and given the enormous land
area, a Weather Forecasting Office
would be a tremendous benefit for the
people of northern Maine.

You have my assurance, Senator COL-
LINS, that when the subcommittee re-
ceives the National Weather Service
report and recommendations on a reor-
ganization plan, the subcommittee will
work closely with you regarding the
Caribou, ME, Weather Service Office.

Ms. COLLINS. I thank the Senator
very much for his assistance.

Mr. REED addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.
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SLAMMING

Mr. REED. Mr. President, I would
like to take a moment to discuss a
sense-of-the-Senate resolution which is
included, I believe, in the managers’
amendment, with the concurrence of
the Senator from New Hampshire and
the Senator from South Carolina.

The thrust of my amendment is to
confront an issue which is growing—
the issue of slamming—where individ-
uals who have signed up for long dis-
tance telephone service have their
service changed illegally. This is a
growing problem, a problem that we
must confront. It is a problem that—in
fact, as I considered it, I also con-
templated the construction of an
amendment to this appropriations bill
that would have dealt with the problem
by mandating better proof that a cus-
tomer has actually changed service, in-
cluding criminal penalties for slam-
ming, and other deterrences.

As I spoke with my colleagues and
law enforcement officials, I came to re-
alize, through many different view-
points, that an amendment at this
time would delay the appropriations
process. So rather than introducing an
amendment, I have proposed a sense-of-
the-Senate resolution which, again, I
believe has been accepted and will be
maintained within the managers’
agreement.

Before going forward, I commend and
thank the chairman, Senator GREGG,
and the ranking member, Mr. HOL-
LINGS, and also Chairman MCCAIN and
Chairman BURNS for their generous as-
sistance in this endeavor.

Mr. HOLLINGS. Mr. President, if the
distinguished Senator will yield. The
Senator from Rhode Island has done a
valuable service to the Senate in bring-
ing this to our attention. The FCC has
just promulgated a rule relative to
slamming just this past week. This
sense-of-the-Senate resolution is con-
sistent with it, in the sense that it
would require the mandating of the
evidence itself, civil fines, and a civil
right of action. I think it really empha-
sizes the concern that all of us have
had in the communications field of this
particular malpractice. I hope we can
help, with this sense-of-the-Senate res-
olution, emphasize the need to expedite
the rulemaking on the part of the FCC.
I thank the distinguished Senator from
Rhode Island and I join in his resolu-
tion.

Mr. REED. Mr. President, I yield to
the Senator from New Hampshire,
without losing my right to the floor.

Mr. GREGG. Mr. President, I support
the efforts of the Senator from Rhode
Island to put a sense-of-the-Senate res-
olution in this bill relative to this very
important issue. His sense of the Sen-
ate tracks the FEC regulation. I think
it is very appropriate that he has
raised the visibility of this issue, and
the sense of the Senate will be included
in the managers’ amendment.

Mr. REED. Mr. President, reclaiming
my time, I thank the Senator from
New Hampshire for his support. I would
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like to just briefly describe the prob-
lem and also the ongoing discussion
with the FCC and also here within Con-
gress.

First, as both my colleagues have in-
dicated, this is an alarming and grow-
ing problem. The Federal Communica-
tions Commission is dealing with the
problem now. They will shortly propose
a rule that will take away the financial
incentive for some of these renegade
companies who essentially illegally
change service. Surprisingly, today
under FCC rules, a renegade company
can, in fact, illegally switch a cus-
tomer and still get the benefits of that
month or of several months of charges.
The FCC has proposed to change this.

This sense-of-the-Senate resolution
supports that proposed rule change and
the other activities the FCC is contem-
plating. One of the reasons we are here
today is that, under the present rules
of the FCC, telephone companies must
get either a verbal or written response
in terms of a formal request to change.
The problem with respect to a written
consent is that, many times, they are
hidden in sweepstakes promotions,
giveaways and, in fact, the nature of
the written response is unknown to the
consumer. Once again, the FCC is pro-
posing to change this new rule. I sup-
port that change and encourage them
to go forward.

The phone company can also rely
upon the verbal assent of a consumer,
but there are problems with this verbal
assent, also. Some of the problems we
have seen with telemarketers are the
fact that they will deceive the con-
sumer about identity or the nature of
the service, or they will obtain the con-
sent of a child, or stranger in the
household, or disregard the consumer’s
decline to switch the service, or flatout
not even bother to get the verbal as-
sent and claim that they do in retro-
spect. The problem with this verbal au-
thorization is proof. Again, the FCC
has taken some steps in this regard.
They are proposing to eliminate what
is an option today, where someone pre-
sumably could consent over the phone
and then receive a package later from
the company requiring that consumer
to send a card in to deny the service
change. The FCC once again is trying
to eliminate that procedure, also.

These are all positive steps. I encour-
age, and this resolution encourages,
the FCC to pursue those steps.

This is a major problem for con-
sumers in the United States. Fifty mil-
lion people each year switch their
phone service. One million of those
switches are likely to be fraudulent.
One regional carrier now estimates
that 1 in 20 of the switches in their sys-
tem are fraudulent switches. This prob-
lem has tripled since 1994. It is now the
FCC’s No. 1 consumer complaint.
Therefore, this problem is something
that we should deal with, and deal with
decisively.

In my own home State of Rhode Is-
land, there are abundant examples of
consumers who have been disadvan-
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taged by this illegal switching. Indeed,
the Rhode Island Public Utilities Com-
mission has noted this complaint as
the No. 1 complaint they receive with
respect to telephone services. For ex-
ample, a small businessperson in New-
port, RI, had his 800 number switched,
and rather than an 800 number, the
only people who could call the business
were residents of Alaska.

In Smithfield, RI, a family had their
phone service illegally switched. They
protested, but before they could rectify
the problem, their phone service was
terminated because they refused to pay
the bill for the illegal company that
switched them.

These are problems that have to be
addressed, and I hope are being ad-
dressed today by the FCC, and perhaps
ultimately our legislation in this body.

What I hope we could do would be to
focus more resources of the FCC on
this problem. In 1996, the FCC received
16,000 complaints about slamming, but
they only were able to successfully
prosecute and induce judgment against
15 companies. They don’t have the re-
sources. They need those resources. In-
deed, I worry that law enforcement
agencies around the country not only
lack resources but lack, ultimately,
the proof that a switch has been made
illegally. Law enforcement officials in
certain States, such as Connecticut,
Wisconsin, California, Texas, and Illi-
nois, have been successful, but they
need additional support.

Indeed, one of the major elements of
the legislation I was contemplating
was the requirement not only of writ-
ten proof but, also, in the case that an
oral or verbal consent was given, some
type of recording of assent so that law
enforcement authorities could verify
decisively whether or not the appro-
priate assent had been made. It is nec-
essary for us to balance the needs for a
flexible system by which consumers
can make choices and change their
service to one that protects their right
to ensure that it is their choice and not
the result of fraudulent or manipula-
tive practices by unscrupulous compa-
nies. I believe we can do that.

I believe we have taken a step for-
ward today with this sense-of-the-Sen-
ate resolution to start on that path. I
look forward to offering independent
legislation which I think will assist the
current effort of the FCC to resolve
this grave problem that is growing
each day.

Once again, I thank my colleagues,
Senator GREGG, Senator HOLLINGS,
Senator MCCAIN, and Senator BURNS,
for their work and for their effort on
this. Others are interested. I know Sen-
ator CAMPBELL and Senator DURBIN are
also interested in this problem.

We have an opportunity today to
send a strong message to the FCC to
move forward and also to continue to
contemplate and deliberate about leg-
islation which will assist in their ef-
forts and end this scandalous problem,
the No. 1 consumer complaint today
with respect to telecommunications
slamming.
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I thank my colleagues. I yield the re-
mainder of my time.

Mr. KERRY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KERRY. Mr. President, I had a
discussion with the Senator from
North Dakota. I am going to be very,
very brief, with his indulgence.

The PRESIDING OFFICER. Is there
objection to laying aside the pending
amendment?

Mr. KERRY. Mr. President, I ask
unanimous consent that we tempo-
rarily lay aside the amendment for the
purpose of introducing my amendment,
and the moment my introduction is
completed that the pending amend-
ment will return and be the pending
amendment.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 992
(Purpose: To provide funding for the Commu-
nity Policing to Combat Domestic Vio-
lence Program)

Mr. KERRY. I send an amendment to
the desk.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Massachusetts (Mr.
KERRY), for himself, Mr. DoDD, Mrs. MURRAY,
Mr. LAUTENBERG, and Mr. JOHNSON, proposes
an amendment numbered 992.

Mr. KERRY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 29, line 18, insert ‘““That of the
amount made available for Local Law En-
forcement Block Grants under this heading,
$47,000,000 shall be for the Community Polic-
ing to Combat Domestic Violence Program
established pursuant to section 1701(d) of
part Q of the Omnibus Crime Control and
Safe Streets Act of 1968: Provided further,”
after ‘‘Provided,”’.

STOP DOMESTIC VIOLENCE NOW

Mr. KERRY. Mr. President, this
amendment continues the successful
COPS ““Community Policing to Combat
Domestic Violence” Program. Police
departments currently use these COPS
funds for domestic violence training
and support. This amendment would
allow local law enforcement agencies
to renew their grant funding so they
can continue to employ innovative
community policing strategies to com-
bat domestic violence.

Mr. President, domestic violence is a
very serious national problem. Almost
four million American women were
physically abused by their husbands or
boyfriends in the last year alone. A
woman is physically abused every 9
seconds in the United States. Women
are victims of domestic violence more
often than they are victims of bur-
glary, muggings, and all other physical
crimes combined. In fact, 42 percent of
women who are murdered are killed by
their intimate male partners. In Mas-
sachusetts, 33 women were killed in do-
mestic related cases in 1995. This
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amendment is necessary to fight this
epidemic of domestic violence.

Mr. President, this problem of domes-
tic violence affects all classes and all
races. More than one in three Ameri-
cans have witnessed an incident of do-
mestic violence according to a recent
nationwide survey released by the
Family Violence Prevention Fund. Mr.
President, battering accounts for one-
fifth of all medical visits by women
and one-third of all emergency room
visits by women in the U.S. each year.
As Dartmouth, MA, Police Chief Ste-
phen Soares said recently, domestic vi-
olence ‘‘goes from the lowest economic
planes to the highest in terms of pro-
fessional persons. There isn’t a line
drawn in terms of profession or
money.”’

Domestic violence hurts women and
hurts our economy. The Bureau of Na-
tional Affairs estimates that domestic
violence costs employers between $3
billion and $5 billion each year in lost
work time and decreased productivity.
In a recent survey of senior business
executives, 49 percent said that domes-
tic violence has a harmful effect on
their company’s productivity. Forty-
seven percent said domestic violence
negatively affects attendance and 44
percent said domestic violence in-
creases health care costs.

Mr. President, domestic violence also
has tragic effects on children. Children
who witness the violence often do poor-
ly in school, repeat the pattern of ei-
ther victim or abuser as adults, and are
more prone to have a variety of emo-
tional problems.

According to Linda Aguiar, the head
of “Our Sisters’ Place” in Fall River,
Massachusetts, “‘One child that was at
the shelter, we found out he had taken
knives from the kitchen and hid them
in the bedroom. He did this because he
was afraid his father would come. He
thought his father would come and put
a ladder to the window.”

To attempt to deal with these prob-
lems, Congress in the 1994 Crime Act
provided that up to 15 percent of the
funding for the COPS program could be
made available for innovative commu-
nity policing activities. A small part of
that money, $47 million, was made
available to police departments for do-
mestic violence training and support. I
would like to read excerpts from a let-
ter I received from the Chief of Police
of Chelmsford, MA, about the COPS
Domestic Violence program. He said,
“It has come to my attention that the
federal grant entitled ‘Community Ori-
ented Policing Services Combating Do-
mestic Violence’”” (COPS) has not been
approved—As you know, domestic vio-
lence is a serious law enforcement and
societal problem that we are just be-
ginning to face. Every year, millions of
women are abused and hundreds are
murdered by members of their own
family. It’s time that society began
viewing these atrocities as a crime. We
must put forward the necessary atten-
tion and funding to solve this problem.
The COPS grant does exactly that. It
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provides advocacy, training, and re-
search toward ending this problem.
Without this funding victims of domes-
tic abuse and police officers will have
nowhere to turn for support, education,
resources and training.”

Mr. President, the COPS Domestic
Violence Program has been a success.
In Massachusetts, police departments
have used the money to fund many
anti-domestic violence activities:

The Gardner Police Department and
a local battered women’s resource cen-
ter were able to establish school-based
support groups for children affected by
violence in their homes. More than 250
children ages 5-10 have benefited from
this program.

In Somerville, nearly 100 city police
officers and an equal number of rep-
resentatives of local non-profit service
agencies received anti-domestic vio-
lence training. As a result, a young
woman who appeared in the Emergency
Room seeking assistance for domestic
violence was referred to a nurse super-
visor who helped her get a restraining
order, safety planning, and other sup-
port.

Officers in the Domestic Violence
Unit of the Fall River Police Depart-
ment, in coordination with a local bat-
tered women’s and children’s shelter,
have been able to conduct personal fol-
low-up in more than 1,100 incidents of
domestic violence since September of
1996.

Mr. President, before these funds
were available, many local law enforce-
ment agencies lacked the resources to
provide anti-domestic violence training
and support. In 1995 prior to the award-
ing of the COPS domestic violence
grant, police in Gardner, MA were
called to intervene in a dispute involv-
ing domestic abuse. Due to the lack of
cooperation from the victim, officers
did not have sufficient evidence to ar-
rest her boyfriend, but instead were
only able to escort him off the prop-
erty. Two hours after the incident, the
victim’s boyfriend returned to the
property and set it afire, and the
woman was Kkilled by asphyxiation.
Subsequent to this crime the suspect
was arrested, convicted of the crime
with which he was charged and sen-
tenced to time in prison. This incident
demonstrated the need for a victim’s
advocate employed by the police de-
partment who might have been able to
convince the woman of her need for
help and then intervene on her behalf.
Due to the COPS Domestic Violence
grants, the Gardner Police Department
now has the resources to more success-
fully combat domestic violence.

When the Department of Justice an-
nounced these Community Policing to
Combat Domestic Violence grants on
June 1, 1996, police departments were
promised 1 year of funding with the
ability to receive two additional years
of funding. Unfortunately, these suc-
cessful Domestic Violence programs
will be denied the additional 2 years of
funding because of a little-noticed
change, included in the appropriations
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bill report language, which no longer
allows up to 15 percent of COPS funds
to be used for innovative community
policing activities such as anti-domes-
tic violence training and support for
local law enforcement agencies.

Our amendment earmarks $47 million
of the $503 million provided by the
Commerce/State/Justice Appropriation
bill for the Local Law Enforcement
Block Grant (LLEBG) to renew funding
of grants made under the COPS Domes-
tic Violence Program. It is appropriate
that this money be earmarked for this
purpose because the Local Law En-
forcement Block Grant Program was
designed to provide funds to local gov-
ernments to fund crime reduction and
public safety improvements broadly de-
fined. Additionally, the LLEBG already
contains several earmarks in the C/S/J
Appropriations bill: $2.4 million for dis-
cretionary grants for local law enforce-
ment to form specialized cyber units to
prevent child sexual exploitation, and
$20 million for the Boys and Girls
Clubs.

Some will argue that this appropria-
tions bill increases funding for the Vio-
lence Against Women Act (VAWA) and
that therefore no additional funds are
needed to confront domestic violence.
However, that is incorrect for three
reasons. First, the increase in funding
for the Violence Against Women Act is
only $15 million, far less than the $47
million needed to renew the COPS Do-
mestic Violence grants. Second, only 25
percent of the VAWA money goes to
police departments—most of the rest
goes to prosecution and direct victims
services. Third, most of the VAWA
money for police departments goes to
buy equipment, not for training and
support.

Mr. President, this funding is nec-
essary to help police departments to
deal with the epidemic of domestic vio-
lence. I would like to thank Senators
DoDD, LAUTENBERG, and JOHNSON for
joining me in proposing this important
amendment and urge all my colleagues
to support it.

Mr. DODD. Mr. President, I rise to
support the amendment of my col-
league, the Senator from Massachu-
setts [Mr. KERRY]. This amendment
will restore the COPS antidomestic vi-
olence grants created by the Violence
Against Women Act—a program of
vital importance that funds local po-
lice and community initiatives to com-
bat domestic violence.

Domestic violence is a serious
scourge on our society. Once every 9
seconds, a woman is beaten by her hus-
band or boyfriend, according to FBI
crime statistics. Four women are
killed each day at the hands of their
domestic attackers, according to the
National Clearinghouse for the Defense
of Battered Women. And 16 people were
killed by family violence in Con-
necticut between September 1995 and
September 1996. That is totally unac-
ceptable.

Mr. President, for quite some time I
have been extremely concerned that
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antidomestic violence programs cur-
rently funded through domestic vio-
lence COPS grants will no longer have
a source of funding as the COPS grants
for this purpose are eliminated.

For too long before Congress enacted
the 1994 crime law and Violence
Against Women Act, domestic violence
was considered a private matter—
something to be dealt with inside the
home, and outside of public view and
public policy. The Violence Against
Women Act represented a consensus
that government and our communities
should work together to prevent and
stop domestic violence, and that it
should be one of our highest priorities.

In Connecticut, many communities
were able to rise to that challenge
when they received anti-domestic vio-
lence grants under the COPS program.
More than ten Connecticut cites and
towns have used these grants to estab-
lish law enforcement infrastructures to
support a diverse range of anti-domes-
tic violence programs, each specifically
tailored to the needs of that local com-
munity. I recently had the opportunity
to visit with two police chiefs who are
using anti-domestic violence COPS
grants to run domestic violence pre-
vention and intervention programs in
Bridgeport, CT, and Groton, CT. They
have developed different programs that
make use of a wide range of resources
to fight domestic violence, utilizing po-
lice officers, involving victims’ shelters
and services, incorporating counseling
for both victims and batterers, and ag-
gressively pursuing prosecution of
batterers.

Programs like these send a message
from our communities to victims and
batterers alike. These programs say
that domestic violence has no place in
Connecticut or anywhere in our coun-
try. These programs say that if you are
a batterer, we will stop you, we will
catch you, and we will prosecute you to
the fullest extent of the law. And I am
told by police chiefs throughout Con-
necticut that that is why these pro-
grams, and the funds that make them
possible, have truly improved their
ability to combat domestic violence.
Domestic violence is preventable, if we
provide the funding for initiatives to
stop it.

Now, however, the elimination of
antidomestic violence COPS grants
threatens to force an untimely end to
successful programs like those in Con-
necticut. Law enforcement officials
would be hindered in their effort to
prevent domestic violence and catch
and punish perpetrators, and victims of
domestic violence would continue to
suffer. Let’s not abandon police chiefs
when they’ve just begun to win the bat-
tle against domestic violence. Let’s not
turn our backs on the victims who need
our help.

I wrote to the Commerce-State-Jus-
tice appropriators to ask them to
maintain the funding for these impor-
tant programs, and I am pleased today
to cosponsor the amendment that
would do just that. Hundreds of police
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chiefs and countless victims across the
country are counting on us to do no
less.

I thank the Senator from Massachu-
setts for his amendment, and I join him
in urging my colleagues to adopt it.

Mr. LOTT addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader.

UNANIMOUS-CONSENT AGREEMENT

Mr. LOTT. Mr. President, I thank the
Senator from Massachusetts for fin-
ishing expeditiously and for his help on
a number of issues throughout the day
as we try to get an agreement on how
we can proceed for the remainder of the
day, and when we can get votes tomor-
row and next week.

Mr. President, I ask unanimous con-
sent that the following be the only re-
maining first-degree amendments in
order to S. 1022, and they be subject to
relevant second-degree amendments.

Mr. President, I will submit the list
since there are several of them. But ev-
erybody has been consulted on this list.
The Democratic leadership is aware of
it as well as the Members on this side.

I ask unanimous consent that the list
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEMOCRATIC AMENDMENTS TO COMMERCE-

STATE-JUSTICE

Baucus, EDA.

Biden, COPS.

Biden, trust fund.

Bingaman, registration of nonprofits.

Bumpers, OMB.

Byrd, anti-alcohol.

Conrad, relevant.

Daschle, law enforcement.

Dorgan, sense of Senate—Univ.
Fund.

Dorgan, NII grants.

Graham, public safety officers.

Harkin, funding for globe.

Inouye, Ninth circuit—northern terri-
tories.

Kennedy/Leahy, capital murder.

Kerry, COPS.

Lautenberg, PTO.

Reed, SoS telecom slamming.

Robb, public safety grants.

Sarbanes, Sec. 408 pending No. 989.

Wellstone, Legal Services Corp.

Wellstone, Legal Services Corp.

Harkin, private relief.

Hollings, managers.

Hollings, managers.

REPUBLIC AMENDMENTS TO STATE-JUSTICE-

COMMERCE

Domenici, court appointed attorney’s fees.

Hatch, DOJ LEG. AFFAIRS.

Burns, Mansfield fellowships.

McCain, INS inoculations.

Stevens, Cable laying.

Hatch, Limitation of funds for Under Sec-
retary of Commerce.

DeWine, Visas.

Helms, Technical.

Warner, Terrorism.

Coverdell, DNA testing/sex offenders.

Bond, small business.

Warner, patent trademark.

Kyl, masters.

Abraham, INS fingerprinting.

Stevens, womens World Cup.

Coats, gambling impact.

McCain, relevant.

McCain, relevant.
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Burns, EDA.

Hatch, antitrust provisions.

Gregg, relevant.

Hatch, local law enforcement.

Mr. LOTT. Mr. President, I further
ask unanimous consent that all amend-
ments must be offered and debated to-
night and any votes ordered with re-
spect to S. 1022 be postponed to occur
beginning on 9:30 a.m. on Tuesday, July
29, with 2 minutes for debate equally
divided before each vote, and following
the disposition of amendments, S. 1022
be advanced to third reading and a pas-
sage vote occur, all without further ac-
tion or debate.

I have more to this request, but I
want to emphasize what that means.
We will complete all of the amend-
ments tonight. The votes on those
amendments and final passage will
occur next Tuesday beginning the 9:30.

I further ask that if the Senate has
not received the House companion bill
at the time of passage of S. 1022, the
bill remain at the desk; and I further
ask unanimous consent that when the
Senate receives the House companion
bill, the Senate proceed to its imme-
diate consideration and all after the
enacting clause be stricken and the
text of S. 1022, as amended, be inserted,
the House bill then be read a third time
and passed and the Senate insist on its
amendment, request a conference with
the House and that the Chair be au-
thorized to appoint conferees and that
S. 1022 be indefinitely postponed.

The PRESIDING OFFICER. Is there
objection?

Mr. SARBANES. Mr. President, re-
serving the right to object, in the dis-
cussions with the chairman of the sub-
committee, as I understand it, the
amendment that is pending at the desk
will be adopted this evening.

Mr. LOTT. That is my understanding
Mr. President.

Mr. HOLLINGS. That is correct.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. I further ask that at 8:30
a.m. on Tuesday the Senate resume the
State, Justice, Commerce appropria-
tions bill and there be 30 minutes re-
maining, equally divided, for debate on
each of the two amendments to be of-
fered by Senator WELLSTONE.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. I further ask that it be in
order, if necessary, for each leader to
offer one relevant amendment on Tues-
day prior to the scheduled 9:30 votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. With regard to the tuna-
dolphin issue, I ask unanimous consent
that, at 9:30 a.m. on Friday, July 25,
the Senate resume the motion to pro-
ceed to S. 39, the tuna-dolphin bill, and
there be 30 minutes equally divided be-
tween Senator MCCAIN, or his designee,
and Senator BOXER. I further ask unan-
imous consent that following the use
or yielding back of the time, the Sen-
ate proceed to the vote on the motion
to invoke cloture on the motion to pro-
ceed to S. 39.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I further
ask that if an agreement can be
reached with respect to S. 39—and it
appears there may be—it be in order
for the majority leader to vitiate the
cloture vote, the Senate to then imme-
diately proceed to S. 39, that the man-
agers’ amendment be in order, and the
amendment and bill be limited to a
total of 30 minutes equally divided, and
following the disposition of the amend-
ment the bill be advanced to third
reading, and passage occur, all without
further action or debate.

I think I should clarify this and put
it in common language.

If an agreement is worked out, we
will vitiate the cloture vote. I would
like to modify that agreement to say
that, if an agreement is reached, we
will vitiate; then we will take that
issue up next week with 30 minutes of
debate and a vote next week, unless a
voice vote would be agreed to for to-
morrow or next week.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. With regard to Wednesday
of next week, I ask unanimous consent
that at 9:30 a.m., Wednesday, July 30,
the Senate proceed to the consider-
ation of Senate Resolution 98. I further
ask unanimous consent that there be 2
hours of debate on the resolution
equally divided between the chairman
and the ranking member, or their des-
ignees, with the following amendments
in order to this bill.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I realize it
gets a little confusing on how we are
lining these up. But I think it is being
helpful to all Senators. I think it is al-
lowing us to complete the debate and
get votes and move important legisla-
tion forward in the best way possible.

So the way we are getting it racked
up, so to speak, I think is good for the
Senate, and we are trying to do the
right thing.

So I would like to modify that earlier
request to this extent:

That we come in in the morning and
go immediately at 9:30 to the global-
warming bill. That bill is Senate Reso-
lution 98. I ask consent that there be 2
hours of debate on the resolution
equally divided between the chairman
and the ranking member or their des-
ignees with the only amendments in
order to be the following: Kerry amend-
ment adding specific negotiating posi-
tions; Senator BYRD’s amendment, rel-
evant.

I further ask unanimous consent that
following the disposition of the above-

CONGRESSIONAL RECORD — SENATE

mentioned amendments and the expira-
tion or yielding back of time for de-
bate, the Senate proceed to a vote on
the resolution with no intervening ac-
tion or debate, and, if the resolution is
agreed to, the preamble then be agreed
to, which means that the final vote on
global warming would occur around
11:30 tomorrow morning.

Mr. KERRY. Mr. President, reserving
the right to object—I will not object—
I simply ask the majority leader if he
would modify that further, per our
agreement, that they would be first-de-
gree amendments with no second-de-
gree amendments.

Mr. LOTT. Mr. President, I ask to
further modify my unanimous-consent
request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Then the modification of
what we had earlier agreed to is that
after that vote on Senate Resolution
98, we would then have the vote on the
cloture motion on tuna-dolphin unless
an agreement is worked out, at which
point we would vitiate that cloture
vote, and we would get a subsequent
time agreement of 30 minutes and a
voice vote, or a recorded vote, on that
issue next week.

Mrs. BOXER. Reserving the right to
object, and I shall not object—

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. The leader did not say
exactly what time the cloture vote
would take place.

Mr. LOTT. The cloture vote would
then take place, after the global warm-
ing vote, I presume about 11:45, 11:50,
something of that nature.

Mrs. BOXER. Could we say by 12
o’clock?

Mr. LOTT. It certainly would be by
12 o’clock.

Mrs. BOXER. That would be very
helpful. One more point. If there should
be a recorded vote, which many of us
do not anticipate, on the dolphin-tuna
compromise, if there is one, could we
reserve just a couple of minutes on ei-
ther side just to talk before that vote,
on next week, just 2 minutes?

Mr. LOTT. Before the vote next
week.

Mrs. BOXER. Yes.

Mr. LOTT. Sure. I would hate to
enter into a time agreement on a spe-
cific time now but we would have a
vote at an agreed to time and we would
have some time to explain it. I think it
is appropriate.

Mr. KERRY. It is my understanding
the majority leader in the prior order
already requested 30 minutes.

Mr. LOTT. I had indicated 30 min-
utes.

Mrs. BOXER. That is very accept-
able. Thank you very much. And I
wanted to thank the Senator from Ari-
zona as well for helping resolve this
procedure.

Mr. LOTT. Mr. President, I thank the
Senators for their cooperation. Let us
keep going then. I think we are making
good progress.
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I ask unanimous consent that at 5
o’clock on Monday, July 28, the Senate
proceed to the consideration of the
Transportation appropriations bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. For the information of all
Senators, any votes ordered with re-
spect to the Transportation appropria-
tions bill will be postponed to occur on
Wednesday morning immediately fol-
lowing the global warming resolution
vote.

We have changed that now. The
Transportation appropriations  bill
would occur on Wednesday morning.

Mr. FORD. I liked the first one bet-
ter.

Mr. LOTT. Therefore, no votes will
occur during the session on Monday,
July 28.

Mr. President, I will yield the floor
at this point and in a few minutes we
will recap everything we agreed to in
those unanimous-consent agreements
so that they will be clear and under-
standable. We will do that before we go
out tonight.

I yield the floor.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

AMENDMENT NO. 989

Mr. SARBANES. Mr. President, is
the Sarbanes amendment now the
pending business?

The PRESIDING OFFICER. The Sar-
banes amendment is now the pending
business.

Mr. SARBANES. I ask unanimous
consent that Senators MOYNIHAN,
HATCH, JEFFORDS, KERRY, BIDEN, and
LEAHY be added as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SARBANES. I hope we could
move to adoption of the amendment.

Mr. GREGG. I hope the Senator
would ask for adoption.

Mr. HOLLINGS. The question is on
the adoption of the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 989) was agreed
to.

Mr. SARBANES. Mr. President, I
move to reconsider the vote.

Mr. HOLLINGS. I move to lay that
motion on the table.

Mr. GRAHAM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Florida.

AMENDMENT NO. 993
(Purpose: To make an Amendment Relating
to the Health Insurance Benefits of Certain

Public Safety Officers)

Mr. GRAHAM. Mr. President, at the
completion of these brief remarks, I
will send an amendment to the desk.

Mr. President, last year in consider-
ation of this same appropriations bill,
the Senate and the House adopted and
the President signed into law what is
known as the Alu-O’Hara bill. This is
legislation which was the result of a
tragic circumstance in which two law
enforcement officers called to a hos-
tage-taking scene were seriously
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burned when the hostage taker set on
fire the structure in which the hos-
tages were being held. These two law
enforcement officers were subsequently
discharged from the law enforcement
agency because of their severe injuries,
and in the course of their discharge
they lost their insurance coverage. So
now they were two heroes out of work,
lifetime injuries and without health in-
surance.

This Alu-O’Hara bill, which we adopt-
ed last year, provided that law enforce-
ment agencies would provide to any
public service officer ‘‘who retires or is
separated from service due to an injury
suffered as the direct and proximate re-
sult of a personal injury sustained in
line of duty while responding to an
emergency situation or in hot pursuit
with the same or better level of health
insurance benefits that are otherwise
paid by the entity to a public service
officer at the time of retirement or
separation.” The enforcement for this
was a reduction in that local law en-
forcement block grant award.

Mr. President, as I indicate, this has
been the law since last year. It is cur-
rently in the House appropriations bill.
Frankly, we are seeking an oppor-
tunity to put this into substantive law
so we will not have to continue to rely
upon the appropriations bill as the
means of continuing this important
protection for law enforcement officers
which has strong support by all the
major law enforcement agencies in
America.

So I send this amendment to the desk
and will ask my colleagues for its fa-
vorable adoption when we consider
these matters on Tuesday.

The PRESIDING OFFICER. The
clerk will report the amendment. The
bill clerk read as follows:

The Senator from Florida [Mr. GRAHAM]
proposes an amendment numbered 993.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in title I of the
bill, insert the following:

SEC. 1. Of the amounts made available
under this title under the heading ‘“‘OFFICE
OF JUSTICE PROGRAMS” under the sub-
heading ‘‘STATE AND LOCAL LAW ENFORCEMENT
ASSISTANCE”’, not more than 90 percent of the
amount otherwise to be awarded to an entity
under the Local Law Enforcement Block
Grant Program shall be made available to
that entity, if it is made known to the Fed-
eral official having authority to obligate or
expend such amounts that the entity em-
ploys a public safety officer (as that term is
defined in section 1204 of title I of the Omni-
bus Crime Control and Safe Streets Act of
1968) does not provide an employee who is
public safety officer and who retires or is
separated from service due to injury suffered
as the direct and proximate result of a per-
sonal injury sustained in the line of duty
while responding to an emergency situation
or a hot pursuit (as such terms are defined
by State law) with the same or better level
of health insurance benefits that are other-
wise paid by the entity to a public safety of-
ficer at the time of retirement or separation.

CONGRESSIONAL RECORD — SENATE

Mr. GREGG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. We have no objection to
this amendment and I ask unanimous
consent the amendment be accepted.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 993) was agreed
to.

Mr. GRAHAM. Mr. President, I move
to reconsider the vote.

Mr. HOLLINGS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, I have
been working on a sense-of-the-Senate
resolution which I hoped to have the
agreement of a number of Members of
the Senate who have similar interests
on the issue of the using universal
service funds for the purpose of reach-
ing a balanced budget in the budget
reconciliation conference that is now
going on. I know that sounds foreign as
a subject to those who are not familiar
with it, but I want to explain it a little
bit and describe why this is important.

I have spoken to a number of Sen-
ators in the Chamber this evening—
Senator STEVENS, the distinguished
chairman of the Senate Appropriations
Committee, Senator ROCKEFELLER,
Senator HOLLINGS, Senator DASCHLE,
Senator SNOWE, and others who are
concerned about something that is hap-
pening in the reconciliation conference
that could have a significant impact on
the cost of telephone service in rural
areas in this country in the years
ahead. Here is what it is.

Our country has been fortunate to
enjoy the benefits of a telecommuni-
cations system that says it does not
matter where you live. If you live in an
area where you have very high-cost
service, there will be something called
a universal service fund that helps
drive down that high cost so that ev-
eryone in this country can afford tele-
phone service, universally affordable
telephone service. That is what the
universal service fund is designed to do
and has been designed to do for a long,
long while. I come from a town of 300
people and telephone service there is
affordable because the universal serv-
ice fund drives down the rate of what
would otherwise be high cost. The ben-
efits of a national system is that every
telephone in the country makes every
other telephone more valuable. A tele-
phone in my hometown in Regent, ND,
makes Donald Trump’s telephone more
valuable in New York City because he
can reach that telephone in Regent,
ND. That is the whole concept of uni-
versally affordable telephone service,
and it is why we have a universal serv-
ice fund.

Now, having said that, the universal
service fund was reconstructed some—
but not dramatically—during the Tele-
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communications Act passed by Con-
gress a year and a half ago. We now
have a balanced budget proposal that is
in conference between the House and
the Senate and some are saying in this
negotiation that they want to use the
revenues from the universal service
fund out in the year 2002 in order to
help plug a leak on the budget side.

The fact is the universal service fund
was never intended to be used for such
a purpose. In fact, the universal service
fund does not belong to the Govern-
ment. It does not come into the Fed-
eral Treasury and is not expended by
the Federal Government. It, therefore,
ought not be a part of any discussion
on budget negotiations, and yet it is.

This week I have spoken several
times to the Office of Management and
Budget, and they have explained to me
in great detail with no clarity at all
why it is now part of this process. I
have spoken to people who claim to be
experts on this, and none of them have
the foggiest idea about what the pro-
posal actually does.

Now, the reason I come to the floor
to speak about it is this: We are near-
ing presumably the end of a conference,
and if a conference report comes to the
floor of the Senate using the universal
service fund as part of a manipulated
set of revenues in the year 2002, in
order to reach some sort of budget fig-
ure, it will be an enormous disservice
for the universal service fund. It will
deny the purpose of the fund for which
we in the Commerce Committee
worked so hard to preserve in the Tele-
communications Act of 1996. This pro-
vision in the reconciliation bill will set
a precedent that will be a terrible
precedent for the future. The result
will be, I guarantee, higher phone bills
in rural areas in this country in the
years ahead.

I once stopped at a hotel in Min-
neapolis, MN, and there was a sign at
the nearest parking space to the front
door, and it said ‘‘Manager’s parking

space.”” And then below it, it said,
“Don’t even think about parking
here.” 1 don’t expect anybody ever

parked in that space besides the man-
ager. Don’t even think about parking
here. I hope that the Senate will pass
the sense-of-the-Senate resolution I
have proposed that says to the rec-
onciliation conference: ‘‘do not even
think about this.” I say to the budget
reconciliation conferees: ‘‘do not try to
bring to the floor of the Senate or the
House a budget reconciliation con-
ference report that manipulates and
misuses the universal service fund.” It
is not right, it is not fair, and it will
destroy the underpinnings of what we
have done in telecommunications pol-
icy to provide affordable telephone
service across this country for all
Americans. Yes, especially, most espe-
cially Americans who live in the rural
areas of this country.

I have enormous respect for those
people who put these budgets together.
It is not easy. But this instance of
using the universal service fund as is
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now being proposed is, I am afraid,
budget juggling at its worst. Juggling I
suppose at a carnival or in the back-
yard is entertaining. Juggling in this
circumstance using universal fund sup-
port to manipulate the numbers in 2002
is not entertaining to me. It is fun-
damentally wrong. This money does
not belong to the Federal Government.
It does not come to the Federal Treas-
ury, and it is not spent by the Federal
Government and has no place and no
business in any reconciliation con-
ference report.

I was flabbergasted to learn that it
was there and it is being discussed. I
have spoken to the Director of the Of-
fice of Management and Budget about
this several times this week, spoken to
others who are involved with it. And I
must tell you I think that the Congres-
sional Budget Office, the Office of Man-
agement and Budget, and any member
of the conference that espouses this is
making a terrible, terrible mistake. I
hope that the Senate will pass the
sense-of-the-Senate resolution I have
proposed and that we can garner the
support of the position I now espouse
to say as that parking sign, ‘‘don’t
even think about this.” It is wrong,
and it will disserve the interests that
we have fought so hard to preserve af-
fordable telephone service all across
this country.

The Senator from South Carolina has
spent a great deal of time on this issue,
as has the Senator from Alaska, the
Senator from West Virginia, the Sen-
ator from Maine, and so many others.
As I said, the wording is not yet agreed
to on the sense-of-the-Senate resolu-
tion. I hope it will be very shortly, and
when it is I hope we will pass it and
send a message that any conference re-
port that comes back here ought not
use universal service support funds be-
cause they are not our funds to use.

Mr. President, I yield the floor.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

AMENDMENT NO. 994
(Purpose: To amend section 3006A of title 18,

United States Code, to provide for the pub-

lic disclosure of court appointed attorneys’

fees upon approval of such fees by the
court)

Mr. DOMENICI. Mr. President, I have
an amendment and I understand it is
going to be accepted. I will let the
managers do that in their wrap-up if
they would like unless the Senator has
indicated that it is all right.

Mr. President, I ask, has Senator
HOLLINGS cleared it?

Mr. HOLLINGS. It has been cleared.

Mr. DOMENICI. I thank the Senator
very much.

I send an amendment to the desk,
and since it is acceptable on both sides
I ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. DOMEN-
ICI] proposes an amendment numbered 994.
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Mr. DOMENICI. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in title I of the
bill, insert the following:

SEC. 1. PUBLIC DISCLOSURE OF COURT AP-
POINTED ATTORNEYS’ FEES.

Section 3006A(d) of title 18, United States
Code, is amended by striking paragraph (4)
and inserting the following:

‘‘(4) DISCLOSURE OF FEES.—

‘““(A) IN GENERAL.—Subject to subpara-
graphs (B) through (E), the amounts paid
under this subsection for services in any case
shall be made available to the public by the
court upon the court’s approval of the pay-
ment.

“(B) PRE-TRIAL OR TRIAL IN PROGRESS.—If a
trial is in pre-trial status or still in progress
and after considering the defendant’s inter-
ests as set forth in subparagraph (D), the
court shall—

‘(i) redact any detailed information on the
payment voucher provided by defense coun-
sel to justify the expenses to the court; and

‘(i1) make public only the amounts ap-
proved for payment to defense counsel by di-
viding those amounts into the following cat-
egories:

‘“(I) Arraignment and or plea.

‘(II) Bail and detention hearings.

‘“(IIT) Motions.

“(IV) Hearings.

(V) Interviews and conferences.

“(VI) Obtaining and reviewing records.

‘“(VII) Legal research and brief writing.

“(VIII) Travel time.

‘“(IX) Investigative work.

‘“(X) Experts.

‘Y(XI) Trial and appeals.

“(XII) Other.

¢“(C) TRIAL COMPLETED.—

“(1) IN GENERAL.—If a request for payment
is not submitted until after the completion
of the trial and subject to consideration of
the defendant’s interests as set forth in sub-
paragraph (D), the court shall make avail-
able to the public an unredacted copy of the
expense voucher.

¢‘(i1) PROTECTION OF THE RIGHTS OF THE DE-
FENDANT.—If the court determines that de-
fendant’s interests as set forth in subpara-
graph (D) require a limited disclosure, the
court shall disclose amounts as provided in
subparagraph (B).

‘(D) CONSIDERATIONS.—The interests re-
ferred to in subparagraphs (B) and (C) are—

‘(i) to protect any person’s 5th amendment
right against self-incrimination;

‘“(ii) to protect the defendant’s 6th amend-
ment rights to effective assistance of coun-
sel;

‘“(iii) the defendant’s attorney-client privi-
lege;

‘“(iv) the work product privilege of the de-
fendant’s counsel;

‘“(v) the safety of any person; and

‘“(vi) any other interest that justice may
require.

‘‘(E) NOoTICE.—The court shall provide rea-
sonable notice of disclosure to the counsel of
the defendant prior to the approval of the
payments in order to allow the counsel to re-
quest redaction based on the considerations
set forth in subparagraph (D). Upon comple-
tion of the trial, the court shall release
unredacted copies of the vouchers provided
by defense counsel to justify the expenses to
the court. If there is an appeal, the court
shall not release unredacted copies of the
vouchers provided by defense counsel to jus-
tify the expenses to the court until such
time as the appeals process is completed, un-
less the court determines that none of the
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defendant’s interests set forth in subpara-
graph (D) will be compromised.”’.

Mr. DOMENICI. Mr. President, I am
not sure, if I were to ask every Senator
to take a guess, anyone would come
anywhere close to answering this ques-
tion correctly.

I ask, how many dollars do you think
we spent last year paying for defense
lawyers for criminals in the Federal
court who claim they don’t have
enough money to defend themselves?

We have an obligation. The court has
interpreted our Constitution to say
they must have counsel, so I am not
here complaining. But I don’t think
anyone—I see my friend from Iowa
looking at me—would guess $308 mil-
lion, and growing tremendously, tax-
payers’ dollars to defend criminals in
the Federal court system.

I am not asking in this amendment
that we review that process, although I
kind of cry out to any committee that
has jurisdiction and ask them to take a
look. All I am doing in this amendment
is changing the law slightly with ref-
erence to letting the taxpayer know
how much we are paying criminal de-
fense lawyers. All this amendment does
is say when a payment is made to a
criminal defense lawyer, a form has to
be filed that indicates that payment.
There is no violation of the sixth
amendment because there are no de-
tails. We are not going to, in this state-
ment, reveal the secret strategy of the
defense counsel or their latest deposi-
tion theory. We are just saying, reveal
the dollar amount so the American
people know, through public sources,
how much we are paying.

Frankly, if T had a little more time,
I would state some of the fees that we
finally have ascertained, and I think
many would say, ‘“‘Are you kidding?” I
will just give you three that we know
of.

Mr. President, what would you say if
I told you that from the beginning of
fiscal year 1996 through January 1997,
$472,841 was paid to a lawyer to defend
a person accused of a crime so heinous
that the United States Attorney in the
Northern District of New York is pur-
suing the death penalty? Who paid for
this lawyer—the American taxpayer.

What would you say if I told you that
$470,968 was paid to a lawyer to defend
a person accused of a crime so rep-
rehensible that, there too, the United
States Attorney in the Southern Dis-
trict of Florida is also pursuing the
death penalty? Who paid for this law-
yer—the American taxpayer.

What would you say if I told you that
during the same period, for the same
purpose, $443,683 was paid to another
attorney to defend a person accused of
a crime so villainous that the United
States Attorney in the Northern Dis-
trict of New York is pursuing the death
penalty? Who paid for this lawyer—the
American taxpayer.

Now, Mr. President, what would you
say if I told you that some of these
cases have been ongoing for three or
more years and that total fees in some



S8070

instances will be more than $1 million
in an individual case? That’s $1 million
to pay criminal lawyers to defend peo-
ple accused of the most vicious types of
murders often which are of the greatest
interest to the communities in which
they were committed.

At minimum, Mr. President, this
Senator would say that we are spend-
ing a great deal of money on criminal
defense lawyers and the American tax-
payer ought to have timely access to
the information that will tell them
who is spending their money, and how
it is being spent. That is why today I
am introducing the ‘‘Disclosure of
Court Appointed Attorney’s Fees and
Taxpayer Right to Know Act of 1997,

Under current law, the maximum
amount payable for representation be-
fore the United States Magistrate or
the District Court, or both, is limited
to $3,600 for each lawyer in a case in
which one or more felonies are charged
and $125 per hour per lawyer in death
penalty cases. Many Senators might
ask, if that is so, why are these exorbi-
tant amounts being paid in the par-
ticular cases you mention? I say to my
colleagues the reason this happens is
because under current law the max-
imum amounts established by statute
may be waived whenever the judge cer-
tifies that the amount of the excess
payment is necessary to provide ‘‘fair
compensation” and the payment is ap-
proved by the Chief Judge on the cir-
cuit. In addition, whatever is consid-
ered ‘‘fair compensation’ at the $125
per hour per lawyer rate may also be
approved at the Judge’s discretion.

Mr. President, the American tax-
payer has a legitimate interest in
knowing what is being provided as
“fair compensation’ to defend individ-
uals charged with these dastardly
crimes in our federal court system. Es-
pecially when certain persons the
American taxpayer is paying for mock
the American Justice System. A recent
Nightline episode reported that one of
the people the American taxpayer is
shelling out their hard earned money
to defend urinated in open court, in
front of the Judge, to demonstrate his
feelings about the judge and the Amer-
ican judicial system.

I want to be very clear about what
exactly my bill would accomplish. The
question of whether these enormous
fees should be paid for these criminal
lawyers is not, I repeat, is not a focus
of my bill. In keeping with my strongly
held belief that the American taxpayer
has a legitimate interest in having
timely access to this information, my
bill simply requires that at the time
the court approves the payments for
these services, that the payments be
publicly disclosed. Many Senators are
probably saying right now that this
sounds like a very reasonable request,
and I think it is, but the problem is
that often times these payments are
not disclosed until long after the trial
has been completed, and in some cases
they may not be disclosed at all if the
remains are sealed by the Judge. How
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much criminal defense lawyers are
being paid should not be a secret.
There is a way in which we can protect
the alleged criminal’s sixth amend-
ment rights and still honor the Amer-
ican taxpayer’s right to know. Mr.
President, that is what my bill does.

Current law basically leaves the
question of when and whether court ap-
pointed attorneys’ fees should be dis-
closed at the discretion of the Judge in
which the particular case is being
tried. My bill would take some of that
discretion away and require that dis-
closure occur once the payment has
been approved.

My bill continues to protect the de-
fendant’s sixth amendment right to ef-
fective assistance of counsel, the de-
fendant’s attorney client privilege, the
work product immunity of defendant’s
counsel, the safety of any witness, and
any other interest that justice may re-
quire by providing notice to defense
counsel that this information will be
released, and allowing defense counsel,
or the court on its own, to redact any
information contained on the payment
voucher that might compromise any of
the aforementioned interests. That
means that the criminal lawyer can
ask the Judge to take his big black
marker and black-out any information
that might compromise these precious
Sixth Amendment rights, or the Judge
can make this decision on his own. In
any case, the Judge will let the crimi-
nal lawyer know that this information
will be released and the criminal law-
yver will have the opportunity to re-
quest the Judge black-out any compro-
mising information from the payment
voucher.

How would this occur? Under current
law, criminal lawyers must fill out
Criminal Justice Act payment vouch-
ers in order to receive payment for
services rendered. Mr. President, I have
brought two charts to the floor to pro-
vide Senators with an example of what
these payment vouchers look like so
that they can get an understanding of
what my bill would accomplish. These
two payment vouchers are the standard
vouchers used in the typical felony and
death penalty cases prosecuted in the
federal district courts. As you can see
Mr. President, the information on
these payment vouchers describes in
barebones fashion the nature of the
work performed and the amount that is
paid for each category of service.

My bill says that once the Judge ap-
proves these payment vouchers that
they be publicly disclosed. That means
that anyone can walk down to the fed-
eral district court where the case is
being tried and ask the clerk of the
court for copies of the relevant CJA
payment vouchers. It’s that simple.
Nothing more. Nothing less.

Before the court releases this infor-
mation it will provide notice to defense
counsel that the information will be re-
leased, and either the criminal lawyer,
or the Judge on his/her own, may
black-out any of the barebones infor-
mation on the payment voucher that
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might compromise the alleged crimi-
nal’s precious sixth amendment rights.

Mr. President, I believe that my bill
is a modest step toward assuring that
the American taxpayer have timely ac-
cess to this information. In addition to
these CJA payment vouchers, criminal
lawyers must also supply the court
with detailed time sheets that recount
with extreme particularity the nature
of the work performed. These detailed
time sheets break down the work per-
formed by the criminal lawyer to the
minute. They name each and every per-
son that was interviewed, each and
every phone call that was made, the
subjects that were discussed and the
days and the times they took place.
They go into intimate detail about
what was done to prepare briefs, con-
duct investigations, and prepare for
trial.

Mr. President, clearly if this infor-
mation were subject to public disclo-
sure the alleged criminal’s sixth
amendment rights might be com-
promised. My bill does not seek to
make this sensitive information sub-
ject to public disclosure, but rather
continues to leave it to the Judge to
determine if and when it should be re-
leased. In this way, my bill recognizes
and preserves the delicate balance be-
tween the American taxpayers’ right to
know how their money is being spent,
and the alleged criminal’s right to a
fair trial.

I believe we should take every rea-
sonable step to protect any disclosure
that might compromise the alleged
criminal’s sixth amendment rights. My
bill does this by providing notice to de-
fense counsel of the release of the in-
formation, and providing the Judge
with the authority to black-out any of
the barebones information contained
on the payment voucher if it might
compromise any of the aforementioned
interests. I believe it is reasonable and
fair, and I hope I will have my col-
leagues’ support.

I am very pleased the Senate will ac-
cept this. I hope the House does. I be-
lieve they will. Because I think the
public has a right to know. As a matter
of fact, I think we have a right to
know, case by case, payment by pay-
ment, how much is being paid by the
taxpayer to defend criminals in the
Federal court.

I yield the floor.

THE PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 994) was agreed
to.

Mr. DOMENICI. Mr. President, I
move to reconsider the vote.

Mr. GREGG. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 995

(Purpose: To Provide for the Payment of

Special Masters, and for Other Purposes)

Mr. GREGG. Mr. President, on behalf
of Senator KyL, I send an amendment
to the desk.
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The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Hampshire [Mr.
GREGG], for Mr. KYL, proposes an amendment
numbered 995.

The amendment is as follows:

At the appropriate place, insert the fol-
lowing:
SEC. . SPECIAL MASTERS FOR CIVIL ACTIONS

CONCERNING PRISON CONDITIONS.

Section 3626(f) of title 18, United States
Code, is amended—

(1) by striking the subsection heading and
inserting the following:

“(f) SPECIAL MASTERS FOR CIVIL ACTIONS
CONCERNING PRISON CONDITIONS.—’; and

(2) in paragraph (4)—

(A) by inserting ‘“(A)” after ‘“(4)”’;

(B) in subparagraph (A), as so designated,
by adding at the end the following: ‘“‘In no
event shall a court require a party to a civil
action under this subsection to pay the com-
pensation, expenses, or costs of a special
master. Notwithstanding any other provision
of law (including section 306 of the Act enti-
tled ‘An Act making appropriations for the
Departments of Commerce, Justice, and
State, the Judiciary, and related agencies for
the fiscal year ending September 30, 1997,
contained in section 101(a) of title I of divi-
sion A of the Act entitled ‘An Act making
omnibus consolidated appropriations for the
fiscal year ending September 30, 1997 (110
Stat. 3009-201)) and except as provided in sub-
paragraph (B), the requirement under the
preceding sentence shall apply to the com-
pensation and payment of expenses or costs
of a special master for any action that is
commenced, before, on, or after the date of
enactment of the Prison Litigation Reform
Act of 1995.”’; and

(C) by adding at the end the following:

‘(B) The payment requirements under sub-
paragraph (A) shall not apply to the pay-
ment to a special master who was appointed
before the date of enactment of the Prison
Litigation Reform Act of 1995 (110 Stat. 1321-
165 et seq.) of compensation, expenses, or
costs relating to activities of the special
master under this subsection that were car-
ried out during the period beginning on the
date of enactment of the Prison Litigation
Reform Act of 1995 and ending on the date of
enactment of this subparagraph.”.

Mr. GREGG. I move to set aside the
amendment by Senator KYL.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 996
(Purpose: To require the Attorney General to
submit a report on the feasibility of requir-
ing convicted sex offenders to submit DNA
samples for law enforcement purposes)

Mr. GREGG. Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Hampshire [Mr.
GREGG], for Mr. COVERDELL, proposes an
amendment numbered 996.

Mr. GREGG. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in title I of the
bill, insert the following:
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SEC. . REPORT ON COLLECTING DNA SAMPLES
FROM SEX OFFENDERS.

(a) DEFINITIONS.—In this section—

(1) the terms ‘‘criminal offense against a
victim who is a minor”’, ‘‘sexually violent of-
fense’’, and ‘‘sexually violent predator’ have
the meanings given those terms in section
170101(a) of the Violent Crime Control and
Law Enforcement Act of 1994 (42 U.S.C.
14071(a)));

(2) the term
bonucleic acid; and

(3) the term ‘‘sex offender’” means an indi-
vidual who—

(A) has been convicted in Federal court
of—

(i) a criminal offense against a victim who
is a minor; or

(ii) a sexually violent offense; or

(B) is a sexually violent predator.

(b) REPORT.—From amounts made avail-
able to the Department of Justice under this
title, not later than 180 days after the date of
enactment of this Act, the Attorney General
shall submit to Congress a report, which
shall include a plan for the implementation
of a requirement that, prior to the release
(including probation, parole, or any other su-
pervised release) of any sex offender from
Federal custody following a conviction for a
criminal offense against a victim who is a
minor or a sexually violent offense, the sex
offender shall provide a DNA sample to the
appropriate law enforcement agency for in-
clusion in a national law enforcement DNA
database.

(c) PLAN REQUIREMENTS.—The plan sub-
mitted under subsection (b) shall include
recommendations concerning—

(1) a system for—

(A) the collection of blood and saliva speci-
mens from any sex offender;

(B) the analysis of the collected blood and
saliva specimens for DNA and other genetic
typing analysis; and

(C) making the DNA and other genetic typ-
ing information available for law enforce-
ment purposes only;

(2) guidelines for coordination with exist-
ing Federal and State DNA and genetic typ-
ing information databases and for Federal
cooperation with State and local law in shar-
ing this information;

(3) addressing constitutional, privacy, and
related concerns in connection with manda-
tory submission of DNA samples; and

(4) procedures and penalties for the preven-
tion of improper disclosure or dissemination
of DNA or other genetic typing information.

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

AMENDMENT NO. 997
(Purpose: To Express the Sense of the Senate

That the Federal Government Should not

Withhold Universal Service Support Pay-

ments)

Mr. HOLLINGS. On behalf of Senator
DORGAN and others, I send an amend-
ment to the desk and ask the clerk to
report.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Carolina [Mr.
HoLLINGS], for Mr. DORGAN, for himself, Mr.
ROCKEFELLER, Mr. HOLLINGS and Mr.
DASCHLE, proposes an amendment numbered
997.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

“DNA” means deoxyri-
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The amendment is as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . SENSE OF THE SENATE THAT THE FED-
ERAL GOVERNMENT SHOULD NOT
MANIPULATE UNIVERSAL SERVICE
SUPPORT PAYMENTS TO BALANCE
THE FEDERAL BUDGET.

Whereas the Congress reaffirmed the im-
portance of universal service support for
telecommunications services by passing the
Telecommunications Act of 1996;

Whereas the Telecommunications Act of
1996 required the Federal Communications
Commission to preserve and advance uni-
versal service based on the following prin-
ciples:

(A) Quality services should be available at
just, reasonable, and affordable rates;

(B) Access to advanced telecommuni-
cations and information services should be
provided in all regions of the Nation;

(C) Consumers in all regions of the Nation,
including low-income consumers and those
in rural, insular, and high cost areas, should
have access to telecommunications and in-
formation services, including interexchange
services and advanced telecommunications
and information services, that are reason-
ably comparable to those services provided
in urban areas and that are available at
rates that are reasonably comparable to
rates charged for similar services;

(D) All providers of telecommunications
services should make an equitable and non-
discriminatory contribution to the preserva-
tion and advancement of universal service;

(E) There should be specific, predictable,
and sufficient Federal and State mechanisms
to preserve and advance universal service;
and

(F) Elementary and secondary schools and
classrooms, health care providers, and librar-
ies should have access to advanced tele-
communications services;

Whereas Federal and State universal con-
tributions are administered by an inde-
pendent, non-Federal entity and are not de-
posited into the Federal Treasury and there-
fore not available for Federal appropriations;

Whereas the Conference Committee on
H.R. 2015, the Budget Reconciliation Bill, is
considering proposals that would withhold
Federal and State universal service funds in
the year 2002; and

Whereas the withholding of billions of dol-
lars of universal service support payments
will mean significant rate increases in rural
and high cost areas and will deny qualifying
schools, libraries, and rural health facilities
discounts directed under the Telecommuni-
cations Act of 1996:

Now, therefore, be it

Resolved, That it is the sense of the Senate
that the Conference Committee on H.R. 2015
should not manipulate, modify, or impair
universal service support as a means to
achieve a balanced Federal budget or achieve
Federal budget savings.

AMENDMENT NO. 998

Mr. HOLLINGS. Mr. President, I
also, on behalf of the distinguished
Senator from Delaware, Senator BIDEN,
send an amendment to the desk and
ask the clerk to report it.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from South Carolina [Mr.
HoLLINGS], for Mr. BIDEN, proposes an
amendment numbered 998.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that reading of the

amendment be dispensed with.
The PRESIDING OFFICER. Without

objection, it is so ordered.
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The amendment is as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . EXTENSION OF VIOLENT CRIME REDUC-
TION TRUST FUND.

Section 310001(b) of the Violent Crime Con-
trol and Law Enforcement Act of 1994 (42
U.S.C. 14211(b)) is amended—

(1) in paragraph (5), by striking ‘“‘and” at
the end;

(2) in paragraph (6), by striking the period
at the end and inserting a semicolon; and

(3) by adding at the end the following:

“(7) for fiscal year 2001, $4,355,000,000; and

¢“(8) for fiscal year 2002, $4,455,000,000."".

Beginning on the date of enactment of this
legislation, the non-defense discretionary
spending limits contained in Section 201 of
H.Con Res. (105th Congress) are reduced as
follows:

for fiscal year 2001, $4,355,000,000 in new
budget authority and $5,936,000,000 in out-
lays;

for fiscal year 2002, $4,455,000,000 in new
budget authority and $4,485,000,000 in out-
lays.

Mr. HOLLINGS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Mr. President,
the junior Senator from West Virginia
wishes to continue, a little bit, the
comments that were made by the Sen-
ator from North Dakota [Mr. DORGAN].
Needless to say, the Senator from West
Virginia not only wholly agrees with
him, but would carry the argument
even further.

The concept of universal service is
literally sacred in our country. For the
majority of the people of our land,
which is rural land, it is the only life-
line they have potentially to the
present day and to their future day.
They are able to afford certain kinds of
rural rates. But if people start to take
the universal service fund and use it
for any other purpose other than what
it was originally intended, the whole
system of equality between rural
States and urban States, of user States
and using States, disappears. The con-
cept of universal service is ended.

I would like to suggest that this is
not a thought which is held by myself
alone. I ask at this moment to have
printed in the RECORD a letter from the
U.S. Telephone Association and a let-
ter from the Rural Telephone Coalition
on the subject that the Senator from
North Dakota and I were discussing.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

UNITED STATES
TELEPHONE ASSOCIATION,
Washington, DC, July 9, 1997.
Hon. BYRON L. DORGAN,
U.S. Senate,
Washington, DC.

DEAR SENATOR DORGAN: The United States
Telephone Association (“USTA”), rep-
resenting more than 1,200 companies, is dis-
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mayed that Congress has chosen universal
telephone service as a vehicle to balance the
budget by the year 2002. While USTA recog-
nizes the endeavors of key leaders in reject-
ing spectrum fees and other inappropriate
budget proposals, exploiting the universal
telephone service fund to balance the budget
is not only bad precedent, it is bad tele-
communications policy. Accordingly, USTA
strenuously urges you to oppose this pro-
posal in conference.

In its effort to meet the budget accord, the
U.S. House of Representatives adopted a rec-
onciliation package that maneuvers uni-
versal telephone service support moneys to
satisfy current budgetary objectives. To
make up for a $2 billion budget shortfall, the
House’s proposal borrows $2 billion in FY
2001 while artificially reducing universal
telephone service support by this same
amount in FY 2002. This proposal needlessly
jeopardizes a privately run support system
that continues to work without federal mon-
etary aid. Moreover, such a ‘‘scoring’’ device
sets a dangerous precedent that could dam-
age this nation’s universal telephone service
policy necessary to maintain nationwide, af-
fordable telecommunications service.

USTA has opposed the Office of Manage-
ment and Budget and the Congressional
Budget Office for more than two years over
their claims of authority to reflect universal
telephone service transactions on the federal
budget. The Telecommunications Act clearly
establishes the manner in which universal
telephone service funds are collected and dis-
bursed. Pursuant to the Act, universal tele-
phone service moneys logically should not be
classified as either federal receipts or federal
disbursements and thus should not be associ-
ated with the federal budget, as the Adminis-
tration has insisted and Congress has al-
lowed.

USTA appreciates your continued support
regarding the elimination of such budget
proposals as the imposition of spectrum fees.
Similarly, USTA strongly urges you to re-
ject any proposals that would seek to bal-
ance the budget at the expense of universal
telephone service. We hope we can count on
you to help keep such initiatives out of the
final conferenced agreement.

Sincerely,
ROY NEEL,
President and CEO.
NRTA—NTCA—OPASTCO,
RURAL TELEPHONE COALITION,
Washington, DC, July 10, 1997.

DEAR SENATOR/REPRESENTATIVE: The un-
dersigned collectively representing approxi-
mately 850 of the nation’s small rural incum-
bent local exchange carriers, have been
closely following the struggle of the Con-
gress to develop a reconciliation package
that meets the targets assigned by the re-
cent budget accord. Although we understand
the difficult nature of this task, we applaud
the efforts of key leaders who have prevented
the adoption of many of the more unrealistic
and unjustified concepts for meeting the
agreement’s targets. These concepts include
auctioning electromagnetic radio spectrum
at all costs, imposing new electromagnetic
radio spectrum fees and auctioning toll-free
‘“‘vanity’ numbers.

However, we are alarmed that the U.S.
House of Representatives, in its last-minute
effort to achieve the budget agreement’s tar-
gets, adopted a reconciliation package con-
taining language that manipulates universal
service support moneys to do so. Universal
telecommunications service is a national
policy objective, but the moneys that are in-
volved in effectuating this policy are strictly
private, not governmental as the House ini-
tiative attempts to suggest. The House pro-
vision seeks to create the illusion that the
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U.S. government should somehow have ac-
cess to these private universal service mon-
eys for the sole purpose of balancing the
budget.

Specifically, in attempting to make up for
a $2 billion budget shortfall, the U.S. House
of Representatives has adopted a reconcili-
ation package that uses universal service
support moneys to meet its present budget
objectives and even seems to suggest that a
totally unnecessary appropriation is in-
volved. This proposal borrows $2 billion in
fiscal year (FY) 2001 while artificially reduc-
ing universal service support by this same
amount in FY 2002—budget gimmickry Con-
gress should reject. This proposal unneces-
sarily jeopardizes a privately run support
system that continues to work without fed-
eral monetary aid. Such a misleading ‘‘scor-
ing” device sets a dangerous precedent that
could permanently damage the nation’s stat-
utory universal service policy and budget
process.

Our organizations have opposed the Office
of Management and Budget (OMB) and the
Congressional Budget Office (CBO) for more
than two years over their claims of author-
ity to reflect universal service transactions
on the federal budget. Universal service flow
transactions represent the collection and
distribution of private moneys, for the sole
purpose of recovering private investment and
expenses necessary to maintain nationwide
universal telecommunications service.
Therefore, universal service moneys logi-
cally cannot be classified as either federal
receipts or federal disbursements and thus
legally should not be associated with the fed-
eral budget, as the administration has in-
sisted and the Congress has allowed.

We are pleased that Congress rejected spec-
trum fees and other inappropriate proposals
that had the sole intent of meeting budg-
etary targets. However, manipulation of uni-
versal service moneys to look like U.S. gov-
ernment resources is not only bad precedent,
but also had telecommunications policy. Any
measure embracing such a proposal should
be strenuously opposed. We hope we can
count on your support to keep such initia-
tives out of the final conferenced reconcili-
ation package. Please feel free to contact
any one of our organizations if you have
questions about this critical matter.

Sincerely,

JOHN F. O’NEAL,

General Counsel, National
Rural Telecom
Association.

MICHAEL E. BRUNNER,
Ezxecutive Vice Presi-

dent and Chief Exec-
utive Officer, Na-
tional Telephone Co-
operative Associa-
tion.

JOHN N. ROSE,
President, Organiza-

tion for the Pro-
motion and  Ad-
vancement of Small
Telecommunications
Companies.

Mr. ROCKEFELLER. There is an-
other aspect which worries me greatly.
I have heard so many people talk about
the importance of technology and the
importance of understanding that tech-
nology is our future and the fact that
so many of the people in our rural
areas and in our urban areas are not
hooked up to the Internet and hooked
up to all of the advantages that tech-
nology and the computer brings us. It
was with that in mind that during the
consideration of the Telecommuni-
cations Act, a number of Senators, led
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by Senator SNOWE of Maine, put for-
ward an amendment which would
allow, for the very first time, money to
be used with the full consent of the
carriers, to be used to wire up 116,000
schools in this country, endless num-
bers of public libraries, enormous num-
bers of rural health clinics so that they
could develop in the practice of tele-
medicine and other new technologies
that are now and will be available.

If what is being contemplated by
those who are working on the rec-
onciliation process is the use of uni-
versal service money to plug up a po-
tential shortfall in the spectrum auc-
tion, the entire Snowe amendment,
which relates to whether or not we are
going to have a first- or second-class
citizenry in this country —first-class
being those who have the money to
have computers in their schools and at
home and then the second class, and
that being the majority, being those
who do not—all of that will go down.

I make the further point that this is
not the Government’s money. Some
may try to argue that it is, but it is
money that is paid into a special fund
and it is money which is being adminis-
tered by something called NECA, which
is the ‘‘national exchange cable asso-
ciation”—I believe that is what it
stands for. They are private. They are
private. They are a private entity ad-
ministering this fund.

This has been through a Senate proc-
ess where it was agreed to in a bipar-
tisan debate, 98 to 1. It has been
through a joint board, FCC process,
that is State and FCC together, voting
8 to nothing, and through a further
final FCC process, 4 to nothing—unani-
mous, virtually the entire way
through.

If the budget negotiators use this
universal service fund for any purpose
other than for the purposes that the
universal service fund is meant to be
used for, I think it begins a tremendous
downfall in not only our future in
terms of rural rates, but also in terms
of learning and technology. The Vice
President of the United States, our
former colleague, Albert Gore, said
that in his view the Snowe amendment,
relating to 116,000 schools, more public
libraries and more rural health clinics,
was the biggest and most important
thing that had happened in education
policy in the last 30 years. He may
have said, in this century.

In any event, all of that is in jeop-
ardy, and the resolution, which is being
circulated, I hope will be carried by
staff members and others who hear the
voice of the Senator from North Da-
kota and myself, to their Senators to
know that something called universal
service is in dire jeopardy as of this
moment, because the tampering with
that universal service is now in the bill
that may come before us. There has to
be a change made. Change is hard to
come by. In other words, we really are
at the ramparts on this issue.

I thank the Presiding Officer and I
yield the floor.
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Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, NECA
is the National Exchange Carriers As-
sociation. Mr. President, this associa-
tion was formed at the breakup of
AT&T back in 1984, and it is a private
entity, whereby the different carriers,
through their trade associations, self-
impose, in an intermittent fashion, the
amounts due and owing in order to con-
stitute what we call the universal serv-
ice fund. It is a private entity. There is
no Federal law that says you can be a
member or shall be a member or you
cannot be a member. It is not under
the Federal law; it is under this par-
ticular entity that it was associated
with and together at that particular
time of the breakup.

It depends on the volume of business,
obviously. If you get a greater volume
and more burdens and so forth—for
high-cost areas is really what it was
for, initially. It is now being extended
to rural, being extended for the schools
and the hospitals. But the high-cost
areas are being taken care of under
this universal service fund.

Mr. President, what we are seeing
here—and I hope the conferees on rec-
onciliation get the message—this is the
epitome of the national loot. In 1994,
this Congress passed, President Clinton
signed into law the Pension Reform
Act. Under that Pension Reform Act, it
provided certain penalties, whereby
you can’t loot the pension funds of the
particular corporate America. They
wanted to make sure that a person in
this particular corporation who had
worked over the years and everything
else, didn’t have a newcomer in a merg-
er or buyout or whatever it is, abscond
with all the moneys and all of a sudden
your pension was gone.

Now, it so happens that in the news
here, about 6 weeks ago, now 8 weeks
ago, that a famous American, Denny
McLain, the all-time all-star pitcher, 1
think it was, for the Detroit Tigers, be-
came a president of the corporation
and he used the corporate pension fund
in violation of law to pay the com-
pany’s debt, and he was promptly sen-
tenced to an 8-year jail sentence. We do
it at the Federal level and get the good
Government award.

We loot the Social Security pension
fund, the Medicare trust fund, the civil
service pension trust fund, the military
retirees’ trust fund. They even had in
the reconciliation bill —and I put in an
amendment—the looting of the airport
and airways improvement fund, where-
by the moneys that are supposed to go
to the improvement of the airways in-
stead is going to the deficit.

Now the cabal, the conspiracy that
they call a conference committee has
the unmitigated gall to provide as fol-
lows, and I read:

The Senate recedes to the House with
modifications.

3006 of this title provides that expenditures
from the universal service fund under part 54
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of the Commission’s rules for the fiscal year
2002 shall not exceed the amount of revenue
to be collected for that fiscal year, less
[blank] billion dollars.

Section 3006(B) further provides that any
outlays not made from the universal service
fund in fiscal year 2002 under subsection (A)
are immediately available commencing Oc-
tober 1, 2002.

The conferees note that this subsection
shall not be construed to require the amount
of revenues collected under part 54 of the
Commission’s rules to be increased.

What in the world, how else is it
going to be done? If you take the
amount of the funds necessary to keep
universal service constant, less X bil-
lion dollars or million dollars, what-
ever, that they want to fit in here for
a budget fix, then the companies and
the associations through their compa-
nies that make the contributions are
going to have to immediately either
cut out the service under the service
fund and the rules and regulations of
the entity that controls it or raise the
rates, and then the politicians will all
run around saying, “I’m against taxes,
I'm against rate increases,” when they
are causing it in a shameful, shameless
way in this particular provision and
not even put in the amount. They have
a blank here, and they are going to fill
in the amount, and it is another smoke
and another mirror and another loot.

Oh, yes, wonderful. We pass over-
whelmingly the Pension Reform Act to
make sure that it is a trust and it can
be depended upon, and here, in the very
same Congress, we come around and we
loot all the particular funds, and now
we find a private one. Maybe they will
get the Brownback fund before they get
through, if they can find it, and add
that to it, too. They can get anybody’s
fund and put something down in black
and white and they say, ‘““‘Oh, what
good boys we are. We put in our thumb
and pulled out a plum, and we balance
the budget.”

Turn to page 4 on the conference re-
port on a so-called balance budget
agreement and report for the 5-year pe-
riod terminating fiscal year 2002, and
on page 4, line 15, the word is not ‘‘bal-
ance,” the word is ‘‘deficit,” $173.9 bil-
lion deficit.

Yet, the print media—I am glad this
is on C-SPAN so the people within the
sound of my voice can at least hear it,
because they are not going to print it—
the media goes along with the loot, and
then they wonder why the budget is
not balanced. If we only level with the
American people, they would under-
stand you can’t cut taxes without in-
creasing taxes.

We have increased the debt with that
particular shenanigan to the tune now
of $5.4 trillion with interest costs on
the national debt of $1 billion a day. So
when you cut down more revenues to
pay, you increase the debt, you in-
crease the interest costs, so you get re-
elected next year, because I stood for
tax cuts, but they won’t tell them that
with the child tax cut that they have
actually increased the tax for the
child. Now that is at least in the Con-
gressional RECORD in black and white.

I yield the floor.
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Mr. DOMENICI. Mr. President, I rise
in support of S. 1022, the Commerce,
Justice, State, and the Judiciary ap-
propriations bill for fiscal year 1998.
The Senate bill provides $31.6 billion in
budget authority and $21.2 billion in
new outlays to operate the programs of
the Department of Commerce, Depart-
ment of Justice, Department of State,
the Judiciary and Related Agencies for
fiscal year 1998. When outlays from
prior-year budget authority and other
completed actions are taken into ac-
count, the bill totals $31.6 billion in
budget authority and $29.4 billion in
outlays for fiscal year 1998. The sub-
committee is within its revised section
602(b) allocation for budget authority
and outlays.

Mr. President, I commend the distin-
guished subcommittee chairman, Sen-
ator GREGG, for bringing this bill to
the floor. It is not easy to balance the
competing program requirements that
are funded in this bill. I thank the
chairman for the consideration he gave
to issues I brought before the sub-
committee, and his extra effort to ad-
dress the items in the bipartisan bal-
anced budget agreement. It has been a
pleasure to serve on the subcommittee.

Mr. President, I ask unanimous con-
sent that a table displaying the Budget
Committee scoring of this bill be print-
ed in the RECORD at this point.

There being no objection, the table
was ordered to be printed in the
RECORD, as follows:

S. 1022, COMMERCE-JUSTICE APPROPRIATIONS, 1998;
SPENDING COMPARISONS—SENATE-REPORTED BILL

[Fiscal year 1998, in millions of dollars]

Manda-
0

Non-
Defense defense Crime tory Total

Senate-Reported bill:
Budget authority
Outlays

Senate 602(b) alloca-
tion:

Budget authority ....... 297 25,588
322 25479

215 25,581
322 25,188

5,225 522
3,381 532

31,609
29,423

5,225 522
3,401 532

31,632
29,734

257 26,114
286 25,907

5,238 522
3,423 532

32,131

30,148

House-passed
Budget authority.
Outlays.

SENATE-REPORTED BILL
COMPARED T0:

Senate 602(b) alloca-

on:

Budget authority ....... (22) (1)

Outlays (291) (20)
President’s request:

Budget authority ....... 18 (527) (13)

Outlays . 36 (719) (42)
House-passed bill:

Budget authority . 275 25,587

Outlays 322 25,188

(522)
(725)

31,334
29,423

5,225 522
3,381 532

Note.—Details may not add to totals due to rounding. Totals adjusted for

consistency with current scorekeeping conventions.
CARBON MONOXIDE VIOLATIONS

Mr. MURKOWSKI. Mr. President, as
we consider funding for the Environ-
mental Protection Agency, I would like
to raise the issue of Clean Air Act car-
bon monoxide violations in my home
town of Fairbanks with the chairman
of the Environment and Public Works
Committee, Senator CHAFEE.

As the chairman knows, Fairbanks
has one of the highest rates of tem-
perature inversions in the world. When
such inversions occur, pollutants from
any source in the area are trapped at
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extremely low altitudes. For example,
it is not uncommon to see the smoke
from house chimneys trapped directly
above a house rather than disbursed in
the atmosphere as in other cities na-
tionwide.

While I would have preferred that the
EPA not go forward with a bump-up on
the rating of Fairbanks’ air from mod-
erate to serious, I recognize that this
bill is not the place to accomplish that
goal. I would like to point out that in
the past 20 years, Fairbanks has re-
duced its violation days from 160 to as
low as 1 last year. It is these last viola-
tions that are causing difficulties for
communities nationwide. However,
Fairbanks may never be able to pre-
vent several violations per year due to
its unique and extreme cold weather. It
is my hope that the EPA would work
with Fairbanks to develop strategies to
mitigate the pollution that is so se-
verely magnified by the extreme cold
weather of my hometown.

Mr. STEVENS. I want to reiterate
the concerns expressed by my col-
league, Senator MURKOWSKI. The re-
ality may be that no matter what Fair-
banks does, it may never be able to
comply with EPA standards because of
its geographic location.

Mr. CHAFEE. I thank the Senators
from Alaska for their remarks about
carbon monoxide violations in Fair-
banks. Their hometown has dramati-
cally reduced the number of
exceedences over the past 20 years and
should be recognized for this success. It
is my hope that the EPA will continue
to work with Fairbanks to devise pol-
lution reduction strategies that recog-
nize the unique conditions that exist in
Fairbanks.

Mr. MURKOWSKI: I thank my friend
from Rhode Island.

OFFICE OF THE U.S. TRADE REPRESENTATIVE

Mr. CHAFEE. Mr. President, I want
to take a moment to discuss one provi-
sion in the legislation now before the
Senate. Under the heading of Related
Agencies, the Commerce-State-Justice
appropriations bill provides funding for
the Office of the U.S. Trade Represent-
ative.

As my colleagues know, our Nation’s
Special Trade Representative, backed
by the team of staff at USTR, is re-
sponsible for negotiating and admin-
istering trade agreements and coordi-
nating overall trade policy for the
United States. Those are significant re-
sponsibilities, and they are critical to
the economic interests of American
firms, workers, consumers, and fami-
lies.

For an agency with such significant
duties, USTR does not consume much
in the way of taxpayer monies. Annual
funding for USTR has hovered at just
over $20 million for the past 5 years. In
terms of the Federal budget—or for
that matter of the several other agen-
cies funded by this bill—$20 million is a
mere pittance.

I might say that for what we get in
return, the funds spent on USTR rep-
resent quite a bargain. Thanks to
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USTR, we have in place trade agree-
ments and policies that allow our com-
panies to compete successfully world-
wide. And where barriers remain, the
USTR team works continuously to
make further progress. Their work over
the years has affected billions of dol-
lars in U.S. trade and contributes enor-
mously to the health of the overall
U.S. economy.

Now, USTR does not require much in
funding because for the most part, ap-
propriations are spent on two items:
salaries and travel. Those basic neces-
sities—the salaries that pay the staff,
and the travel that is required for the
various ongoing negotiations with our
trading partners around the world—
make up the bulk of USTR’s financial
needs. There is not much fat there.
Therefore, every dime they get is crit-
ical.

I want to commend the chairman of
the Commerce-State-Justice Sub-
committee for allocating the full budg-
et request for USTR for fiscal year
1998. Under his bill, the Office of the
USTR will receive $22,092,000, exactly
what the administration sought. I want
to thank him for that.

Let me raise one concern, however,
that I know is shared by the leadership
and most members of the Senate Fi-
nance Committee. Since the January
1995 implementation of the Uruguay
round agreements and the WTO, USTR
has taken on an enormous new docket
of cases in which the United States is
involved, and all of these cases now
come with strict deadlines. As of July
1, there were pending some 47 WTO or
NAFTA cases in which the United
States is a plaintiff, a defendant, or
otherwise a participant. That is quite a
workload. Yet despite the increase,
USTR has not increased its career legal
staff. The number of lawyers and liti-
gators now on staff is virtually the
same as in the pre-WTO days. USTR
has just 12 lawyers in Washington, with
2 more in Geneva, and only 2 of them
are able to devote themselves fulltime
to the international litigation. That
dearth of staff makes no sense—and
only hurts our efforts to win our cases.

I believe USTR must have the re-
sources and personnel that it needs to
fulfill its responsibilities. While I am
delighted that USTR received its full
budget request, I must say that the
budget request amount is simply not
realistic for an agency facing these new
assignments. Even a modest increase
of, say, $1 million—which again, in
terms of the federal budget is not even
visible—would make a significant and
positive difference to the ability of
USTR to carry out its work. And that
in turn would only benefit US workers
and families, and the overall US econ-
omy.

I want to urge USTR to press the Of-
fice of Management and Budget to rec-
ognize their new workload. I have men-
tioned this repeatedly to Ambassador
Barshefsky and I hope she will act on
it. And I want to exhort OMB in the
strongest terms possible to adjust next
year’s budget request accordingly for
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USTR. I am confident that such an ad-
justment would be met with favor by
the members of the authorizing com-
mittee, namely the Senate Finance
Committee.

If OMB fails to act, then it may fall
to Congress to do the right thing, and
make the small but necessary in-
creased investment in this agency. In-
deed, I seriously considered taking
such a step during today’s debate. But
for now I will wait. Thanks to the good
work of the chairman, we do have in
this bill $22 million in full funding for
USTR, and I intend to do what I can to
make sure that that full $22 million be-
comes law. However, I call upon the ad-
ministration in no uncertain terms to
ensure that in the budget submitted
next year, USTR is provided the re-
sources they need.

Mr. MCcCCAIN. Mr. President, I am
happy to say that, after reviewing the
bill before the Senate, I find relatively
few examples of pork-barrel spending. I
stress, relatively few, since I can still
find a few objectionable provisions in
the bill and many in the report. But
there are far fewer problems with this
bill than the last few appropriations
bills we have passed in the Senate.

This bill contains the usual earmarks
for centers of excellence. In particular,
bill earmarks $22 million for the East-
West Center in Hawaii and $3 million
for the North/South Center in Florida.

These amounts represent a combined
increase of $16.5 million above the ad-
ministration’s request.

Last week, I spoke about the problem
of Congress establishing, at taxpayer
expense, centers for the study of vir-
tually every subject, irrespective of the
availability of research and analysis on
those issues already available from ex-
isting universities and private research
institutions.

This enormous increase in funding
for the East-West and North/South
Centers is incomprehensible given the
dire state of U.S. diplomatic represen-
tation in many of the newly inde-
pendent countries of the post-cold-war
world. They are particularly inex-
plicable in light of the committee’s de-
cision to zero out the funding for the
National Endowment for Democracy, a
decision which the Senate fortunately
reversed earlier today.

Mr. President, I would not be at all
surprised to see in next year’s bill
funding for a North-by-Northwest Cen-
ter, perhaps to include a banquet room
honoring the last Alfred Hitchcock.

The bill also contains language that
directs the U.S. Marshals Service to
provide a magnetometer and not less
than one qualified guard at each en-
trance to the Federal facility located
at 626 Silver, S.W., in Albuquerque,
NM. I must say that this is perhaps the
most specific earmark I have ever seen,
even providing an address to ensure the
assets are delivered to the proper bene-
ficiaries.

Once again, though, the Appropria-
tions Committee has contributed a few
new and innovative ways to earmark
port-barrel spending.
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The most interesting is language
that I will call a reverse earmark. The
report earmarks $8 million to begin ad-
dressing the backlog in repair and
maintenance of FBI-owned facilities,
other than those located in and around
Washington, DC and Quantico, VA. I
wonder whether my colleagues from
this area were aware that they had
been singled out for exclusion from an
earmark.

Other report language earmarks are
more typical, such as: Various ear-
marks for southwest border activities,
although I note that my colleagues sin-
gled out the New Mexico and Texas
borders for special attention to combat
illegal border crossing and drug smug-
gling problems. I was of the impression
that these problems were prevalent
across the entire border with Mexico,
including Arizona and California.

Similarly, the report requires that
two-thirds of the additional 1,000 bor-
der patrol agents are to be deployed in
Texas sectors, with the remaining 300-
plus agencies to be scattered across
New Mexico, Arizona, or California.
The report earmarks $1 million for
Nova Southeastern University in Flor-
ida for the establishment of a National
Coral Reef Institute to conduct re-
search on, what else, coral reefs. And it
also earmarks $1 million to the Univer-
sity of Hawaii to conduct similar coral
reef studies. I suppose this might be
considered a good idea to fund competi-
tive research projects, except these in-
stitutions did not have to compete to
get these funds, nor will they likely
have to compete to continue to receive
hand-outs to continue their coral reef
research.

The report contains $410,000 for the
Alaska Eskimo Whaling Commission,
and $200,000 for the Beluga Whale Com-
mission. It contains $2.3 million to re-
duce tsunami risks to residents and
visitors in Oregon, Washington, Cali-
fornia, Hawaii, and Alaska. And it ear-
marks $88 million in NOAA construc-
tion funds for specific locations in
Alaska, Hawaii, South Carolina, Mis-
sissippi, and other States.

And finally, this bill contains ear-
marks for assistance to the U.S. Olym-
pic Committee to prepare for the 2002
Winter Olympics in Utah. I found $3
million for communications and secu-
rity infrastructure upgrades, $2 million
to formulate a public safety master
plan, and language directing that NTIA
provide telecommunications support to
the Utah Olympics similar to that pro-
vided in Atlanta last summer. As my
colleagues know, this is just a small
portion of the funding we will see chan-
neled to the Utah Olympics. It is in ad-
dition to the money included in the
supplemental passed earlier this year
and in other appropriations bills that
have already passed this body.

While the wasteful spending in this
bill is less onerous than in other bills I
have seen in the past 2 weeks, I still
have to object strenuously to the inclu-
sion of these earmarks and add-ons in
the bill. We cannot afford pork-barrel
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spending, even the amount contained
in this bill.

I ask unanimous consent that a list
of the objectionable provisions in this
bill be printed in the RECORD.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

OBJECTIONABLE PROVISIONS IN S. 1022 F'Y 1998
COMMERCE/JUSTICE/STATE/JUDICIARY AP-
PROPRIATIONS BILL

BILL LANGUAGE

Earmarks for funding for the National Ad-
vocacy Center in Columbia, South Carolina,
which was authorized in 1993 as a center for
training federal, state, and local prosecutors
and litigators in advocacy skills and man-
agement of legal operations: $2.5 million for
operations, salaries, and expenses of the Cen-
ter, $2.1 million to support the National Dis-
trict Attorney’s Association participation in
legal education training at the Center.

U.S. Marshals Service is directed to pro-
vide ‘‘a magnetometer and not less than one
qualified guard” at each entrance to a fed-
eral facility (including both buildings and re-
lated grounds) at 625 Silver, S.W., in Albu-
querque, New Mexico

$125,000 of State Department Diplomatic
and Consular Programs funding earmarked
for the Maui Pacific Center

$22 million of USIA funds earmarked for
the Center for Cultural and Technical Inter-
change between East and West in the State
of Hawaii, and $3 million for an educational
institution in Florida known as the North/
South Center

Section 606 prohibits construction, repair,
or overhaul of vessels for the National Oce-
anic and Atmospheric Administration in
shipyards outside the U.S.

REPORT LANGUAGE

Department of Justice:

Various earmarks for Southwest Border
activities, including: $281,000 for a Southwest
Border initiative; $11.4 million for Southwest
Border control; $29.7 million and the direc-
tion to allocate additional necessary re-
sources to address border crossing and drug
smuggling problems along the New Mexico
and Texas borders; $39.3 million in construc-
tion and engineering funds for facilities at 29
specific locations along the Southwest Bor-
der

Earmark of not less than $468,000 of the
U.S. Marshals Service funding for witness se-
curity New York metro inspectors

Earmark of $700,000 for acquisition and in-
stallation of video conferencing equipment
in jails and courthouses in New York, Illi-
nois, Utah, Colorado, Nevada, Washington,
and sites to be determined in New Mexico
and Texas after consultation with the Appro-
priations Committee

Language urging the FBI to favorably con-
sider the FBI Center in West Virginia as the
location for a new training program on the
investigative use of computers, for which $1
million was earmarked

$1.5 million to maintain an independent
program office dedicated solely to the relo-
cation of the Criminal Justice Information
Services Division and automation of finger-
print identification services

Increase of $8 million to begin addressing
the backlog in repair and maintenance of
FBI-owned facilities, other than those lo-
cated in and around Washington, D.C. and
Quantico, Virginia

Earmarks of a portion of the increased
funding and positions for identification, ap-
prehension, detention, and deportation of il-
legal aliens, as follows: $48.3 million for addi-
tional detention capacity, including 300 beds
in New York, 300 bed in Florida, and 400 beds
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in California facilities; $5 million for the
Law Enforcement Support Center and ex-
panded services of the Center in Utah.

Directive to deploy not less than two-
thirds of the 1,000 new border patrol agents
in the Mafa, Del Rio, Laredo, and McAllen
sectors in Texas

Earmarks of increased funding for inspec-
tion activities for: Full-time manning of
three in-transit lounges at Miami Inter-
national Airport; $4 million for dedicated
commuter lanes, including equipment and
facilities, at Laredo, Hidalgo, and El Paso,
Texas, and Nogales, Arizona; $1.7 million to
staff three new airports in Oregon, Cali-
fornia, and Nova Scotia; $700,000 for auto-
mated permit ports in Maine, Vermont, New
York, Montana, Washington, Alaska, and
New York; $1.5 million for automated I-94
equipment at airports in New York, Newark,
Seattle, San Francisco, Los Angeles, Hono-
lulu, Chicago, Philadelphia, Miami, and Bos-
ton.

Earmark for activation of new and ex-
panded prison facilities in Texas, California,
Mississippi, South Carolina, Arkansas,
Texas, West Virginia, Washington, and Ohio

Language urging the Bureau of Prisons to
favorably consider development of MDTV at
the Beckley Federal prison facility

$1 million equally divided between Mount
Pleasant and Charleston, South Carolina po-
lice departments for computer enhancements
and equipment upgrades

$3 million for the Utah Communications
Agency to support security and communica-
tions infrastructure upgrades to counter po-
tential terrorism threats at the 2002 Winter
Olympic Games, and $2 million to allow the
Law Enforcement Coordinating Council for
the 2002 Olympics to develop and support a
public safety master plan

$2 million as a grant to establish a Public
Training Center for First Responders at Fort
McClellan, Alabama

$3.85 million for the National White Collar
Crime Center in Richmond, Virginia

Earmarks of Violent Crime Reduction
Trust Fund dollars for: $190,000 for the Gos-
pel Rescue Ministries of Washington, D.C. to
renovate the Fulton Hotel as a drug treat-
ment center; $2 million for the Marshall Uni-
versity Forensic Science Program; $2 million
for a rural states management information
system demonstration project in Alaska;
$500,000 for the Alaska Native Justice Center;
$1 million for the Santee-Lynches Regional
Council of Governments Local Law Enforce-
ment Program; $10 million for North Caro-
lina Criminal Justice Information Network
for automation and security equipment; $1
million for the National Judicial College;
Language urging funding for the New Orle-
ans-based Project Return and Chicago-based
Family Violence Intervention Program

$2 million for Southwest Surety Institute
at New Mexico State University

$1 million for a public-private partnership
demonstration project in Las Vegas, Nevada,
for a home for victims of domestic abuse

Language directing funding to complete
design of the Choctaw Indian tribal deten-
tion facility in Mississippi

Language expressing the expectation that
the National Center for Forensic Science at
the University of Central Florida will be pro-
vided a grant for DNA identification work, if
warranted

$850,000 of juvenile justice grants for the
Vermont Department of Social and Rehabili-
tation Services to establish a national model
for youth justice boards.

$1 million for the New Mexico prevention
project.

$200,000 for the State of Alaska for a study
on child abuse and criminal behavior link-

age.

$1.75 million for the Shelby County, Ten-
nessee, Juvenile Offender Transition Pro-
gram.
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Direction to examine proposals and provide
grants, if warranted, to the following enti-
ties: Hill Renaissance Partnership, Lincoln
Council on Alcoholism and Drugs, Hamilton
Fish National Institute on School and Com-
munity Violence, Low Country Children’s
Center, and Comprehensive Juvenile Justice
Crime Prevention and Juvenile Assessment
Center in Gainesville, Florida.

DEPARTMENT OF COMMERCE

Language urging the Economic Develop-
ment Administration to consider applica-
tions for grants for: Defense conversion
project at University of Colorado Health
Sciences Center in Aurora, Colorado; Pas-
senger terminal and control tower at Bowl-
ing Green/Warren County, Kentucky, re-
gional airport; Jackson Falls Heritage
Riverpark in Nashua, New Hampshire; Bris-
tol Bay Native Association; Redevelopment
of abandoned property in Newark, New Jer-
sey; Pacific Science Center in Seattle, Wash-
ington; Rodale Center at Cedar Crest College
in Lehigh Valley, Pennsylvania; Minority
labor force initiative in South Carolina;
Cumbres and Toltec Scenic Railroad Com-
mission in Arriba County, New Mexico, and
Conejos County, Colorado; Fore River Ship-
yvard in Quincy, Massachusetts; Native
American manufacturer’s network in Mon-
tana; National Canal Museum in Easton,
Pennsylvania; Cranston Street Armory in
Providence, Rhode Island.

Recommendation that Little Rock, Arkan-
sas, Minority Business Development Center
remain in operation.

Recommendation that Jonesboro-
Paraground, Arkansas, Metropolitan Statis-
tical Area be designated to include both
Craighead and Greene Counties.

Language urging the NTIA to consider
grants to University of Montana and Mar-
shall University, West Virginia.

Language directing NTIA to fund tele-
communications support for the Olympic
Committee Organization in Utah to ensure
that similar telecommunications facilities
as were available at the Atlanta Olympics

$500,000 earmarked for South Carolina geo-
detic survey

$300,000 earmarked for Galveston-Houston
operation of physical oceanographic real
time system

$1.9 million earmarked for south Florida
ecosystem restoration, including $1 million
for Nova Southeastern University for estab-
lishment of a National Coral Reef Institute
to conduct research on coral reefs, and $1
million for the University of Hawaii for simi-
lar coral reef studies

$450,000 for a cooperative agreement with
the State of South Carolina Department of
Health and Environmental Control to work
on the Charleston Harbor project

Increase of $6.6 million above the request
for the National Estuarine Research Reserve
System, which serves 22 sites in 18 states and
Puerto Rico

$4.7 million for the Pacific fishery informa-
tion network, including $1.7 million for the
Alaska network

Not less than $850,000, for the marine re-
sources monitoring assessment and pre-
diction program of the South Carolina Divi-
sion of Marine Resources

$390,000 for the Chesapeake Bay resource
collection program

$50,000 for Hawaiian monk seals

$500,000 for the Hawaii stock management
plan

$300,000 for Alaska groundfish surveys and
$56.5 million for Alaska groundfish moni-
toring

$410,000 for the Alaska Eskimo Whaling
Commission and $200,000 for the Beluga
Whale Committee

$1 million for research on Steller seals at
the Alaska SeaLife Center, $325,000 for simi-
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lar work by the state of Alaska, and $330,000
for work by the North Pacific Universities
Marine Mammal Consortium

$400,000 for the NMFS in Honolulu for Pa-
cific swordfish research

$250,000 to implementation of the state of
Maine’s recovery plan for Atlantic salmon

$150,000 to the Alaska Fisheries Develop-
ment Foundation

$200,000 for the Island Institute to develop
multispecies shellfish hatchery and nursery
facility to benefit Gulf of Maine commu-
nities

$3.8 million to develop a national resources
center at Mount Washington, New Hamp-
shire, to demonstrate innovative approaches
using weather as the education link among
sciences, math, geography, and history

$500,000 for the ballast water demonstra-
tion in the Chesapeake Bay

$2.3 million to reduce tsunami risks to
residents and visitors in Oregon, Wash-
ington, California, Hawaii, and Alaska

$3 million increase, with total earmark of
$15 million, for the National Undersea Re-
search Program, equally divided between
east and west coast research centers, with
the west coast funds equally divided between
the Hawaii and Pacific center and the West
Coast and Polar Regions center

$1.7 million for the New England open
ocean aquaculture program

$1 million for the Susquehanna River basin
flood system

$97,000 for the NOAA Cooperative Institute
for Regional Prediction at the University of
Utah

$150,000 to maintain staff at Fort Smith,
Arkansas, to improve the ability of southern
Indiana to receive weather warnings

Earmarks of $88 million in NOAA construc-
tion funds for specific locations in Alaska,
Hawaii, South Carolina, Mississippi, and oth-
ers

DEPARTMENT OF STATE:

$22 million for East-West Center (increase
of $15 million), and $3 million for North/
South Center (increase of $1.5 million)

SMALL BUSINESS ADMINISTRATION:

Language stating SBA should consider
funding a demonstration in Vermont with
the Northern New England Tradeswoman,
Inc.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. GREGG. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GREGG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

METHAMPHETAMINE INITIATIVE

Mr. HATCH. Mr. President, I would
like to thank the chairman of the sub-
committee for taking what I believe is
a necessary and meaningful step to
turn the tide on a growing epidemic in
this country, methamphetamine abuse.
Although originally confined prin-
cipally to the Southwest, including my
home State of Utah, this epidemic is
now moving BEast. Congress needs to
take action to stop meth abuse.

Mr. GREGG. I could not agree more
with the Senator from Utah. In my
home State of New Hampshire, we are
now experiencing our own influx of
methamphetamine. I am seriously con-
cerned about the effect that the pro-
liferation of this drug is going to have
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upon the children of this Nation, par-
ticularly in New Hampshire.

Mr. HATCH. Meth abuse, unfortu-
nately, is also rapidly becoming one of
our top public health threats. Accord-
ing to the latest data released by
SAMHSA in its “Drug Abuse Warning
Network” report released last week the
number of children aged 12 to 17 who
have had to go to emergency rooms due
to meth use increased well over 200 per-
cent between 1993 and 1995 alone. The
number of deaths associated with meth
has also increased dramatically. From
1989 to 1994, methamphetamine ac-
counted for 80 percent or more of clan-
destine lab seizures by the DEA. Clan-
destine lab crackdowns are at an all-
time high, and many more are going
undetected. Mobile labs in rural areas
of Utah, including numerous locations
in Ogden, Provo, and the St. George
area are making meth with virtual im-
punity. Local law enforcement does not
have the manpower, resources, or tech-
nical expertise to cover such vast areas
in a truly meaningful fashion. Federal
law enforcement, most principally the
Drug Enforcement Administration, has
agents specially trained in the areas of
methamphetamine lab take downs, but
the number of such specialists is ex-
tremely limited, and certainly is of in-
sufficient numbers to be any sort of
meaningful presence in Utah, as well as
the rest of the Rocky Mountains.

I am deeply concerned about the
Methamphetamine problem in Utah, as
well as the rest of the Nation. In my
State, distribution by Mexican traf-
fickers has been expanded by using net-
works established in the cocaine, her-
oin, and marijuana trades. Wholesale
distribution is typically organized into
networks in major metropolitan areas,
to include Salt Lake City. Utah has
2,600 isolated noncontrolled airstrips
which provide a convenient means for
drug smugglers to transfer meth-
amphetamine to vehicles for shipment
throughout the United States. Also,
there are over 65 public airports
throughout the State that are not
manned on a 24-hour basis, but can be
lit from a plane by using the plane’s
radio tuned to a specific frequency.

Major highway systems such as I-15,
I-70, and I-80 serve to interconnect
Mexico with Colorado, Utah, and Wyo-
ming which allows Utah to be an ideal
transshipment point to major markets
on the west coast, as well as Min-
neapolis, Chicago, Detroit, and other
Midwestern areas. It also results in
such illegal drugs being readily acces-
sible throughout Utah.

According to the DEA, methamphet-
amine seizures nationwide in 1996 were
the highest in over a decade. Not easily
dissuaded, particularly when such large
profits can be made, Mexican traf-
fickers have begun obtaining the nec-
essary precursor chemicals for meth-
amphetamine from sources in Europe,
China, and India. These precursor
chemicals needed to manufacture
methamphetamine drugs are available
in Utah and have contributed to the in-
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creased consumption of the drug. Fur-
ther, ephedrine tablets are purchased
in large quantities and then converted
to methamphetamine.

For these reasons I believe that it is
imperative that this Congress provide
the necessary resources to the DEA to
engage in a meaningful methamphet-
amine initiative. I fully support the
Appropriations Committee’s report to
S. 1022 that recommends that
$16,500,000 of the funds appropriated to
the DEA be used to fund a meth-
amphetamine initiative, to include an
additional 90 agents and 21 support per-
sonnel who will be tasked with imple-
menting a broad approach for attack-
ing methamphetamine abuse in this
country. I strongly encourage that
some of these funds be applied to fund-
ing DEA agents with particularized
methamphetamine training be sta-
tioned in Utah to combat this ever
growing threat in my State, and to pre-
vent the methamphetamine lab activi-
ties in Utah from continuing to harm
other States throughout this Nation.

Mr. GREGG. It is my intention that
these new agents be allocated where
they are most needed. Many States,
such as New Hampshire and Utah are
certainly experiencing the level of in-
creased meth abuse this meth initia-
tive is designed to address.

COOPER HOSPITAL’S TRAUMA REDUCTION
INITIATIVE

Mr. LAUTENBERG. I would like to
express my support for Cooper Hos-
pital’s Trauma Reduction Initiative.

Cooper Hospital is located in Cam-
den, NJ, one of the most troubled cities
in the Nation. Between 1994 and 1995,
the number of violent crimes declined 4
percent nationwide, while in Camden
they rose 8.6 percent. Homicides in
Camden rose 28.88 percent, while homi-
cides declined 6 percent nationally.
With an estimated population of 82,000,
Camden ranks as the sixth most vio-
lent city in the country when com-
pared to all cities and towns.

Cooper Hospital’s Trauma Reduction
Initiative links hospital staff, commu-
nity leaders, and churches throughout
Camden as the frontline of crisis inter-
vention. The Trauma Reduction Initia-
tive represents a community-based ap-
proach to deal with the types of vio-
lence that disrupt our neighborhoods
and burden our health care system.

According to Government research,
by 2003, firearms will have surpassed
auto accidents as the leading cause of
injury death in the United States. But
unlike victims of car accidents, who
are almost always privately insured,
four out of five firearm victims are re-
ceiving public assistance or are unin-
sured. Thus, taxpayers bear the brunt
of medical costs that have grown to
$4.5 billion a year in the past decade.
Cooper Hospital’s violence prevention
program is designed to help stop the
spiral of violent crime and retaliation
in Camden. This program could serve
as a model for other cities to follow.

The Trauma Reduction Initiative has
received funding from the Bureau of
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Justice Assistance. I ask my col-
leagues, the chairman and ranking
member of the Commerce, Justice,
State Appropriations Subcommittee, if
they agree that the Trauma Reduction
Initiative is worthy of BJA’s continued
support?

Mr. GREGG. 1 appreciate the con-
cerns of the Senator from New Jersey
about the disturbing amount of violent
crime in Camden. I agree that, within
the available resources, the Trauma
Reduction Initiative is worthy of BJA’s
continued support.

Mr. HOLLINGS. I, too, share the con-
cerns of the Senator from New Jersey
about the escalating costs of firearm
violence in our country. I agree with
the chairman that, within the avail-
able resources, BJA should continue to
support the Trauma Reduction Initia-
tive.

TECHNICAL CORRECTIONS

Mrs. FEINSTEIN. Mr. President, I
would first like to thank the chairman
and ranking member of the Commerce,
Justice, State, and the Judiciary Ap-
propriations Subcommittee for joining
Senator BOXER and myself in this col-
loquy regarding our amendment to
make technical corrections to title I,
section 119 of the Commerce-State-Jus-
tice appropriations bill. This section,
as amended, will allow the Department
of Justice and the Federal Emergency
Management Agency to transfer sur-
plus real property to State and local
governments for law enforcement, fire
fighting, and rescue purposes.

Mrs. BOXER. Mr. President, I would
like to join my colleague from Cali-
fornia in thanking the chairman and
ranking member for all their assist-
ance on this issue. I would also like to
extend our appreciation to the chair-
man and ranking member of the Gov-
ernmental Affairs Committee, without
whose suggestions this amendment
would not have gone forward. I am very
pleased to cosponsor this amendment,
which modifies the amendment I of-
fered in the Appropriations Committee
to include the Department of Justice
Property Transfer Act.

Mr. GREGG. I thank my colleagues
from California for their hard work in
including this language in the bill.