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(2) The President of the United States
should immediately take steps to protect the
interests of the United States and should not
tolerate threats to those interests from the
action or inaction of a foreign government or
its citizens;

(3) The President should provide assist-
ance, including financial assistance, to
States and citizens of the United States
seeking damages in Canada that have re-
sulted from illegal or harassing actions by
the Government of Canada or its citizens;
and

(4) The President should use all necessary
and appropriate means to compel the Gov-
ernment of Canada to prevent any further il-
legal or harassing actions against the United
States, its citizens or their interests, which
may include—

(A) using U.S. assets and personnel to pro-
tect U.S. citizens exercising their right of in-
nocent passage through the territorial sea of
Canada from illegal actions or harassment
until such time as the President determines
that the Government of Canada has adopted
a long-term policy that ensures such protec-
tion;

(B) prohibiting the import of selected Ca-
nadian products until such time as the Presi-
dent determines that Canada has adopted a
long-term policy that protects U.S. citizens
exercising their right of innocent passage
through the territorial sea of Canada from il-
legal actions or harassment;

(C) directing that no Canadian vessel may
anchor or otherwise take shelter in U.S. wa-
ters off Alaska or other States without for-
mal clearance from U.S. Customs, except in
emergency situations;

(D) directing that no fish or shellfish taken
in sport fisheries in the Province of British
Columbia may enter the United States; and

(E) enforcing U.S. law with respect to all
vessels in waters of the Dixon Entrance
claimed by the United States, including the
area in which jurisdiction is disputed.

Mr. COCHRAN. Mr. President, | move
to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AGRICULTURE, RURAL DEVELOP-
MENT, FOOD AND DRUG ADMIN-
ISTRATION, AND RELATED
AGENCIES APPROPRIATIONS
ACT, 1998

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 965

The PRESIDING OFFICER. There
are 2 minutes, equally divided, on the
motion to table amendment No. 965,
the Durbin Amendment.

Mr. COCHRAN. Mr. President, 1 un-
derstand that we have 2 minutes,
equally divided, on the motion to table
the Durbin Amendment. | made the
motion to table. The Durbin Amend-
ment seeks to do away with crop insur-
ance payments for tobacco farmers and
any disaster assistance payments that
might fall due under the law. | moved
to table it. It carried with it a second
degree amendment by the Senator from
Kentucky [Mr. Forbp], which limits
crop insurance payments to farms 400
acres or smaller.

So, as you may see, unless we table
the DURBIN amendment, you are going
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to cause a lot of disruptions in agri-
culture for two reasons. | hope that the
Senate will vote to table this amend-
ment. This is an agriculture appropria-
tions bill. Both of these amendments
would change the law, not funding lev-
els. Let’s stick to the purpose of our
bill and please vote to table the Durbin
amendment.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, this
amendment eliminates the Federal
subsidy for tobacco. How many times
have we faced that question?

Senators, the Federal Government
says that tobacco is dangerous. Why do
the taxpayers continue to subsidize it?
We subsidize it in the form of crop in-
surance.

Senator GREGG and | are offering this
amendment to eliminate once and for
all crop insurance for tobacco. Some
Senators have said that is unfair.
Every crop gets insured. Right? Wrong.
Sixty-seven crops are presently en-
sured. Sixteen hundred are not.

The list goes on and on and on. | am
about to drop them.

What is this about? It is about a crop
that is perfectly legal and perfectly le-
thal. Tobacco is the No. 1 preventable
cause of death in America today.

Let’s get our public health policy and
our subsidies straight.

So, to vote against the crop insur-
ance for tobacco, the appropriate vote
is “‘no’” on the motion to table and
‘‘no’” on more subsidies.

The PRESIDING OFFICER. All time
has expired.

The question is on agreeing to the
motion of the Senator from Mississippi
to lay on the table the amendment of
the Senator from Illinois. On this ques-
tion, the yeas and nays have been or-
dered, and the clerk will call the roll.

The bill clerk called the roll.

The result was announced—yeas 53,
nays 47, as follows:

The result was announced—yeas 53,
nays 47, as follows:

[Rollcall Vote No. 196 Leg.]

YEAS—53
Akaka Enzi Leahy
Allard Faircloth Lott
Ashcroft Feingold McConnell
Baucus Ford Mikulski
Biden Frist Moynihan
Bond Graham Murkowski
Breaux Grams Nickles
Bryan Grassley Robb
Burns Hagel Roberts
Campbell Helms Roth
Cleland Hollings Sarbanes
Cochran Inhofe Sessions
Conrad Inouye Shelby
Coverdell Jeffords Stevens
Craig Kempthorne Thompson
Daschle Kerrey Thurmond
Domenici Kohl Warner
Dorgan Landrieu

NAYS—47
Abraham Collins Gregg
Bennett D’Amato Harkin
Bingaman DeWine Hatch
Boxer Dodd Hutchinson
Brownback Durbin Hutchison
Bumpers Feinstein Johnson
Byrd Glenn Kennedy
Chafee Gorton Kerry
Coats Gramm Kyl

July 23, 1997
Lautenberg Murray Snowe
Levin Reed Specter
Lieberman Reid Thomas
Lugar Rockefeller Torricelli
Mack Santorum Wellstone
McCain Smith (NH) Wyden
Moseley-Braun Smith (OR)

The motion to lay on the table the
amendment (No. 965) was agreed to.

Mr. HELMS. Mr. President, | move to
reconsider the vote.

Mr. HARKIN addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mis-
sissippi.

Mr. COCHRAN. Mr. President, what
is the pending business before the Sen-
ate?

AMENDMENT NO. 969, AS MODIFIED

The PRESIDING OFFICER. The
pending business is the Helms amend-
ment No. 969.

Mr. COCHRAN. Mr. President, the
issue here was joined with the offering
of the amendment by the distinguished
Senator from lowa. It is an amendment
related to the Food and Drug Adminis-
tration’s funds for an antismoking reg-
ulatory program that has been devel-
oped and put out by the Food and Drug
Administration. The issue is whether
or not there is sufficient funds in the
FDA account to help pay the cost of
this regulatory program.

Some Senators may not be aware of
the fact that we have increased in this
legislation the proposed funding for
FDA by over $20 million. As a matter
of fact, |1 think the total is around $30
million—$24 million for the FDA ac-
count for this next fiscal year. This is
in comparison with this current year’s
funding level. So there are funds avail-
able to carry out the additional food
safety initiatives that the Food and
Drug Administration has proposed.
There is a specified $4.9 million avail-
able, the same amount as last year, for
the FDA’s smoking regulatory pro-
gram, or antismoking regulatory pro-
gram.

One thing that has to be kept in
mind, | think, to try to understand, get
a perspective on this issue is that liti-
gation is underway. There was a law-
suit filed in North Carolina. Some of
the regulatory initiatives of the FDA
were upheld and some are on appeal.

Mr. President, the other aspect of
this issue is that there has been a nego-
tiated settlement among attorneys
general and the tobacco industry that
involves the commitment of the to-
bacco industry to make certain pay-
ments to help pay health costs and
Food and Drug Administration activi-
ties in connection with the use of to-
bacco and trying to convince people
that smoking tobacco is bad for you.

This bill does not in any way try to
adversely affect or take away from any
initiative of that kind. We did say,
when we were discussing this legisla-
tion in the subcommittee and at the
full committee, that we assumed some
funds could be made available from the
tobacco industry to help pay costs that
might not be fully funded in this legis-
lation, costs of the Food and Drug Ad-
ministration. So we see nothing wrong
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with making that assumption in our
bill. The Harkin amendment imposes
an assessment on tobacco companies
that would cause funds then to be cre-
ated that could then be given to the
FDA for additional program costs.

The Senator from North Carolina has
offered a second-degree amendment
changing the source of the funding
from the assessment to an ethanol as-
sessment, so that the funds would come
from the ethanol program, in effect, for
the antismoking program of FDA. And
so there is where we stand now.

The yeas and nays have been ordered
on the Helms amendment. The yeas
and nays have been ordered on the Har-
kin amendment. And so that is the sit-
uation as | understand it. There was a
suggestion that one way to deal with
this is to put it before the Senate in
the form of a motion to table the Har-
kin amendment.

Now, | could make that motion, but |
do not want to make that motion and
cut off the right of Senators who want
to speak on this issue. And | under-
stand from the Senator from lowa that
he might want to speak further on it.
The Senator from Rhode Island is a co-
sponsor of the Harkin amendment and
he wanted to speak. So | am reluctant
to make that motion. But it would be
my hope that we could resolve the
issue in that way. If that is not satis-
factory to the Senate, the Senate can
work its will. But that is the sugges-
tion that | have for dealing with the
issue, of wrapping it all up in one vote,
if the motion to table is approved. If
the motion to table is not approved,
then we have a vote on the Helms
amendment and we have a vote on the
Harkin amendment. So that is my sug-
gestion for how we can wrap it all up.

Mr. HARKIN. If the Senator will
yield.

Mr. COCHRAN. | am just one Sen-
ator. | am trying to help get this bill
passed and get this issue resolved, and
I hope that that can be embraced by
the proponents of both sides.

Mr. HARKIN. Will the Senator yield
for a question?

Mr. COCHRAN. | yield the floor.

Mr. HARKIN addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
lowa.

Mr. HARKIN. Mr. President, first of
all, 1 say to my friend from Mississippi
that the amendment | offered is an en-
tirely separate matter the proposed to-
bacco settlement that is being worked
out with the attorneys general and the
tobacco companies. In fact, | submitted
for the RECORD earlier a copy of a let-
ter from 33 attorneys general involved
in the tobacco settlement supporting
full funding for FDA’s tobacco initia-
tive. | have also a letter here from Mi-
chael Moore, who is the attorney gen-
eral of the State of Mississippi who is
the lead attorney general in the nego-
tiations. He stated here, “‘I would like
to express my strong support for your
amendment.”” Dated July 21. That
would be 2 days ago.
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And he said, ‘““There has been some
confusion regarding your amendment
and whether it would interfere or con-
flict with the proposed settlement with
the tobacco industry.”” He went on to
say that he supported it.

So this has nothing to do with the
proposed tobacco settlement whatso-
ever. What this has to do with is the
part of the proposed FDA rule that was
upheld by the court in Greensboro, NC.
The court upheld the authority of FDA
to regulate tobacco sales to minors.
The FDA promulgated the rule. It was
upheld by the courts.

Now, the administration has re-
quested $34 million to implement the
rule. It needs this amount to carry out
the rules upheld by the court. However,
in the Agriculture appropriations bill
there is only $4.9 million to implement
it. So we cannot reach out to all 50
States to get this rule implemented to
cut down on sales of tobacco to young
people. And due to the involvement, I
might say the good involvement, of the
Senator from West Virginia, a provi-
sion was added to our amendment that
says that in carrying out the respon-
sibilities under the Food and Drug Ad-
ministration initiative, States are en-
couraged to coordinate enforcement ef-
forts with the enforcement of laws that
prohibit under-age drinking. That is, |
might add, a very worthwhile addition
to this amendment. So | hope Senators
are not confused. This has nothing to
do with the tobacco settlement whatso-
ever. This has everything to do with
whether or not we are going to have
enforcement of the FDA rule to pre-
vent sales of tobacco to kids.

I would also point out there is some
talk that somehow this FDA initiative
is duplicative of the SAMHSA regula-
tions. 1 am informed that it is not.
This is because SAMHSA is not an en-
forcement program but FDA is.
SAMHSA provides no incentives for re-
tailers to stop illegal sales to Kids.
FDA will educate retailers about their
responsibility and penalize retailers if
they repeatedly sell to kids. And so
SAMHSA is a lot different than FDA’s
tobacco initiative.

Now, why does the FDA need the full
$34 million? Well, basically, the Court
provided FDA with full authority to
regulate cigarettes and smokeless to-
bacco products and with full authority
to continue implementing provisions of
the FDA initiative that sets a mini-
mum age of 18 for buying tobacco and
requires retailers to check the photo
ID of consumers seeking to purchase
tobacco.

Given that there are more than a half
a million retailers in this country, it
will be a big task to educate retailers
about their responsibilities. Funds are
also needed to conduct periodic compli-
ance checks. So the $34 million is not
that much money given the task at
hand. The Court did strike down parts
of the FDA rule, but resources are
needed to enforce the minimum age
and ID check rules that were fully
upheld by the Court.
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Mr. President, $34 million is a very
small investment when you realize
that tobacco use drains more than $50
billion from our health care system

each year. So this is a very small
amount of money.
Now, Mr. President, | have a par-

liamentary inquiry. Might | inquire of
the Chair, what is the business before
the Senate? | make a parliamentary in-

quiry.
The PRESIDING OFFICER. The
question before the Senate is the

Helms amendment. | believe that is 969.
Mr. STEVENS addressed the Chair.
Mr. HARKIN. Mr. President, | still

have the floor.

The PRESIDING OFFICER. The Sen-
ator from lowa has the floor.

Mr. HARKIN. Well, Mr. President, |
think that we are all very clear on
this. Now, | had in good faith with the
Senator from North Carolina made an
agreement earlier that | would be per-
mitted the yeas and nays on my
amendment, which required unanimous
consent at that point, that the Senator
would then be allowed to modify his
amendment, which he did, and then we
asked for the yeas and nays on the
amendment of the Senator from North
Carolina.

We could then have a vote on his
amendment and then have a vote on
my underlying amendment—in other
words, a vote first on the amendment
of the Senator from North Carolina. If
that prevailed, well, that would be the
end of it. If it went down, then there
would be an up-or-down vote on my
amendment. And the Senator can cor-
rect me if | am wrong, but | believe
that was the agreement and we shook
hands on it.

Mr. BUMPERS. Mr. President, will
the Senator from lowa yield for a ques-
tion?

Mr. HARKIN. | yield only for a ques-
tion.

Mr. BUMPERS. | think it might be
helpful if we engaged in a few questions
and answers to understand precisely
what this amendment is. | have not
been sure all along | understood it.

There is presently a Federal law
which prohibits the sale of cigarettes
to anybody under 18 years of age, is
that correct?

Mr. HARKIN. Yes, that is true.

Mr. BUMPERS. And does the Federal
Government provide any funds to the
States for enforcement of that law at
present?

Mr. HARKIN. | understand that that
is, indeed, what the FDA initiative is
for, is to provide funds to the States to
implement it and to carry it out.

Mr. BUMPERS. The question is, do
we provide any money for them at this
moment for the enforcement of this
law?

Mr. HARKIN. This Senator is not
aware of any. However, | would not un-
equivocally state there is not.

Mr. BUMPERS. | understand there is
$4.9 million available for that purpose,
is that correct?

Mr. STEVENS addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from lowa has the floor.

Mr. HARKIN. The Senator from Ar-
kansas is correct with respect to the
$4.9 million. As | understand it, the $4.9
million is what is expected to be spent
this year for the first step in this ini-
tiative, this FDA initiative to cut
down on tobacco sales to minors under
the age of 18. The $4.9 million is the
first step in that process.

Mr. BUMPERS. Now, the administra-
tion has asked for an additional $34
million?

Mr. HARKIN. No, they have asked for
$34 million. That includes the $4.9 mil-
lion.

Mr. BUMPERS. That
present 4-plus million.

Mr. HARKIN. Yes. It raises the 4.9 up
to 34.

Mr. BUMPERS. This money will be
distributed to the States to assist them
in the enforcement of this law?

Mr. HARKIN. Yes.

Mr. BUMPERS. Now, if we do not
provide—we have imposed, in effect, a
law that we are requesting the States
to enforce. We passed a law saying to
the States, you can’t allow sales of
cigarettes to anybody under 18, and we
have not given them any money to en-
force it. How does that play with the
law we passed here either last year or
the year before on mandates to the
States with no money?

Mr. HARKIN. | am sorry.

Mr. BUMPERS. The Senator will re-
call the distinguished Senator from
Idaho, [Mr. KEMPTHORNE], led the fight
here to provide that the Federal Gov-
ernment in the future must pay the
States for any mandates we impose on
them and for which we do not provide
any money. | am asking the Senator,
why doesn’t this come under the cat-
egory of a violation, as long as we re-
quired them to enforce the ‘‘18-year-
old” prohibition, but we haven’t given
them any money? Why is that not a
violation of the law we passed here pro-
hibiting mandates on local jurisdic-
tions without money?

Mr. HARKIN. As | understand it,
what the Senator is suggesting is that
this money is to help the Federal Gov-
ernment meet its obligations of ensur-
ing that we do not mandate States to
do things which we do not fund.

Mr. BUMPERS. Well, essentially that
is right, but what | am saying is at
present we do not give the States but |
think maybe $4-plus million, which is
not nearly enough.

Mr. HARKIN. If I might respond, that
$4.9 million only covers 10 States. We
want to cover 50 States. Thus the need
for the $34 million.

Mr. BUMPERS. Let me ask the Sen-
ator this question, changing gears just
a little bit. Could the Senator tell us,
is there a figure available as to what it
would take to effectively enforce this
law in all 50 States?

Mr. HARKIN. I am told that figure is
$34 million. And that is what they are
requesting. They are requesting $34
million to expand it from 10 States to
50 States.

includes the
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Mr. BUMPERS. Under the rule of
thumb, I come from a State that has 1
percent of the Nation’s population.
When | was Governor of that State we
used to always assume that under all
the formulas, welfare and otherwise,
we would get 1 percent, because we
have 1 percent of the population. In
this case, if we had $34 million and we
put it out on that basis, Arkansas
would get $340,000.

I don’t think that would be enough to
even get the water hot, in enforcing
this law.

Mr. HARKIN. If I may respond again
to the Senator, | think there is a bit of
confusion here. It is my understanding
that the FDA rule does not impose a
mandate on States. It imposes an obli-
gation on retailers who sell tobacco or
tobacco products not to sell them to
anyone under the age of 18. In fact, the
rule says that anyone under the age of
27 must provide a valid photo ID to
prove their age is over the age of 18.
The money that we are seeking here is
to go out to the States and local com-
munities to help them, and to help re-
tailers, enforce and comply with the
FDA rule.

The FDA rule does not apply to a
State. It applies to retailers, and not to
a State.

Mr. BUMPERS. Let me ask the Sen-
ator this question. If the amendment of
the Senator fails and there is no money
going to the States and the States sim-
ply take the position that they are not
going to enforce this rule because they
don’t have the money to do it, then
there will be no enforcement?

Mr. HARKIN. That is true.

Mr. BUMPERS. And there would be
no way for the Feds to make them en-
force it?

Mr. HARKIN. The Senator is abso-
lutely correct, there is no way we could
make them enforce it.

Mr. BUMPERS. If we develop a for-
mula along the lines | mentioned a mo-
ment ago, where say my State of Ar-
kansas would get 1 percent, what if we
were to say to the Federal Govern-
ment: We don’t like the rule and we are
not going to enforce it. Keep your
$340,000. Would the Federal Govern-
ment have any recourse against the
State of Arkansas?

Mr. HARKIN. No, because the States
will contract with FDA to help carry
out the FDA rule. But there is no man-
date that the States have to enforce
the FDA rule. We are seeking, with
this amount of money, $34 million, a
way of implementing the rule through
the use of State and local governments
to help enforce this rule. But there is
no mandate that they have to do so;
absolutely none whatsoever.

Mr. BUMPERS. | thank the Senator.

Mr. STEVENS addressed the Chair.

Mr. FORD. Could I get in here just a
minute?

The PRESIDING OFFICER (Mr. AL-
LARD). Does the Senator from lowa
yield to the Senator from Alaska, who
is asking to be recognized?

Mr. HARKIN. I will yield for a ques-
tion.
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Mr. FORD. May | ask the Senator a
question?

The PRESIDING OFFICER. The Sen-
ator from lowa controls the times.

Mr. HARKIN. 1 yield for a question
from the Senator from Kentucky.

Mr. FORD. You are talking about
funding a regulation and not a statu-
tory provision, isn’t that correct?

Mr. HARKIN. That is true.

Mr. FORD. Isn't it true, under
SAMHSA and the so-called Synar
amendment, that the enforcement is
there and there is about $1 billion in
this particular area as block grants?
Isn’t that true?

Mr. HARKIN. | respond to the Sen-
ator this way, and we had this discus-
sion earlier. The Synar regulation of
SAMHSA is not an enforcement pro-
gram. FDA is. SAMHSA provides no in-
centives for retailers to stop illegal
sales to kids. Through its tobacco ini-
tiative, FDA will educate retailers
about their responsibility, and can as-
sess penalties and penalize retailers if
they repeatedly sell to kids. SAMHSA
does not provide enforcement power or
enforcement money.

Mr. FORD. Under SAMHSA, as | un-
derstand it, the States are required to
certify to SAMHSA that they are car-
rying out these laws and one of the re-
quirements under SAMHSA, in the so-
called Synar amendment, is sting oper-
ations. So the enforcement is there
from the States certifying to SAMHSA
that they are complying with the law.
And $1 billion is there, as I recall, for
the enforcement because, if you don’t
enforce it and you don’t certify it, then
you lose your block grants. And that is
pretty tough enforcement, in my opin-
ion.

Mr. HARKIN. I might respond to my
friend from Kentucky, that, under the
Synar amendment it is true that
SAMHSA—SAMHSA imposes an—

Mr. FORD. That’s Japanese.

Mr. HARKIN. Sets targets for the
States to cut illegal sales to minors.

Mr. FORD. That is correct.

Mr. HARKIN. If they do not do so,
then the State could lose block grant
funding—

Mr. FORD. That is correct.

Mr. HARKIN. If they do not reduce
smoking.

Mr. FORD. That is correct.

Mr. HARKIN. But here is the catch.
The tobacco industry was successful in
pulling the teeth from this provision.
Synar has no teeth because there are
no hard targets. It is discretionary
whether any State will lose its block
grant. That is why SAMHSA is not an
enforcement program, no one is going
to lose their block grants, because
there are no teeth in the targets. If
States miss their targets, they are not
going to lose their block grants. To my
knowledge, no State has.

Mr. FORD. | say to my good friend—

Mr. HARKIN. 1 yield further without
losing my right to the floor.

Mr. FORD. Under the Synar amend-
ment, the States have passed laws to
comply with SAMHSA. And, under that
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compliance they are required to en-
force the law. And they are to so cer-
tify. They are to so certify to HHS that
they are doing it. And part of that re-
quirement is the so-called sting oper-
ations, that you wouldn’t notify an op-
eration that you are going to inspect
them.

So, this to me is double jeopardy on
the States. You are taking SAMHSA
that can take away their block grants
and you have FDA, that you are trying
to give money to, to enforce something
that you already have the enforcement
mechanism to do.

We may disagree on this, but $1 bil-
lion is a lot of money. It is not an un-
funded mandate.

Mr. HARKIN. | would reply to the
Senator from Kentucky again in this
way. SAMHSA does in fact provide
that States should or must enforce this
and reduce smoking by passing laws
that would do that, to take action to
do that. However, there are absolutely
no teeth at all in this SAMHSA provi-
sion because, if States don’t do Iit,
there are essentially no effective pen-
alties that apply.

Mr. FORD. Senator,
block grant is a penalty.

Mr. HARKIN. A State could conceiv-
ably lose its block grant but there are
no hard targets that hold the states ac-
countable to enforce laws that cut
teenage smoking.

Mr. FORD. They passed a law saying
what you have to do.

Mr. HARKIN. But there are no teeth
saying if you don’t meet the require-
ments of law that you lose their block
grants. There are no teeth in it.

Mr. FORD. It reminds me of the mili-
tary, the teeth and the tail. | believe
the teeth here have been pulled.

Mr. HARKIN. The teeth have been
pulled out of SAMHSA. But nonethe-
less, 1 say to the Senator from Ken-
tucky, that SAMHSA applies to the
States. The States do their thing. What
the FDA initiative goes to are the re-
tailers. The FDA rule goes directly to
retailers. And what this money is used
for is to go out and contract with State
and local jurisdictions to enforce the
rules to prevent teen smoking and to
help retailers understand what they
have to do. And the FDA can abso-
lutely set up penalties for retailers who
do not comply, who are repeat offend-
ers in selling tobacco to underage kids.

losing their

That 1is not the case under the
SAMHSA rules. | am sorry.
Mr. FORD. Mr. President, without

the Senator losing his right to the
floor, | would like to ask him another
question.

Mr. HARKIN. I will yield for a ques-
tion.

Mr. FORD. How can States regulate
the purchase of cigarettes without
dealing with retailers? There is no way.
Because that is where the tobacco is
sold. So, therefore, they do deal with
retailers. Under the SAMHSA rule they
have, based on their law in their State,
under that statute, to comply with
SAMHSA. And you have funded it by $1
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billion and that is a block grant to the
States.

Mr. HARKIN. Mr. President, again,
let’s be clear what we are talking
about when we are talking about
SAMHSA. SAMHSA and the States can
pass a law and they can deal with re-
tailers. But there are no hard targets
in SAMHSA to say: Here is what you
have to do or you will certainly lose
your block grant. The State can pass
all kinds of laws but, if the State laws
don’t meet a target, then SAMHSA has
no way of going to the State and say-
ing, ‘“Look, you didn’t meet the re-
quirements of the law and therefore we
will take away your mental health and
substance abuse block grants.””

If there were, in the Synar amend-
ment, a provision that said that, if a
State, for example, cannot show that
by year one they have taken this step
and this step and this step, and that
they have met the target—if in that
case they then would lose their block
grants, | would then agree with the
Senator from Kentucky.

That is not the case in the Synar
amendment. It is a lot of nice words,
but it doesn’t really get to the heart of
it, because there are no effective pen-
alties, there is no real trigger, there is
no hard target that, if a State doesn’t
do something, they then will lose their
block grant.

On the other hand, the proposed FDA
rule upheld by the courts goes to the
retailers, and FDA can—not must—but
can contract with States and contract
with local jurisdictions for enforce-
ment of the FDA rules. FDA will also
provide information, resources, support
and help through outreach. A lot of
times the small businesses don’t really
know what they have to do, and out-
reach can help them carry out this rule
requiring the photo ID under age 27.

So | don’t want to get this FDA ini-
tiative confused with SAMHSA at all.
This is something entirely different. |
don’t know if the Senator from Alaska
wanted me to yield for a question.

Mr. STEVENS. The Senator from
Alaska would like to have the floor,
Mr. President.

Mr. HARKIN. Mr. President, as | was
saying earlier before | yielded to the
Senator from Arkansas, | was talking
about the situation that we had agreed
to, that | thought | agreed to. | might
just also say that the Helms amend-
ment provides no funds to reduce to-
bacco smoking in any way. It creates a
3-cent tax on each gallon of ethanol. It
puts it in a trust fund to be used for
programs within the Substance Abuse
and Mental Health Services Adminis-
tration, but it doesn’t allow the money
to be spent unless funding is included
in some appropriations bill. So it really
doesn’t provide an alternative source of
funding. It just sets up a trust fund
that you take money out of ethanol
and put in there. But it really doesn’t
do anything.

As | understood it, | had agreed with
the Senator from North Carolina that |
would not object to a unanimous con-
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sent request to have the yeas and nays
on my amendment, which was required
at that point in time; then he would
modify his amendment; and then we
would have the yeas and nays on his
amendment; and if we could have an
up-or-down vote on his amendment,
which | thought was fair, and if we
could have an up-or-down vote on my
amendment, which | thought would be
fair.

Now | understand that that may not
be the case; that now there may be a
motion made to table the underlying
amendment without a vote happening
on the Helms amendment. | think
there should be a vote on the Helms
amendment to see whether or not peo-
ple want to take the money out of eth-
anol and put it into a trust fund which
doesn’t go anywhere, or whether Sen-
ators would rather raise the assess-
ment, as the amendment by Senator
CHAFEE and I, and others, does: to raise
the marketing assessment now from 1
percent to 2.1 percent, remove the half
a percent that farmers have to pay
now, make tobacco companies pay the
full 2.1 percent, in order to offset the
$34 million needed to fund the FDA’s
youth tobacco initiative.

That really is the essence of the two
amendments, and | believe we ought to
have a vote on the two amendments.
So, therefore, Mr. President, I move to
table the Helms amendment, and | ask
for the yeas and nays.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, the
pending amendment is the amendment
offered by the Senator from North
Carolina to raise a tax. The underlying
amendment is an amendment to raise a
fee, and then it turns around and
spends the fee. | view my job as chair-
man of the Appropriations Commit-
tee—I beg your pardon, did he make a
motion to table?

The PRESIDING OFFICER. If the
Senator will suspend for just a mo-
ment, apparently we have a motion to
table, which is a nondebatable motion.

Mr. STEVENS. | am sorry. | apolo-
gize. | did not hear that motion. When
was the motion made?

The PRESIDING OFFICER. It appar-
ently was made just prior to the Sen-
ator from lowa taking his seat.

Mr. STEVENS. Parliamentary in-
quiry. Is it in order to table the under-
lying amendment now?

The PRESIDING OFFICER. Not at
this point in time.

Mr. STEVENS. | regret that, and 1|
apologize to the Chair.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to lay on the table the Helms amend-
ment No. 969, as modified. The yeas and
nays have been ordered. The clerk will
call the roll.
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The assistant legislative clerk called
the roll.
The result was announced—yeas 76,
nays 24, as follows:
[Rollcall Vote No. 197 Leg.]

YEAS—T76
Abraham Dorgan Lugar
Akaka Durbin Mack
Allard Enzi McCain
Ashcroft Feingold Mikulski
Baucus Feinstein Moseley-Braun
Biden Glenn Moynihan
Bingaman Gorton Murray
Bond Graham Reed
Boxer Grams Reid
Breaux Grassley Robb
Brownback Hagel Roberts
Bryan Harkin Rockefeller
Bumpers Hatch Santorum
Burns Inouye Sarbanes
Byrd Jeffords Sessions
Chafee Johnson Shelby
Cleland Kempthorne Smith (NH)
Coats Kennedy Smith (OR)
Collins Kerrey Snowe
Conrad Kerry Specter
Coverdell Kohl Thomas
Craig Landrieu Torricelli
Daschle Lautenberg Wellstone
DeWine Leahy Wyden
Dodd Levin
Domenici Lieberman

NAYS—24
Bennett Gregg McConnell
Campbell Helms Murkowski
Cochran Hollings Nickles
D’Amato Hutchinson Roth
Faircloth Hutchison Stevens
Ford Inhofe Thompson
Frist Kyl Thurmond
Gramm Lott Warner

The motion to lay on the table the
amendment (No. 969), as modified, was
agreed to.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

AMENDMENT NO. 968

Mr. STEVENS. Mr. President, | want
to appeal to the Senate on this bill. It
is my hope that we can finish this bill
tonight and move on to State, Justice,
Commerce bill tomorrow and finish it
before we recess for this week. We still
will have two more to do or three more
to do next week, in terms of appropria-
tions bills. Our goal has been to try
and finish all that we can before the re-
cess.

Mr. President, this amendment that
is pending, the Harkin amendment, as |
understand it, would require that this
bill be referred to Ways and Means
when it goes to the House. | do not be-
lieve that we should be handling this
amendment on this bill. The Senator
knows that has been my feeling. | am
grateful to the Senator for bringing it
to the floor rather than having a pro-
longed discussion of it in the Appro-
priations Committee. But it is my hope
that the Senate will understand this
motion | am about to make and sup-
port it, so that we can keep the mo-
mentum we have for our appropriations
bills and finish this bill tonight. I do
not think the bill will be able to be fin-
ished tonight unless we do get this mo-
tion of mine agreed to.

Mr. HARKIN. Mr. President, will the
Senator yield for a question?

Mr. STEVENS. Mr. President, I move
to table the Harkin amendment.

Mr. HARKIN. Will the Senator yield
for a question?
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Mr. STEVENS. Mr. President, | move
to table the Harkin amendment and 1
will yield in a minute.

The PRESIDING OFFICER. The Sen-
ator from Alaska has the floor.

Mr. STEVENS. Mr. President, I move
to table the Harkin amendment, and I
ask unanimous consent that | be able
to yield to the Senator from lowa, and
I also ask unanimous consent that my
motion then be set aside so that the
two leaders can arrange the balance of
the program for this evening. There are
Senators who have problems, as | un-
derstand it. The two leaders will ad-
dress that. | have made the motion to
table, right?

The PRESIDING OFFICER. The mo-
tion has been made to table.

Is there objection to the request?

Mr. HARKIN. Mr. President, | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The question
table.

Mr. STEVENS. | made a motion to
table, and | asked unanimous consent
that | be able to listen to the Senator
from lowa.

Mr. HARKIN. | can’t hear anything.
What is the pending business?

The PRESIDING OFFICER. The
pending question is the motion to table
the Harkin amendment.

Mr. HARKIN. Mr. President, | asked
the Senator to yield for a question.

The PRESIDING OFFICER. The Sen-
ator didn’t choose to do that. He moved
to table.

Mr. STEVENS. What is the question,
Senator?

Mr. HARKIN. The Senator from Alas-
ka stated that this amendment would
mean that the bill would be referred to
the Ways and Means Committee of the
House. However, the amendment that
Senator CHAFEE and | offered is on an
assessment that was passed by the Ag-
riculture Committee in 1990, not the
Ways and Means Committee. The Ways
and Means Committee never had any
jurisdiction over this.

I am somewhat perplexed as to why
this would then go to the Ways and
Means Committee, since it was the Ag-
riculture Committee that passed the
assessment in 1990.

Mr. STEVENS. | just want to say
that my information was that that
committee of the House has taken one
of our bills previously.

I do ask for the yeas and nays and
renew my request that the leaders be
recognized.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

is on the motion to

Mr. HARKIN. Mr. President, | sug-
gest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LOTT. Mr. President, | ask unan-
imous-consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

July 23, 1997

The Senate will please come to order.

The majority leader is now recog-
nized on the leader time.

Mr. LOTT. Mr. President, we have a
unanimous consent request that we
have been working on for the past few
minutes with the members of the Ap-
propriations Committee and the lead-
ership on both sides of the aisle. This
will give the Members some clear un-
derstanding of what they can expect
for the balance of the evening and first
thing in the morning.

I ask unanimous consent that the
vote on the motion to table the Harkin
amendment occur at 6:30 p.m. this
evening and, between now and 6:30,
Senator BRYAN be recognized to offer
an amendment regarding market pro-
motion and there be 30 minutes for de-
bate to be equally divided in the usual
form and the vote occur in relation to
that amendment following the motion
to table at 6:30 and no amendments be
in order to the Bryan amendment.

The PRESIDING OFFICER. Is there
objection?
Mr. WELLSTONE. Reserving the

right to object. | ask that you might
include in the request that | be recog-
nized to offer an amendment tonight—
it won’t be voted on tonight—after the
votes on tabling the Harkin and Bryan
amendments.

Mr. LOTT. Will the Senator repeat
the question?

Mr. WELLSTONE. 1 was asking
whether or not you would modify the
request that | be able to offer an
amendment after we have those 2 votes
tonight. It won’t be voted on tonight, |
say to colleagues.

Mr. LOTT. Mr. President, | had hoped
to do that. | would be willing—well, if
I could get an agreement to what |
have asked, and then | would like to
propound a second unanimous consent
request.

The PRESIDING OFFICER.
objection?

Mr. BURNS. Mr. President, reserving
the right to object, and | don’t think I
will. I have not seen the Bryan amend-
ment and | think in your unanimous
consent you stated that there could be
no second-degree amendments, is that
correct?

Mr. LOTT. The Bryan amendment is
available and we do have 30 minutes re-
served for debate equally divided, and |
don’t believe—under the request we
asked for, no second-degree amend-
ments woul