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“(VIl) Self-Sufficiency First programs or
other programs designed to reduce depend-
ence by reducing the number of future en-
trants into the Temporary Assistance to
Needy Families program.

“(if) REQUIRED BENEFICIARIES.—EXcept
with regard to funds expended on activities
described in subclauses (VI) and (VII) of
clause (i), an”.

AMENDMENT No. 437

On page 947, between lines 2 and 3, insert
the following:

(n) ADJUSTING THE MATCHING REQUIRE-
MENT.—Section 409(a)(7)(B)(ii) (42 U.S.C.
609(a)(7)(B)(ii)) is amended by—

(1) striking ““80”" and inserting “‘70"’; and

(2) striking **75’" and inserting ‘‘65”".

AMENDMENT No. 438

Beginning on page 929, strike line 20 and
all that follows through line 14, page 930 and
insert the following:

(k) CLARIFICATION OF NUMBER OF INDIVID-
UALS COUNTED AS PARTICIPATING IN WORK Ac-
TIVITIES.—Section 407(c)(2) (42 U.S.C.
607(c)(2)) is amended—

(1) by striking subparagraph (C); and

(2) in subparagraph (D)—

(A) in the heading, by striking ‘“OR BEING A
TEEN HEAD OF HOUSEHOLD WHO MAINTAINS SAT-
ISFACTORY SCHOOL ATTENDANCE’’; and

(B) by striking ‘“‘or deemed to be engaged
in work by reason of subparagraph (C) of this
paragraph”.

AMENDMENT No. 439

Beginning on page 929, strike line 20 and
all that follows through page 930, line 14 and
insert the following:

(i) CLARIFICATION OF NUMBER OF INDIVID-
UALS COUNTED AS PARTICIPATING IN WORK Ac-
TIVITIES.—Section 407 (42 U.S.C. 607) is
amended—.

(1) in subsection (c)—

(A) in paragraph (1)(A), by striking ““(8)"’;
and

(B) in paragraph (2)(D)—

(i) in the heading, by striking “PARTICIPA-
TION IN VOCATIONAL EDUCATION ACTIVITIES™;
and

(ii) by striking ‘‘determined to be engaged
in work in the State for a month by reason
of participation in vocational educational
training or’’; and

(2) by striking subsection (d)(8).

KENNEDY (AND MIKULSKI)
AMENDMENT NO. 440

Mr. KENNEDY (for himself and Ms.
MIKULSKI) proposed an amendment to
the bill, S. 947, supra; as follows:

On page 1047, between lines 5 and 6, insert
the following:

SEC. 6004. MEDICARE MEANS TESTING STAND-
ARD APPLICABLE TO SENATORS'
HEALTH COVERAGE UNDER THE
FEHBP.

(a) PUrRPOSE.—The purpose of this section
is to apply the Medicare means testing re-
quirements for part B premiums to individ-
uals with adjusted gross incomes in excess of
$100,000 as enacted under section 5542 of this
Act, to United States Senators with respect
to their employee contributions under the
Federal Employees Health Benefits Program.

(b) IN GENERAL.—Section 8906 of title 5,
United States Code, is amended by adding at
the end the following:

“(Jj) Notwithstanding any other provision
of this section, each employee who is a Sen-
ator and is paid at an annual rate of pay ex-
ceeding $100,000 shall pay the employee con-
tribution and the full amount of the Govern-
ment contribution which applies under this
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section. The Secretary of the Senate shall
deduct and withhold the contributions re-
quired under this section and deposit such
contributions in the Employees Health Bene-
fits Fund.”.

(¢) EFFecTIVE DATE.—This section shall
take effect on the first day of the first pay
period beginning on or after the date of en-
actment of this Act.

GRASSLEY AMENDMENT NO. 441

(Ordered to lie on the table.)

Mr. GRASSLEY submitted an
amendment intended to be proposed by
him to the bill, S. 947, supra; as fol-
lows:

On page 689, between lines 2 and 3, insert
the following:

““(iii) RELIGIOUS CHOICE.—The State, in per-
mitting an individual to choose a managed
care entity under clause (i) shall permit the
individual to have access to appropriate
faith-based facilities. With respect to such
access, the State shall permit an individual
to select a facility that is not a part of the
network of the managed care entity if such
network does not provide access to appro-
priate faith-based facilities. A faith-based fa-
cility that provides care under this clause
shall accept the terms and conditions offered
by the managed care entity to other provid-
ers in the network.

THE CHINA SANCTIONS AND
HUMAN RIGHTS ADVANCEMENT
ACT

COVERDELL (AND ABRAHAM)
AMENDMENT NO. 442

(Ordered referred to the Committee
on Foreign Relations.)

Mr. COVERDELL (for himself and
Mr. ABRAHAM) submitted an amend-
ment intended to be proposed by them
to the bill, S. 810, to impose certain
sanctions on the People’s Republic of
China, and for other purposes; as fol-
lows:

On page 18, below line 2, add the following:
SEC. 8. TRANSFERS OF SENSITIVE EQUIPMENT
AND TECHNOLOGY BY THE PEOPLE'S

REPUBLIC OF CHINA.

(a) FINDINGS.—Congress makes the follow-
ing findings:

(1) Credible allegations exist that the Peo-
ple’s Republic of China has transferred
equipment and technology as follows:

(A) Gyroscopes, accelerometers, and test
equipment for missiles to Iran.

(B) Chemical weapons equipment and tech-
nology to Iran.

(C) Missile guidance systems and comput-
erized machine tools to Iran.

(D) Industrial furnace equipment and high
technology diagnostic equipment to a nu-
clear facility in Pakistan.

(E) Blueprints and equipment to manufac-
ture M-11 missiles to Pakistan.

(F) M-11 missiles and components to Paki-
stan.

(2) The Department of State has failed to
determine whether most such transfers vio-
late provisions of relevant United States and
Executive orders relating to the prolifera-
tion of sensitive equipment and technology,
including the Arms Export Control Act, the
Nuclear Proliferation Prevention Act of 1994,
the Export Administration Act of 1979, the
Export-lmport Bank Act of 1945, and the
Iran-lraq Arms Non-Proliferation Act of 1992,
and Executive Order 12938.
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(3) Where the Department of State has
made such determinations, it has imposed
the least onerous form of sanction, which
significantly weakens the intended deterrent
effect of the sanctions provided for in such
laws.

(4) The Clinton Administration decided not
to impose sanctions on the People’s Republic
of China for its transfer of C-802 anti-ship
cruise missiles to Iran, finding that the
transfer was not ‘‘destabilizing”.

(5) That finding is contrary to the judg-
ment of the commander of the United States
Fifth Fleet, elements of which are frequently
deployed in and around the Persian Gulf.

(6) Despite the fact that officials of the
People’s Republic of China were responsible
for the sale to Pakistan of specialized ring
magnets, which are used to enrich uranium
for use in nuclear weapons, the Clinton Ad-
ministration did not impose sanctions on ei-
ther the People’s Republic of China or Paki-
stan for such sale, even though sanctions are
required for such sale under law.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) the transfers of equipment and tech-
nology by the People’s Republic of China de-
scribed in subsection (a)(1) pose a threat to
the national security interests of the United
States;

(2) the failure of the Clinton Administra-
tion to initiate a formal process to deter-
mine whether to impose sanctions for such
transfers under United States laws intended
to halt the proliferation of sensitive equip-
ment and technology contributes to the
threat posed to the national security inter-
ests of the United States by the proliferation
of such equipment and technology; and

(3) the President should immediately initi-
ate the procedures necessary to determine
whether sanctions should be imposed under
United States law for such transfers.

(c) REPORT.—Not later than 60 days after
the date of enactment of this Act, the Presi-
dent shall submit to Congress a report, in
both classified and unclassified form, setting
forth—

(1) the date, if any, of the commencement
and of the conclusion of each formal process
conducted by the Department of State to de-
termine whether to impose sanctions for
each transfer described in subsection (a)(1);

(2) the facts providing the basis for each
determination not to impose sanctions on
the Government of the People’s Republic of
China, or entities within or having a rela-
tionship with that government, for each
transfer, and the legal analysis supporting
such determinations; and

(3) a schedule for initiating a formal proc-
ess described in paragraph (10 for each trans-
fer not yet addressed by such formal process
and an explanation for the failure to com-
mence such formal process with respect to
such transfer before the date of the report.

THE BALANCED BUDGET ACT OF
1997

JEFFORDS AMENDMENT NO. 443

(Ordered to lie on the table.)

Mr. JEFFORDS submitted an amend-
ment intended to be proposed by him
to the bill, S. 947, supra; as follows:

At the end of section 1839(h) of the Social
Security Act, as added by section 5542(a) of
the bill, strike the end quotation marks and
insert the following:

“(7) UPDATE.—The Secretary shall adjust
annually (after 1998) the dollar amount set
forth—

“(A) in paragraph (5)(B)(i) under proce-
dures providing for adjustments in the same
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manner and to the same extent as adjust-
ments are provided for under the procedures
used to adjust benefit amounts under section
215(i)(2)(A), except that any amount so ad-
justed that is not a multiple of $100 shall be
rounded to the nearest lowest multiple of
$100; and

“(B) in paragraph (5)(B)(ii) to an amount
that is equal to 150 percent of the dollar
amount set forth in paragraph (5)(B)(i) after
the adjustment made in subparagraph (A).”.

GRAMM AMENDMENT NO. 444

Mr. GRAMM proposed an amendment
to the bill, S. 947, supra; as follows:

On page 947, between lines 2 and 3, insert
the following:

(n) FAILURE TO SATISFY MINIMUM PARTICI-
PATION RATES.—Section 409(a)(3) (42 U.S.C.
609(a)(3)) is amended—

(1) in subparagraph (A), by striking ‘“‘not
more than”’; and

(2) in subparagraph (C), by inserting before
the period the following: ‘““or in the non-
compliance is due to extraordinary cir-
cumstances such as a natural disaster or re-
gional recession. The Secretary shall provide
a written report to Congress to justify any
waiver or penalty reduction due to such ex-
traordinary circumstances”.

REED AMENDMENT NO. 445

Mr. REED proposed an amendment to
the bill, S. 947, supra; as follows:

Strike division 1 of title V and insert the
following:

DIVISION 1—MEDICARE
Subtitle A—Medicare Choice Program
CHAPTER 1—MEDICARE CHOICE

PROGRAM

ESTABLISHMENT OF MEDICARE
CHOICE PROGRAM.

Title XVIII is amended by redesignating
part C as part D and by inserting after part
B the following new part:

“PART C—MEDICARE CHOICE PROGRAM
““ELIGIBILITY, ELECTION, AND ENROLLMENT
““SEC. 1851. (a) CHOICE OF MEDICARE BENE-

FITS THROUGH MEDICARE CHOICE PLANS.—

““(1) IN GENERAL.—Subject to the provisions
of this section, each Medicare Choice eligible
individual (as defined in paragraph (3)) is en-
titled to elect to receive benefits under this
title—

“(A) through the traditional medicare fee-
for-service program under parts A and B, or

“(B) through enrollment in a Medicare
Choice plan under this part.

““(2) TYPES OF MEDICARE CHOICE PLANS THAT
MAY BE AVAILABLE.—A Medicare Choice plan
may be any of the following types of plans of
health insurance:

““(A) FEE-FOR-SERVICE PLANS.—A plan that
reimburses hospitals, physicians, and other
providers on the basis of a privately deter-
mined fee schedule or other basis.

“(B) PLANS OFFERED BY PREFERRED PRO-
VIDER ORGANIZATIONS.—A Medicare Choice
plan offered by a preferred provider organiza-
tion.

““(C) POINT OF SERVICE PLANS.—A point of
service plan.

‘(D) PLANS OFFERED BY PROVIDER-SPON-
SORED ORGANIZATION.—A Medicare Choice
plan offered by a provider-sponsored organi-
zation, as defined in section 1855(e).

“(E) PLANS OFFERED BY HEALTH MAINTE-
NANCE ORGANIZATIONS.—A Medicare Choice
plan offered by a health maintenance organi-
zation.

“(F) OTHER HEALTH CARE PLANS.—ANy
other private plan for the delivery of health
care items and services that is not described
in a preceding subparagraph.

SEC. 5001.
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‘“(3) MEDICARE CHOICE ELIGIBLE
UAL.—

“(A) IN GENERAL.—IN this title, subject to
subparagraph (B), the term ‘Medicare Choice
eligible individual’ means an individual who
is entitled to benefits under part A and en-
rolled under part B.

‘“(B) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—Such term shall not include an in-
dividual medically determined to have end-
stage renal disease, except that an individual
who develops end-stage renal disease while
enrolled in a Medicare Choice plan may con-
tinue to be enrolled in that plan.

““(b) Residence requirement.—

‘(1) IN GENERAL.—EXxcept as the Secretary
may otherwise provide, an individual is eligi-
ble to elect a Medicare Choice plan offered
by a Medicare Choice organization only if
the plan serves the geographic area in which
the individual resides.

‘“(2) CONTINUATION OF ENROLLMENT PER-
MITTED.—Pursuant to rules specified by the
Secretary, the Secretary shall provide that
an individual may continue enrollment in a
plan, notwithstanding that the individual no
longer resides in the service area of the plan,
so long as the plan provides benefits for en-
rollees located in the area in which the indi-
vidual resides.

‘(c) PROCESS FOR EXERCISING CHOICE.—

“(1) IN GENERAL.—The Secretary shall es-
tablish a process through which elections de-
scribed in subsection (a) are made and
changed, including the form and manner in
which such elections are made and changed.
Such elections shall be made or changed as
provided in subsection (e) and shall become
effective as provided in subsection (f).

““(2) COORDINATION THROUGH MEDICARE
CHOICE ORGANIZATIONS.—

“(A) ENROLLMENT.—Such process shall per-
mit an individual who wishes to elect a Med-
icare Choice plan offered by a Medicare
Choice organization to make such election
through the filing of an appropriate election
form with the organization.

‘“(B) DISENROLLMENT.—Such process shall
permit an individual, who has elected a Med-
icare Choice plan offered by a Medicare
Choice organization and who wishes to ter-
minate such election, to terminate such
election through the filing of an appropriate
election form with the organization.

““(3) DEFAULT.—

“(A) INITIAL ELECTION.—

“(i) IN GENERAL.—Subject to clause (ii), an
individual who fails to make an election dur-
ing an initial election period under sub-
section (e)(1) is deemed to have chosen the
traditional medicare fee-for-service program
option.

“(ii) SEAMLESS CONTINUATION OF COV-
ERAGE.—The Secretary may establish proce-
dures under which an individual who is en-
rolled in a health plan (other than Medicare
Choice plan) offered by a Medicare Choice or-
ganization at the time of the initial election
period and who fails to elect to receive cov-
erage other than through the organization is
deemed to have elected the Medicare Choice
plan offered by the organization (or, if the
organization offers more than one such plan,
such plan or plans as the Secretary identifies
under such procedures).

‘“(B) CONTINUING PERIODS.—AnN individual
who has made (or is deemed to have made)
an election under this section is considered
to have continued to make such election
until such time as—

“(i) the individual
under this section, or

‘(i) the Medicare Choice plan with respect
to which such election is in effect is discon-
tinued.

‘“(d) PROVIDING INFORMATION TO PROMOTE
INFORMED CHOICE.—

INDIVID-
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““(1) IN GENERAL.—The Secretary shall pro-
vide for activities under this subsection to
broadly disseminate information to medicare
beneficiaries (and prospective medicare
beneficiaries) on the coverage options pro-
vided under this section in order to promote
an active, informed selection among such op-
tions.

““(2) PROVISION OF NOTICE.—

““(A) OPEN SEASON NOTIFICATION.—At least
15 days before the beginning of each annual,
coordinated election period (as defined in
subsection (e)(3)(B)), the Secretary shall
mail to each Medicare Choice eligible indi-
vidual residing in an area the following:

‘(i) GENERAL INFORMATION.—The general
information described in paragraph (3).

“(if) LIST OF PLANS AND COMPARISON OF
PLAN OPTIONS.—A list identifying the Medi-
care Choice plans that are (or will be) avail-
able to residents of the area and information
described in paragraph (4) concerning such
plans. Such information shall be presented in
a comparative, chart-like form.

“(iif) ADDITIONAL INFORMATION.—ANy other
information that the Secretary determines
will assist the individual in making the elec-
tion under this section.

The mailing of such information shall be co-
ordinated with the mailing of any annual no-
tice under section 1804.

“(B) NOTIFICATION TO NEWLY MEDICARE
CHOICE ELIGIBLE INDIVIDUALS.—To0 the extent
practicable, the Secretary shall, not later
than 30 days before the beginning of the ini-
tial Medicare Choice enrollment period for
an individual described in subsection
(e)(1)(A), mail to the individual the informa-
tion described in subparagraph (A).

““(C) FOrRM.—The information disseminated
under this paragraph shall be written and
formatted using language that is easily un-
derstandable by medicare beneficiaries.

‘(D) PERIODIC UPDATING.—The information
described in subparagraph (A) shall be up-
dated on at least an annual basis to reflect
changes in the availability of Medicare
Choice plans and the benefits and net month-
ly premiums for such plans.

““(3) GENERAL INFORMATION.—General infor-
mation under this paragraph, with respect to
coverage under this part during a year, shall
include the following:

““(A) BENEFITS UNDER TRADITIONAL MEDI-
CARE FEE-FOR-SERVICE PROGRAM OPTION.—A
general description of the benefits covered
under the traditional medicare fee-for-serv-
ice program under parts A and B, including—

““(i) covered items and services,

“(ii) beneficiary cost sharing, such as
deductibles, coinsurance, and copayment
amounts, and

“(iif) any beneficiary liability for balance
billing.

“(B) PART B PREMIUM.—The part B pre-
mium rates that will be charged for part B
coverage.

““(C) ELECTION PROCEDURES.—Information
and instructions on how to exercise election
options under this section.

‘(D) RIGHTS.—A general description of pro-
cedural rights (including grievance and ap-
peals procedures) of beneficiaries under the
traditional medicare fee-for-service program
and the Medicare Choice program and the
right to be protected against discrimination
based on health status-related factors under
section 1852(b).

“(E) INFORMATION ON MEDIGAP AND MEDI-
CARE SELECT.—A general description of the
benefits, enrollment rights, and other re-
quirements applicable to medicare supple-
mental policies under section 1882 and provi-
sions relating to medicare select policies de-
scribed in section 1882(t).

“(F) POTENTIAL FOR CONTRACT TERMI-
NATION.—The fact that a Medicare Choice or-
ganization may terminate or refuse to renew
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its contract under this part and the effect
the termination or nonrenewal of its con-
tract may have on individuals enrolled with
the Medicare Choice plan under this part.

““(4) INFORMATION COMPARING PLAN OP-
TIONS.—Information under this paragraph,
with respect to a Medicare Choice plan for a
year, shall include the following:

“(A) BENEFITS.—The benefits
under the plan, including—

“(i) covered items and services beyond
those provided under the traditional medi-
care fee-for-service program,

““(ii) any beneficiary cost sharing, and

“(iif) any maximum limitations on out-of-
pocket expenses.

“(B) PREMIUMS.—The net monthly pre-
mium, if any, for the plan.

“(C) SERVICE AREA.—The service area of
the plan.

‘(D) QUALITY AND PERFORMANCE.—ToO the
extent available, plan quality and perform-
ance indicators for the benefits under the
plan (and how they compare to such indica-
tors under the traditional medicare fee-for-
service program under parts A and B in the
area involved), including—

“(i) disenrollment rates for medicare en-
rollees electing to receive benefits through
the plan for the previous 2 years (excluding
disenrollment due to death or moving out-
side the plan’s service area),

“(ii) information on medicare enrollee sat-
isfaction,

“(iii) information on health outcomes,

“(iv) the extent to which a medicare en-
rollee may select the health care provider of
their choice, including health care providers
within the plan’s network and out-of-net-
work health care providers (if the plan cov-
ers out-of-network items and services), and

“(v) an indication of medicare enrollee ex-
posure to balance billing and the restrictions
on coverage of items and services provided to
such enrollee by an out-of-network health
care provider.

“(E) SUPPLEMENTAL BENEFITS OPTIONS.—
Whether the organization offering the plan
offers optional supplemental benefits and the
terms and conditions (including premiums)
for such coverage.

““(F) PHYSICIAN COMPENSATION.—AN overall
summary description as to the method of
compensation of participating physicians.

““(5) MAINTAINING A TOLL-FREE NUMBER AND
INTERNET SITE.—The Secretary shall main-
tain a toll-free number for inquiries regard-
ing Medicare Choice options and the oper-
ation of this part in all areas in which Medi-
care Choice plans are offered and an Internet
site through which individuals may elec-
tronically obtain information on such op-
tions and Medicare Choice plans.

““(6) USE OF NON-FEDERAL ENTITIES.—The
Secretary may enter into contracts with
non-Federal entities to carry out activities
under this subsection.

“(7) PROVISION OF INFORMATION.—A Medi-
care Choice organization shall provide the
Secretary with such information on the or-
ganization and each Medicare Choice plan it
offers as may be required for the preparation
of the information referred to in paragraph
@A)

““(8) COORDINATION WITH STATES.—The Sec-
retary shall coordinate with States to the
maximum extent feasible in developing and
distributing information provided to bene-
ficiaries.

‘‘(e) COVERAGE ELECTION PERIODS.—

““(1) INITIAL CHOICE UPON ELIGIBILITY TO
MAKE ELECTION IF MEDICARE CHOICE PLANS
AVAILABLE TO INDIVIDUAL.—If, at the time an
individual first becomes entitled to benefits
under part A and enrolled under part B,
there is one or more Medicare Choice plans
offered in the area in which the individual
resides, the individual shall make the elec-
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tion under this section during a period speci-
fied by the Secretary such that if the indi-
vidual elects a Medicare Choice plan during
the period, coverage under the plan becomes
effective as of the first date on which the in-
dividual may receive such coverage.

“(2) OPEN ENROLLMENT AND DISENROLLMENT
OPPORTUNITIES.—A Medicare Choice eligible
individual may change the election under
subsection (a)(1) at any time, except that
such individual may only enroll in a Medi-
care Choice plan which has an open enroll-
ment period in effect at that time.

““(3) ANNUAL, COORDINATED ELECTION PE-
RIOD.—

“(A) IN GENERAL.—Subject to paragraph
(5), a Medicare Choice eligible individual
may change an election under subsection
(a)(1) during an annual, coordinated election
period.

‘“(B) ANNUAL, COORDINATED ELECTION PE-
RI0D.—For purposes of this section, the term
‘annual, coordinated election period’ means,
with respect to a calendar year (beginning
with 1998), the month of November before
such year.

*“(C) MEDICARE CHOICE HEALTH INFORMATION
FAIRS.—In the month of November of each
year (beginning with 1997), the Secretary
shall provide for a nationally coordinated
educational and publicity campaign to in-
form Medicare Choice eligible individuals
about Medicare Choice plans and the elec-
tion process provided under this section.

‘“(4) SPECIAL ELECTION PERIODS.—A Medi-
care Choice individual may make a new elec-
tion under this section if—

““(A) the organization’s or plan’s certifi-
cation under this part has been terminated
or the organization has terminated or other-
wise discontinued providing the plan;

‘“(B) the individual is no longer eligible to
elect the plan because of a change in the in-
dividual’s place of residence or other change
in circumstances (specified by the Secretary,
but not including termination of the individ-
ual’s enrollment on the basis described in
clause (i) or (ii) subsection (g)(3)(B));

“(C) the individual demonstrates (in ac-
cordance with guidelines established by the
Secretary) that—

‘(i) the organization offering the plan sub-
stantially violated a material provision of
the organization’s contract under this part
in relation to the individual (including the
failure to provide an enrollee on a timely
basis medically necessary care for which
benefits are available under the plan or the
failure to provide such covered care in ac-
cordance with applicable quality standards);
or

““(ii) the organization (or an agent or other
entity acting on the organization’s behalf)
materially misrepresented the plan’s provi-
sions in marketing the plan to the individ-
ual; or

‘(D) the individual meets such other ex-
ceptional conditions as the Secretary may
provide.

““(5) OPEN ENROLLMENT PERIODS.—A Medi-
care Choice organization—

“(A) shall accept elections or changes to
elections described in paragraphs (1), (3), and
(4) during the periods prescribed in such
paragraphs, and

““(B) may accept other changes to elections
at such other times as the organization pro-
vides.

“(f) EFFECTIVENESS OF ELECTIONS AND
CHANGES OF ELECTIONS.—

‘(1) DURING INITIAL COVERAGE ELECTION PE-
RIOD.—AnN election of coverage made during
the initial coverage election period under
subsection (e)(1)(A) shall take effect upon
the date the individual becomes entitled to
benefits under part A and enrolled under
part B, except as the Secretary may provide
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(consistent with section 1838) in order to pre-
vent retroactive coverage.

‘“(2) DURING CONTINUOUS OPEN ENROLLMENT
PERIODS.—AnN election or change of coverage
made under subsection (e)(2) shall take effect
with the first day of the first calendar month
following the date on which the election is
made.

““(3) ANNUAL, COORDINATED ELECTION PE-
RIOD.—AnN election or change of coverage
made during an annual, coordinated election
period (as defined in subsection (e)(3)(B)) in a
year shall take effect as of the first day of
the following year unless the individual
elects to have it take effect on December 1 of
the election year.

‘““(4) OTHER PERIODS.—AN election or
change of coverage made during any other
period under subsection (e)(4) shall take ef-
fect in such manner as the Secretary pro-
vides in a manner consistent (to the extent
practicable) with protecting continuity of
health benefit coverage.

““(g) GUARANTEED ISSUE AND RENEWAL.—

“(1) IN GENERAL.—Except as provided in
this subsection, a Medicare Choice organiza-
tion shall provide that at any time during
which elections are accepted under this sec-
tion with respect to a Medicare Choice plan
offered by the organization, the organization
will accept without restrictions individuals
who are eligible to make such election.

““(2) PrRIORITY.—If the Secretary determines
that a Medicare Choice organization, in rela-
tion to a Medicare Choice plan it offers, has
a capacity limit and the number of Medicare
Choice eligible individuals who elect the
plan under this section exceeds the capacity
limit, the organization may limit the elec-
tion of individuals of the plan under this sec-
tion but only if priority in election is pro-
vided—

“(A) first to such individuals as have elect-
ed the plan at the time of the determination,
and

““(B) then to other such individuals in such
a manner that does not discriminate, on a
basis described in section 1852(b), among the
individuals (who seek to elect the plan).

The preceding sentence shall not apply if it
would result in the enrollment of enrollees
substantially nonrepresentative, as deter-
mined in accordance with regulations of the
Secretary, of the medicare population in the
service area of the plan.

““(3) LIMITATION ON TERMINATION OF ELEC-
TION.—

““(A) IN GENERAL.—Subject to subparagraph
(B), a Medicare Choice organization may not
for any reason terminate the election of any
individual under this section for a Medicare
Choice plan it offers.

““(B) BASIS FOR TERMINATION OF ELECTION.—
A Medicare Choice organization may termi-
nate an individual’s election under this sec-
tion with respect to a Medicare Choice plan
it offers if—

“(i) any net monthly premiums required
with respect to such plan are not paid on a
timely basis (consistent with standards
under section 1856 that provide for a grace
period for late payment of net monthly pre-
miums),

“(ii) the individual has engaged in disrup-
tive behavior (as specified in such stand-
ards), or

“(iif) the plan is terminated with respect
to all individuals under this part in the area
in which the individual resides.

“‘(C) CONSEQUENCE OF TERMINATION.—

“(i) TERMINATIONS FOR CAUSE.—AnNy indi-
vidual whose election is terminated under
clause (i) or (ii) of subparagraph (B) is
deemed to have elected the traditional medi-
care fee-for-service program option described
in subsection (a)(1)(A).
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“(ii) TERMINATION BASED ON PLAN TERMI-
NATION OR SERVICE AREA REDUCTION.—AnNY in-
dividual whose election is terminated under
subparagraph (B)(iii) shall have a special
election period under subsection (e)(4)(A) in
which to change coverage to coverage under
another Medicare Choice plan. Such an indi-
vidual who fails to make an election during
such period is deemed to have chosen to
change coverage to the traditional medicare
fee-for-service program option described in
subsection (a)(1)(A).

““(D) ORGANIZATION OBLIGATION WITH RE-
SPECT TO ELECTION FORMS.—Pursuant to a
contract under section 1857, each Medicare
Choice organization receiving an election
form under subsection (c)(3) shall transmit
to the Secretary (at such time and in such
manner as the Secretary may specify) a copy
of such form or such other information re-
specting the election as the Secretary may
specify.

“(h) APPROVAL OF MARKETING MATERIAL
AND APPLICATION FORMS.—

“(1) SusmissioN.—No marketing material
or application form may be distributed by a
Medicare Choice organization to (or for the
use of) Medicare Choice eligible individuals
unless—

““(A) at least 45 days before the date of dis-
tribution the organization has submitted the
material or form to the Secretary for review,
and

““(B) the Secretary has not disapproved the
distribution of such material or form.

“(2) REVIEW.—The standards established
under section 1856 shall include guidelines
for the review of any material or form sub-
mitted and under such guidelines the Sec-
retary shall disapprove (or later require the
correction of) such material or form if the
material or form is materially inaccurate or
misleading or otherwise makes a material
misrepresentation.

““(3) DEEMED APPROVAL (1-STOP SHOPPING).—
In the case of material or form that is sub-
mitted under paragraph (1)(A) to the Sec-
retary or a regional office of the Department
of Health and Human Services and the Sec-
retary or the office has not disapproved the
distribution of marketing material or form
under paragraph (1)(B) with respect to a
Medicare Choice plan in an area, the Sec-
retary is deemed not to have disapproved
such distribution in all other areas covered
by the plan and organization except to the
extent that such material or form is specific
only to an area involved.

““(4) PROHIBITION OF CERTAIN MARKETING
PRACTICES.—Each Medicare Choice organiza-
tion shall conform to fair marketing stand-
ards, in relation to Medicare Choice plans of-
fered under this part, included in the stand-
ards established under section 1856.

“(i) EFFECT OF ELECTION OF MEDICARE
CHOICE PLAN OPTION.—Subject to sections
1852(a)(5) and 1857(f)(2)—

‘(1) payments under a contract with a
Medicare Choice organization under section
1853(a) with respect to an individual electing
a Medicare Choice plan offered by the orga-
nization shall be instead of the amounts
which (in the absence of the contract) would
otherwise be payable under parts A and B for
items and services furnished to the individ-
ual, and

““(2) subject to subsections (e) and (g) of
section 1853, only the Medicare Choice orga-
nization shall be entitled to receive pay-
ments from the Secretary under this title for
services furnished to the individual.

““BENEFITS AND BENEFICIARY PROTECTIONS

““‘SEC. 1852. (a) BASIC BENEFITS.—

““(1) IN GENERAL.—Each Medicare Choice
plan shall provide to members enrolled under
this part, through providers and other per-
sons that meet the applicable requirements
of this title and part A of title XI—
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“(A) those items and services for which
benefits are available under parts A and B to
individuals residing in the area served by the
plan, and

‘“(B) additional benefits required under sec-
tion 1854(f)(1)(A).

““(2) SUPPLEMENTAL BENEFITS.—

““(A) BENEFITS INCLUDED SUBJECT TO SEC-
RETARY’S APPROVAL.—Each Medicare Choice
organization may provide to individuals en-
rolled under this part (without affording
those individuals an option to decline the
coverage) supplemental health care benefits
that the Secretary may approve. The Sec-
retary shall approve any such supplemental
benefits unless the Secretary determines
that including such supplemental benefits
would substantially discourage enrollment
by Medicare Choice eligible individuals with
the organization.

‘“(B) AT ENROLLEES’ OPTION.—A Medicare
Choice organization may provide to individ-
uals enrolled under this part supplemental
health care benefits that the individuals may
elect, at their option, to have covered.

““(3) ORGANIZATION AS SECONDARY PAYER.—
Notwithstanding any other provision of law,
a Medicare Choice organization may (in the
case of the provision of items and services to
an individual under a Medicare Choice plan
under circumstances in which payment
under this title is made secondary pursuant
to section 1862(b)(2)) charge or authorize the
provider of such services to charge, in ac-
cordance with the charges allowed under a
law, plan, or policy described in such sec-
tion—

““(A) the insurance carrier, employer, or
other entity which under such law, plan, or
policy is to pay for the provision of such
services, or

““(B) such individual to the extent that the

individual has been paid under such law,
plan, or policy for such services.
‘“(4) NATIONAL COVERAGE DETERMINA-

TIONS.—If there is a national coverage deter-
mination made in the period beginning on
the date of an announcement under section
1853(b) and ending on the date of the next an-
nouncement under such section and the Sec-
retary projects that the determination will
result in a significant change in the costs to
a Medicare Choice organization of providing
the benefits that are the subject of such na-
tional coverage determination and that such
change in costs was not incorporated in the
determination of the annual Medicare Choice
capitation rate under section 1853 included in
the announcement made at the beginning of
such period, then, unless otherwise required
by law—

““(A) such determination shall not apply to
contracts under this part until the first con-
tract year that begins after the end of such
period, and

‘“(B) if such coverage determination pro-
vides for coverage of additional benefits or
coverage under additional circumstances,
section 1851(i) shall not apply to payment for
such additional benefits or benefits provided
under such additional circumstances until
the first contract year that begins after the
end of such period.

““(b) ANTIDISCRIMINATION.—

‘(1) BENEFICIARIES.—

““(A) IN GENERAL.—A Medicare Choice orga-
nization may not deny, limit, or condition
the coverage or provision of benefits under
this part, for individuals permitted to be en-
rolled with the organization under this part,
based on any health status-related factor de-
scribed in section 2702(a)(1) of the Public
Health Service Act.

‘“(B) CONSTRUCTION.—Subparagraph (A)
shall not be construed as requiring a Medi-
care Choice organization to enroll individ-
uals who are determined to have end-stage
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renal disease, except as provided under sec-
tion 1851(a)(3)(B).

““(2) PROVIDERS.—A Medicare Choice orga-
nization shall not discriminate with respect
to participation, reimbursement, or indem-
nification as to any provider who is acting
within the scope of the provider’s license or
certification under applicable State law,
solely on the basis of such license or certifi-
cation. This paragraph shall not be con-
strued to prohibit a plan from including pro-
viders only to the extent necessary to meet
the needs of the plan’s enrollees or from es-
tablishing any measure designed to maintain
quality and control costs consistent with the
responsibilities of the plan.

‘‘(c) DISCLOSURE REQUIREMENTS.—

‘(1) DETAILED DESCRIPTION OF PLAN PROVI-
SIONS.—A Medicare Choice organization shall
disclose, in clear, accurate, and standardized
form to each enrollee with a Medicare Choice
plan offered by the organization under this
part at the time of enrollment and at least
annually thereafter, the following informa-
tion regarding such plan:

“(A) SERVICE AREA.—The plan’s service
area.

““(B) BENEFITS.—Benefits offered under the
plan, including information described in sec-
tion 1851(d)(3)(A) and exclusions from cov-
erage.

“(C) Access.—The number, mix, and dis-
tribution of plan providers.

‘“(D) OUT-OF-AREA COVERAGE.—Out-of-area
coverage provided by the plan.

“(E) EMERGENCY COVERAGE.—Coverage of
emergency services and urgently needed
care, including—

‘(i) the appropriate use of emergency serv-
ices, including use of the 911 telephone sys-
tem or its local equivalent in emergency sit-
uations and an explanation of what con-
stitutes an emergency situation;

““(ii) the process and procedures of the plan
for obtaining emergency services; and

““(iii) the locations of (I) emergency depart-
ments, and (I1) other settings, in which plan
physicians and hospitals provide emergency
services and post-stabilization care.

“(F) SUPPLEMENTAL BENEFITS.—Supple-
mental benefits available from the organiza-
tion offering the plan, including—

“(i) whether the supplemental benefits are
optional,

“(ii) the supplemental
and

“(iif) the premium price for the supple-
mental benefits.

“(G) PRIOR AUTHORIZATION RULES.—Rules
regarding prior authorization or other re-
view requirements that could result in non-
payment.

““(H) PLAN GRIEVANCE AND APPEALS PROCE-
DURES.—AIIl plan appeal or grievance rights
and procedures.

“(1) QUALITY ASSURANCE PROGRAM.—A de-
scription of the organization’s quality assur-
ance program under subsection (e).

““(J) OUT-OF-NETWORK COVERAGE.—The out-
of-network coverage (if any) provided by the
plan.

““(2) DISCLOSURE UPON REQUEST.—Upon re-
quest of a Medicare Choice eligible individ-
ual, a Medicare Choice organization must
provide the following information to such in-
dividual:

“(A) The information described in para-
graphs (3) and (4) of section 1851(d).

“(B) Information on utilization review pro-
cedures.

““(d) ACCESS TO SERVICES.—

““(1) IN GENERAL.—A Medicare Choice orga-
nization offering a Medicare Choice plan,
other than an unrestricted fee-for-service
plan, may select the providers from whom
the benefits under the plan are provided so
long as—

benefits covered,
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“(A) the organization makes such benefits
available and accessible to each individual
electing the plan within the plan service
area with reasonable promptness and in a
manner which assures continuity in the pro-
vision of benefits;

““(B) when medically necessary the organi-
zation makes such benefits available and ac-
cessible 24 hours a day and 7 days a week;

“(C) the plan provides for reimbursement
with respect to services which are covered
under subparagraphs (A) and (B) and which
are provided to such an individual other than
through the organization, if—

““(i) the services were medically necessary
and immediately required because of an un-
foreseen illness, injury, or condition, and it
was not reasonable given the circumstances
to obtain the services through the organiza-
tion, or

“(ii) the services were renal dialysis serv-
ices and were provided other than through
the organization because the individual was
temporarily out of the plan’s service area;

“(D) the organization provides access to
appropriate providers, including credentialed
specialists, for medically necessary treat-
ment and services;

“(E) coverage is provided for emergency
services (as defined in paragraph (3)) without
regard to prior authorization or the emer-
gency care provider’s contractual relation-
ship with the organization; and

“(F) except as provided by the Secretary
on a case-by-case basis, the organization pro-
vides primary care services within 30 min-
utes or 30 miles from an enrollee’s place of
residence if the enrollee resides in a rural
area.

““(2) GUIDELINES RESPECTING COORDINATION
OF POST-STABILIZATION CARE.—

“(A) IN GENERAL.—A Medicare Choice plan
shall comply with such guidelines as the Sec-
retary shall prescribe relating to promoting
efficient and timely coordination of appro-
priate maintenance and post-stabilization
care of an enrollee after the enrollee has
been determined to be stable under section
1867.

““(B) CONTENT OF GUIDELINES.—The guide-
lines prescribed under subparagraph (A) shall
provide that—

‘(i) a provider of emergency services shall
make a documented good faith effort to con-
tact the plan in a timely fashion from the
point at which the individual is stabilized to
request approval for medically necessary
post-stabilization care,

“(ii) the plan shall respond in a timely
fashion to the initial contact with the plan
with a decision as to whether the services for
which approval is requested will be author-
ized, and

“(iii) if a denial of a request is commu-
nicated, the plan shall, upon request from
the treating physician, arrange for a physi-
cian who is authorized by the plan to review
the denial to communicate directly with the
treating physician in a timely fashion.

““(3) DEFINITION OF EMERGENCY SERVICES.—
In this subsection—

“(A) IN GENERAL.—The term ‘emergency
services’ means, with respect to an individ-
ual enrolled with an organization, covered
inpatient and outpatient services that—

“(i) are furnished by a provider that is
qualified to furnish such services under this
title, and

“(ii) are needed to evaluate or stabilize an
emergency medical condition (as defined in
subparagraph (B)).

““(B) EMERGENCY MEDICAL CONDITION BASED
ON PRUDENT LAYPERSON.—The term ‘emer-
gency medical condition’ means a medical
condition manifesting itself by acute symp-
toms of sufficient severity (including severe
pain) such that a prudent layperson, who
possesses an average knowledge of health
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and medicine, could reasonably expect the
absence of immediate medical attention to
result in—

“(i) placing the health of the individual
(or, with respect to a pregnant woman, the
health of the woman or her unborn child) in
serious jeopardy,

‘“(ii) serious impairment to bodily func-
tions, or

“(iii) serious dysfunction of any bodily
organ or part.

““(e) QUALITY ASSURANCE PROGRAM.—

“(1) IN GENERAL.—Each Medicare Choice
organization must have arrangements, con-
sistent with any regulation, for an ongoing
quality assurance program for health care
services it provides to individuals enrolled
with Medicare Choice plans of the organiza-
tion.

““(2) ELEMENTS OF PROGRAM.—The quality
assurance program shall—

““(A) stress health outcomes and provide
for the collection, analysis, and reporting of
data (in accordance with a quality measure-
ment system that the Secretary recognizes)
that will permit measurement of outcomes
and other indices of the quality of Medicare
Choice plans and organizations;

““(B) provide for the establishment of writ-
ten protocols for utilization review, based on
current standards of medical practice;

“(C) provide review by physicians and
other health care professionals of the process
followed in the provision of such health care
services;

‘(D) monitor and evaluate high volume
and high risk services and the care of acute
and chronic conditions;

““(E) evaluate the continuity and coordina-
tion of care that enrollees receive;

“(F) have mechanisms to detect both un-
derutilization and overutilization of serv-
ices;

“(G) after identifying areas for improve-
ment, establish or alter practice parameters;

‘“(H) take action to improve quality and
assesses the effectiveness of such action
through systematic followup;

“(I) make available information on quality
and outcomes measures to facilitate bene-
ficiary comparison and choice of health cov-
erage options (in such form and on such
quality and outcomes measures as the Sec-
retary determines to be appropriate);

““(J) be evaluated on an ongoing basis as to
its effectiveness;

“(K) include measures of consumer satis-
faction; and

‘(L) provide the Secretary with such ac-
cess to information collected as may be ap-
propriate to monitor and ensure the quality
of care provided under this part.

‘“(3) EXTERNAL REVIEW.—Each Medicare
Choice organization shall, for each Medicare
Choice plan it operates, have an agreement
with an independent quality review and im-
provement organization approved by the Sec-
retary to perform functions of the type de-
scribed in sections 1154(a)(4)(B) and
1154(a)(14) with respect to services furnished
by Medicare Choice plans for which payment
is made under this title.

““(4) EXCEPTION FOR MEDICARE CHOICE UNRE-
STRICTED FEE-FOR-SERVICE PLANS.—Para-
graphs (1) through (3) of this subsection and
subsection (h)(2) (relating to maintaining
medical records) shall not apply in the case
of a Medicare Choice organization in relation
to a Medicare Choice unrestricted fee-for-
service plan.

““(5) TREATMENT OF ACCREDITATION.—The
Secretary shall provide that a Medicare
Choice organization is deemed to meet re-
quirements of paragraphs (1) and (2) of this
subsection and subsection (h) (relating to
confidentiality and accuracy of enrollee
records) if the organization is accredited
(and periodically reaccredited) by a private
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organization under a process that the Sec-
retary has determined assures that the orga-
nization, as a condition of accreditation, ap-
plies and enforces standards with respect to
the requirements involved that are no less
stringent than the standards established
under section 1856 to carry out the respective
requirements.

“‘(f) COVERAGE DETERMINATIONS.—

““(1) DECISIONS ON NONEMERGENCY CARE.—A
Medicare Choice organization shall make de-
terminations regarding authorization re-
quests for nonemergency care on a timely
basis, depending on the urgency of the situa-
tion.

““(2) RECONSIDERATIONS.—

“(A) IN GENERAL.—Subject to subsection
(9)(4), a reconsideration of a determination
of an organization denying coverage shall be
made within 30 days of the date of receipt of
medical information, but not later than 60
days after the date of the determination.

““(B) PHYSICIAN DECISION ON CERTAIN RECON-
SIDERATIONS.—A reconsideration relating to
a determination to deny coverage based on a
lack of medical necessity shall be made only
by a physician other than a physician in-
volved in the initial determination.

““(9) GRIEVANCES AND APPEALS.—

““(1) GRIEVANCE MECHANISM.—Each Medi-
care Choice organization must provide mean-
ingful procedures for hearing and resolving
grievances between the organization (includ-
ing any entity or individual through which
the organization provides health care serv-
ices) and enrollees with Medicare Choice
plans of the organization under this part.

“(2) ApPPEALS.—AN enrollee with a Medi-
care Choice plan of a Medicare Choice orga-
nization under this part who is dissatisfied
by reason of the enrollee’s failure to receive
any health service to which the enrollee be-
lieves the enrollee is entitled and at no
greater charge than the enrollee believes the
enrollee is required to pay is entitled, if the
amount in controversy is $100 or more, to a
hearing before the Secretary to the same ex-
tent as is provided in section 205(b), and in
any such hearing the Secretary shall make
the organization a party. If the amount in
controversy is $1,000 or more, the individual
or organization shall, upon notifying the
other party, be entitled to judicial review of
the Secretary’s final decision as provided in
section 205(g), and both the individual and
the organization shall be entitled to be par-
ties to that judicial review. In applying sub-
sections (b) and (g) of section 205 as provided
in this paragraph, and in applying section
205(1) thereto, any reference therein to the
Commissioner of Social Security or the So-
cial Security Administration shall be consid-
ered a reference to the Secretary or the De-
partment of Health and Human Services, re-
spectively.

““(3) INDEPENDENT REVIEW OF CERTAIN COV-
ERAGE DENIALS.—The Secretary shall con-
tract with an independent, outside entity to
review and resolve reconsiderations that af-
firm denial of coverage.

‘“(4) EXPEDITED DETERMINATIONS AND RE-
CONSIDERATIONS.—

““(A) RECEIPT OF REQUESTS.—AnN enrollee in
a Medicare Choice plan may request, either
in writing or orally, an expedited determina-
tion or reconsideration by the Medicare
Choice organization regarding a matter de-
scribed in paragraph (2). The organization
shall also permit the acceptance of such re-
quests by physicians.

““(B) ORGANIZATION PROCEDURES.—

“(i) IN GENERAL.—The Medicare Choice or-
ganization shall maintain procedures for ex-
pediting organization determinations and re-
considerations when, upon request of an en-
rollee, the organization determines that the
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application of normal time frames for mak-
ing a determination (or a reconsideration in-
volving a determination) could seriously
jeopardize the life or health of the enrollee
or the enrollee’s ability to regain maximum
function.

“(if) TIMELY RESPONSE.—INn an urgent case
described in clause (i), the organization shall
notify the enrollee (and the physician in-
volved, as appropriate) of the determination
(or determination on the reconsideration) as
expeditiously as the enrollee’s health condi-
tion requires, but not later than 72 hours (or
24 hours in the case of a reconsideration) of
the time of receipt of the request for the de-
termination or reconsideration (or receipt of
the information necessary to make the de-
termination or reconsideration), or such
longer period as the Secretary may permit in
specified cases.

““(h) CONFIDENTIALITY AND ACCURACY OF EN-
ROLLEE RECORDS.—Each Medicare Choice or-
ganization shall establish procedures—

“(1) to safeguard the privacy of individ-
ually identifiable enrollee information,

““(2) to maintain accurate and timely medi-
cal records and other health information for
enrollees, and

““(3) to assure timely access of enrollees to
their medical information.

“(i) INFORMATION ON ADVANCE DIREC-
TIVES.—Each Medicare Choice organization
shall meet the requirement of section 1866(f)
(relating to maintaining written policies and
procedures respecting advance directives).

“(J) RULES REGARDING PHYSICIAN PARTICI-
PATION.—

‘(1) PROCEDURES.—Each Medicare Choice
organization shall establish reasonable pro-
cedures relating to the participation (under
an agreement between a physician and the
organization) of physicians under Medicare
Choice plans offered by the organization
under this part. Such procedures shall in-
clude—

“(A) providing notice of the rules regard-
ing participation,

““(B) providing written notice of participa-
tion decisions that are adverse to physicians,
and

““(C) providing a process within the organi-
zation for appealing such adverse decisions,
including the presentation of information
and views of the physician regarding such de-
cision.

““(2) CONSULTATION IN MEDICAL POLICIES.—A
Medicare Choice organization shall consult
with physicians who have entered into par-
ticipation agreements with the organization
regarding the organization’s medical policy,
quality, and medical management proce-
dures.

““(3) LIMITATIONS ON PHYSICIAN INCENTIVE
PLANS.—

“(A) IN GENERAL.—No Medicare Choice or-
ganization may operate any physician incen-
tive plan (as defined in subparagraph (B)) un-
less the following requirements are met:

“(i) No specific payment is made directly
or indirectly under the plan to a physician or
physician group as an inducement to reduce
or limit medically necessary services pro-
vided with respect to a specific individual
enrolled with the organization.

“(ii) If the plan places a physician or phy-
sician group at substantial financial risk (as
determined by the Secretary) for services
not provided by the physician or physician
group, the organization—

“(1) provides stop-loss protection for the
physician or group that is adequate and ap-
propriate, based on standards developed by
the Secretary that take into account the
number of physicians placed at such substan-
tial financial risk in the group or under the
plan and the number of individuals enrolled
with the organization who receive services
from the physician or group, and
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“(I11) conducts periodic surveys of both in-
dividuals enrolled and individuals previously
enrolled with the organization to determine
the degree of access of such individuals to
services provided by the organization and
satisfaction with the quality of such serv-
ices.

“(iii) The organization provides the Sec-
retary with descriptive information regard-
ing the plan, sufficient to permit the Sec-
retary to determine whether the plan is in
compliance with the requirements of this
subparagraph.

““(B) PHYSICIAN INCENTIVE PLAN DEFINED.—
In this paragraph, the term ‘physician incen-
tive plan’ means any compensation arrange-
ment between a Medicare Choice organiza-
tion and a physician or physician group that
may directly or indirectly have the effect of
reducing or limiting services provided with
respect to individuals enrolled with the orga-
nization under this part.

‘“(4) LIMITATION ON PROVIDER INDEMNIFICA-
TION.—A Medicare Choice organization may
not provide (directly or indirectly) for a pro-
vider (or group of providers) to indemnify
the organization against any liability result-
ing from a civil action brought for any dam-
age caused to an enrollee with a Medicare
Choice plan of the organization under this
part by the organization’s denial of medi-
cally necessary care.

“PAYMENTS TO MEDICARE CHOICE
ORGANIZATIONS

“SEC. 1853. (a) PAYMENTS TO ORGANIZA-
TIONS.—

‘(1) MONTHLY PAYMENTS.—

“(A) IN GENERAL.—Under a contract under
section 1857 and subject to subsections (e)
and (f), the Secretary shall make monthly
payments under this section in advance to
each Medicare Choice organization, with re-
spect to coverage of an individual under this
part in a Medicare Choice payment area for
a month, in an amount equal to %2 of the an-
nual Medicare Choice capitation rate (as cal-
culated under subsection (c)) with respect to
that individual for that area, adjusted for
such risk factors as age, disability status,
gender, institutional status, and such other
factors as the Secretary determines to be ap-
propriate, so as to ensure actuarial equiva-
lence. The Secretary may add to, modify, or
substitute for such factors, if such changes
will improve the determination of actuarial
equivalence.

““(B) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—The Secretary shall establish sepa-
rate rates of payment to a Medicare Choice
organization with respect to classes of indi-
viduals determined to have end-stage renal
disease and enrolled in a Medicare Choice
plan of the organization. Such rates of pay-
ment shall be actuarially equivalent to rates
paid to other enrollees in the Medicare
Choice payment area (or such other area as
specified by the Secretary). In accordance
with regulations, the Secretary shall provide
for the application of the seventh sentence of
section 1881(b)(7) to payments under this sec-
tion covering the provision of renal dialysis
treatment in the same manner as such sen-
tence applies to composite rate payments de-
scribed in such sentence.

““(2) ADJUSTMENT TO REFLECT NUMBER OF
ENROLLEES.—

““(A) IN GENERAL.—The amount of payment
under this subsection may be retroactively
adjusted to take into account any difference
between the actual number of individuals en-
rolled with an organization under this part
and the number of such individuals esti-
mated to be so enrolled in determining the
amount of the advance payment.

““(B) SPECIAL RULE FOR CERTAIN ENROLL-
EES.—

‘(i) IN GENERAL.—Subject to clause (ii), the
Secretary may make retroactive adjust-
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ments under subparagraph (A) to take into
account individuals enrolled during the pe-
riod beginning on the date on which the indi-
vidual enrolls with a Medicare Choice orga-
nization under a plan operated, sponsored, or
contributed to by the individual’s employer
or former employer (or the employer or
former employer of the individual’s spouse)
and ending on the date on which the individ-
ual is enrolled in the organization under this
part, except that for purposes of making
such retroactive adjustments under this sub-
paragraph, such period may not exceed 90
days.

“(if) EXCEPTION.—NoO adjustment may be
made under clause (i) with respect to any in-
dividual who does not certify that the orga-
nization provided the individual with the dis-
closure statement described in section
1852(c) at the time the individual enrolled
with the organization.

““(3) ESTABLISHMENT OF RISK ADJUSTMENT
FACTORS.—

“(A) IN GENERAL.—The Secretary shall de-
velop and implement a method of risk ad-
justment of payment rates under this section
that accounts for variations in per capita
costs based on health status. Such method
shall not be implemented before the Sec-
retary receives an evaluation by an outside,
independent actuary of the actuarial sound-
ness of such method.

‘“(B) DATA COLLECTION.—In order to carry
out this paragraph, the Secretary shall re-
quire Medicare Choice organizations (and eli-
gible organizations with risk-sharing con-
tracts under section 1876) to submit, for peri-
ods beginning on or after January 1, 1998,
data regarding inpatient hospital services
and other services and other information the
Secretary deems necessary.

““(4) INTERIM RISK ADJUSTMENT.—

“(A) IN GENERAL.—IN the case of an appli-
cable enrollee in a Medicare Choice plan, the
payment to the Medicare Choice organiza-
tion under this section shall be reduced by
an amount equal to the applicable percent-
age of the amount of such payment (deter-
mined without regard to this paragraph).

“(B) APPLICABLE ENROLLEE.—For purposes
of this paragraph—

“(i) IN GENERAL.—The term ‘applicable en-
rollee’ means, with respect to any month, a
medicare eligible individual who—

“(1) is enrolled in a Medicare Choice plan,
and

“(I1) has not been enrolled in Medicare
Choice plans and plans operated by eligible
organizations with risk-sharing contracts
under section 1876 for an aggregate number
of months greater than 60 (including the
month for which the determination is being
made).

“(ii) EXCEPTION FOR BENEFICIARIES MAIN-
TAINING ENROLLMENT IN CERTAIN PLANS.—The
term ‘applicable enrollee’ shall not include
any individual enrolled in a Medicare Choice
plan offered by a Medicare Choice organiza-
tion if such individual was enrolled in a
health plan (other than a Medicare Choice
plan) offered by such organization at the
time of the individual’s initial election pe-
riod under section 1851(e)(1) and has been
continuously enrolled in such Medicare
Choice plan (or another Medicare Choice
plan offered by such organization) since such
election period.

““(C) APPLICABLE PERCENTAGE.—FoOr pur-
poses of this paragraph, the applicable per-
centage shall be determined in accordance
with the following table:

Applicable

“Months enrolled in percentage:
HMOs:

5

4

3
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Applicable

“Months enrolled in percentage:
HMOs:

3748 e 2

4980 i 1.

‘(D) EXCEPTION FOR NEW PLANS.—This
paragraph shall not apply to applicable en-
rollees in a Medicare Choice plan for any
month if—

‘(i) such month occurs during the first 12
months during which the plan enrolls Medi-
care Choice eligible individuals in the Medi-
care Choice payment area, and

“(ii) the annual Medicare Choice capita-

tion rate for such area for the calendar year
preceding the calendar year in which such 12-
month period begins is less than the annual
national Medicare Choice capitation rate (as
determined under subsection (c)(4)) for such
preceding calendar year.
In the case of 1998, clause (ii) shall be applied
by using the adjusted average per capita cost
under section 1876 for 1997 rather than such
capitation rate.

“(E) TERMINATION.—This paragraph shall
not apply to any month beginning on or after
the first day of the first month to which the
method for risk adjustment described in
paragraph (3) applies.

“(b) ANNUAL ANNOUNCEMENT OF PAYMENT
RATES.—

““(1) ANNUAL ANNOUNCEMENT.—The Sec-
retary shall annually determine, and shall
announce (in a manner intended to provide
notice to interested parties) not later than
August 1 before the calendar year con-
cerned—

“(A) the annual Medicare Choice capita-
tion rate for each Medicare Choice payment
area for the year, and

“(B) the risk and other factors to be used
in adjusting such rates under subsection
(@)(1)(A) for payments for months in that
year.

““(2) ADVANCE NOTICE OF METHODOLOGICAL
CHANGES.—At least 45 days before making
the announcement under paragraph (1) for a
year, the Secretary shall provide for notice
to Medicare Choice organizations of proposed
changes to be made in the methodology from
the methodology and assumptions used in
the previous announcement and shall provide
such organizations an opportunity to com-
ment on such proposed changes.

““(3) EXPLANATION OF ASSUMPTIONS.—In
each announcement made under paragraph
(1), the Secretary shall include an expla-
nation of the assumptions and changes in
methodology used in the announcement in
sufficient detail so that Medicare Choice or-
ganizations can compute monthly adjusted
Medicare Choice capitation rates for individ-
uals in each Medicare Choice payment area
which is in whole or in part within the serv-
ice area of such an organization.

““(c) CALCULATION OF ANNUAL MEDICARE
CHOICE CAPITATION RATES.—

“(1) IN GENERAL.—For purposes of this
part, each annual Medicare Choice capita-
tion rate, for a Medicare Choice payment
area for a contract year consisting of a cal-
endar year, is equal to the largest of the
amounts specified in the following subpara-
graph (A), (B), or (C):

““(A) BLENDED CAPITATION RATE.—The sum
of—

“(i) the area-specific percentage for the
year (as specified under paragraph (2) for the
year) of the annual area-specific Medicare
Choice capitation rate for the year for the
Medicare Choice payment area, as deter-
mined under paragraph (3), and

‘(i) the national percentage (as specified
under paragraph (2) for the year) of the an-
nual national Medicare Choice capitation
rate for the year, as determined under para-
graph (4),
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multiplied by the payment adjustment fac-
tors described in subparagraphs (A) and (B)
of paragraph (5).

“(B) MINIMUM AMOUNT.—Subject to para-
graph (8)—

‘(i) For 1998, $4,200 (but not to exceed, in
the case of an area outside the 50 States and
the District of Columbia, 150 percent of the
annual per capita rate of payment for 1997
determined under section 1876(a)(1)(C) for the
area).

‘(i) For each subsequent year, 101 percent
of the amount in effect under this subpara-
graph for the previous year.

““(C) MINIMUM PERCENTAGE INCREASE.—Sub-
ject to paragraph (8)—

‘(i) For 1998, 101 percent of the annual per
capita rate of payment for 1997 determined
under section 1876(a)(1)(C) for the Medicare
Choice payment area.

““(ii) For each subsequent year, 101 percent
of the annual Medicare Choice capitation
rate under this paragraph for the area for the
previous year.

““(2) AREA-SPECIFIC AND NATIONAL PERCENT-
AGES.—For purposes of paragraph (1)(A)—

“(A) for 1998, the ‘area-specific percentage’
is 90 percent and the ‘national percentage’ is
10 percent,

““(B) for 1999, the ‘area-specific percentage’
is 80 percent and the ‘national percentage’ is
20 percent,

““(C) for 2000, the ‘area-specific percentage’
is 70 percent and the ‘national percentage’ is
30 percent,

‘(D) for 2001, the ‘area-specific percentage’
is 60 percent and the ‘national percentage’ is
40 percent, and

“(E) for a year after 2001, the ‘area-specific
percentage’ is 50 percent and the ‘national
percentage’ is 50 percent.

““(3) ANNUAL  AREA-SPECIFIC
CHOICE CAPITATION RATE.—

“(A) IN GENERAL.—For purposes of para-
graph (1)(A), the annual area-specific Medi-
care Choice capitation rate for a Medicare
Choice payment area—

““(i) for 1998 is the modified annual per cap-
ita rate of payment for 1997 determined
under section 1876(a)(1)(C) for the area, in-
creased by the national average per capita
growth percentage for 1998 (as defined in
paragraph (6)); or

“(ii) for a subsequent year is the annual
area-specific Medicare Choice capitation
rate for the previous year determined under
this paragraph for the area, increased by the
national average per capita growth percent-
age for such subsequent year.

““(B) MODIFIED ANNUAL PER CAPITA RATE OF
PAYMENT.—For purposes of subparagraph (A),
the modified annual per capita rate of pay-
ment for a Medicare Choice payment area for
1997 shall be equal to the annual per capita
rate of payment for such area for such year
which would have been determined under
section 1876(a)(1)(C) if 25 percent of any pay-
ments attributable to sections 1886(d)(5)(B),
1886(h), and 1886(d)(5)(F) (relating to IME,
GME, and DSH payments) were not taken
into account.

“(C) SPECIAL RULES FOR 1999, 2000, AND 2001.—
In applying subparagraph (A)(ii) for 1999,
2000, and 2001, the annual area-specific Medi-
care Choice capitation rate for the preceding
calendar year shall be the amount which
would have been determined if subparagraph
(B) had been applied by substituting the fol-
lowing percentages for ‘25 percent’:

(i) In 1999, 50 percent.

““(ii) In 2000, 75 percent.

““(iii) In 2001, 100 percent.

‘“(4) ANNUAL NATIONAL MEDICARE CHOICE
CAPITATION RATE.—For purposes of paragraph
(1)(A), the annual national Medicare Choice
capitation rate for a Medicare Choice pay-
ment area for a year is equal to—
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“(A) the sum (for all Medicare Choice pay-
ment areas) of the product of—

“(i) the annual area-specific Medicare
Choice capitation rate for that year for the
area under paragraph (3), and

““(ii) the average number of medicare bene-
ficiaries residing in that area in the year; di-
vided by

“(B) the sum of the amounts described in
subparagraph (A)(ii) for all Medicare Choice
payment areas for that year.

“(5) PAYMENT ADJUSTMENT BUDGET NEU-
TRALITY FACTORS.—For purposes of para-
graph (1)(A)—

““(A) BLENDED RATE PAYMENT ADJUSTMENT
FACTOR.—For each year, the Secretary shall
compute a blended rate payment adjustment
factor such that, not taking into account
subparagraphs (B) and (C) of paragraph (1)
and the application of the payment adjust-
ment factor described in subparagraph (B)
but taking into account paragraph (7), the
aggregate of the payments that would be
made under this part is equal to the aggre-
gate payments that would have been made
under this part (not taking into account
such subparagraphs and such other adjust-
ment factor) if the area-specific percentage
under paragraph (1) for the year had been 100
percent and the national percentage had
been 0 percent.

““(B) FLOOR-AND-MINIMUM-UPDATE PAYMENT
ADJUSTMENT FACTOR.—For each year, the
Secretary shall compute a floor-and-mini-
mum-update payment adjustment factor so
that, taking into account the application of
the blended rate payment adjustment factor
under subparagraph (A) and subparagraphs
(B) and (C) of paragraph (1) and the applica-
tion of the adjustment factor under this sub-
paragraph, the aggregate of the payments
under this part shall not exceed the aggre-
gate payments that would have been made
under this part if subparagraphs (B) and (C)
of paragraph (1) did not apply and if the
floor-and-minimum-update payment adjust-
ment factor under this subparagraph was 1.

““(6) NATIONAL AVERAGE PER CAPITA GROWTH
PERCENTAGE DEFINED.—In this part, the ‘na-
tional average per capita growth percentage’
for any year (beginning with 1998) is equal to
the sum of—

“(A) the percentage increase in the gross
domestic product per capita for the 12-month
period ending on June 30 of the preceding
year, plus

““(B) 0.5 percentage points.

“(T) TREATMENT OF AREAS WITH HIGHLY
VARIABLE PAYMENT RATES.—In the case of a
Medicare Choice payment area for which the
annual per capita rate of payment deter-
mined under section 1876(a)(1)(C) for 1997 var-
ies by more than 20 percent from such rate
for 1996, for purposes of this subsection the
Secretary may substitute for such rate for
1997 a rate that is more representative of the
costs of the enrollees in the area.

““(8) ADJUSTMENTS TO MINIMUM AMOUNTS
AND MINIMUM PERCENTAGE INCREASES.—

“(A) IN GENERAL.—After computing all
amounts under this subsection (without re-
gard to this paragraph) for any year, the
Secretary shall—

“(i) redetermine the amount under para-
graph (1)(C) for such year by substituting
‘100 percent’ for ‘101 percent’ each place it
appears, and

““(ii) subject to subparagraph (B), increase
the amount determined under paragraph
(1)(B) for such year to the amount equal to 85
percent of the annual national Medicare
Choice capitation rate.

““(B) LIMITATION ON INCREASE IN MINIMUM
AMOUNT.—The Secretary shall not under sub-
paragraph (A)(ii) increase the minimum
amount under paragraph (1)(B) to an amount
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that is greater than the amount the Sec-
retary estimates will result in increased pay-
ments under such paragraph equal to the de-
crease in payments by reason of the redeter-
mination under subparagraph (A)(i).

““(9) STUDY OF LOCAL PRICE INDICATORS.—
The Secretary and the Medicare Payment
Advisory Commission shall each conduct a
study with respect to appropriate measures
for adjusting the annual Medicare Choice
capitation rates determined under this sec-
tion to reflect local price indicators, includ-
ing the medicare hospital wage index and the
case-mix of a geographic region. The Sec-
retary and the Advisory Commission shall
report the results of such study to the appro-
priate committees of Congress, including
recommendations (if any) for legislation.

““(d) MEDICARE CHOICE PAYMENT AREA DE-
FINED.—

“(1) IN GENERAL.—IN this part, except as
provided in paragraph (3), the term ‘Medicare
Choice payment area’ means a county, or
equivalent area specified by the Secretary.

““(2) RULE FOR ESRD BENEFICIARIES.—In the
case of individuals who are determined to
have end stage renal disease, the Medicare
Choice payment area shall be a State or such
other payment area as the Secretary speci-
fies.

““(3) GEOGRAPHIC ADJUSTMENT.—

“(A) IN GENERAL.—Upon written request of
the chief executive officer of a State for a
contract year (beginning after 1998) made at
least 7 months before the beginning of the
year, the Secretary shall make a geographic
adjustment to a Medicare Choice payment
area in the State otherwise determined
under paragraph (1)—

“(i) to a single statewide Medicare Choice
payment area,

““(ii) to the metropolitan based system de-
scribed in subparagraph (C), or

“(iif) to consolidating into a single Medi-
care Choice payment area noncontiguous
counties (or equivalent areas described in
paragraph (1)) within a State.

Such adjustment shall be effective for pay-
ments for months beginning with January of
the year following the year in which the re-
quest is received.

““(B) BUDGET NEUTRALITY ADJUSTMENT.—In
the case of a State requesting an adjustment
under this paragraph, the Secretary shall ad-
just the payment rates otherwise established
under this section for Medicare Choice pay-
ment areas in the State in a manner so that
the aggregate of the payments under this
section in the State shall not exceed the ag-
gregate payments that would have been
made under this section for Medicare Choice
payment areas in the State in the absence of
the adjustment under this paragraph.

“(C) METROPOLITAN BASED SYSTEM.—The
metropolitan based system described in this
subparagraph is one in which—

“(i) all the portions of each metropolitan
statistical area in the State or in the case of
a consolidated metropolitan statistical area,
all of the portions of each primary metro-
politan statistical area within the consoli-
dated area within the State, are treated as a
single Medicare Choice payment area, and

“(ii) all areas in the State that do not fall
within a metropolitan statistical area are
treated as a single Medicare Choice payment
area.

“(D) AREAS.—In subparagraph (C), the
terms ‘metropolitan statistical area’, ‘con-
solidated metropolitan statistical area’, and
‘primary metropolitan statistical area’ mean
any area designated as such by the Secretary
of Commerce.

‘““(e) PAYMENTS FROM TRUST FUND.—The
payment to a Medicare Choice organization
under this section for individuals enrolled
under this part with the organization shall
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be made from the Federal Hospital Insurance
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund in such pro-
portion as the Secretary determines reflects
the relative weight that benefits under part
A and under part B represents of the actuar-
ial value of the total benefits under this
title. Monthly payments otherwise payable
under this section for October 2001 shall be
paid on the last business day of September
2001. Monthly payments otherwise payable
under this section for October 2006 shall be
paid on the first business day of October 2006.

““(f) SPECIAL RULE FOR CERTAIN INPATIENT
HosPITAL STAYS.—In the case of an individ-
ual who is receiving inpatient hospital serv-
ices from a subsection (d) hospital (as de-
fined in section 1886(d)(1)(B)) as of the effec-
tive date of the individual’s—

““(1) election under this part of a Medicare
Choice plan offered by a Medicare Choice or-
ganization—

“(A) payment for such services until the
date of the individual’s discharge shall be
made under this title through the Medicare
Choice plan or the traditional medicare fee-
for-service program option described in sec-
tion 1851(a)(1)(A) (as the case may be) elected
before the election with such organization,

‘“(B) the elected organization shall not be
financially responsible for payment for such
services until the date after the date of the
individual’s discharge, and

““(C) the organization shall nonetheless be
paid the full amount otherwise payable to
the organization under this part; or

““(2) termination of election with respect to
a Medicare Choice organization under this
part—

““(A) the organization shall be financially
responsible for payment for such services
after such date and until the date of the indi-
vidual’s discharge,

““(B) payment for such services during the
stay shall not be made under section 1886(d)
or by any succeeding Medicare Choice orga-
nization, and

““(C) the terminated organization shall not
receive any payment with respect to the in-
dividual under this part during the period
the individual is not enrolled.

“PREMIUMS

‘“SEC. 1854. (a) SUBMISSION AND CHARGING OF
PREMIUMS.—

““(1) IN GENERAL.—Subject to paragraph (3),
each Medicare Choice organization shall file
with the Secretary each year, in a form and
manner and at a time specified by the Sec-
retary—

““(A) the amount of the monthly premium
for coverage for services under section
1852(a) under each Medicare Choice plan it
offers under this part in each Medicare
Choice payment area (as defined in section
1853(d)) in which the plan is being offered;
and

““(B) the enrollment capacity in relation to
the plan in each such area.

“(2) TERMINOLOGY.—In this part—

“(A) the term ‘monthly premium’ means,
with respect to a Medicare Choice plan of-
fered by a Medicare Choice organization, the
monthly premium filed under paragraph (1),
not taking into account the amount of any
payment made toward the premium under
section 1853; and

“(B) the term ‘net monthly premium’
means, with respect to such a plan and an in-
dividual enrolled with the plan, the premium
(as defined in subparagraph (A)) for the plan
reduced by the amount of payment made to-
ward such premium under section 1853.

“(b) MONTHLY PREMIUM CHARGED.—The
monthly amount of the premium charged by
a Medicare Choice organization for a Medi-
care Choice plan offered in a Medicare
Choice payment area to an individual under
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this part shall be equal to the net monthly
premium plus any monthly premium charged
in accordance with subsection (e)(2) for sup-
plemental benefits.

““(c) UNIFORM PREMIUM.—The monthly pre-
mium and monthly amount charged under
subsection (b) of a Medicare Choice organiza-
tion under this part may not vary among in-
dividuals who reside in the same Medicare
Choice payment area.

““(d) TERMS AND CONDITIONS OF IMPOSING
PREMIUMS.—Each Medicare Choice organiza-
tion shall permit the payment of net month-
ly premiums on a monthly basis and may
terminate election of individuals for a Medi-
care Choice plan for failure to make pre-
mium payments only in accordance with sec-
tion 1851(g)(3)(B)(i). A Medicare Choice orga-
nization is not authorized to provide for cash
or other monetary rebates as an inducement
for enrollment or otherwise.

““(e) LIMITATION ON ENROLLEE COST-SHAR-
ING.—

““(1) FOR BASIC AND ADDITIONAL BENEFITS.—
Except as provided in paragraph (2), in no
event may—

“(A) the net monthly premium (multiplied
by 12) and the actuarial value of the
deductibles, coinsurance, and copayments
applicable on average to individuals enrolled
under this part with a Medicare Choice plan
of an organization with respect to required
benefits described in section 1852(a)(1) and
additional benefits (if any) required under
subsection (f)(1) for a year, exceed

““(B) the actuarial value of the deductibles,
coinsurance, and copayments that would be
applicable on average to individuals entitled
to benefits under part A and enrolled under
part B if they were not members of a Medi-
care Choice organization for the year.

“(2) FOR SUPPLEMENTAL BENEFITS.—If the
Medicare Choice organization provides to its
members enrolled under this part supple-
mental benefits described in section
1852(a)(3), the sum of the monthly premium
rate (multiplied by 12) charged for such sup-
plemental benefits and the actuarial value of
its deductibles, coinsurance, and copayments
charged with respect to such benefits may
not exceed the adjusted community rate for
such benefits (as defined in subsection (f)(4)).

““(3) EXCEPTION FOR UNRESTRICTED FEE-FOR-
SERVICE PLANS.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), paragraphs (1) and (2) do
not apply to an unrestricted fee-for-service
plan.

““(B) APPLICATION OF BALANCE BILLING FOR
PHYSICIAN SERVICES.—Section 1848(g) shall
apply to the provision of physician services
(as defined in section 1848(j)(3)) to an individ-
ual enrolled in an unrestricted fee-for-serv-
ice plan under this title in the same manner
as such section applies to such services that
are provided to an individual who is not en-
rolled in a Medicare Choice plan under this
title.

‘‘(4) DETERMINATION ON OTHER BASIS.—If the
Secretary determines that adequate data are
not available to determine the actuarial
value under paragraph (1)(A) or (2), the Sec-
retary may determine such amount with re-
spect to all individuals in the Medicare
Choice payment area, the State, or in the
United States, eligible to enroll in the Medi-
care Choice plan involved under this part or
on the basis of other appropriate data.

“(f) REQUIREMENT FOR ADDITIONAL BENE-
FITS.—

““(1) REQUIREMENT.—

“(A) IN GENERAL.—Each Medicare Choice
organization (in relation to a Medicare
Choice plan it offers) shall provide that if
there is an excess amount (as defined in sub-
paragraph (B)) for the plan for a contract
year, subject to the succeeding provisions of
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this subsection, the organization shall pro-
vide to individuals such additional benefits
(as the organization may specify) in a value
which is at least equal to the adjusted excess
amount (as defined in subparagraph (C)).

““(B) EXCESS AMOUNT.—For purposes of this
paragraph, the ‘excess amount’, for an orga-
nization for a plan, is the amount (if any) by
which—

‘(i) the average of the capitation payments
made to the organization under section 1853
for the plan at the beginning of contract
year, exceeds

“(ii) the actuarial value of the required
benefits described in section 1852(a)(1) under
the plan for individuals under this part, as
determined based upon an adjusted commu-
nity rate described in paragraph (4) (as re-
duced for the actuarial value of the coinsur-
ance and deductibles under parts A and B).

““(C) ADJUSTED EXCESS AMOUNT.—For pur-
poses of this paragraph, the ‘adjusted excess
amount’, for an organization for a plan, is
the excess amount reduced to reflect any
amount withheld and reserved for the orga-
nization for the year under paragraph (3).

“(D) UNIFORM APPLICATION.—This para-
graph shall be applied uniformly for all en-
rollees for a plan in a Medicare Choice pay-
ment area.

““(E) CoNSTRUCTION.—Nothing in this sub-
section shall be construed as preventing a
Medicare Choice organization from providing
health care benefits that are in addition to
the benefits otherwise required to be pro-
vided under this paragraph and from impos-
ing a premium for such additional benefits.

‘““(2) STABILIZATION FUND.—A Medicare
Choice organization may provide that a part
of the value of an excess amount described in
paragraph (1) be withheld and reserved in the
Federal Hospital Insurance Trust Fund and
in the Federal Supplementary Medical Insur-
ance Trust Fund (in such proportions as the
Secretary determines to be appropriate) by
the Secretary for subsequent annual con-
tract periods, to the extent required to sta-
bilize and prevent undue fluctuations in the
additional benefits offered in those subse-
quent periods by the organization in accord-
ance with such paragraph. Any of such value
of the amount reserved which is not provided
as additional benefits described in paragraph
(1)(A) to individuals electing the Medicare
Choice plan of the organization in accord-
ance with such paragraph prior to the end of
such periods, shall revert for the use of such
trust funds.

““(3) DETERMINATION BASED ON INSUFFICIENT
DATA.—For purposes of this subsection, if the
Secretary finds that there is insufficient en-
rollment experience to determine an average
of the capitation payments to be made under
this part at the beginning of a contract pe-
riod, the Secretary may determine such an
average based on the enrollment experience
of other contracts entered into under this
part.

““(4) ADJUSTED COMMUNITY RATE.—

““(A) IN GENERAL.—For purposes of this sub-
section, subject to subparagraph (B), the
term ‘adjusted community rate’ for a service
or services means, at the election of a Medi-
care Choice organization, either—

““(i) the rate of payment for that service or
services which the Secretary annually deter-
mines would apply to an individual electing
a Medicare Choice plan under this part if the
rate of payment were determined under a
‘community rating system’ (as defined in
section 1302(8) of the Public Health Service
Act, other than subparagraph (C)), or

‘(i) such portion of the weighted aggre-
gate premium, which the Secretary annually
estimates would apply to such an individual,
as the Secretary annually estimates is at-
tributable to that service or services,
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but adjusted for differences between the uti-
lization characteristics of the individuals
electing coverage under this part and the
utilization characteristics of the other en-
rollees with the plan (or, if the Secretary
finds that adequate data are not available to
adjust for those differences, the differences
between the utilization characteristics of in-
dividuals selecting other Medicare Choice
coverage, or Medicare Choice eligible indi-
viduals in the area, in the State, or in the

United States, eligible to elect Medicare

Choice coverage under this part and the uti-

lization characteristics of the rest of the

population in the area, in the State, or in
the United States, respectively).

‘“(B) SPECIAL RULE FOR PROVIDER-SPON-
SORED ORGANIZATIONS.—In the case of a Medi-
care Choice organization that is a provider-
sponsored organization, the adjusted commu-
nity rate under subparagraph (A) for a Medi-
care Choice plan of the organization may be
computed (in a manner specified by the Sec-
retary) using data in the general commercial
marketplace or (during a transition period)
based on the costs incurred by the organiza-
tion in providing such a plan.

‘“(g) PERIODIC AUDITING.—The Secretary
shall provide for the annual auditing of the
financial records (including data relating to
medicare utilization, costs, and computation
of the adjusted community rate) of at least
one-third of the Medicare Choice organiza-
tions offering Medicare Choice plans under
this part. The Comptroller General shall
monitor auditing activities conducted under
this subsection.

““(h) PROHIBITION OF STATE IMPOSITION OF
PREMIUM TAXES.—No State may impose a
premium tax or similar tax with respect to
payments on Medicare Choice plans or the
offering of such plans.

““ORGANIZATIONAL AND FINANCIAL REQUIRE-
MENTS FOR MEDICARE CHOICE ORGANIZA-
TIONS; PROVIDER-SPONSORED ORGANIZATIONS
““SEC. 1855. (a) ORGANIZED AND LICENSED

UNDER STATE LAW.—

““(1) IN GENERAL.—Subject to paragraphs (2)
and (3), a Medicare Choice organization shall
be organized and licensed under State law as
a risk-bearing entity eligible to offer health
insurance or health benefits coverage in each
State in which it offers a Medicare Choice
plan.

‘“(2) SPECIAL EXCEPTION BEFORE 2001 FOR
PROVIDER-SPONSORED ORGANIZATIONS.—

“(A) IN GENERAL.—In the case of a pro-
vider-sponsored organization that seeks to
offer a Medicare Choice plan in a State, the
Secretary shall waive the requirement of
paragraph (1) that the organization be li-
censed in that State for any year before 2001
if—

‘(i) the organization files an application
for such waiver with the Secretary, and

“(if) the contract with the organization
under section 1857 requires the organization
to meet all requirements of State law which
relate to the licensing of the organization
(other than solvency requirements or a pro-
hibition on licensure for such organization).

““(B) TREATMENT OF WAIVER.—

“(i) IN GENERAL.—INn the case of a waiver
granted under this paragraph for a provider-
sponsored organization—

“(1) the waiver shall be effective for the
years specified in the waiver, except it may
be renewed based on a subsequent applica-
tion, and

“(I1) subject to subparagraph (A)(ii), any
provisions of State law which would other-
wise prohibit the organization from provid-
ing coverage pursuant to a contract under
this part shall be superseded.

“(if) TERMINATION.—A waiver granted
under this paragraph shall in no event ex-
tend beyond the earlier of—
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“(1) December 31, 2000; or

“(I1) the date on which the Secretary de-
termines that the State has in effect sol-
vency standards described in subsection
(D) (B).

““(C) PROMPT ACTION ON APPLICATION.—The
Secretary shall grant or deny such a waiver
application within 60 days after the date the
Secretary determines that a substantially
complete application has been filed.

‘(D) ENFORCEMENT OF STATE STANDARDS.—

“(i) IN GENERAL.—The Secretary shall
enter into agreements with States subject to
a waiver under this paragraph to ensure the
adequate enforcement of standards incor-
porated into the contract under subpara-
graph (A)(ii). Such agreements shall provide
methods by which States may notify the
Secretary of any failure by an organization
to comply with such standards.

“(ii) ENFORCEMENT.—If the Secretary de-
termines that an organization is not in com-
pliance with the standards described in
clause (i), the Secretary shall take appro-
priate actions under subsections (g) and (h)
with respect to civil penalties and termi-
nation of the contract. The Secretary shall
allow an organization 60 days to comply with
the standards after notification of failure.

“(E) REPORT.—The Secretary shall, not
later than December 31, 1998, report to Con-
gress on the waiver procedure in effect under
this paragraph. Such report shall include an
analysis of State efforts to adopt regulatory
standards that take into account health plan
sponsors that provide services directly to en-
rollees through affiliated providers.

““(3) EXCEPTION IF REQUIRED TO OFFER MORE
THAN MEDICARE CHOICE PLANS.—Paragraph (1)
shall not apply to a Medicare Choice organi-
zation in a State if the State requires the or-
ganization, as a condition of licensure, to
offer any product or plan other than a Medi-
care Choice plan.

““(4) LICENSURE DOES NOT SUBSTITUTE FOR
OR CONSTITUTE CERTIFICATION.—The fact that
an organization is licensed in accordance
with paragraph (1) does not deem the organi-
zation to meet other requirements imposed
under this part.

“(b) PREPAID PAYMENT.—A Medicare
Choice organization shall be compensated
(except for premiums, deductibles, coinsur-
ance, and copayments) for the provision of
health care services to enrolled members
under the contract under this part by a pay-
ment which is paid on a periodic basis with-
out regard to the date the health care serv-
ices are provided and which is fixed without
regard to the frequency, extent, or kind of
health care service actually provided to a
member.

‘() ASSUMPTION OF FuLL FINANCIAL
Risk.—The Medicare Choice organization
shall assume full financial risk on a prospec-
tive basis for the provision of the health care
services (except, at the election of the orga-
nization, hospice care) for which benefits are
required to be provided under section
1852(a)(1), except that the organization—

‘(1) may obtain insurance or make other
arrangements for the cost of providing to
any enrolled member such services the ag-
gregate value of which for any year exceeds
the applicable amount determined under the
last sentence of this subsection for the year,

“(2) may obtain insurance or make other
arrangements for the cost of such services
provided to its enrolled members other than
through the organization because medical
necessity required their provision before
they could be secured through the organiza-
tion,

““(3) may obtain insurance or make other
arrangements for not more than 90 percent
of the amount by which its costs for any of
its fiscal years exceed 115 percent of its in-
come for such fiscal year, and
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“(4) may make arrangements with physi-

cians or other health professionals, health
care institutions, or any combination of such
individuals or institutions to assume all or
part of the financial risk on a prospective
basis for the provision of basic health serv-
ices by the physicians or other health profes-
sionals or through the institutions.
For purposes of paragraph (1), the applicable
amount for 1998 is the amount established by
the Secretary, and for 1999 and any succeed-
ing year is the amount in effect for the pre-
vious year increased by the percentage
change in the Consumer Price Index for all
urban consumers (U.S. city average) for the
12-month period ending with June of the pre-
vious year.

““(d) CERTIFICATION OF PROVISION AGAINST
RISK OF INSOLVENCY FOR PSOs.—

“(1) IN GENERAL.—Each Medicare Choice
organization that is a provider-sponsored or-
ganization shall—

“(A) meet standards established under sec-
tion 1856(a) relating to the financial solvency
and capital adequacy of the organization, or

“(B) meet solvency standards established
by the State that are no less stringent than
the standards described in subparagraph (A).

““(2) CERTIFICATION PROCESS FOR SOLVENCY
STANDARDS FOR PS0sS.—The Secretary shall
establish a process for the receipt and ap-
proval of applications of a provider-spon-
sored organization for certification (and
periodic recertification) of the organization
as meeting such solvency standards. Under
such process, the Secretary shall act upon
such an application not later than 60 days
after the date the application has been re-
ceived.

‘“(e) PROVIDER-SPONSORED ORGANIZATION
DEFINED.—

“(1) IN GENERAL.—In this part, the term
‘provider-sponsored organization’ means a
public or private entity—

“(A) that is established or organized and
operated by a local health care provider, or
local group of affiliated health care provid-
ers,

““(B) that provides a substantial proportion
(as defined by the Secretary in accordance
with paragraph (2)) of the health care items
and services under the contract under this
part directly through the provider or affili-
ated group of providers, and

““(C) with respect to which those affiliated
providers that share, directly or indirectly,
substantial financial risk with respect to the
provision of such items and services have at
least a majority financial interest in the en-
tity.

““(2) SUBSTANTIAL PROPORTION.—In defining
what is a ‘substantial proportion’ for pur-
poses of paragraph (1)(B), the Secretary—

“(A) shall take into account the need for
such an organization to assume responsibil-
ity for providing—

“(i) significantly more than the majority
of the items and services under the contract
under this section through its own affiliated
providers; and

“(ii) most of the remainder of the items
and services under the contract through pro-
viders with which the organization has an
agreement to provide such items and serv-
ices,
in order to assure financial stability and to
address the practical considerations involved
in integrating the delivery of a wide range of
service providers;

““(B) shall take into account the need for
such an organization to provide a limited
proportion of the items and services under
the contract through providers that are nei-
ther affiliated with nor have an agreement
with the organization; and

““(C) may allow for variation in the defini-
tion of substantial proportion among such
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organizations based on relevant differences
among the organizations, such as their loca-
tion in an urban or rural area.

““(3) AFFILIATION.—For purposes of this
subsection, a provider is ‘affiliated’” with an-
other provider if, through contract, owner-
ship, or otherwise—

““(A) one provider, directly or indirectly,
controls, is controlled by, or is under com-
mon control with the other,

*“(B) both providers are part of a controlled
group of corporations under section 1563 of
the Internal Revenue Code of 1986,

““(C) each provider is a participant in a
lawful combination under which each pro-
vider shares substantial financial risk in
connection with the organization’s oper-
ations, or

‘(D) both providers are part of an affiliated
service group under section 414 of such Code.

‘“(4) CoNTROL.—For purposes of paragraph
(3), control is presumed to exist if one party,
directly or indirectly, owns, controls, or
holds the power to vote, or proxies for, not
less than 51 percent of the voting rights or
governance rights of another.

““(5) HEALTH CARE PROVIDER DEFINED.—In
this subsection, the term ‘health care pro-
vider’ means—

“(A) any individual who is engaged in the
delivery of health care services in a State
and who is required by State law or regula-
tion to be licensed or certified by the State
to engage in the delivery of such services in
the State, and

‘“(B) any entity that is engaged in the de-
livery of health care services in a State and
that, if it is required by State law or regula-
tion to be licensed or certified by the State
to engage in the delivery of such services in
the State, is so licensed.

‘“(6) REGULATIONS.—The Secretary shall
issue regulations to carry out this sub-
section.

““ESTABLISHMENT OF STANDARDS

““SEC. 1856. (a) ESTABLISHMENT OF SOLVENCY
STANDARDS FOR PROVIDER-SPONSORED ORGA-
NIZATIONS.—

““(1) ESTABLISHMENT.—

“(A) IN GENERAL.—The Secretary shall es-
tablish, on an expedited basis and using a ne-
gotiated rulemaking process under sub-
chapter Ill of chapter 5 of title 5, United
States Code, standards described in section
1855(d)(1) (relating to the financial solvency
and capital adequacy of the organization)
that entities must meet to qualify as pro-
vider-sponsored organizations under this
part.

““(B) FACTORS TO CONSIDER FOR SOLVENCY
STANDARDS.—In establishing solvency stand-
ards under subparagraph (A) for provider-
sponsored organizations, the Secretary shall
consult with interested parties and shall
take into account—

““(i) the delivery system assets of such an
organization and ability of such an organiza-
tion to provide services directly to enrollees
through affiliated providers,

‘“(if) alternative means of protecting
against insolvency, including reinsurance,
unrestricted surplus, letters of credit, guar-
antees, organizational insurance coverage,
partnerships with other licensed entities,
and valuation attributable to the ability of
such an organization to meet its service obli-
gations through direct delivery of care, and

“(iii) any standards developed by the Na-
tional Association of Insurance Commis-
sioners specifically for risk-based health
care delivery organizations.

““(C) ENROLLEE PROTECTION AGAINST INSOL-
VENCY.—Such standards shall include provi-
sions to prevent enrollees from being held
liable to any person or entity for the Medi-
care Choice organization’s debts in the event
of the organization’s insolvency.
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““(2) PUBLICATION OF NOTICE.—In carrying
out the rulemaking process under this sub-
section, the Secretary, after consultation
with the National Association of Insurance
Commissioners, the American Academy of
Actuaries, organizations representative of
medicare beneficiaries, and other interested
parties, shall publish the notice provided for
under section 564(a) of title 5, United States
Code, by not later than 45 days after the date
of the enactment of this section.

““(3) TARGET DATE FOR PUBLICATION OF
RULE.—As part of the notice under paragraph
(2), and for purposes of this subsection, the
‘target date for publication’ (referred to in
section 564(a)(5) of such title) shall be April
1, 1998.

‘“(4) ABBREVIATED PERIOD FOR SUBMISSION
OF COMMENTS.—In applying section 564(c) of
such title under this subsection, ‘15 days’
shall be substituted for ‘30 days’.

“(5) APPOINTMENT OF NEGOTIATED RULE-
MAKING COMMITTEE AND FACILITATOR.—The
Secretary shall provide for—

“(A) the appointment of a negotiated rule-
making committee under section 565(a) of
such title by not later than 30 days after the
end of the comment period provided for
under section 564(c) of such title (as short-
ened under paragraph (4)), and

“(B) the nomination of a facilitator under
section 566(c) of such title by not later than
10 days after the date of appointment of the
committee.

““(6) PRELIMINARY COMMITTEE REPORT.—The
negotiated rulemaking committee appointed
under paragraph (5) shall report to the Sec-
retary, by not later than January 1, 1998, re-
garding the committee’s progress on achiev-
ing a consensus with regard to the rule-
making proceeding and whether such consen-
sus is likely to occur before 1 month before
the target date for publication of the rule. If
the committee reports that the committee
has failed to make significant progress to-
wards such consensus or is unlikely to reach
such consensus by the target date, the Sec-
retary may terminate such process and pro-
vide for the publication of a rule under this
subsection through such other methods as
the Secretary may provide.

“(7) FINAL COMMITTEE REPORT.—If the com-
mittee is not terminated under paragraph
(6), the rulemaking committee shall submit
a report containing a proposed rule by not
later than 1 month before the target date of
publication.

““(8) INTERIM, FINAL EFFECT.—The Secretary
shall publish a rule under this subsection in
the Federal Register by not later than the
target date of publication. Such rule shall be
effective and final immediately on an in-
terim basis, but is subject to change and re-
vision after public notice and opportunity
for a period (of not less than 60 days) for pub-
lic comment. In connection with such rule,
the Secretary shall specify the process for
the timely review and approval of applica-
tions of entities to be certified as provider-
sponsored organizations pursuant to such
rules and consistent with this subsection.

““(9) PUBLICATION OF RULE AFTER PUBLIC
COMMENT.—The Secretary shall provide for
consideration of such comments and republi-
cation of such rule by not later than 1 year
after the target date of publication.

““(b) ESTABLISHMENT OF OTHER STAND-
ARDS.—

““(1) IN GENERAL.—The Secretary shall es-
tablish by regulation other standards (not
described in subsection (a)) for Medicare
Choice organizations and plans consistent
with, and to carry out, this part.

““(2) USE OF CURRENT STANDARDS.—Consist-
ent with the requirements of this part,
standards established under this subsection
shall be based on standards established under
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section 1876 to carry out analogous provi-
sions of such section.

““(3) USE OF INTERIM STANDARDS.—For the
period in which this part is in effect and
standards are being developed and estab-
lished under the preceding provisions of this
subsection, the Secretary shall provide by
not later than June 1, 1998, for the applica-
tion of such interim standards (without re-
gard to any requirements for notice and pub-
lic comment) as may be appropriate to pro-
vide for the expedited implementation of
this part. Such interim standards shall not
apply after the date standards are estab-
lished under the preceding provisions of this
subsection.

““(4) APPLICATION OF NEW STANDARDS TO EN-
TITIES WITH A CONTRACT.—In the case of a
Medicare Choice organization with a con-
tract in effect under this part at the time
standards applicable to the organization
under this section are changed, the organiza-
tion may elect not to have such changes
apply to the organization until the end of
the current contract year (or, if there is less
than 6 months remaining in the contract
year, until 1 year after the end of the current
contract year).

““(5) RELATION TO STATE LAWS.—The stand-
ards established under this subsection shall
supersede any State law or regulation with
respect to Medicare Choice plans which are
offered by Medicare Choice organizations
under this part to the extent such law or reg-
ulation is inconsistent with such standards.

‘“CONTRACTS WITH MEDICARE CHOICE
ORGANIZATIONS

““SEC. 1857. (a) IN GENERAL.—The Secretary
shall not permit the election under section
1851 of a Medicare Choice plan offered by a
Medicare Choice organization under this
part, and no payment shall be made under
section 1853 to an organization, unless the
Secretary has entered into a contract under
this section with the organization with re-
spect to the offering of such plan. Such a
contract with an organization may cover
more than 1 Medicare Choice plan. Such con-
tract shall provide that the organization
agrees to comply with the applicable re-
quirements and standards of this part and
the terms and conditions of payment as pro-
vided for in this part.

“(b) MINIMUM  ENROLLMENT
MENTS.—

““(1) IN GENERAL.—Subject to paragraph (2),
the Secretary may not enter into a contract
under this section with a Medicare Choice
organization unless the organization has at
least 1,500 individuals who are receiving
health benefits through the organization (500
such individuals if the organization pri-
marily serves individuals residing outside of
urbanized areas).

““(2) ALLOWING TRANSITION.—The Secretary
may waive the requirement of paragraph (1)
during the first 2 contract years with respect
to an organization.

““(3) SPECIAL RULE FOR PSO.—In the case of
a Medicare Choice organization which is a
provider-sponsored organization, paragraph
(1) shall be applied by taking into account
individuals for whom the organization has
assumed substantial financial risk.

““(c) CONTRACT PERIOD AND EFFECTIVE-
NESS.—

““(1) PErRIOD.—Each contract under this sec-
tion shall be for a term of at least 1 year, as
determined by the Secretary, and may be
made automatically renewable from term to
term in the absence of notice by either party
of intention to terminate at the end of the
current term.

““(2) TERMINATION AUTHORITY.—In accord-
ance with procedures established under sub-
section (h), the Secretary may at any time
terminate any such contract, or may impose

REQUIRE-
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the intermediate sanctions described in an
applicable paragraph of subsection (g)(3) on
the Medicare Choice organization, if the Sec-
retary determines that the organization—

“(A) has failed substantially to carry out
the contract;

““(B) is carrying out the contract in a man-
ner inconsistent with the efficient and effec-
tive administration of this part; or

““(C) no longer substantially meets the ap-
plicable conditions of this part.

““(3) EFFECTIVE DATE OF CONTRACTS.—The
effective date of any contract executed pur-
suant to this section shall be specified in the
contract.

‘“(4) PREVIOUS TERMINATIONS.—The Sec-
retary may not enter into a contract with a
Medicare Choice organization if a previous
contract with that organization under this
section was terminated at the request of the
organization within the preceding 5-year pe-
riod, except in circumstances which warrant
special consideration, as determined by the
Secretary.

““(5) NO CONTRACTING AUTHORITY.—The au-
thority vested in the Secretary by this part
may be performed without regard to such
provisions of law or regulations relating to
the making, performance, amendment, or
modification of contracts of the United
States as the Secretary may determine to be
inconsistent with the furtherance of the pur-
pose of this title.

““(d) PROTECTIONS AGAINST FRAUD AND BEN-
EFICIARY PROTECTIONS.—

““(1) INSPECTION AND AUDIT.—Each contract
under this section shall provide that the Sec-
retary, or any person or organization des-
ignated by the Secretary—

“(A) shall have the right to inspect or oth-
erwise evaluate (i) the quality, appropriate-
ness, and timeliness of services performed
under the contract and (ii) the facilities of
the organization when there is reasonable
evidence of some need for such inspection,
and

““(B) shall have the right to audit and in-
spect any books and records of the Medicare
Choice organization that pertain (i) to the
ability of the organization to bear the risk of
potential financial losses, or (ii) to services
performed or determinations of amounts
payable under the contract.

‘“(2) ENROLLEE NOTICE AT TIME OF TERMI-
NATION.—Each contract under this section
shall require the organization to provide
(and pay for) written notice in advance of
the contract’s termination, as well as a de-
scription of alternatives for obtaining bene-
fits under this title, to each individual en-
rolled with the organization under this part.

“(3) DISCLOSURE.—

“(A) IN GENERAL.—Each Medicare Choice
organization shall, in accordance with regu-
lations of the Secretary, report to the Sec-
retary financial information which shall in-
clude the following:

“(i) Such information as the Secretary
may require demonstrating that the organi-
zation has a fiscally sound operation.

““(ii) A copy of the report, if any, filed with
the Health Care Financing Administration
containing the information required to be re-
ported under section 1124 by disclosing enti-
ties.

“(iii) A description of transactions, as
specified by the Secretary, between the orga-
nization and a party in interest. Such trans-
actions shall include—

“(1) any sale or exchange, or leasing of any
property between the organization and a
party in interest;

“(I1) any furnishing for consideration of
goods, services (including management serv-
ices), or facilities between the organization
and a party in interest, but not including
salaries paid to employees for services pro-
vided in the normal course of their employ-
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ment and health services provided to mem-
bers by hospitals and other providers and by
staff, medical group (or groups), individual
practice association (or associations), or any
combination thereof; and

“(111) any lending of money or other exten-
sion of credit between an organization and a
party in interest.

The Secretary may require that information
reported respecting an organization which
controls, is controlled by, or is under com-
mon control with, another entity be in the
form of a consolidated financial statement
for the organization and such entity.

“(B) PARTY IN INTEREST DEFINED.—For the
purposes of this paragraph, the term ‘party
in interest’ means—

“(i) any director, officer, partner, or em-
ployee responsible for management or ad-
ministration of a Medicare Choice organiza-
tion, any person who is directly or indirectly
the beneficial owner of more than 5 percent
of the equity of the organization, any person
who is the beneficial owner of a mortgage,
deed of trust, note, or other interest secured
by, and valuing more than 5 percent of the
organization, and, in the case of a Medicare
Choice organization organized as a nonprofit
corporation, an incorporator or member of
such corporation under applicable State cor-
poration law;

““(ii) any entity in which a person described
in clause (i)—

“(1) is an officer or director;

“(I1) is a partner (if such entity is orga-
nized as a partnership);

“(111) has directly or indirectly a beneficial
interest of more than 5 percent of the equity;
or

“(1IV) has a mortgage, deed of trust, note,
or other interest valuing more than 5 per-
cent of the assets of such entity;

“(iit) any person directly or indirectly con-
trolling, controlled by, or under common
control with an organization; and

“(iv) any spouse, child, or parent of an in-
dividual described in clause (i).

““(C) ACCESS TO INFORMATION.—Each Medi-
care Choice organization shall make the in-
formation reported pursuant to subpara-
graph (A) available to its enrollees upon rea-
sonable request.

““(4) LOAN INFORMATION.—The contract
shall require the organization to notify the
Secretary of loans and other special finan-
cial arrangements which are made between
the organization and subcontractors, affili-
ates, and related parties.

“‘(e) ADDITIONAL CONTRACT TERMS.—

“(1) IN GENERAL.—The contract shall con-
tain such other terms and conditions not in-
consistent with this part (including requir-
ing the organization to provide the Sec-
retary with such information) as the Sec-
retary may find necessary and appropriate.

““(2) COST-SHARING IN ENROLLMENT-RELATED
cosTs.—The contract with a Medicare Choice
organization shall require the payment to
the Secretary for the organization’s pro rata
share (as determined by the Secretary) of the
estimated costs to be incurred by the Sec-
retary in carrying out section 1851 (relating
to enrollment and dissemination of informa-
tion). Such payments are appropriated to de-
fray the costs described in the preceding sen-
tence, to remain available until expended.

““(8) NOTICE TO ENROLLEES IN CASE OF DE-
CERTIFICATION.—If a contract with a Medi-
care Choice organization is terminated under
this section, the organization shall notify
each enrollee with the organization under
this part of such termination.

“(f) PROMPT PAYMENT BY MEDICARE CHOICE
ORGANIZATION.—

““(1) REQUIREMENT.—A contract under this
part shall require a Medicare Choice organi-
zation to provide prompt payment (consist-
ent with the provisions of sections 1816(c)(2)
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and 1842(c)(2)) of claims submitted for serv-
ices and supplies furnished to individuals
pursuant to the contract, if the services or
supplies are not furnished under a contract
between the organization and the provider or
supplier.

““(2) SECRETARY’S OPTION TO BYPASS NON-
COMPLYING ORGANIZATION.—In the case of a
Medicare Choice eligible organization which
the Secretary determines, after notice and
opportunity for a hearing, has failed to make
payments of amounts in compliance with
paragraph (1), the Secretary may provide for
direct payment of the amounts owed to pro-
viders and suppliers for covered services and
supplies furnished to individuals enrolled
under this part under the contract. If the
Secretary provides for the direct payments,
the Secretary shall provide for an appro-
priate reduction in the amount of payments
otherwise made to the organization under
this part to reflect the amount of the Sec-
retary’s payments (and the Secretary’s costs
in making the payments).

““(g) INTERMEDIATE SANCTIONS.—

“(1) IN GENERAL.—If the Secretary deter-
mines that a Medicare Choice organization
with a contract under this section—

“(A) fails substantially to provide medi-
cally necessary items and services that are
required (under law or under the contract) to
be provided to an individual covered under
the contract, if the failure has adversely af-
fected (or has substantial likelihood of ad-
versely affecting) the individual;

““(B) imposes net monthly premiums on in-
dividuals enrolled under this part in excess
of the net monthly premiums permitted;

““(C) acts to expel or to refuse to re-enroll
an individual in violation of the provisions of
this part;

‘(D) engages in any practice that would
reasonably be expected to have the effect of
denying or discouraging enrollment (except
as permitted by this part) by eligible individ-
uals with the organization whose medical
condition or history indicates a need for sub-
stantial future medical services;

“(E) misrepresents or falsifies information
that is furnished—

‘(i) to the Secretary under this part, or

““(ii) to an individual or to any other entity
under this part;

““(F) fails to comply with the requirements
of section 1852(j)(3); or

“(G) employs or contracts with any indi-
vidual or entity that is excluded from par-
ticipation under this title under section 1128
or 1128A for the provision of health care, uti-
lization review, medical social work, or ad-
ministrative services or employs or con-
tracts with any entity for the provision (di-
rectly or indirectly) through such an ex-
cluded individual or entity of such services;
the Secretary may provide, in addition to
any other remedies authorized by law, for
any of the remedies described in paragraph
2).
““(2) REMEDIES.—The remedies described in
this paragraph are—

“(A) civil money penalties of not more
than $25,000 for each determination under
paragraph (1) or, with respect to a deter-
mination under subparagraph (D) or (E)(i) of
such paragraph, of not more than $100,000 for
each such determination, plus, with respect
to a determination under paragraph (1)(B),
double the excess amount charged in viola-
tion of such paragraph (and the excess
amount charged shall be deducted from the
penalty and returned to the individual con-
cerned), and plus, with respect to a deter-
mination under paragraph (1)(D), $15,000 for
each individual not enrolled as a result of
the practice involved,

“(B) suspension of enrollment of individ-
uals under this part after the date the Sec-
retary notifies the organization of a deter-
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mination under paragraph (1) and until the
Secretary is satisfied that the basis for such
determination has been corrected and is not
likely to recur, or

““(C) suspension of payment to the organi-
zation under this part for individuals en-
rolled after the date the Secretary notifies
the organization of a determination under
paragraph (1) and until the Secretary is sat-
isfied that the basis for such determination
has been corrected and is not likely to recur.

““(3) OTHER INTERMEDIATE SANCTIONS.—In
the case of a Medicare Choice organization
for which the Secretary makes a determina-
tion under subsection (c)(2) the basis of
which is not described in paragraph (1), the
Secretary may apply the following inter-
mediate sanctions:

“(A) Civil money penalties of not more
than $25,000 for each determination under
subsection (c)(2) if the deficiency that is the
basis of the determination has directly ad-
versely affected (or has the substantial like-
lihood of adversely affecting) an individual
covered under the organization’s contract.

“(B) Civil money penalties of not more
than $10,000 for each week beginning after
the initiation of procedures by the Secretary
under subsection (g) during which the defi-
ciency that is the basis of a determination
under subsection (c)(2) exists.

““(C) Suspension of enrollment of individ-
uals under this part after the date the Sec-
retary notifies the organization of a deter-
mination under subsection (c)(2) and until
the Secretary is satisfied that the deficiency
that is the basis for the determination has
been corrected and is not likely to recur.

‘“(4) CIviL MONEY PENALTIES.—The provi-
sions of section 1128A (other than sub-
sections (a) and (b)) shall apply to a civil
money penalty under subsection (f) or under
paragraph (2) or (3) of this subsection in the
same manner as they apply to a civil money
penalty or proceeding under section 1128A(a).

*‘(h) PROCEDURES FOR TERMINATION.—

““(1) IN GENERAL.—The Secretary may ter-
minate a contract with a Medicare Choice
organization under this section in accord-
ance with formal investigation and compli-
ance procedures established by the Secretary
under which—

“(A) the Secretary provides the organiza-
tion with the reasonable opportunity to de-
velop and implement a corrective action
plan to correct the deficiencies that were the
basis of the Secretary’s determination under
subsection (c)(2);

‘“(B) the Secretary shall impose more se-
vere sanctions on an organization that has a
history of deficiencies or that has not taken
steps to correct deficiencies the Secretary
has brought to the organization’s attention;

““(C) there are no unreasonable or unneces-
sary delays between the finding of a defi-
ciency and the imposition of sanctions; and

‘“(D) the Secretary provides the organiza-
tion with reasonable notice and opportunity
for hearing (including the right to appeal an
initial decision) before terminating the con-
tract.

““(2) EXCEPTION FOR IMMINENT AND SERIOUS
RISK TO HEALTH.—Paragraph (1) shall not
apply if the Secretary determines that a
delay in termination, resulting from compli-
ance with the procedures specified in such
paragraph prior to termination, would pose
an imminent and serious risk to the health
of individuals enrolled under this part with
the organization.

“‘DEFINITIONS; MISCELLANEOUS PROVISIONS

““SEC. 1859. (a) DEFINITIONS RELATING TO
MEDICARE CHOICE ORGANIZATIONS.—In this
part—

““(1) MEDICARE CHOICE ORGANIZATION.—The
term ‘Medicare Choice organization’ means a
public or private entity that is certified
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under section 1856 as meeting the require-
ments and standards of this part for such an
organization.

““(2) PROVIDER-SPONSORED ORGANIZATION.—
The term ‘provider-sponsored organization’
is defined in section 1855(e)(1).

““(b) DEFINITIONS RELATING TO MEDICARE
CHOICE PLANS.—

““(1) MEDICARE CHOICE PLAN.—The term
‘Medicare Choice plan’ means health benefits
coverage offered under a policy, contract, or
plan by a Medicare Choice organization pur-
suant to and in accordance with a contract
under section 1857.

““(2) MEDICARE CHOICE UNRESTRICTED FEE-
FOR-SERVICE PLAN.—The term ‘Medicare
Choice unrestricted fee-for-service plan’
means a Medicare Choice plan that provides
for coverage of benefits without restrictions
relating to utilization and without regard to
whether the provider has a contract or other
arrangement with the organization offering
the plan for the provision of such benefits.

“‘(c) OTHER REFERENCES TO OTHER TERMS.—

‘(1) MEDICARE CHOICE ELIGIBLE INDIVID-
UAL.—The term ‘Medicare Choice eligible in-
dividual’ is defined in section 1851(a)(3).

““(2) MEDICARE CHOICE PAYMENT AREA.—The
term ‘Medicare Choice payment area’ is de-
fined in section 1853(d).

““(3) NATIONAL AVERAGE PER CAPITA GROWTH
PERCENTAGE.—The ‘national average per cap-
ita growth percentage’ is defined in section
1853(c)(6).

““(4) MONTHLY PREMIUM; NET MONTHLY PRE-
MIUM.—The terms ‘monthly premium’ and
‘net monthly premium’ are defined in sec-
tion 1854(a)(2).

““(d) COORDINATED ACUTE AND LONG-TERM
CARE BENEFITS UNDER A MEDICARE CHOICE
PLAN.—Nothing in this part shall be con-
strued as preventing a State from coordinat-
ing benefits under a medicaid plan under
title XIX with those provided under a Medi-
care Choice plan in a manner that assures
continuity of a full-range of acute care and
long-term care services to poor elderly or
disabled individuals eligible for benefits
under this title and under such plan.

““(e) RESTRICTION ON ENROLLMENT FOR CER-
TAIN MEDICARE CHOICE PLANS.—

““(1) IN GENERAL.—InN the case of a Medicare
Choice religious fraternal benefit society
plan described in paragraph (2), notwith-
standing any other provision of this part to
the contrary and in accordance with regula-
tions of the Secretary, the society offering
the plan may restrict the enrollment of indi-
viduals under this part to individuals who
are members of the church, convention, or
group described in paragraph (3)(B) with
which the society is affiliated.

““(2) MEDICARE CHOICE RELIGIOUS FRATERNAL
BENEFIT SOCIETY PLAN DESCRIBED.—FoOr pur-
poses of this subsection, a Medicare Choice
religious fraternal benefit society plan de-
scribed in this paragraph is a Medicare
Choice plan described in section 1851(a)(2)(A)
that—

“(A) is offered by a religious fraternal ben-
efit society described in paragraph (3) only
to members of the church, convention, or
group described in paragraph (3)(B); and

“(B) permits all such members to enroll
under the plan without regard to health sta-
tus-related factors.

Nothing in this subsection shall be construed
as waiving any plan requirements relating to
financial solvency. In developing solvency
standards under section 1856, the Secretary
shall take into account open contract and
assessment features characteristic of frater-
nal insurance certificates.

““(3) RELIGIOUS FRATERNAL BENEFIT SOCIETY
DEFINED.—For purposes of paragraph (2)(A), a
‘religious fraternal benefit society’ described
in this section is an organization that—
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“(A) is exempt from Federal income tax-
ation under section 501(c)(8) of the Internal
Revenue Code of 1986;

“(B) is affiliated with, carries out the te-
nets of, and shares a religious bond with, a
church or convention or association of
churches or an affiliated group of churches;

“(C) offers, in addition to a Medicare
Choice religious fraternal benefit society
plan, at least the same level of health cov-
erage to individuals not entitled to benefits
under this title who are members of such
church, convention, or group; and

‘(D) does not impose any limitation on
membership in the society based on any
health status-related factor.

““(4) PAYMENT ADJUSTMENT.—Under regula-
tions of the Secretary, in the case of individ-
uals enrolled under this part under a Medi-
care Choice religious fraternal benefit soci-
ety plan described in paragraph (2), the Sec-
retary shall provide for such adjustment to
the payment amounts otherwise established
under section 1854 as may be appropriate to
assure an appropriate payment level, taking
into account the actuarial characteristics
and experience of such individuals.”.

SEC. 5002. TRANSITIONAL RULES FOR CURRENT
MEDICARE HMO PROGRAM.

(a) AUTHORIZING TRANSITIONAL WAIVER OF
50:50 RuULE.—Section 1876(f) (42 U.S.C.
1395mm(f)) is amended—

(1) in paragraph (1)—

(A) by striking “Each’ and inserting ‘‘For
contract periods beginning before January 1,
1999, each’; and

(B) by striking ‘‘or under a State plan ap-
proved under title XI1X*;

(2) in paragraph (2), by striking ‘““The Sec-
retary’ and inserting ‘‘Subject to paragraph
(4), the Secretary’’, and

(3) by adding at the end the following:

““(4) The Secretary may waive the require-
ment imposed by paragraph (1) if the Sec-
retary determines that the plan meets all
other beneficiary protections and quality
standards under this section.”.

(b) TRANSITION.—Section 1876 (42 U.S.C.
1395mm) is amended by adding at the end the
following new subsection:

“(k)(1) Except as provided in paragraph (2)
or (3), the Secretary shall not enter into,
renew, or continue any risk-sharing contract
under this section with an eligible organiza-
tion for any contract year beginning on or
after—

“(A) the date standards for Medicare
Choice organizations and plans are first es-
tablished under section 1856 with respect to
Medicare Choice organizations that are in-
surers or health maintenance organizations,
or

“(B) in the case of such an organization
with such a contract in effect as of the date
such standards were first established, 1 year
after such date.

““(2) The Secretary shall not enter into,
renew, or continue any risk-sharing contract
under this section with an eligible organiza-
tion for any contract year beginning on or
after January 1, 2000.

“(3) An individual who is enrolled in part B
only and is enrolled in an eligible organiza-
tion with a risk-sharing contract under this
section on December 31, 1998, may continue
enrollment in such organization in accord-
ance with regulations issued by not later
than July 1, 1998.

““(4) Notwithstanding subsection (a), the
Secretary shall provide that payment
amounts under risk-sharing contracts under
this section for months in a year (beginning
with January 1998) shall be computed—

““(A) with respect to individuals entitled to
benefits under both parts A and B, by sub-
stituting payment rates under section 1853(a)
for the payment rates otherwise established
under section 1876(a), and

CONGRESSIONAL RECORD —SENATE

““(B) with respect to individuals only enti-
tled to benefits under part B, by substituting
an appropriate proportion of such rates (re-
flecting the relative proportion of payments
under this title attributable to such part) for
the payment rates otherwise established
under subsection (a).

For purposes of carrying out this paragraph
for payments for months in 1998, the Sec-
retary shall compute, announce, and apply
the payment rates under section 1853(a) (not-
withstanding any deadlines specified in such
section) in as timely a manner as possible
and may (to the extent necessary) provide
for retroactive adjustment in payments
made under this section not in accordance
with such rates.”.

(c) ENROLLMENT TRANSITION RULE.—AnN in-
dividual who is enrolled on December 31,
1998, with an eligible organization under sec-
tion 1876 of the Social Security Act (42
U.S.C. 1395mm) shall be considered to be en-
rolled with that organization on January 1,
1999, under part C of title XVIII of such Act
if that organization has a contract under
that part for providing services on January
1, 1999 (unless the individual has disenrolled
effective on that date).

(d) ADVANCE DIRECTIVES.—Section 1866(f)
(42 U.S.C. 1395cc(f)) is amended—

(1) in paragraph (1)—

(A) by inserting ‘“1855(i),”” after ‘‘1833(s),”,
and

(B) by inserting ‘‘, Medicare Choice organi-
zation,”” after “‘provider of services’’; and

(2) in paragraph (2)(E), by inserting ‘“‘or a
Medicare Choice organization’” after ‘‘sec-
tion 1833(a)(1)(A)”.

(e) EXTENSION OF PROVIDER
MENT.—Section  1866(a)(1)(0) (42
1395cc(a)(1)(0)) is amended—

(1) by striking ““in the case of hospitals and
skilled nursing facilities,”’;

(2) by striking *“‘inpatient hospital and ex-
tended care’’;

(3) by inserting “with a Medicare Choice
organization under part C or” after ‘“‘any in-
dividual enrolled’’; and

(4) by striking ““(in the case of hospitals) or
limits (in the case of skilled nursing facili-
ties)”.

(f) ADDITIONAL CONFORMING CHANGES.—

(1) CONFORMING REFERENCES TO PREVIOUS
PART C.—Any reference in law (in effect be-
fore the date of the enactment of this Act) to
part C of title XVIII of the Social Security
Act is deemed a reference to part D of such
title (as in effect after such date).

(2) SECRETARIAL SUBMISSION OF LEGISLATIVE
PROPOSAL.—Not later than 90 days after the
date of the enactment of this Act, the Sec-
retary of Health and Human Services shall
submit to the appropriate committees of
Congress a legislative proposal providing for
such technical and conforming amendments
in the law as are required by the provisions
of this chapter.

(9) IMMEDIATE EFFECTIVE DATE FOR CER-
TAIN REQUIREMENTS FOR DEMONSTRATIONS.—
Section 1857(e)(2) of the Social Security Act
(requiring contribution to certain costs re-
lated to the enrollment process comparative
materials) applies to demonstrations with
respect to which enrollment is effected or co-
ordinated under section 1851 of such Act.

(h) USE OF INTERIM, FINAL REGULATIONS.—
In order to carry out the amendments made
by this chapter in a timely manner, the Sec-
retary of Health and Human Services may
promulgate regulations that take effect on
an interim basis, after notice and pending
opportunity for public comment.

(i) TRANSITION RULE FOR PSO ENROLL-
MENT.—In applying subsection (g)(1) of sec-
tion 1876 of the Social Security Act (42
U.S.C. 1395mm) to a risk-sharing contract
entered into with an eligible organization
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that is a provider-sponsored organization (as
defined in section 1855(e)(1) of such Act, as
inserted by section 5001) for a contract year
beginning on or after January 1, 1998, there
shall be substituted for the minimum num-
ber of enrollees provided under such section
the minimum number of enrollees permitted
under section 1857(b)(1) of such Act (as so in-
serted).

SEC. 5003. CONFORMING CHANGES IN MEDIGAP

PROGRAM.

(a) CONFORMING AMENDMENTS TO MEDICARE
CHOICE CHANGES.—Section 1882(d)(3)(A)(i) (42
U.S.C. 1395ss(d)(3)(A)(i)) is amended—

(1) in the matter before subclause (1), by
inserting ““‘(including an individual electing
a Medicare Choice plan under section 1851)”’
after ‘‘of this title’’; and

(2) in subclause (11)—

(A) by inserting “‘in the case of an individ-
ual not electing a Medicare Choice plan”
after ““(11)”’, and

(B) by inserting before the comma at the
end the following: “‘or in the case of an indi-
vidual electing a Medicare Choice plan, a
medicare supplemental policy with knowl-
edge that the policy duplicates health bene-
fits to which the individual is otherwise enti-
tled under the Medicare Choice plan or under
another medicare supplemental policy”’.

(b) CONFORMING AMENDMENTS.—Section
1882(d)(3)(B)(i)(1) (42 U.S.C.
1395ss(d)(3)(B)(i)(1)) is amended by inserting
“(including any Medicare Choice plan)’’ after
““health insurance policies™.

(c) MEDICARE CHOICE PLANS NOT TREATED
AS MEDICARE SUPPLEMENTARY POLICIES.—
Section 1882(g)(1) (42 U.S.C. 1395ss(g)(1)) is
amended by inserting ‘“or a Medicare Choice
plan or’’ after ‘‘does not include”

CHAPTER 2—INTEGRATED LONG-TERM

CARE PROGRAMS

Subchapter A—Programs of All-Inclusive
Care for the Elderly (PACE)
SEC. 5011. COVERAGE OF PACE UNDER THE MED-
ICARE PROGRAM.
Title XVIII of the Social Security Act (42
U.S.C. 1395 et seq.) is amended by adding at
the end the following new section:

“PAYMENTS TO, AND COVERAGE OF BENEFITS
UNDER, PROGRAMS OF ALL-INCLUSIVE CARE
FOR THE ELDERLY (PACE)

“SEC. 1894. (a) RECEIPT OF BENEFITS
THROUGH ENROLLMENT IN PACE PROGRAM;
DEFINITIONS FOR PACE PROGRAM RELATED
TERMS.—

‘(1) BENEFITS THROUGH ENROLLMENT IN A
PACE PROGRAM.—In accordance with this sec-
tion, in the case of an individual who is enti-
tled to benefits under part A or enrolled
under part B and who is a PACE program eli-
gible individual (as defined in paragraph (5))
with respect to a PACE program offered by a
PACE provider under a PACE program agree-
ment—

“(A) the individual may enroll in the pro-
gram under this section; and

““(B) so long as the individual is so enrolled
and in accordance with regulations—

“(i) the individual shall receive benefits
under this title solely through such program;
and

‘(i) the PACE provider is entitled to pay-
ment under and in accordance with this sec-
tion and such agreement for provision of
such benefits.

“(2) PACE PROGRAM DEFINED.—FoOr pur-
poses of this section and section 1932, the
term ‘PACE program’ means a program of
all-inclusive care for the elderly that meets
the following requirements:

““(A) OPERATION.—The entity operating the
program is a PACE provider (as defined in
paragraph (3)).

‘“(B) COMPREHENSIVE BENEFITS.—The pro-
gram provides comprehensive health care
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services to PACE program eligible individ-
uals in accordance with the PACE program
agreement and regulations under this sec-
tion.

““(C) TRANSITION.—In the case of an individ-
ual who is enrolled under the program under
this section and whose enrollment ceases for
any reason (including that the individual no
longer qualifies as a PACE program eligible
individual, the termination of a PACE pro-
gram agreement, or otherwise), the program
provides assistance to the individual in ob-
taining necessary transitional care through
appropriate referrals and making the indi-
vidual’s medical records available to new
providers.

““(3) PACE PROVIDER DEFINED.—

“(A) IN GENERAL.—For purposes of this sec-
tion, the term ‘PACE provider’ means an en-
tity that—

‘(i) subject to subparagraph (B), is (or is a
distinct part of) a public entity or a private,
nonprofit entity organized for charitable
purposes under section 501(c)(3) of the Inter-
nal Revenue Code of 1986; and

“(ii) has entered into a PACE program
agreement with respect to its operation of a
PACE program.

““(B) TREATMENT OF PRIVATE, FOR-PROFIT
PROVIDERS.—Clause (i) of subparagraph (A)
shall not apply—

“(i) to entities subject to a demonstration
project waiver under subsection (h); and

““(ii) after the date the report under section
5013(b) of the Balanced Budget Act of 1997 is
submitted, unless the Secretary determines
that any of the findings described in sub-
paragraph (A), (B), (C), or (D) of paragraph
(2) of such section are true.

““(4) PACE PROGRAM AGREEMENT DEFINED.—
For purposes of this section, the term ‘PACE
program agreement’ means, with respect to a
PACE provider, an agreement, consistent
with this section, section 1932 (if applicable),
and regulations promulgated to carry out
such sections, between the PACE provider
and the Secretary, or an agreement between
the PACE provider and a State administer-
ing agency for the operation of a PACE pro-
gram by the provider under such sections.

““(5) PACE PROGRAM ELIGIBLE INDIVIDUAL
DEFINED.—For purposes of this section, the
term ‘PACE program eligible individual’
means, with respect to a PACE program, an
individual who—

“(A) is 55 years of age or older;

““(B) subject to subsection (c)(4), is deter-
mined under subsection (c) to require the
level of care required under the State medic-
aid plan for coverage of nursing facility serv-
ices;

“(C) resides in the service area of the
PACE program; and

“(D) meets such other eligibility condi-
tions as may be imposed under the PACE
program agreement for the program under
subsection (e)(2)(A)(ii).

““(6) PACE prRoTOCOL.—For purposes of this
section, the term ‘PACE protocol’ means the
Protocol for the Program of All-inclusive
Care for the Elderly (PACE), as published by
On Lok, Inc., as of April 14, 1995, or any suc-
cessor protocol that may be agreed upon be-
tween the Secretary and On Lok, Inc.

“(7)y PACE DEMONSTRATION WAIVER PRO-
GRAM DEFINED.—For purposes of this section,
the term ‘PACE demonstration waiver pro-
gram’ means a demonstration program under
either of the following sections (as in effect
before the date of their repeal):

““(A) Section 603(c) of the Social Security
Amendments of 1983 (Public Law 98-21), as
extended by section 9220 of the Consolidated
Omnibus Budget Reconciliation Act of 1985
(Public Law 99-272).

““(B) Section 9412(b) of the Omnibus Budget
Reconciliation Act of 1986 (Public Law 99-
509).
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‘“(8) STATE ADMINISTERING AGENCY DE-
FINED.—For purposes of this section, the
term ‘State administering agency’ means,
with respect to the operation of a PACE pro-
gram in a State, the agency of that State
(which may be the single agency responsible
for administration of the State plan under
title XIX in the State) responsible for admin-
istering PACE program agreements under
this section and section 1932 in the State.

““(9) TRIAL PERIOD DEFINED.—

““(A) IN GENERAL.—For purposes of this sec-
tion, the term ‘trial period’ means, with re-
spect to a PACE program operated by a
PACE provider under a PACE program agree-
ment, the first 3 contract years under such
agreement with respect to such program.

‘“(B) TREATMENT OF ENTITIES PREVIOUSLY
OPERATING PACE DEMONSTRATION WAIVER PRO-
GRAMS.—Each contract year (including a
year occurring before the effective date of
this section) during which an entity has op-
erated a PACE demonstration waiver pro-
gram shall be counted under subparagraph
(A) as a contract year during which the en-
tity operated a PACE program as a PACE
provider under a PACE program agreement.

‘“(10) REGULATIONS.—For purposes of this
section, the term ‘regulations’ refers to in-
terim final or final regulations promulgated
under subsection (f) to carry out this section
and section 1932.

‘“(b) ScoPE OF BENEFITS;
SAFEGUARDS.—

“(1) IN GENERAL.—Under a PACE program
agreement, a PACE provider shall—

“(A) provide to PACE program eligible in-
dividuals, regardless of source of payment
and directly or under contracts with other
entities, at a minimum—

“(i) all items and services covered under
this title (for individuals enrolled under this
section) and all items and services covered
under title XIX, but without any limitation
or condition as to amount, duration, or scope
and without application of deductibles, co-
payments, coinsurance, or other cost-sharing
that would otherwise apply under this title
or such title, respectively; and

““(ii) all additional items and services spec-
ified in regulations, based upon those re-
quired under the PACE protocol;

‘“(B) provide such enrollees access to nec-
essary covered items and services 24 hours
per day, every day of the year;

““(C) provide services to such enrollees
through a comprehensive, multidisciplinary
health and social services delivery system
which integrates acute and long-term care
services pursuant to regulations; and

‘(D) specify the covered items and services
that will not be provided directly by the en-
tity, and to arrange for delivery of those
items and services through contracts meet-
ing the requirements of regulations.

““(2) QUALITY ASSURANCE; PATIENT SAFE-
GUARDS.—The PACE program agreement
shall require the PACE provider to have in
effect at a minimum—

“(A) a written plan of quality assurance
and improvement, and procedures imple-
menting such plan, in accordance with regu-
lations; and

““(B) written safeguards of the rights of en-
rolled participants (including a patient bill
of rights and procedures for grievances and
appeals) in accordance with regulations and
with other requirements of this title and
Federal and State law that are designed for
the protection of patients.

““(c) ELIGIBILITY DETERMINATIONS.—

“(1) IN GENERAL.—The determination of
whether an individual is a PACE program el-
igible individual—

““(A) shall be made under and in accordance
with the PACE program agreement; and

““(B) who is entitled to medical assistance
under title XIX, shall be made (or who is not
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so entitled, may be made) by the State ad-
ministering agency.

““(2) CONDITION.—AN individual is not a
PACE program eligible individual (with re-
spect to payment under this section) unless
the individual’s health status has been deter-
mined by the Secretary or the State admin-
istering agency, in accordance with regula-
tions, to be comparable to the health status
of individuals who have participated in the
PACE demonstration waiver programs. Such
determination shall be based upon informa-
tion on health status and related indicators
(such as medical diagnoses and measures of
activities of daily living, instrumental ac-
tivities of daily living, and cognitive impair-
ment) that are part of a uniform minimum
data set collected by PACE providers on po-
tential eligible individuals.

“(3)  ANNUAL  ELIGIBILITY
CATIONS.—

““(A) IN GENERAL.—Subject to subparagraph
(B), the determination described in sub-
section (a)(5)(B) for an individual shall be re-
evaluated at least annually.

“(B) ExCePTION.—The requirement of an-
nual reevaluation under subparagraph (A)
may be waived during a period in accordance
with regulations in those cases where the
State administering agency determines that
there is no reasonable expectation of im-
provement or significant change in an indi-
vidual’s condition during the period because
of the advanced age, severity of the advanced
age, severity of chronic condition, or degree
of impairment of functional capacity of the
individual involved.

““(4) CONTINUATION OF ELIGIBILITY.—AnN indi-
vidual who is a PACE program eligible indi-
vidual may be deemed to continue to be such
an individual notwithstanding a determina-
tion that the individual no longer meets the
requirement of subsection (a)(5)(B) if, in ac-
cordance with regulations, in the absence of
continued coverage under a PACE program
the individual reasonably would be expected
to meet such requirement within the suc-
ceeding 6-month period.

““(5) ENROLLMENT; DISENROLLMENT.—The
enrollment and disenrollment of PACE pro-
gram eligible individuals in a PACE program
shall be pursuant to regulations and the
PACE program agreement and shall permit
enrollees to voluntarily disenroll without
cause at any time. Such regulations and
agreement shall provide that the PACE pro-
gram may not disenroll a PACE program eli-
gible individual on the ground that the indi-
vidual has engaged in honcompliant behavior
if such behavior is related to a mental or
physical condition of the individual. For pur-
poses of the preceding sentence, the term
‘noncompliant behavior’ includes repeated
noncompliance with medical advice and re-
peated failure to appear for appointments.

““(d) PAYMENTS TO PACE PROVIDERS ON A
CAPITATED BASIS.—

“(1) IN GENERAL.—In the case of a PACE
provider with a PACE program agreement
under this section, except as provided in this
subsection or by regulations, the Secretary
shall make prospective monthly payments of
a capitation amount for each PACE program
eligible individual enrolled under the agree-
ment under this section in the same manner
and from the same sources as payments are
made to an eligible organization under a
risk-sharing contract under section 1876.
Such payments shall be subject to adjust-
ment in the manner described in section
1876(a)(1)(E).

“(2) CAPITATION AMOUNT.—The capitation
amount to be applied under this subsection
for a provider for a contract year shall be an
amount specified in the PACE program
agreement for the year. Such amount shall
be based upon payment rates established
under section 1876 for risk-sharing contracts
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and shall be adjusted to take into account
the comparative frailty of PACE enrollees
and such other factors as the Secretary de-
termines to be appropriate. Such amount
under such an agreement shall be computed
in a manner so that the total payment level
for all PACE program eligible individuals en-
rolled under a program is less than the pro-
jected payment under this title for a com-
parable population not enrolled under a
PACE program.

“‘(e) PACE PROGRAM AGREEMENT.—

‘(1) REQUIREMENT.—

“(A) IN GENERAL.—The Secretary, in close
cooperation with the State administering
agency, shall establish procedures for enter-
ing into, extending, and terminating PACE
program agreements for the operation of
PACE programs by entities that meet the re-
quirements for a PACE provider under this
section, section 1932, and regulations.

““(B) NUMERICAL LIMITATION.—

“(i) IN GENERAL.—The Secretary shall not
permit the number of PACE providers with
which agreements are in effect under this
section or under section 9412(b) of the Omni-
bus Budget Reconciliation Act of 1986 to ex-
ceed—

“(1) 40 as of the date of the enactment of
this section; or

“(I1) as of each succeeding anniversary of
such date, the numerical limitation under
this subparagraph for the preceding year
plus 20.

Subclause (I11) shall apply without regard to
the actual number of agreements in effect as
of a previous anniversary date.

“(ii) TREATMENT OF CERTAIN PRIVATE, FOR-
PROFIT PROVIDERS.—The numerical limita-
tion in clause (i) shall not apply to a PACE
provider that—

“(l) is operating under a demonstration
project waiver under subsection (h); or

“(I1) was operating under such a waiver
and subsequently qualifies for PACE pro-
vider status pursuant to subsection
(@@)(B)(ii).

““(2) SERVICE AREA AND ELIGIBILITY.—

“(A) IN GENERAL.—A PACE program agree-
ment for a PACE program—

“(i) shall designate the service area of the
program;

“(ii) may provide additional requirements
for individuals to qualify as PACE program
eligible individuals with respect to the pro-
gram;

“(iii) shall be effective for a contract year,
but may be extended for additional contract
years in the absence of a notice by a party to
terminate and is subject to termination by
the Secretary and the State administering
agency at any time for cause (as provided
under the agreement);

“(iv) shall require a PACE provider to
meet all applicable State and local laws and
requirements; and

“(v) shall have such additional terms and
conditions as the parties may agree to, pro-
vided that such terms and conditions are
consistent with this section and regulations.

““(B) SERVICE AREA OVERLAP.—INn designat-
ing a service area under a PACE program
agreement under subparagraph (A)(i), the
Secretary (in consultation with the State ad-
ministering agency) may exclude from des-
ignation an area that is already covered
under another PACE program agreement, in
order to avoid unnecessary duplication of
services and avoid impairing the financial
and service viability of an existing program.

‘“(3) DATA COLLECTION; DEVELOPMENT OF
OUTCOME MEASURES.—

““(A) DATA COLLECTION.—

“(i) IN GENERAL.—Under a PACE program
agreement, the PACE provider shall—

“(1) collect data;

“(I) maintain, and afford the Secretary
and the State administering agency access
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to, the records relating to the program, in-
cluding pertinent financial, medical, and
personnel records; and

“(111) make to the Secretary and the State
administering agency reports that the Sec-
retary finds (in consultation with State ad-
ministering agencies) necessary to monitor
the operation, cost, and effectiveness of the
PACE program under this Act.

““(if) REQUIREMENTS DURING TRIAL PERIOD.—
During the first 3 years of operation of a
PACE program (either under this section or
under a PACE demonstration waiver pro-
gram), the PACE provider shall provide such
additional data as the Secretary specifies in
regulations in order to perform the oversight
required under paragraph (4)(A).

‘“(B) DEVELOPMENT OF OUTCOME MEAS-
URES.—Under a PACE program agreement,
the PACE provider, the Secretary, and the
State administering agency shall jointly co-
operate in the development and implementa-
tion of health status and quality of life out-
come measures with respect to PACE pro-
gram eligible individuals.

““(4) OVERSIGHT.—

“(A) ANNUAL, CLOSE OVERSIGHT DURING
TRIAL PERIOD.—During the trial period (as
defined in subsection (a)(9)) with respect to a
PACE program operated by a PACE provider,
the Secretary (in cooperation with the State
administering agency) shall conduct a com-
prehensive annual review of the operation of
the PACE program by the provider in order
to assure compliance with the requirements
of this section and regulations. Such a re-
view shall include—

‘(i) an on-site visit to the program site;

““(if) comprehensive assessment of a pro-
vider’s fiscal soundness;

““(iii) comprehensive assessment of the pro-
vider’s capacity to provide all PACE services
to all enrolled participants;

““(iv) detailed analysis of the entity’s sub-
stantial compliance with all significant re-
quirements of this section and regulations;
and

‘“(v) any other elements the Secretary or
State agency considers necessary or appro-
priate.

““(B) CONTINUING OVERSIGHT.—After the
trial period, the Secretary (in cooperation
with the State administering agency) shall
continue to conduct such review of the oper-
ation of PACE providers and PACE programs
as may be appropriate, taking into account
the performance level of a provider and com-
pliance of a provider with all significant re-
quirements of this section and regulations.

““(C) DisCLOSURE.—The results of reviews
under this paragraph shall be reported
promptly to the PACE provider, along with
any recommendations for changes to the pro-
vider’s program, and shall be made available
to the public upon request.

*“(5) TERMINATION OF PACE PROVIDER AGREE-
MENTS.—

““(A) IN GENERAL.—Under regulations—

‘(i) the Secretary or a State administering
agency may terminate a PACE program
agreement for cause; and

‘“(if) a PACE provider may terminate an
agreement after appropriate notice to the
Secretary, the State agency, and enrollees.

‘“(B) CAUSES FOR TERMINATION.—INn accord-
ance with regulations establishing proce-
dures for termination of PACE program
agreements, the Secretary or a State admin-
istering agency may terminate a PACE pro-
gram agreement with a PACE provider for,
among other reasons, the fact that—

‘(i) the Secretary or State administering
agency determines that—

“(I) there are significant deficiencies in
the quality of care provided to enrolled par-
ticipants; or

“(I11) the provider has failed to comply sub-
stantially with conditions for a program or
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provider under this section or section 1932;
and

“(ii) the entity has failed to develop and
successfully initiate, within 30 days of the
receipt of written notice of such a deter-
mination, a plan to correct the deficiencies,
or has failed to continue implementation of
such a plan.

“(C) TERMINATION AND TRANSITION PROCE-
DURES.—AN entity whose PACE provider
agreement is terminated under this para-
graph shall implement the transition proce-
dures required under subsection (a)(2)(C).

‘“(6) SECRETARY’S OVERSIGHT; ENFORCEMENT
AUTHORITY.—

“(A) IN GENERAL.—Under regulations, if the
Secretary determines (after consultation
with the State administering agency) that a
PACE provider is failing substantially to
comply with the requirements of this section
and regulations, the Secretary (and the
State administering agency) may take any
or all of the following actions:

“(i) Condition the continuation of the
PACE program agreement upon timely exe-
cution of a corrective action plan.

“(iif) Withhold some or all further pay-
ments under the PACE program agreement
under this section or section 1932 with re-
spect to PACE program services furnished by
such provider until the deficiencies have
been corrected.

“(iif) Terminate such agreement.

““(B) APPLICATION OF INTERMEDIATE SANC-
TIONS.—Under regulations, the Secretary
may provide for the application against a
PACE provider of remedies described in sec-
tion 1876(i)(6)(B) or 1903(m)(5)(B) in the case
of violations by the provider of the type de-
scribed in section 1876(i)(6)(A) or
1903(m)(5)(A), respectively (in relation to
agreements, enrollees, and requirements
under this section or section 1932, respec-
tively).

““(7) PROCEDURES FOR TERMINATION OR IMPO-
SITION OF SANCTIONS.—Under regulations, the
provisions of section 1876(i)(9) shall apply to
termination and sanctions respecting a
PACE program agreement and PACE pro-
vider under this subsection in the same man-
ner as they apply to a termination and sanc-
tions with respect to a contract and an eligi-
ble organization under section 1876.

““(8) TIMELY CONSIDERATION OF APPLICA-
TIONS FOR PACE PROGRAM PROVIDER STATUS.—
In considering an application for PACE pro-
vider program status, the application shall
be deemed approved unless the Secretary,
within 90 days after the date of the submis-
sion of the application to the Secretary, ei-
ther denies such request in writing or in-
forms the applicant in writing with respect
to any additional information that is needed
in order to make a final determination with
respect to the application. After the date the
Secretary receives such additional informa-
tion, the application shall be deemed ap-
proved unless the Secretary, within 90 days
of such date, denies such request.

““(f) REGULATIONS.—

““(1) IN GENERAL.—The Secretary shall issue
interim final or final regulations to carry
out this section and section 1932.

““(2) USE OF PACE PROTOCOL.—

“(A) IN GENERAL.—InN issuing such regula-
tions, the Secretary shall, to the extent con-
sistent with the provisions of this section,
incorporate the requirements applied to
PACE demonstration waiver programs under
the PACE protocol.

“(B) FLEXIBILITY.—INn order to provide for
reasonable flexibility in adapting the PACE
service delivery model to the needs of par-
ticular organizations (such as those in rural
areas or those that may determine it appro-
priate to use nonstaff physicians according
to State licensing law requirements) under
this section and section 1932, the Secretary
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(in close consultation with State administer-
ing agencies) may modify or waive provi-
sions of the PACE protocol so long as any
such modification or waiver is not inconsist-
ent with and would not impair the essential
elements, objectives, and requirements of
this section, but may not modify or waive
any of the following provisions:

“(i) The focus on frail elderly qualifying
individuals who require the level of care pro-
vided in a nursing facility.

““(ii) The delivery of comprehensive, inte-
grated acute and long-term care services.

“(iif) The interdisciplinary team approach
to care management and service delivery.

“(iv) Capitated, integrated financing that
allows the provider to pool payments re-
ceived from public and private programs and
individuals.

““(v) The assumption by the provider of full
financial risk.

““(8) APPLICATION OF CERTAIN ADDITIONAL
BENEFICIARY AND PROGRAM PROTECTIONS.—

“(A) IN GENERAL.—IN issuing such regula-
tions and subject to subparagraph (B), the
Secretary may apply with respect to PACE
programs, providers, and agreements such
requirements of sections 1876 and 1903(m) re-
lating to protection of beneficiaries and pro-
gram integrity as would apply to eligible or-
ganizations under risk-sharing contracts
under section 1876 and to health mainte-
nance organizations under prepaid capitation
agreements under section 1903(m).

““(B) CONSIDERATIONS.—In issuing such reg-
ulations, the Secretary shall—

‘(i) take into account the differences be-
tween populations served and benefits pro-
vided under this section and under sections
1876 and 1903(m);

“(ii) not include any requirement that con-
flicts with carrying out PACE programs
under this section; and

“(iii) not include any requirement restrict-
ing the proportion of enrollees who are eligi-
ble for benefits under this title or title XIX.

““(9) WAIVERS OF REQUIREMENTS.—With re-
spect to carrying out a PACE program under
this section, the following requirements of
this title (and regulations relating to such
requirements) are waived and shall not
apply:

““(1) Section 1812, insofar as it limits cov-
erage of institutional services.

““(2) Sections 1813, 1814, 1833, and 1886, inso-
far as such sections relate to rules for pay-
ment for benefits.

““(3) Sections 1814(a)(2)(B), 1814(a)(2)(C), and
1835(a)(2)(A), insofar as they limit coverage
of extended care services or home health
services.

““(4) Section 1861(i), insofar as it imposes a
3-day prior hospitalization requirement for
coverage of extended care services.

“(5) Paragraphs (1) and (9) of section
1862(a), insofar as they may prevent payment
for PACE program services to individuals en-
rolled under PACE programs.

““(h) DEMONSTRATION PROJECT FOR FOR-
PROFIT ENTITIES.—

““(1) IN GENERAL.—IN order to demonstrate
the operation of a PACE program by a pri-
vate, for-profit entity, the Secretary (in
close consultation with State administering
agencies) shall grant waivers from the re-
quirement under subsection (a)(3) that a
PACE provider may not be a for-profit, pri-
vate entity.

““(2) SIMILAR TERMS AND CONDITIONS.—

“(A) IN GENERAL.—Except as provided
under subparagraph (B), and paragraph (1),
the terms and conditions for operation of a
PACE program by a provider under this sub-
section shall be the same as those for PACE
providers that are nonprofit, private organi-
zations.

““(B) NUMERICAL LIMITATION.—The number
of programs for which waivers are granted
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under this subsection shall not exceed 10.
Programs with waivers granted under this
subsection shall not be counted against the
numerical limitation specified in subsection
@ @)(B).

(i) MISCELLANEOUS PRoVISIONS.—Nothing
in this section or section 1932 shall be con-
strued as preventing a PACE provider from
entering into contracts with other govern-
mental or nongovernmental payers for the
care of PACE program eligible individuals
who are not eligible for benefits under part
A, or enrolled under part B, or eligible for
medical assistance under title XIX.”.

SEC. 5012. EFFECTIVE DATE; TRANSITION.

(a) TIMELY ISSUANCE OF REGULATIONS; EF-
FECTIVE DATE.—The Secretary of Health and
Human Services shall promulgate regula-
tions to carry out this subtitle in a timely
manner. Such regulations shall be designed
so that entities may establish and operate
PACE programs under sections 1894 and 1932
of the Social Security Act (as added by sec-
tions 5011 and 5751 of this Act) for periods be-
ginning not later than 1 year after the date
of the enactment of this Act.

(b) EXPANSION AND TRANSITION FOR PACE
DEMONSTRATION PROJECT WAIVERS.—

(1) EXPANSION IN CURRENT NUMBER OF DEM-
ONSTRATION PROJECTS.—Section 9412(b) of the
Omnibus Budget Reconciliation Act of 1986,
as amended by section 4118(g) of the Omnibus
Budget Reconciliation Act of 1987, is amend-
ed—

(A) in paragraph (1), by inserting before
the period at the end the following: *‘, except
that the Secretary shall grant waivers of
such requirements up to the applicable nu-
merical limitation specified in section
1894(e)(1)(B) of the Social Security Act’’; and

(B) in paragraph (2)—

(i) in subparagraph (A), by striking “, in-
cluding permitting the organization to as-
sume progressively (over the initial 3-year
period of the waiver) the full financial risk’’;
and

(ii) in subparagraph (C), by adding at the
end the following: “In granting further ex-
tensions, an organization shall not be re-
quired to provide for reporting of informa-
tion which is only required because of the
demonstration nature of the project.”.

(2) ELIMINATION OF REPLICATION REQUIRE-
MENT.—Subparagraph (B) of paragraph (2) of
such section shall not apply to waivers
granted under such section after the date of
the enactment of this Act.

(3) TIMELY CONSIDERATION OF APPLICA-
TIONS.—In considering an application for
waivers under such section before the effec-
tive date of repeals made under subsection
(d), subject to the numerical limitation
under the amendment made by paragraph (1),
the application shall be deemed approved un-
less the Secretary of Health and Human
Services, within 90 days after the date of its
submission to the Secretary, either denies
such request in writing or informs the appli-
cant in writing with respect to any addi-
tional information which is needed in order
to make a final determination with respect
to the application. After the date the Sec-
retary receives such additional information,
the application shall be deemed approved un-
less the Secretary, within 90 days of such
date, denies such request.

(c) PRIORITY AND SPECIAL CONSIDERATION IN
APPLICATION.—During the 3-year period be-
ginning on the date of enactment of this Act:

(1) PROVIDER STATUS.—The Secretary of
Health and Human Services shall give prior-
ity, in processing applications of entities to
qualify as PACE programs under section 1894
or 1932 of the Social Security Act—

(A) first, to entities that are operating a
PACE demonstration waiver program (as de-
fined in section 1894(a)(7) of such Act); and
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(B) then entities that have applied to oper-
ate such a program as of May 1, 1997.

(2) NEw WAIVERS.—The Secretary shall give
priority, in the awarding of additional waiv-
ers under section 9412(b) of the Omnibus
Budget Reconciliation Act of 1986—

(A) to any entities that have applied for
such waivers under such section as of May 1,
1997; and

(B) to any entity that, as of May 1, 1997,
has formally contracted with a State to pro-
vide services for which payment is made on
a capitated basis with an understanding that
the entity was seeking to become a PACE
provider.

(3) SPECIAL CONSIDERATION.—The Secretary
shall give special consideration, in the proc-
essing of applications described in paragraph
(1) and the awarding of waivers described in
paragraph (2), to an entity which as of May
1, 1997 through formal activities (such as en-
tering into contracts for feasibility studies)
has indicated a specific intent to become a
PACE provider.

(d) REPEAL OF CURRENT PACE DEMONSTRA-
TION PROJECT WAIVER AUTHORITY.—

(1) IN GENERAL.—Subject to paragraph (2),
the following provisions of law are repealed:

(A) Section 603(c) of the Social Security
Amendments of 1983 (Public Law 98-21).

(B) Section 9220 of the Consolidated Omni-
bus Budget Reconciliation Act of 1985 (Public
Law 99-272).

(C) Section 9412(b) of the Omnibus Budget
Reconciliation Act of 1986 (Public Law 99-
509).

(2) DELAY IN APPLICATION.—

(A) IN GENERAL.—Subject to subparagraph
(B), the repeals made by paragraph (1) shall
not apply to waivers granted before the ini-
tial effective date of regulations described in
subsection (a).

(B) APPLICATION TO APPROVED WAIVERS.—
Such repeals shall apply to waivers granted
before such date only after allowing such or-
ganizations a transition period (of up to 24
months) in order to permit sufficient time
for an orderly transition from demonstration
project authority to general authority pro-
vided under the amendments made by this
subtitle.

SEC. 5013. STUDY AND REPORTS.

(a) STuDY.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (in close consultation
with State administering agencies, as de-
fined in section 1894(a)(8) of the Social Secu-
rity Act) shall conduct a study of the quality
and cost of providing PACE program services
under the medicare and medicaid programs
under the amendments made by this sub-
title.

(2) STUDY OF PRIVATE, FOR-PROFIT PROVID-
ERS.—Such study shall specifically compare
the costs, quality, and access to services by
entities that are private, for-profit entities
operating under demonstration projects
waivers granted under section 1894(h) of the
Social Security Act with the costs, quality,
and access to services of other PACE provid-
ers.

(b) REPORT.—

(1) IN GENERAL.—Not later than 4 years
after the date of enactment of this Act, the
Secretary shall provide for a report to Con-
gress on the impact of such amendments on
quality and cost of services. The Secretary
shall include in such report such rec-
ommendations for changes in the operation
of such amendments as the Secretary deems
appropriate.

(2) TREATMENT OF PRIVATE, FOR-PROFIT PRO-
VIDERS.—The report shall include specific
findings on whether any of the following
findings is true:

(A) The number of covered lives enrolled
with entities operating under demonstration
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project waivers under section 1894(h) of the
Social Security Act is fewer than 800 (or
such lesser number as the Secretary may
find statistically sufficient to make deter-
minations respecting findings described in
the succeeding subparagraphs).

(B) The population enrolled with such enti-
ties is less frail than the population enrolled
with other PACE providers.

(C) Access to or quality of care for individ-
uals enrolled with such entities is lower than
such access or quality for individuals en-
rolled with other PACE providers.

(D) The application of such section has re-
sulted in an increase in expenditures under
the medicare or medicaid programs above
the expenditures that would have been made
if such section did not apply.

(c) INFORMATION INCLUDED IN ANNUAL REC-
OMMENDATIONS.—The Physician Payment Re-
view Commission shall include in its annual
recommendations under section 1845(b) of the
Social Security Act (42 U.S.C. 1395w-1), and
the Prospective Payment Review Commis-
sion shall include in its annual recommenda-
tions reported under section 1886(e)(3)(A) of
such Act (42 U.S.C. 1395ww(e)(3)(A)), rec-
ommendations on the methodology and level
of payments made to PACE providers under
section 1894(d) of such Act and on the treat-
ment of private, for-profit entities as PACE
providers. References in the preceding sen-
tence to the Physician Payment Review
Commission and the Prospective Payment
Review Commission shall be deemed to be
references to the Medicare Payment Advi-
sory Commission (MedPAC) established
under section 5022(a) after the termination of
the Physician Payment Review Commission
and the Prospective Payment Review Com-
mission provided for in section 5022(c)(2).

Subchapter B—Social Health Maintenance
Organizations

SEC. 5015. SOCIAL HEALTH MAINTENANCE ORGA-
NIZATIONS (SHMOS).

(a) EXTENSION OF DEMONSTRATION PROJECT
AUTHORITIES.—Section 4018(b) of the Omni-
bus Budget Reconciliation Act of 1987 is
amended—

(1) in paragraph (1), by striking *“1997"" and
inserting ‘2000, and

(2) in paragraph (4), by striking *“1998’ and
inserting ‘‘2001"".

(b) EXPANSION OF CAP.—Section 13567(c) of
the Omnibus Budget Reconciliation Act of
1993 is amended by striking ‘“12,000"” and in-
serting ‘‘36,000”".

(c) REPORT ON INTEGRATION AND TRANSI-
TION.—

(1) IN GENERAL.—The Secretary of Health
and Human Services shall submit to Con-
gress, by not later than January 1, 1999, a
plan for the integration of health plans of-
fered by social health maintenance organiza-
tions (including SHMO | and SHMO 11 sites
developed under section 2355 of the Deficit
Reduction Act of 1984 and under the amend-
ment made by section 4207(b)(3)(B)(i) of
OBRA-1990, respectively) and similar plans
as an option under the Medicare Choice pro-
gram under part C of title XVIII of the So-
cial Security Act.

(2) PROVISION FOR TRANSITION.—Such plan
shall include a transition for social health
maintenance organizations operating under
demonstration project authority under such
section.

(3) PAYMENT pPoLIcY.—The report shall also
include recommendations on appropriate
payment levels for plans offered by such or-
ganizations, including an analysis of the ap-
plication of risk adjustment factors appro-
priate to the population served by such orga-
nizations.
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Subchapter C—Other Programs
SEC. 5018. EXTENSION OF CERTAIN MEDICARE
COMMUNITY NURSING ORGANIZA-
TION DEMONSTRATION PROJECTS.

Notwithstanding any other provision of
law, demonstration projects conducted under
section 4079 of the Omnibus Budget Rec-
onciliation Act of 1987 may be conducted for
an additional period of 2 years, and the dead-
line for any report required relating to the
results of such projects shall be not later
than 6 months before the end of such addi-
tional period.

CHAPTER 3—COMMISSIONS
SEC. 5021. NATIONAL BIPARTISAN COMMISSION
ON THE FUTURE OF MEDICARE.

(a) ESTABLISHMENT.—There is established a
commission to be known as the National Bi-
partisan Commission on the Future of Medi-
care (in this section referred to as the “Com-
mission’’).

(b) FINDINGS.—Congress finds that—

(1) the medicare program under title XVIII
of the Social Security Act (42 U.S.C. 1395 et
seq.) provides essential health care coverage
to this Nation’s senior citizens and to indi-
viduals with disabilities;

(2) the Federal Hospital Insurance Trust
Fund established under that Act has been
spending more than it receives since 1995,
and will be bankrupt in the year 2001;

(3) the Federal Hospital Insurance Trust
Fund faces even greater solvency problems
in the long run with the aging of the baby
boom generation and the continuing decline
in the number of workers paying into the
medicare program for each medicare bene-
ficiary;

(4) the trustees of the trust funds of the
medicare program have reported that growth
in spending within the Federal Supple-
mentary Medical Insurance Trust Fund es-
tablished under that Act is unsustainable;
and

(5) expeditious action is needed in order to
restore the financial integrity of the medi-
care program and to maintain this Nation’s
commitment to senior citizens and to indi-
viduals with disabilities.

(c) DUTIES OF THE COMMISSION.—The Com-
mission shall—

(1) review and analyze the long-term finan-
cial condition of the medicare program
under title XVIII of the Social Security Act
(42 U.S.C. 1395 et seq.);

(2) identify problems that threaten the fi-
nancial integrity of the Federal Hospital In-
surance Trust Fund and the Federal Supple-
mentary Medical Insurance Trust Fund es-
tablished under that title (42 U.S.C. 1395i,
1395t);

(3) analyze potential solutions to the prob-
lems identified under paragraph (2) that will
ensure both the financial integrity of the
medicare program and the provision of ap-
propriate benefits under such program, in-
cluding the extent to which current medi-
care update indexes do not accurately reflect
inflation;

(4) make recommendations to restore the
solvency of the Federal Hospital Insurance
Trust Fund and the financial integrity of the
Federal Supplementary Medical Insurance
Trust Fund through the year 2030, when the
last of the baby boomers reaches age 65;

(5) make recommendations for establishing
the appropriate financial structure of the
medicare program as a whole;

(6) make recommendations for establishing
the appropriate balance of benefits covered
and beneficiary contributions to the medi-
care program;

(7) make recommendations for the time pe-
riods during which the recommendations de-
scribed in paragraphs (4), (5), and (6) should
be implemented;

(8) make recommendations regarding the
financing of graduate medical education
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(GME), including consideration of alter-
native broad-based sources of funding for
such education and funding for institutions
not currently eligible for such GME support
under the medicare program that conduct
approved graduate medical residency pro-
grams, such as children’s hospitals;

(9) make recommendations on the feasibil-
ity of allowing individuals between the age
of 62 and the medicare eligibility age to buy
into the medicare program;

(10) make recommendations on the impact
of chronic disease and disability trends on
future costs and quality of services under the
current benefit, financing, and delivery sys-
tem structure of the medicare program; and

(11) review and analyze such other matters
as the Commission deems appropriate.

(d) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 15 members, of
whom—

(A) three shall be appointed by the Presi-
dent;

(B) six shall be appointed by the Majority
Leader of the Senate, in consultation with
the Minority Leader of the Senate, of whom
not more than 4 shall be of the same politi-
cal party; and

(C) six shall be appointed by the Speaker of
the House of Representatives, in consulta-
tion with the Minority Leader of the House
of Representatives, of whom not more than 4
shall be of the same political party.

(2) COMPTROLLER GENERAL.—The Comptrol-
ler General of the United States shall advise
the Commission on the methodology to be
used in identifying problems and analyzing
potential solutions in accordance with the
duties of the Commission described in sub-
section (c).

(3) TERMS OF APPOINTMENT.—The members
shall serve on the Commission for the life of
the Commission.

(4) MEETINGS.—The Commission shall lo-
cate its headquarters in the District of Co-
lumbia, and shall meet at the call of the
Chairperson.

(5) QUORUM.—Ten members of the Commis-
sion shall constitute a quorum, but a lesser
number may hold hearings.

(6) CHAIRPERSON.—The Speaker of the
House of Representatives, in consultation
with the Majority Leader of the Senate,
shall designate 1 of the members appointed
under paragraph (1) as Chairperson of the
Commission.

(7) VACANCIES.—A vacancy on the Commis-
sion shall be filled in the same manner in
which the original appointment was made
not later than 30 days after the Commission
is given notice of the vacancy.

(8) COMPENSATION.—Members of the Com-
mission shall receive no additional pay, al-
lowances, or benefits by reason of their serv-
ice on the Commission.

(9) EXPENSES.—Each member of the Com-
mission shall receive travel expenses and per
diem in lieu of subsistence in accordance
with sections 5702 and 5703 of title 5, United
States Code.

(e) STAFF AND SUPPORT SERVICES.—

(1) EXECUTIVE DIRECTOR.—

(A) APPOINTMENT.—The Chairperson shall
appoint an executive direc