January 21, 1997

the subsidy program will be so success-
ful it will be used as a model for reform
of the Medicaid program. Savings
through other health care reforms de-
tailed later in this statement will pro-
vide the funds needed to implement the
essential effort to take care of the
health of our Nation’s children.

I have also added a new title VIII to
establish a national fund for health re-
search within the Department of Treas-
ury. This fund will supplement the
moneys appropriated for the National
Institutes of Health. It is to be on
budget, but the financing mechanism is
not specified. This proposal was first
developed by my distinguished col-
leagues, Senators Mark Hatfield and
Tom HARKIN. Senator Hatfield, who re-
tired after the 104th Congress, worked
closely with me on medical research
funding issues. The concept of a na-
tional fund for health research was in-
corporated into the National Institutes
of Health Revitalization Act of 1996,
which was passed by the Senate, but
not by the House.

Responding to decreases in discre-
tionary funding, in the 104th Congress,
Senators Hatfield and HARKIN intro-
duced S. 1251, the National Fund for
Health Research Act. They wisely an-
ticipated that we cannot continue to
look solely to the appropriations proc-
ess for the necessary resources to sus-
tain sufficient growth in biomedical re-
search. The great advancements made
by the United States in biomedical re-
search are part of what makes this
country among the best in the world
when it comes to medical care. Their
idea is a sound one and ought to be
adopted. | look forward to working to-
gether with Senator HARKIN to enact a
biomedical research fund this Congress.

Taken together, | believe the reforms
proposed in this bill will both improve
the quality of health care delivery and
will bring down the escalating costs of
health care in this country. These pro-
posals represent a blueprint which can
be modified, improved and expanded. In
total, | believe this bill can signifi-
cantly reduce the number of uninsured
Americans, improve the affordability
of care, ensure the portability and se-
curity of coverage between jobs, and
yield cost savings of billions of dollars
to the Federal Government, which can
be used to cover the remaining unin-
sured and underinsured Americans.

INCREASING COVERAGE

According to the U.S. Bureau of the
Census, in 1995, 224 million Americans
derived their health insurance cov-
erage as follows: approximately 64 per-
cent from employer plans; 14.3 percent
from Medicare and Medicaid; 4 percent
from other public sources; and about 7
percent from other private insurance.
However, 40.3 million people were not
covered by any type of health insur-
ance.

Statistics from the Employment Ben-
efit Research Institute November 1996
show that small businesses generally
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provide less health insurance coverage
than larger businesses or the public
sector. About 73 percent of employees
in the public sector are provided with
health insurance; while 55.5 percent of
employees Iin the private sector are
covered. Both levels are far higher than
businesses with fewer than 10 employ-
ees (25.8%); with 10 to 24 employees
(38.8%); or with 25 to 99 employees
(54.4%).

As | mentioned previously, title | of
the bill gives federal subsidies to pro-
vide health care coverage for our Na-
tion’s children. Early estimates are
that the total cost of these vouchers
will be approximately $24 billion over 5
years. This $24 billion is a worthwhile
investment because it will mean
healthier children and substantially re-
duced anxiety for millions of parents
who cannot afford to pay for needed
medical care for their children.

Title Il contains provisions to make
it easier for small businesses to buy
health insurance for their workers by
establishing voluntary  purchasing
groups. It also obligates employers to
offer, but not pay for, at least two
health insurance plans that protect in-
dividual freedom of choice and that
meet a standard minimum benefits
package. It extends COBRA benefits
and coverage options to provide port-
ability and security of affordable cov-
erage between jobs. While it is not pos-
sible to predict with certainty how
many additional Americans will be
covered as a result of the reforms in
title 11, a reasonable expectation would
be that these reforms will cover ap-
proximately 10 million Americans.
This estimate encompasses the provi-
sions included in title Il which | will
discuss in further detail.

Specifically, title 11 extends the
COBRA benefit option from 18 months
to 24 months. COBRA refers to a meas-
ure which was enacted in 1985 as part of
the Consolidated Omnibus Budget Rec-
onciliation Act [COBRA ’85] to allow
employees who leave their job, either
through a layoff or by choice, to con-
tinue receiving their health care bene-
fits by paying the full cost of such cov-
erage. By extending this option, such
unemployed persons will have en-
hanced coverage options.

In addition, options under COBRA
are expanded to include plans with
lower premiums and higher deductibles
of either $1,000 or $3,000. This provision
is incorporated from legislation intro-
duced in the 103d Congress by Senator
PHIL GRAMM and will provide an extra
cushion of coverage options for people
in transition. According to Senator
GRAMM, with these options, the typical
monthly premium paid for a family of
four would drop by as much as 20 per-
cent when switching to a $1,000 deduct-
ible and as much as 52 percent when
switching to a $3,000 deductible.

With respect to the uninsured and
underinsured, my bill would permit in-
dividuals and families to purchase
guaranteed, comprehensive health cov-
erage through purchasing groups.
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Health insurance plans offered through
the purchasing groups would be re-
quired to meet basic, comprehensive
standards with respect to benefits.
Such benefits must include a variation
of benefits permitted among actuari-
ally equivalent plans to be developed
by the National Association of Insur-
ance Commissioners. The standard plan
would consist of the following services
when medically necessary or appro-
priate: First, Medical and surgical de-
vices; second, medical equipment; third
preventive services; and fourth, emer-
gency transportation in frontier areas.
It is estimated that for businesses with
fewer than 50 employees, voluntary
purchasing cooperatives such as those
included in my legislation could cover
up to 10 million people who are cur-
rently uninsured.

My bill would also create individual
health insurance purchasing groups for
individuals wishing to purchase health
insurance on their own. In today’s mar-
ket, such individuals often face a mar-
ket where coverage options are not af-
fordable. Purchasing groups will allow
small businesses and individuals to buy
coverage by pooling together within
purchasing groups, and choose from
among insurance plans that provide
comprehensive benefits, with guaran-
teed enrollment and renewability, and
equal pricing through community rat-
ing adjusted by age and family size.
Community rating will assure that no
one small business or individual will be
singularly priced out of being able to
buy comprehensive health coverage be-
cause of health status. With commu-
nity rating, a small group of individ-
uals and businesses can join together,
spread the risk, and have the same pur-
chasing power that larger companies
have today.

For example, Pennsylvania has the
ninth lowest rate of uninsured in the
Nation, with 90 percent of all Penn-
sylvanians enrolled in some form of
health coverage. Lewin and Associates
found that one of the factors enabling
Pennsylvania to achieve this low rate
of uninsured persons is that Pennsylva-
nia’s Blue Cross-Blue Shield plans pro-
vide guaranteed enrollment and renew-
ability, an open enrollment period,
community rating, and coverage for
persons with preexisting conditions.
My legislation seeks to enact reforms
to provide for more of these types of
practices. The purchasing groups, as
developed and administered on a local
level, will provide small businesses and
all individuals with affordable health
coverage options.

Unique barriers to coverage exist in
both rural and urban medically under-
served areas. Within my State of Penn-
sylvania, such barriers result from a
lack of health care providers in rural
areas, and other problems associated
with the lack of coverage for indigent
populations living in inner cities. This
bill improves access to health care
services for these populations by: First,
Expanding Public Health Service pro-
grams and training more primary care
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providers to serve in such areas; sec-
ond, increasing the utilization of non-
physician providers, including nurse
practitioners, clinical nurse special-
ists, and physician assistants, through
direct reimbursements under the Medi-
care and Medicaid Programs; and third,
increasing support for education and
outreach.

Title 11 of my bill also includes an
important provision to give the self-
employed 100-percent deductibility of
their health insurance premiums. The
Kassebaum-Kennedy bill extended the
deductibility of health insurance for
the self-employed to 80 percent by 2006.
My bill would extend this to 100 per-
cent in 2007. Under current law, all
other employers can deduct 100 percent
of the cost of health care insurance for
their workers. It is unfair not to give
the self-employed the same tax benefit
as other employers receive. The self-
employed are every bit in need of this
benefit and we should be doing every-
thing we can to support this important
group which is the backbone of the
American economy.

While | reiterate the difficulty of
making definitive conclusions regard-
ing the reforms put forth under this
legislation and accomplishing univer-
sal health coverage for all Americans, |
believe this is a promising starting
point. Admittedly, the figures are inex-
act, but by my rough calculations, po-
tentially 17.6 million of the 40.3 million
uninsured will be able to obtain afford-
able health care coverage under my
bill. 1 arrive at this figure by estimat-
ing that at least 7.6 million children
will receive health insurance under the
title | voucher system. In addition, 10
million will be able to purchase insur-
ance by encouraging individuals and
small employers to purchase insurance
through voluntary purchasing coopera-
tives.

I welcome any and all suggestions
that make sense within our current
constraints to increase coverage. | am
committed to enacting reforms this
year and would like to determine a
time certain when Congress must re-
visit this issue. We should act on these
reforms and correct problems related
to coverage where they still exist.

COST SAVINGS

It is anticipated that the increased
costs to employers electing to cover
their employees as provided under title
Il in my bill would be offset by the ad-
ministrative savings generated by de-
velopment of the small employer pur-
chasing groups. Such savings have been
estimated at levels as high as $9 billion
annually. In addition, by addressing
some of the areas within the health
care system that have exacerbated
costs, significant savings can be
achieved and then redirected toward di-
rect health care services.

While examining the issues that have
contributed to our health care crisis, |
was struck by the fact that so much at-
tention has been focused on treating
symptoms and very little attention has
been given to the root causes. Al-

CONGRESSIONAL RECORD —SENATE

though our existing health care system
suffers from very serious structural
problems, commonsense steps can be
taken to head off the remaining prob-
lems before they reach crisis propor-
tions. Title 111 of my bill includes three
initiatives which will enhance primary
and preventive care services aimed at
preventing disease and ill-health.

Each year about 7 percent, or 273,000,
of the approximately 3.9 million babies
born in the United States are born with
a low birth weight, multiplying their
risk of death and disability. Approxi-
mately 29,338 of those born die before
their first birthday, but about 1,000 of
those deaths are preventable. Although
the infant mortality rate in the United
States fell to an all-time low in 1989, an
increasing percentage of babies still
are born of low birth weight. The Exec-
utive Director of the National Commis-
sion To Prevent Infant Mortality put it
this way: ‘““More babies are being born
at risk and all we are doing is saving
them with expensive technology.”’

It is a human tragedy for a child to
be born weighing 16 ounces with at-
tendant problems which last a lifetime.
I first saw 1l-pound babies in 1984 when
I was astounded to learn that Pitts-
burgh, PA, had the highest infant mor-
tality rate of African-American babies
of any city in the United States. | won-
dered how that could be true of Pitts-
burgh, which has such enormous medi-
cal resources. It was an amazing thing
for me to see a l-pound baby, about as
big as my hand.

Beyond the human tragedy of a low
birth weight, there are serious finan-
cial consequences which result. Al-
though low birth weight infants rep-
resent only about 7 percent of all
births, the National Center for Health
Statistics reports that in 1994, the ex-
penditures for their care totaled about
57 percent of costs incurred for all
newborns. In addition, the Department
of Health and Human Services states
that care for each premature baby
costs from $10,000 to $25,000 with a total
national cost estimate of $2 billion a
year. Low birth weight children, those
who weigh less than 5.5 pounds, ac-
count for 16 percent of all costs for ini-
tial hospitalization, rehospitalization,
and special services up to age 35.

The short- and long-term costs of
saving and caring for infants of low
birth weight is staggering. A study is-
sued by the Office of Technology As-
sessment in 1988 concluded that $8 bil-
lion was expended in 1987 for the care
of 262,000 low birth weight infants in
excess of that which would have been
spent on an equivalent number of ba-
bies born of normal birth weight,
averted by earlier or more frequent
prenatal care. If adequate prenatal care
had been provided, especially to women
at-risk for delivering low birth weight
babies, the U.S. health care system
could have saved between $14,000 and
$30,000 per child in the first year in ad-
dition to the projected savings over the
lifetime of each child. The Department
of Health and Human Services has also
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estimated that between $1.1 billion and
$2.5 billion per year could be saved if
the number of low birth weight chil-
dren were reduced by 82,000 births.

We know that in most instances, pre-
natal care is effective in preventing
low birth weight babies. Numerous
studies have demonstrated that low
birth weight that does not have a ge-
netic link is most often associated with
inadequate prenatal care or the lack of
prenatal care. To improve pregnancy
outcomes for women at risk of deliver-
ing babies of low birth weight, title I11
of my bill authorizes the Secretary of
Health and Human Services to award
grants to States for Healthy Start
projects to reduce infant mortality and
the incidence of low birth weight
births, as well as to improve the health
and well-being of mothers and their
families, pregnant women and infants.
The funds would be awarded to commu-
nity-based consortia, made up of State
and local governments, the private sec-
tor, religious groups, community
health centers, and hospitals and medi-
cal schools, whose goal would be to de-
velop and coordinate effective health
care and social support services for
women and their babies.

| initiated action that led to the cre-
ation of the Healthy Start Program in
1991, working with the Bush adminis-
tration and Senator HARKIN. As chair-
man of the Appropriations Subcommit-
tee with jurisdiction over the Depart-
ment of Health and Human Services, |
have worked with my colleagues to en-
sure the continued growth of this im-
portant program. In 1991, we allocated
$25 million for the development of 15
demonstration projects. This number
grew to 22 in 1994, and the Health Re-
sources and Services Administration
expects the number of projects to in-
crease again in 1997. For fiscal year
1997, we secured $96 million for the pro-
gram, which is currently undergoing a

formal evaluation by Mathematica
Policy Research, Inc. However, pre-
liminary results from the projects

themselves suggest these programs
have been enormously successful. In
Pennsylvania, our Pittsburgh Healthy
Start project estimates that infant
mortality has decreased 20 percent in
the overall project area as a result of
this program. For those women in
Pittsburgh who have taken advantage
of the case management offered by the
program, infant mortality has been re-
duced by as much as 61 percent. Simi-
larly, our Philadelphia project reports
that infant mortality has been reduced
by 25 percent.

The second initiative under title 111
involves the provision of comprehen-
sive health education and prevention
initiatives for our Nation’s children.
The Carnegie Foundation for the Ad-
vancement of Teaching recently con-
ducted a survey of teachers. More than
half of the respondents said that poor
nourishment among students is a seri-
ous problem at their schools; 60 percent
cited poor health as a serious problem.
Another study issued in 1992 by the
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Children’s Defense Fund reported that
children deprived of basic health care
and nutrition are ill-prepared to learn.
Both studies indicated that poor health
and social habits are carried into
adulthood and often passed on to the
next generation.

To interrupt this tragic cycle, our
Nation must invest in proven preven-
tive health education programs. My
legislation provides increased support
to local educational agencies to de-
velop and strengthen comprehensive
health education programs, and to
Head Start resource centers to support
health education training programs for
teachers and other day care workers.

Title 11l further expands the author-
ization of a variety of public health
programs, such as breast and cervical
cancer prevention, childhood immuni-
zations, family planning, and commu-
nity health centers. These existing pro-
grams are designed to improve the pub-
lic health and prevent disease through
primary and secondary prevention ini-
tiatives. It is essential that we invest
more resources in these programs now
if we are to make any substantial
progress in reducing the costs of acute
care in this country.

As chairman of the Appropriations
Subcommittee with jurisdiction over
the Department of Health and Human
Services, | have greatly encouraged the
development of prevention programs
which are essential to keeping people
healthy and lowering the cost of health
care in this country. In my view, no as-
pect of health care policy is more im-
portant. Accordingly, my prevention
efforts have been widespread. Specifi-
cally, | joined my colleagues in efforts
to ensure that funding for the Centers
for Disease Control and Prevention
[CDC] increased $1.3 billion or 132 per-
cent since 1989. Fiscal year 1997 funding
for the CDC totals $2.304 billion. We
have also worked to elevate funding for
CDC'’s breast and cervical cancer early
detection program to $140 million in
fiscal year 1997, a 40 percent increase in
2 years. In addition, | have supported
providing funding to CDC to improve
the detection and treatment of re-
emerging infectious diseases.

I have also supported programs at
CDC which help children. CDC’s child-
hood immunization program seeks to
eliminate preventable diseases through
immunization and to ensure that at
least 90 percent of 2 year olds are vac-
cinated. The CDC also continues to
educate parents and care givers on the
importance of immunization for chil-
dren under 2 years. Along with my col-
leagues on the Appropriations Commit-
tee, | have helped to ensure that fund-
ing for this important program in-
creased by $172 million, or 58 percent.
The CDC’s lead poisoning prevention
program annually identifies about
50,000 children with elevated blood lev-
els and places those children under
medical management. The program
prevents children’s blood levels from
reaching dangerous levels and is cur-
rently funded at over $38 million.
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In recent years, we have also
strengthened funding for community
and migrant health centers, which pro-
vide immunizations, health advice, and
health professions training. For fiscal
year 1997, over $800 million was pro-
vided for these centers, an increase of
about $44 million over fiscal year 1996.

As chairman of the Select Committee
on Intelligence and Chairman of the
Appropriations Subcommittee with ju-
risdiction over the Department of
Health and Human Services, | have
worked to transfer CIA imaging tech-
nology to the fight against breast can-
cer. Through the Office of Women’s
Health within the Department of
Health and Human Services, | secured
a $2 million contract in fiscal year 1996
for the University of Pennsylvania and
a consortium to perform the first clini-
cal trials testing the use of intelligence
community technology for breast can-
cer detection. For fiscal year 1997, an
additional $2 million was appropriated
to continue the clinical trials.

Finally, 1 have been a strong sup-
porter of funding for AIDS research,
education, and prevention programs. In
fiscal year 1997, AIDS funding in-
creased 14 percent, $392 million above
the fiscal year 1996 level, for a total of
$3.115 billion. Within this amount, $617
million was allocated for prevention,
testing, and counseling at the CDC.

The proposed expansions in preven-
tive health services included in title 111
of my bill are conservatively projected
to save approximately $2.5 billion per
year or $12.5 billion over 5 years. How-
ever, | believe the savings will be high-
er. Again, it is impossible to be certain
of such savings—only experience will
tell. For example, how do you quantify
today the savings that will surely be
achieved tomorrow from future genera-
tions of children that are truly edu-
cated in a range of health-related sub-
jects including hygiene, nutrition,
physical and emotional health, drug
and alcohol abuse, and accident preven-
tion and safety? | have suggested these
projections, subject to future modifica-
tion, to give a generalized perspective
on the potential impact of this bill.

Title IV of my bill would establish a
Federal standard and create uniform
national forms concerning a patient’s
right to decline medical treatment.
Nothing in my bill mandates the use of
uniform forms, rather, the purpose of
this provision is to make it easier for
individuals to make their own choices
and determination regarding their
treatment during this vulnerable and
highly personal time. Studies have also
indicated that advance directives do
not increase health care costs. Accord-
ing to recent data from the Journal of
the American Medical Association au-
thored by Ezekiel Emmanuel of the
Center for Outcomes and Policy Re-
search of the Dana Farber Cancer Insti-
tute, end-of-life costs account for about
10 percent of total health care spending
and 27 percent of total Medicare ex-
penditures. It has been projected that a
10 percent savings made in the final
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days of life would result in approxi-
mately $10 billion of savings in medical
costs per year, and about $4.7 billion in
savings for Medicare alone.

However, economic considerations
are not and should not be the primary
reasons for using advance directives.
They provide a means for patients to
exercise their autonomy over end-of-
life decisions. A study done at the
Thomas Jefferson University Medical
College in Philadelphia cited research
which found that about 90 percent of
the American population has expressed
interest in discussing advance direc-
tives, but only 8 to 15 percent of adults
have prepared a living will. My bill
would provide information on an indi-
vidual’s rights regarding living wills
and advanced directives, and would
make it easier for people to have their
wishes known and honored. In my view,
no one has the right to decide for any-
one else what constitutes appropriate
medical treatment. Encouraging the
use of advance directives will ensure
that patients are not needlessly and
unlawfully treated against their will.
No health care provider would be per-
mitted to treat an adult contrary to
the adult’s wishes as outlined in an ad-
vance directive. However, in no way
would the use of advance directives
condone assisted suicide or any affirm-
ative act to end human life.

Incentives to improve the supply of
generalist physicians and increase the
utilization of nonphysician providers,
such as nurse practitioners, clinical
nurse specialists and physician assist-
ants, through direct reimbursement
under the Medicare and Medicaid Pro-
grams are contained in title V of my
bill. I believe these provisions will also
yield substantial savings. A study of
the Canadian health system utilizing
nurse practitioners projected savings of
10 to 15 percent of all medical costs.
While our system is dramatically dif-
ferent from that of Canada, it may not
be unreasonable to project annual sav-
ings of 5 percent, or $55 billion, from an
increased number of primary care pro-
viders in our system. Again, experience
will raise or lower this projection. As-
suming these savings, based on an av-
erage expenditure for health care of
$3,821 per person in 1995, it seems rea-
sonable that we could cover over 10
million uninsured persons with these

savings.

Outcomes research, included in title
VI of my bill, is another area where we
can achieve considerable long term

health care savings while also improv-
ing the quality of care. According to
most outcomes management experts, it
is estimated that about 25 to 30 percent
of medical care is inappropriate or un-
necessary. Dr. Marcia Angell, former
editor-in-chief of the New England
Journal of Medicine, also stated that 20
to 30 percent of health care procedures
are either inappropriate, ineffective or
unnecessary. In 1995, health care ex-
penditures totaled $1.1 trillion annu-
ally. A cost of illness model published
in the October 1995 issue of Archives of
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Internal Medicine estimated that $76.6
billion annually is for drug-related
morbidity and mortality in the ambu-
latory setting. It is not unreasonable
to anticipate that with the implemen-
tation of medical practice guidelines
and enhanced appropriateness of care,
10 to 20 percent of costs could be elimi-
nated, resulting in savings between $8
and $15 billion in drug-related morbid-
ity and mortality alone. Ideally, if all
inappropriate care could be removed,
between $110 and $220 billion in savings
could be realized annually for all
health care expenditures. A reasonable
estimate is that with the implementa-
tion of medical practice guidelines, we
may achieve savings of 20 to 30 percent
of the lower range end—$110 billion—
which amounts to $22 to $33 billion in
savings annually.

A well-funded program for outcomes
research is therefore essential, and is
supported by Dr. C. Everett Koop,
former Surgeon General of the United
States. Title V of my bill would estab-
lish such a program by imposing a one-
tenth of one cent surcharge on all
health insurance premiums. Based on
the Health Care Financing Administra-
tion’s 1995 health spending review, pri-
vate health insurance premiums to-
taled $325.4 billion. As provided in my
bill, a surcharge would generate $325.4
million for an outcomes research fund,
in addition to the $144 million appro-
priated in this area for fiscal year 1997.

It is also vital to reduce the adminis-
trative costs incurred by our health
care system. According to the Health
Care Financing Administration, in
1994, about 6.2 percent of our total na-
tional health care expenditures were
for administrative costs—over $58 bil-
lion annually. We can reasonably ex-
pect to reduce administrative costs by
5 percent, or $2.9 billion annually.
While the development of a national
electronic claims system to handle the
billions of dollars in claims is complex
and will take time to implement fully,
I believe it is an essential component
in the operation of a more efficient
health care system, and for achieving
the necessary savings to provide insur-
ance for the remaining uninsured
Americans. Title VI of my bill is in-
tended to improve consumer access to
health care information. True cost con-
tainment and competition cannot
occur if purchasers of health care serv-
ices do not have the information avail-
able to them to compare cost and qual-
ity.

Yl'itle VI also authorizes the Sec-
retary of Health and Human Services
to award grants to States to establish
or improve a health care data informa-
tion system. Currently, 38 States have
a mandate to establish such a system,
and 23 States are in various stages of
implementation. In my own State, the
Pennsylvania Health Care Cost Con-
tainment Council has received national
recognition for the work it has done to
help control health care costs through
the promotion of competition in the
collection, analysis and distribution of
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uniform cost and quality data for all
hospitals and physicians in the Com-
monwealth. Consumers, businesses,
labor, insurance companies, health
maintenance organizations, and hos-
pitals have utilized this important in-
formation. Specifically, hospitals have
used this information to become more
competitive in the marketplace; busi-
nesses and labor have used this data to
lower their health care expenditures;
health plans have used this informa-
tion when contracting with providers;
and consumers have used this informa-
tion to compare costs and outcomes of
health care providers and procedures.

The States have not yet produced
any figures on statewide savings re-
sulting from the implementation of
health information systems, however,
there are many examples of savings ex-
perienced by users of these systems
across the country. For example, the
Pennsylvania Health Care Cost Con-
tainment Council [PHC4] has been uti-
lized by the Hershey Foods Corp.,
which provides health insurance cov-
erage for its employees, their depend-
ents, and retirees, totaling roughly
17,000 persons. Hershey has offered a
flexible benefits package since 1988, but
saw health care expenditures increase
in the late 1980°’s and early 1990’s. The
company used the PHC4 data as part of
its health care plan reengineering ef-
forts and created its own Health Main-
tenance Organization [HMO] called
HealthStyles as another alternative to
the four traditional HMO’s already of-
fered to employees and retirees. The
PHC4 data were used to help Hershey
define its specialized hospital network
within this new HMO. Hershey states
that the company has seen costs de-
cline for some of the services provided
by the other HMO plans offered to its
employees. This is just one example of
how health data information can be
used wisely to inform the public and
consumers and allow the market to
control costs. There are many other ex-
amples of savings being achieved, and |
believe that if these systems were im-
plemented in every State, the savings
could be substantial.

Home nursing care is another signifi-
cant issue which must be addressed.
The cost of this care is exorbitant.
Title VII of my bill therefore would
provide a tax credit for premiums paid
to purchase private long-term care in-
surance. It also proposes home and
community-based care benefits as less
costly alternatives to institutional
care. The Joint Tax Committee esti-
mates that the cost of this long term
care tax credit to the Treasury would
be approximately $14 billion over 5
years. Other tax incentives and reforms
provided in my bill to make long term
care insurance more affordable include:
First, allowing employees to select
long-term care insurance as part of a
cafeteria plan and allowing employers
to deduct this expense; second, exclud-
ing from income tax the life insurance
savings used to pay for long term care;
and third, setting standards for long
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term care insurance that reduce the
bias that currently favors institutional
care over community and home-based
alternatives.

While precision is again impossible,
it is reasonable to project that my pro-
posal could achieve a net annual sav-
ings of between $94 and $105 billion. 1
arrive at this sum by totaling the pro-
jected savings of $101 to $112 billion an-
nually—$9 billion in small employer
market reforms coupled with employer
purchasing groups; $2.5 billion for pre-
ventive health services; $22 to $33 bil-
lion for reducing inappropriate care
through outcomes research; $10 billion
from advanced directives; $55 billion
from increasing primary care provid-
ers; and $2.9 billion by reducing admin-
istrative costs and netting this against
the $2.8 billion for long term care; and
$4.8 billion for increasing childrens’
coverage. | ask unanimous consent
that a list of anticipated savings and
costs associated with the bill be in-
cluded in the RECORD.

Although there are no precise savings
estimates for each of these areas, | pro-
pose this bill as a starting point to ad-
dress the remaining problems with our
health care system. Experience will re-
quire modification of these projections,
and | am prepared to work with my
colleagues to develop implementing
legislation and to press for further ac-
tion in the important area of health
care reform.

CONCLUSION

The provisions which | have outlined
today contain the framework for pro-
viding affordable health care for all
Americans. | am opposed to rationing
health care. I do not want rationing for
myself, for my family, or for America.
The question is whether we have the
essential resources—doctors and other
health care providers, hospitals, and
pharmaceutical products—to provide
medical care for all Americans. | am
confident that we do. The issue is how
to pay for and deliver such health care.

In my judgment, we should not scrap,
but rather we should build on our cur-
rent health delivery system. We do not
need the overwhelming bureaucracy
that President Clinton and other
Democratic leaders proposed in 1993 to
accomplish this. | believe we can pro-
vide care for the 40.3 million Americans
who are now not covered and reduce
health care costs for those who are cov-
ered within the currently growing $1.1
trillion in health care spending.

With the savings projected in this
bill, 1 believe it is possible to provide
access to comprehensive affordable
health care for 17.6 million Americans.
This bill is a significant next step in
obtaining that objective. It is obvious
that reforming our health care system
will not be achieved immediately or
easily, but the time has come for con-
certed action in this arena.

I understand that there are several
controversial issues presented in this
bill and I am open to suggestions on
possible modifications. | urge the con-
gressional leadership, including the ap-
propriate committee chairmen, to
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move this legislation and other health
care bills forward promptly.

I ask unanimous consent that a sum-
mary and other material be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

HEALTH CARE ASSURANCE ACT OF 1997
SUMMARY OF THE BILL

Title I: Health Care Coverage for Children:
Title | ensures health care coverage for all
eligible children in the United States under
the age of 18. States complying with rules
approved by the Secretary shall receive fed-
eral funds to provide vouchers to families
with eligible children. This will enable the
states to enroll children in health plans that
provide coverage for preventive, primary
care, and acute care services. Payments to
states will be calculated based upon the av-
erage annual cost of enrollment in a health
care plan providing those types of services to
children in the state. Children in families
with a combined income of 185% of poverty
level ($28,860 for a family of four) and not eli-
gible for Medicaid will receive a full subsidy
for enrollment in health plans, and children
who are in families with incomes up to 235%
of poverty level ($36,660 for a family of four)
will receive a partial subsidy reduced on a
sliding scale based on poverty level. States
will have the flexibility to design and imple-
ment their programs as they see fit.

Title 11: Health Care Insurance Coverage:
Tax Equity for the Self-Employed: Provides
self-employed individuals and their families
100 percent tax deductibility for the cost of
health insurance coverage beginning in 2007.
Under current law, beginning in 1997, self-
employed persons may deduct 40 percent of
cost; 45 percent in 1998 through 2002; 50 per-
cent in 2003; 60 percent in 2004; 70 percent in
2005; and 80 percent in 2006 and thereafter.
However, all other employers may deduct 100
percent of such costs. Title Il corrects this
inequity for the self-employed, 3.9 million of
which are currently uninsured.

Small Employer and Individual Purchasing
Groups: Establishes voluntary small em-
ployer and individual purchasing groups de-
signed to provide affordable, comprehensive
health coverage options for such employers,
their employees, and other uninsured and
underinsured individuals and families.
Health plans offering coverage through such
groups will: (1) provide a standard health
benefits package; (2) adjust community rated
premiums by age and family size in order to
spread risk and provide price equity to all;
and (3) meet certain other guidelines involv-
ing marketing practices.

Standard Benefits Package: The standard
package of benefits would include a vari-
ation of benefits permitted among actuari-
ally equivalent plans developed through the
National Association of Insurance Commis-
sioners (NAIC). The standard plan will con-
sist of the following services when medically
necessary or appropriate: (1) medical and
surgical services; (2) medical equipment; (3)
preventive services; and (4) emergency trans-
portation in frontier areas.

COBRA Portability Reform: For those per-
sons who are uninsured between jobs and for
insured persons who fear losing coverage
should they lose their jobs, Title Il reforms
the existing COBRA law by: (1) extending to
24 months the minimum time period in
which COBRA covers individuals through
their former employers’ plans; and (2) ex-
panding coverage options to include plans
with a lower premium and a $1,000 deduct-
ible—saving a typical family of four 20 per-
cent in monthly premiums—and plans with a
lower premium and a $3,000 deductible—sav-
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ing a family of four 52 percent in monthly
premiums.

Title 11l: Primary and Preventive Care
Services: Authorizes the Secretary of Health
and Human Services to provide grants to
States for projects (healthy start initiatives)
to reduce infant mortality and low weight
births and to improve the health and well-
being of mothers and their families, preg-
nant women and infants. Title Il also would
provide assistance through a grant program
to local education agencies and pre-school
programs to provide comprehensive health
education. In addition, Title Ill increases au-
thorization of several existing preventive
health programs such as, breast and cervical
cancer prevention, childhood immunizations,
and community health centers. In addition,
Title 1l reauthorizes the Adolescent Family
Life program (Title XX) for the first time
since 1984. It has been funded annually in
Labor, Health and Human Services and Edu-
cation appropriations, but without author-
ization or reform. This program provides
demonstration grants and contracts for ini-
tiatives focusing directly on issue of absti-
nence education.

Title 1V: Patient’s Right to Decline Medi-
cal Treatment: Improves the effectiveness
and portability of advance directives by
strengthening the federal law regarding pa-
tient self-determination and establishing
uniform federal forms with regard to self-de-
termination.

Title V: Primary and Preventive Care Pro-
viders: Utilizes non-physician providers such
as nurse practitioners, physician assistants,
and clinical nurse specialists by providing
direct reimbursement without regard to the
setting where services are provided through
the Medicare and Medicaid programs. Title V
also seeks to encourage students early on in
their medical training to pursue a career in
primary care and it provides assistance to
medical training programs to recruit such
students.

Title VI: Cost Containment: Cost contain-
ment provisions include: Outcomes Re-
search: Expands funding for outcomes re-
search necessary for the development of
medical practice guidelines and increasing
consumers’ access to information in order to
reduce the delivery of unnecessary and over-
priced care.

New Drug Clinical Trials Program: Author-
izes a program at the National Institutes of
Health to expand support for clinical trials
on promising new drugs and disease treat-
ments with priority given to the most costly
diseases impacting the greatest number of
people.

National Health Insurance Data and
Claims System: Authorizes the development
of a National Health Insurance Data System
to curtail the escalating costs associated
with paperwork and bureaucracy. The Sec-
retary of Health and Human Services is di-
rected to create a system to centralize
health insurance and health outcomes infor-
mation incorporating effective privacy pro-
tections. Standardizing such information
will reduce the time and expense involved in
processing paperwork, increase efficiency,
and reduce costs.

Health Care Cost Containment and Quality
Information Project: Authorizes the Sec-
retary of Health and Human Services to
award grants to States to establish a health
care cost and quality information system or
to improve an existing system. Currently 39
States have State mandates to establish an
information system, and of those 39, approxi-
mately 20 States have information systems
in operation. Information such as hospital
charge data and patient procedure outcomes
data, which the State agency or council col-
lects is used by businesses, labor, health
maintenance organizations, hospitals, re-
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searchers, consumers, States, etc. Such data
has enabled hospitals to become more com-
petitive, businesses to save health care dol-
lars, and consumers to make informed
choices regarding their care.

Title VII: Tax Incentives for Purchase of
Qualified Long-Term Care Insurance: In-
creases access to long-term care by: (1) es-
tablishing a tax credit for amounts paid to-
ward long-term care services of family mem-
bers; (2) excluding life insurance savings used
to pay for long-term care from income tax;
(3) allowing employees to select long-term
care insurance as part of a cafeteria plan and
allowing employers to deduct this expense;
(4) setting standards that require long-term
care to eliminate the current bias that fa-
vors institutional care over community and
home-based alternatives.

Title VIII: National Fund for Health Re-
search: Authorizes the establishment of a
National Fund for Health Research to sup-
plement biomedical research through the
National Institutes of Health. Funds will be
distributed to each of the member institutes
and centers in the same proportion as the
amount of appropriations they receive for
the fiscal year.

NET ANNUAL HEALTH CARE SYSTEM SAVINGS FROM THE
HEALTH CARE ASSURANCE ACT OF 1997

[In billions of dollars]

o Annual Annual
Bill title savings cost

|I—Increase health insurance coverage for children — ............... 4.8)
Il—Small businesses group purchasing 9.0
lll—Preventive care services 25
IV—Advanced directives ... 10
V—Increase use of non-physician providers . 55
VI—OQutcomes research ................... 33
—national electronic claims system 29
VIl—Long term care (2.8)

Net Annual Total SaVINgS ........ccccevivvevrrerernes 104.

[From the Pittsburgh Post Gazette, Oct. 12,
1996]

RAY ATTACKS NEW SPECTER BRAIN TUMOR
(By Steve Twedt)

U.S. Sen. Arlen Specter greeted well-wish-
ers in spirited fashion yesterday, hours after
undergoing a specialized radiation treatment
at the University of Pittsburgh Medical Cen-
ter to stop the regrowth of a benign brain
tumor.

And, after answering reporters’ questions
at a hastily scheduled press conference,
Specter, his wife, Joan, and son, Shanin, left
the hospital, declining his doctor’s sugges-
tion that he stay overnight.

“l1 feel fine,” he assured everyone. ‘“‘I've
had a tougher time when I've gone to the
dentist.””’

Specter, 66, revealed yesterday that, dur-
ing a routine magnetic resonance imaging
scan in June, doctors discovered that a
tumor surgically removed three years earlier
had reappeared at the left front part of his
brain. He said he never felt any symptoms.

The tumor was one-tenth the size of the
one found in 1993 and, because it grew slowly,
Specter waited until the end of the congres-
sional session to seek treatment.

He said he came to UPMC because of the
experience and reputation of Dr. L. Dade
Lunsford’s gamma knife program, the first of
its kind in North America when it began in
1987. The program has treated more than
2,000 patients during the past nine years.

The gamma knife is used to treat tumors
and malformed blood vessels in sensitive
areas of the brain. Without making a sur-
gical cut, the machine precisely shoots 201
beams of cobalt-60 photon radiation at the
tumor while the patient lies on a bed with a
special helmet covering his head. Only a
local anesthetic is used.



S384

Specter’s procedure took less than four
hours. When the Philadelphia Republican
met with reporters a few hours later, the
only evidence of his treatment was a faint
red mark on each side of his forehead from
the pins used to hold his head still.

Lunsford, who is chief of neurosurgery at
UPMC, said he saw no evidence that the
tumor in Specter’s brain, called a menin-
gioma, was malignant, nor any indication of
other tumors.

On the basis of his experience with other
patients, Lunsford said, there’s a 98 percent
chance the gamma knife will accomplish its
goal—halting the tumor’s growth. Nearly
half the time, the tumors will even shrink,
he said.

Patients undergoing $12,000 gamma knife
treatment usually do not experience nausea
or headaches, and typically leave the hos-
pital within 24 hours.

[From the East Penn Press, Nov. 4-10, 1996]
SOMETIMES PATIENTS SHOULD BE IMPATIENT

I can personally report on the miracles of
modern medicine.

Three years ago, an MRI detected a benign
tumor (meningioma) at the outer edge of my
brain. It was removed by conventional sur-
gery with five days of hospitalization and
five more weeks of recuperation.

When a small regrowth was detected by a
follow-up MRI this June, it was treated with
high powered radiation from the ‘“Gamma
Knife.” | entered the hospital in the morning
and left the same afternoon, ready to resume
my regular schedule. Like the MRI, the
Gamma Knife is a recent invention, coming
into widespread use in the past decade.

My own experience as a patient has given
me deeper insights into the American health
care system beyond the U.S. Senate hearings
where | preside as chairman of the Appro-
priations Subcommittee with jurisdiction
over health and human services. | have
learned: (1) our health care system, the best
in the world, is worth every cent we pay for
it; (2) patients sometimes have to press their
own cases beyond the doctors’ standard ad-
vice; (3) greater flexibility must be provided
on testing and treatment; and (4) our system
has the resources to treat the 40 million
Americans not now covered, but we must
find the way to pay for it.

Health care in America costs $1 trillion out
of our $7 trillion economy. The Senate and
House Subcommittees on Health have taken
the lead to raise funding for medical re-
search for the National Institutes of Health.

Notwithstanding budget cuts generally, we
added $820 million this year to bring the
total research budget to $12.7 billion.

For that investment, we have seen dra-
matic breakthroughs in gene therapy and ad-
vances in treatment for heart disease, can-
cer, AIDS, diabetes, Alzheimers, etc. Scan-
ning devices such as satellite imaging used
by the CIA are now applied to detect breast
cancer. Complex computerization assists
MRIs to define the scope of treatment.

It isn’t enough to have such machines. We
have to use them more extensively.

In the spring of 1993, 1 complained to many
doctors about a tightness in my collar and
light pains running up the sides of my head.
All tests proved negative. The symptoms
persisted.

I asked for an MRI scan. The doctor said it
wasn’t indicated. | insisted. | got it. The MRI
showed a benign tumor the size of a golf ball
between my brain and skull.

While MRIs are expensive, those costs can
be reduced by around-the-clock use of the
machine. The marginal cost of operating it
from midnight to 8 a.m. are small.

The inconvenience to the patient is worth
it. The extra cost to insurance companies
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would be more than made up by preventing
more serious illness and higher costs later.

While my June 1993 operation was per-
formed by one of the finest surgeons at one
of the best hospitals, I was among the ap-
proximately 15 percent where tiny calls at
the margin apparently caused a small re-
growth. The general recommendation was
surgery.

A minority of doctors suggested consider-
ation of a relatively new procedure known as
the Gamma Knife. Since there was no ur-
gency. | took some time to study the alter-
natives.

Most doctors, even some with extensive ex-
perience with the Gamma Knife, insisted on
conventional surgery. Why? (1) Because that
was the traditional approach; (2) because
there was more long-term follow-up data on
surgery even though successful Gamma
Knife procedures were on record for more
than 20 years; and (8) because the tumor was
in a good location for surgery.

Somehow the Gamma Knife, it was argued,
should be reserved for locations the sur-
geon’s knife could not reach. But my tumor
was also in a good spot for radiation.

My inquiries among doctors in the United
States and Sweden (where the Gamma Knife
was invented) disclosed almost universal
agreement that the Gamma Knife, if unsuc-
cessful, would not make the tumor more dif-
ficult to treat. Later surgery could always be
utilized. The non-invasive Gamma Knife
eliminated the risk of anesthesia and infec-
tion from surgery.

With a high success rate from the world-
wide experience of 40,000 Gamma Knife pro-
cedures and 5,000 meningioma like my own,
it was hard to understand why it was not
used more. | found Dr. Dade Lunsford at the
University of Pittsburgh Presbyterian Hos-
pital had to most experience in the United
States with the Gamma Knife.

Since 1987, his team had used the procedure
2,100 times. Only one of his 270 memingioma
patients had required later surgery. Dr.
Lunsford estimated the overall success rate
at 98 percent.

So | checked into the hospital at 6:15 one
morning, had a brace attached to my head
and took another MRI. All | required was
local anesthesia before pins were pressed to
my head to make the brace secure.

| then watched the computer calculate how
much radiation should be applied to the
tumor and its margins as shown on the MRI
scan.

At about 9:30 a.m., my head was inserted
into a 500 pound helmet with 201 holes which
directed cobalt beams from all directions to
focus on the meningioma. Each beam was
relatively minute, but the confluence was
high powered.

There were seven bombardments of radi-
ation for three minutes or less. In between,
my position was altered with one change of
the helmet.

At about 10:50 a.m., the radiation was com-
pleted and a head compress was applied for
two hours. After lunch and a brief conversa-
tion with Dr. Lunsford, we briefed the news
media. | left the hospital in mid-afternoon to
spend the night in a local hotel and then re-
sume my schedule the next day.

Now, five days later, | feel fine. | am back
on the squash court. I am back to my 14-hour
days traveling across Pennsylvania.

An MRI will be taken in six months. I have
some apprehension as to how it will all work
out, but so far, so good. | feel very lucky!

Nothing is more important than a person’s
health. We have done a great job in the Unit-
ed States in producing the greatest health
care system in the world. | am aware that it
is better for some, like myself, than for oth-
ers. | am convinced that America has the
doctors, nurses, hospitals, medical equip-
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ment, pharmaceuticals, etc. to provide for
all our people. My pending legislation pro-
vides a plan to do that with the current $1
trillion expenditure.

Informed, aggressive patients can do much
to help themselves.

By Mr. McCAIN (for himself, Mr.
FEINGOLD, Mr. THOMPSON, Mr.
WELLSTONE, Mr. GRAHAM, Mr.
KERREY, Mr. DobD, Mr. KERRY,
Mr. BINGAMAN, Mr. GLENN, Mrs.
MURRAY, Mr. KOHL, Mr. WYDEN,
Ms. MOSELEY-BRAUN, Mr. REID,

Mr. FORD, Mr. LEAHY, Mr.
CLELAND, Mr. JOHNSON, and Mr.
DURBIN):

S. 25. A bill to reform the financing
of Federal elections; to the Committee
on Rules and Administration.

THE BIPARTISAN CAMPAIGN FINANCE BILL OF

1997

Mr. MCcCAIN. Mr. President, | am
pleased to be joined by Senators
FEINGOLD, THOMPSON, and WELLSTONE
in introducing the Bipartisan Cam-
paign Finance Reform bill of 1997. This
measure is similar to last year’s bill
that we introduced on the same sub-
ject. | will not lay out all the details of
the bill at this time, but will submit
for the record a summary of our bill at
a later date.

Passage of campaign finance reform
is necessary if we are to curb the
public’s growing cynicism for politics
and Congress In particular. We can no
longer wait to address this issue.

I am under no illusions that this will
be an easy fight. No other issue is felt
more personally by Members of this
body. No other issue stirs the emotions
of Members of the Senate more. But we
were sent here to make tough decisions
and we must address this subject.

The public demands that we achieve
three goals: limit the role of money in
politics, make the playing field more
level between challengers and incum-
bents, and to pass a legislative initia-
tive that will become law.

To pass a bill will require principled
compromise and a great deal of work. |
want the members of my party to know
that | am willing to work with you to
address your concerns regarding this
legislation. | want to let my friends
know on the other side of the aisle that
the offer also stands for them. The co-
sponsors for this bill are willing to ne-
gotiate technical aspects of the bill.
The three principals | just outlined,
however, are not negotiable.

Twenty-five years after Watergate,
the electoral system is out of control.
Our elections are awash in money
which is flowing into the system at
record levels. Some public interest
groups estimate that when all is said
and done, that nearly $1 billion will
have been spent during this last elec-
tion cycle. Something must be done.

Do we have the perfect solution? No.
I do not know if a perfect solution even
exists. But our bill, the McCain-
Feingold-Thompson bill is a good first
step toward reform. | hope that soon
we will be on the floor debating this
measure. | look forward to working
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with all my colleagues as we move for-
ward. It is only in a bipartisan manner,
putting parochial interests aside, that
we will be able to do the people’s busi-
ness—that we will pass meaningful
campaign finance reform.

Mr. FEINGOLD. I rise today to join
with my colleague from Arizona [Mr.
MCcCAIN] in introducing the Bipartisan
Campaign Reform Act.

I want to acknowledge the Demo-
cratic and Republican Senators who
have agreed to join myself and the Sen-
ator from Arizona [Mr. MCcCAIN] as
original co-sponsors in introducing this
historic legislation. Those co-sponsors
include the Senator from Tennessee
[Mr. THOMPSON], the Senator from Min-
nesota [Mr. WELLSTONE], the Senator
from Florida [Mr. GRAHAM], the Sen-
ator from Connecticut [Mr. DobpD], the
Senator from Nebraska [Mr. KERREY],
the Senator from Massachusetts [Mr.
KERRY], the Senator from New Mexico
[Mr. BINGAMAN], the Senator from
Washington [Mrs. MURRAY], the Sen-
ator from Wisconsin [Mr. KoHL], the
Senator from Oregon [Mr. WYDEN], the
Senator from |Illinois [Ms. MOSELEY-
BRAUN], the Senator from Kentucky
[Mr. FOrD], the Senator from Vermont
[Mr. LEAHY], the Senator from Nevada
[Mr. REID], the Senator from Georgia
[Mr. CLELAND], the Senator from South
Dakota [Mr. JoHNSON] and the Senator
from Illinois [Mr. DURBIN].

I think it is clear Mr. President, that
the few remaining pillars holding up
our crumbling election system finally
collapsed. According to the latest fig-
ures provided by the Federal Election
Commission, congressional candidates
spent a total of $742 million in the 1996
elections, a noticeable increase over
the 1994 levels despite the absence of a
single Senate contest in any of the
largest States including California,
New York, Florida, Pennsylvania, or
Ohio. And that $742 million figure does
not even include the record amounts of
so-called ‘‘soft money’ contributions
raised and spent by the national politi-
cal parties in the last election cycle.

Every campaign year we are hit with
these astonishing spending figures and
every year we acknowledge that a new
record has been set. And just when the
spending and abuses seem like they
cannot get any worse, they do. Last
November, our campaign finance sys-
tem lurched out of control, filling the
headlines and airwaves with charges
and countercharges about which can-
didates and parties were abusing our
laws and loopholes the worst. Another
cadre of millionaires spent vast sums
of personal wealth on their campaigns,
94 percent of House and Senate chal-
lengers lost their election bids, and the
smallest percentage of Americans went
to the ballot box in 72 years.

Coupled with the continued need to
reduce the Federal budget deficit,
there may be no more fundamentally
important issue than the need to pass
meaningful reform of our campaign fi-
nance system.

The bill we are introducing today has
several components, but is centered
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primarily on what | believe are the two
cornerstones of reform. The first cor-
nerstone is the creation of a voluntary
system that offers qualified candidates
an opportunity to participate in the
electoral process without being com-
pelled to raise and spend outrageous
sums of money.

This voluntary system merely says
to candidates that if you agree to fol-
low a set of ground rules, we will pro-
vide you with the tools that will not
only reduce the high costs associated
with campaigning, but at the same
time enhance your ability to suffi-
ciently convey your message to the
voters of your State.

What are those ground rules and ben-
efits, Mr. President.

First, candidates who elect to volun-
tarily participate in the system must
agree to limit the overall amount of
money they spend on their campaigns.
This spending cap is based on the vot-
ing-age population in each State. For
example, in my State of Wisconsin the
primary spending limit would be about
$1 million while the general election
cap would be about $1.5 million. In a
larger State such as New York, the pri-
mary limit would be about $2.7 million
while the general election limit would
be about $4 million.

The second rule candidates must fol-
low is to limit how much of their per-
sonal wealth they contribute to their
campaigns. Again, this would be based
on the size of each State. In Wisconsin,
it would be about $150,000 and in no
State would it be higher than $250,000.

Finally, candidates must agree to
raise 60 percent of their contributions
from individuals within their home
States. This rule is grounded in our be-
lief that anyone wishing to receive the
benefits of the bill should be able to
demonstrate a strong base of support
from the people they intend to rep-
resent. Moreover, candidates and of-
ficeholders will be compelled to focus
their campaign and fundraising activi-
ties on the people who matter most
—the voters back home.

If candidates elect to participate in
the system and follow these simple
ground rules, they are entitled to cer-
tain benefits.

The first benefit is a postage dis-
count. Eligible candidates would be
given a special postage rate, currently
only available to non-profit organiza-
tions and political parties, for a num-
ber of mailings equal to two times the
voting-age population of the can-
didate’s State.

Second, the bill provides each eligi-
ble candidate with up to 30 minutes of
free television advertising time from
the broadcast stations in the can-
didate’s State and any adjoining
States.

Third, and most importantly, the bill
offers eligible candidates a 50-percent
discount off of the lowest unit rate for
their television advertising 60 days be-
fore their general election and 30 days
before the primary. Current law merely
provides Federal candidates with the
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lowest unit rate—our bill would cut the
costs of television advertising for eligi-
ble candidates almost in half.

That, Mr. President, is the first foun-
dation of meaningful reform, creating
a voluntary system—purely vol-
untary—that provides candidates who
agree to limit their campaign spending
with the means to convey their ideas
and message to the voters and also sig-
nificantly reduce their campaign costs,
therefore reducing the need to raise
millions and millions of dollars.

The second foundation of reform is to
ban so-called ‘‘soft money,” those con-
tributions to the national parties from
corporations, labor unions and wealthy
individuals that are unlimited and un-
regulated by federal election law and

yet are funneled into federal cam-
paigns around the country.
It was soft money, Mr. President,

that garnered so much outrage in the
last election. To illustrate how expan-
sive of a loophole soft money has be-
come, consider how much of this un-
regulated money the national parties
have raised over the last two election
cycles in which we had a presidential
election. In 1992, the Republican Na-
tional Committee raised $50 million in
soft money while the Democratic Na-
tional Committee raised $36 million. In
1996, the RNC raised $141 million while
the DNC raised $122 million. Overall,
soft money contributions to the two
parties went from $86 million in 1992 to
$263 million in 1996. That is a stagger-
ing increase.

In the wake of the countless media
reports documenting this abuse, Amer-
icans were left wondering why an indi-
vidual who is limited to contributing
$1,000 to a federal candidate by federal
election law is somehow able to con-
tribute $100,000 or $1 million to the
Democratic or Republican National
Committees. They want to understand
why labor unions and corporations,
which are prohibited by law from using
their treasury funds to make contribu-
tions or expenditures to advocate for or
against a federal candidate, are able to
funnel millions and millions of their
treasury dollars directly into the two
national parties and indirectly into
various House and Senate elections.
Clearly, a ban on soft money contribu-
tions to the political parties must be a
part of a serious reform proposal.

The Supreme Court has spoken clear-
Iy on the constitutionality of limiting
campaign contributions from individ-
uals and organizations. They have
upheld the statutes barring corporate
and labor union direct contributions.
They have upheld the statute limiting
individuals to contributing $1,000 to
federal candidates per election and
$20,000 to national parties per year.
And yet the soft money loophole has
allowed interested parties to blow
these limits away, leaving the average
citizen who wishes to contribute $25 to
their local congressman wondering just
how much of a voice they have in the
electoral process.

The McCain-Feingold proposal sim-
ply bans all soft money contributions



S386

to the national parties. Individuals can
still contribute to the national parties,
but they will have to abide by the cur-
rent law $20,000 ‘““hard money’ limit.
Corporations and labor unions will also
be able to contribute to the national
parties, but they too will have to fol-
low the ‘“‘“hard money’” limits. That
means they will have to contribute
through their separate segregate funds,
also known as PAC’s, rather than using
their general treasury funds, and their
contributions to the national parties
will be limited to $15,000 per party com-
mittee per year.

We heard considerable debate in the
last election about foreign money—
both coming from foreign nationals
oversees, which is clearly illegal, and
from noncitizens residing in the United
States, which is not. This is a problem
and we have a new provision in our leg-
islation to address this abuse. But |
have always said that the problem is
whether anyone should be permitted to
contribute $400,000 in our election sys-
tem, whether it is from Jakarta or
Janesville, WI. And the soft money ban
in our legislation will prohibit any fu-
ture such contributions, regardless of
their source.

The legislation includes a new pro-
posal that bars anyone who is not eligi-
ble to vote in a federal election from
contributing to a federal candidate.
This will affect noncitizens, minors
under 18 years of age and certain con-
victed felons. Simply put, if our laws
and Constitution do not allow an indi-
vidual to participate in the political
process with their ballot, there is no
reason the same individual should be
permitted to participate with their
checkbook.

The McCain-Feingold bill includes a
number of other important provisions
as well. For example, we propose a new
definition of what constitutes ‘‘express
advocacy’ in a federal election. “Ex-
press advocacy” is the standard used to
determine to what extent election ac-
tivities may be limited and regulated.
If a particular activity, such as an
independent expenditure, is deemed to
expressly advocate the election or de-
feat of a particular federal candidate,
then that activity must be paid for
with fully disclosed and limited ‘““hard
money’’ dollars. Labor unions, corpora-
tions and other political organizations
would have to fund such activities
through a PAC, comprised of vol-
untary, limited and disclosed contribu-
tions.

If on the other hand, an expenditure
is used for an activity that does not ex-
pressly advocate the election or defeat
of a particular candidate, such as a tel-
evision ad that attempts to raise im-
portant issues without advocating a
candidate, then that expenditure may
be funded with ‘“‘soft money’’ dollars—
undisclosed and unlimited monies, such
as corporation’s profits or a labor
union’s member dues.

Unquestionably, the largest abuse in
recent elections is the use of non-party
soft money to fund huge electioneering
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activities under the guise that there is
an absence of express advocacy. Cur-
rent FEC regulations defining express
advocacy are so weak that these orga-
nizations are able to channel unlimited
resources into activities that are thin-
ly veiled as ‘‘voter education’” or
“‘issue ads’’ when in truth they seek to
directly advocate the election or defeat
of a candidate.

These activities, outside the scope of
federal election law, have come to
dominate many House and Senate cam-
paigns. And while political parties and
outside organizations have poured un-
limited resources into these ‘issue
ads,” candidates have found their role
in their own elections shockingly di-
minished.

If we are to have any control of our
election process, we must have a clear
standard in the law that defines what
sort of activities are an attempt to in-
fluence the outcome of a federal elec-
tion.

The McCain-Feingold proposal in-
cludes a new definition of what con-
stitutes ‘“‘express advocacy.”” Under
this proposal, the definition of *‘express
advocacy” will include any general
public communication that advocates
the election or defeat of a clearly iden-
tified candidate for federal office by
using such expressions as ‘‘vote for”,
“‘support” or ‘‘defeat’”. Further, any
disbursement aggregating $10,000 or
more for a communication that Iis
made within 30 days of a primary elec-
tion or 60 days of a general election
shall be considered express advocacy if
the communication refers to a clearly
identified candidate and a reasonable
person would understand it as advocat-
ing the election or defeat of that can-
didate.

If such a communication is made out-
side of the 30 day period before the pri-
mary election or the 60 day period be-
fore the general election, it shall be
considered express advocacy if the
communication is made with the pur-
pose of advocating the election or de-
feat of a candidate as shown by one or
more factors including a statement or
action by the person making the com-
munication, the targeting or place-
ment of the communication, or the use
by the person making the communica-
tion of polling or other similar data re-
lating to the candidate’s campaign or
election.

This will ensure that a much larger
proportion of the expenditures made by
political parties and independent orga-
nizations with the intent to influence
the outcome of a federal election will
be covered by federal law and subject
to the appropriate restrictions and dis-
closure requirements.

The McCain-Feingold proposal will
also protect candidates who are tar-
geted by independent expenditures.
First, the legislation requires groups
who fund independent expenditures to
immediately disclose those expendi-
tures. The FEC would then be required
to transmit a copy of that report to
any candidate who has agreed to limit
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their spending and has been targeted
by such an expenditure. This will give
candidates advance notice that they
have been targeted. The legislation
also allows candidates to respond to
such expenditures without these “‘re-
sponse expenditures’ counting against
their overall spending limit. This will
ensure that targeted candidates are not
bound by the spending caps and unable
to respond. And finally, the bill
tightens statutory language to ensure
that independent expenditures made by
political parties are truly independent
and not coordinated with campaigns in
any way.

The legislation also includes a ban on
Political Action Committee [PAC] con-
tributions to federal candidates. In
case such a ban is held to be unconsti-
tutional by the Supreme Court, the
legislation includes a ‘“‘back-up’’ provi-
sion that lowers the PAC contribution
limit from $5,000 to $1,000 and limits
Senate candidates to accepting no
more than 20% of the applicable overall
spending limit in aggregate PAC con-
tributions.

The bipartisan bill is further helpful
to challengers in that it prohibits Sen-
ators from sending out taxpayer-fi-
nanced, unsolicited franked mass
mailings in the calendar year of an
election. Often, these mass mailings
are thinly disguised ‘‘newsletters” that
help to bolster an incumbent’s name
recognition and inform constituents of
their accomplishments. Such unsolic-
ited activity by officeholders can be
unfair in an election year.

The final major piece of this reform
effort is our enhanced enforcement pro-
visions. There is legitimate criticism
that our federal election laws are not
adequately enforced, and much of this
problem can be directly attributed to
Congress’ unwillingness to provide ade-
quate funding to what is supposed to be
the government’s watchdog agency, the
Federal Election Commission. Regard-
less, there are reforms we can pass that
will allow the FEC to better enforce
the current laws we have on the books
as well as the new laws enacted as part
of this legislation.

First and foremost is a provision that
will require all federal campaigns to
file their disclosure reports with the
FEC electronically. Currently, this is
optional and the result is a disclosure
system that is marginally reliable. We
need a disclosure system that is readily
accessible to the public and will allow
the American people to know where
from and to whom the money is flow-
ing. The bill also requires candidates to
disclose the name and address of every
contributor who gives more than $50 to
a candidate. Currently, that threshold
is only for contributions over $200 and
the result is millions of dollars of un-
disclosed contributor information.

Second, we allow the FEC to conduct
random audits of campaigns. This will
provide a mechanism to make sure
candidates are complying with all of
the limitations and restrictions in fed-
eral election law.
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The bill toughens penalties for
““knowing and willful’’ violations of the
law. If such a standard is met, the FEC
is permitted to triple the amount of
the civil penalty. We must send a mes-
sage to candidates and campaigns that
deliberate attempts to evade the law
will be met with serious penalties.

Mr. President, the support the
McCain-Feingold proposal garnered
last year was bipartisan and broad
based. It was strongly supported by
President Clinton, who first endorsed
the McCain-Feingold proposal in his
State of the Union Address almost one
year ago and has recently reaffirmed
his strong commitment to the legisla-
tion this year. It was endorsed by Ross
Perot, Common Cause, Public Citizen,
United We Stand America, the Amer-
ican Association of Retired Persons
and some 30 other grassroots organiza-
tions. It received editorial support
from over 60 newspapers nationwide.

This legislation is also bicameral.
Republican Representative CHRIS
SHAYS, Democratic Representative

MARTY MEEHAN and a number of others
will soon be introducing a House ver-
sion of the McCain-Feingold proposal
in the 105th Congress.

Recently, the Wall Street Journal
conducted a poll on this issue. They
found that 92 percent of the American
people believe we spend too much
money on political campaigns. This is
consistent with numerous other polls
that have found similar results. Cou-
pled with the troubling fact that the
smallest percentage of Americans went
to the ballot box in 72 years, it is clear
that the American people want mean-
ingful reform of our electoral process.
It is also clear that they want less po-
larization in the Congress, and for
Democrats and Republicans to work to-
gether and find effective solutions to
our common problems.

For years, campaign finance reform
has stalled because of the inability of
the two parties to join together and
craft a reform proposal that was fair to
both sides. We believed we have bridged
those differences, and produced a pro-
posal that calls for mutual disar-
mament and will lead to fair and com-
petitive elections.

It is my hope that the distinguished
majority leader will recognize how im-
portant this issue is to the American
people and our democratic system and
will allow this legislation to be consid-
ered in the coming weeks. | want to
thank my friend from Arizona [Mr.
McCAIN] for his dedication to this
issue.

Mr. THOMPSON. Mr. President | join
my colleagues in reintroducing our
campaign finance reform legislation
with mixed emotions. On the one hand,
I am more optimistic about the
chances of our being able to enact re-
forms than | was when we introduced
our bill over a year ago. On the other
hand, | regret that it has taken an-
other round of public disappointment
and anger over the role of money in
federal elections to bring us to this
point.
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The factors which led us to introduce
this legislation in the last Congress
have become even more prominent.
Too much money is needed, too much
time must be spent raising it, too
much is asked of a limited number of
special interests, and too much is going
on outside of the regulatory system we
established—some within the bounds of
the law, some allegedly not.

Most importantly, in my view, the
public 1is increasingly concerned by
what they see happening here. If they
have no faith in the system which put
us here, if they are turned off by what
we do to get elected, how are they
going to trust us to carry out our work
in their best interests?

Next, money raising consumes an in-
ordinate amount of office-holders’ and
candidates’ time and effort. Candidates
should be reaching out to as broad a
spectrum of people and interests as
possible, and not feel they must con-
centrate on those who can afford to
make a donation.

Last, it is difficult for a challenger to
raise sufficient funds to get his or her
message out. Congress needs to move
away from professionalism and more
toward a citizen legislature. The proc-
ess should be more open, instead of
more closed. Because of the role money
plays, unless a candidate has access to
large sums of money, he or she is pret-
ty much cut out of the process.

I believe the revised legislation | am
joining my colleagues Senators McCAIN
and FEINGOLD in introducing provides
some solutions to these problems. It
doesn’t provide all the solutions, or
perfect solutions, but it is a good faith
effort and, in my view, a good place to
start.

This legislation reduces the appear-
ance and reality of special interests
buying and selling political favors by
prohibiting federal PACs, restricting
contribution “bundling’, prohibiting
so-called ‘“‘soft money’’, and putting a
cap on out-of-state fundraising. | do
not believe PACs are inherently evil.
There are other ways special interests
can enhance their financial influence
in a campaign. Contributions are bun-
dled, or the word just goes out that a
particular interest—be it business, or
social, or labor—is concentrating dona-
tions on a particular race. PACs are a
more formal association of people with
common interests. Our test in legislat-
ing reforms should be whether the pub-
lic feels they continue to serve an ac-
ceptable purpose.

Furthermore, in this revised bill we
have tightened up on the definitions of
independent and coordinated expendi-
tures, as well as those for express advo-
cacy. Today we have a system under
which, in many cases, the majority of
the expenditures in an election are out-
side the system and the candidate’s
control. In 1992, “‘soft money’’ expendi-
tures by the Republican and Demo-
cratic parties totaled $86 million. In
1996, they totaled $263 million. It is lit-
tle wonder that we are looking at
where some of it came from.
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I look forward to working with our
colleagues on both sides of the aisle, in
the House of Representatives, and with
the President to fashion and pass
meaningful reform. | believe a success-
ful effort will renew the public’s faith
in our system and in us, and thus in
our ability to do what they sent us
here to do.

Mr. WELLSTONE. Mr. President. |
am extremely pleased to be an original
cosponsor of the McCain-Feingold-
Thompson-Wellstone campaign finance
reform bill. I hope the Senate will
bring it to the floor very early in this
Congress—preferably during the first
three months of this year. Campaign fi-
nance reform is clearly one of the most
crucial issues we face, and the public is
more than ready for fundamental re-
form.

I have been working hard with my
colleagues on this bipartisan bill,
which we hope becomes the vehicle for
genuine reform this year. | hope that
public dissatisfaction with campaign
politics-as-usual, especially as exempli-
fied by the abuses of the campaign sea-
son just past, will push this Congress
to act decisively. We should choose the
best aspects of the various bills that
will be introduced this year and fix the
problems which have made themselves
so apparent. We know there will oppo-
sition to any significant changes in the
way we organize and finance campaigns
for federal office, but if there is suffi-
cient pressure from around the coun-
try, we can pass real reform.

So let us bring this bill to the floor
and amend it. No reform bill is perfect.
Let Republicans and Democrats offer
their changes. As the only viable, bi-
partisan campaign finance reform bill,
this proposal represents our best hope
for taking a significant step toward
genuine reform.

In some ways this bill does not go as
far as | believe will be necessary in
order to repair our damaged campaign
finance system. But it would ban ‘‘soft
money’’ contributions to parties. It
would impose voluntary spending lim-
its and require greater disclosure of
independent expenditures. It would re-
strict PAC contributions and ‘‘bun-
dling,”” and it would place more restric-
tions on foreign contributions. It is a
good bill. Its enactment would be an
excellent start toward restoring integ-
rity to our political process.

We must enact comprehensive re-
form. But | am especially committed
this year to addressing the striking
abuses in the areas of ‘“‘soft money”’
and issue-advocacy ads. A system
which invites circumvention mocks it-
self.

Mr. President, | intend to speak at
greater length in the coming days on
the subject of campaign finance re-
form. Today, | enthusiastically endorse
this bipartisan effort to move real re-
form and to begin to restore Ameri-
cans’ belief in our democratic institu-
tions.

By Mr. DASCHLE (for himself,
Mr. JOHNSON, Mr. DORGAN, Mr.
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CONRAD, Mr. KERREY, and Mr.
BINGAMAN):

S. 26. A bill to provide a safety net
for farmers and consumers and to pro-
mote the development of farmer-owned
value added processing facilities, and
for other purposes; to the Committee
on Agriculture, Nutrition, and For-
estry.

AGRICULTURAL SAFETY NET ACT OF 1997

Mr. DASCHLE. Mr. President, | ask unani-
mous consent that the text of the bill be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 26

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Agricultural
Safety Net Act of 1997"".

SEC. 2. MARKETING ASSISTANCE LOANS.

(@) IN GENERAL.—Section 132 of the Agri-
cultural Market Transition Act (7 U.S.C.
7232) is amended—

(1) in subsection (a)(1)—

(A) by striking ““be—"" and all that follows
through ““(A) not” and inserting ‘‘be not”’;
and

(B) by striking “‘; but”” and all that follows
through “‘per bushel’’;

(2) in subsection (b)(1)—

(A) by striking ‘““be—’" and all that follows
through ““(A) not” and inserting ‘“‘be not’;
and

(B) by striking “‘; but”” and all that follows
through “‘per bushel’’;

(3) in subsection (c)(2), by striking
more than $0.5192 per pound™’;

(4) in subsection (d)—

(A) by striking ““be—"" and all that follows
through ““(1) not” and inserting ‘‘be not”;
and

(B) by striking ‘“; but’” and all that follows
through “*per pound’’; and

(5) in subsection (f)—

(A) in paragraph (1)(B), by striking ‘“‘or
more than $5.26”’; and

(B) in paragraph (2)(B), by striking ‘“‘or
more than $0.093"".

(b) TERM OF LOAN.—Section 133 of the Agri-
cultural Market Transition Act (7 U.S.C.
7233) is amended by striking subsection (c)
and inserting the following:

““(c) EXTENSIONS.—The Secretary may ex-
tend the term of a marketing assistance loan
for any loan commodity for a period not to
exceed 6 months.”.

SEC. 3. EXPANSION OF CROP REVENUE
ANCE.

Section 508 of the Federal Crop Insurance
Act (7 U.S.C. 1508) is amended—

(1) in subsection (b)—

(A) by striking paragraph (9); and

(B) by redesignating paragraph (10) as
paragraph (9); and

(2) by adding at the end the following:

‘“(0) CROP REVENUE INSURANCE.—

““(1) IN GENERAL.—The Secretary shall offer
a producer of wheat, feed grains, soybeans,
or such other commodity as the Secretary
considers appropriate insurance against loss
of revenue from prevented or reduced pro-
duction of the commodity, as determined by
the Secretary.

““(2) ADMINISTRATION.—Revenue
under this subsection shall—

“(A) be offered by the Corporation or
through a re-insurance arrangement with a
private insurance company;

““(B) offer at least a minimum level of cov-
erage that is an alternative to catastrophic
crop insurance; and

“or

INSUR-

insurance

CONGRESSIONAL RECORD —SENATE

““(C) be actuarially sound’.

SEC. 4. PRIORITY FOR FARMER-OWNED VALUE-
ADDED PROCESSING FACILITIES.

Section 310B of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1932) is
amended by adding at the end the following:

“(h) PRIORITY FOR FARMER-OWNED VALUE-
ADDED PROCESSING FACILITIES.—In approving
applications for loans and grants authorized
under this section, section 306(a)(11), and
other applicable provisions of this title (as
determined by the Secretary), the Secretary
shall give a high priority to applications for
projects that encourage farmer-owned value-
added processing facilities.”.

By Mr. THURMOND:

S. 27. A bill to amend title 1 of the
United States Code to clarify the effect
and application of legislation; to the
Committee on the Judiciary.

AN ACT TO CLARIFY THE APPLICATION AND

EFFECT OF LEGISLATION

Mr. THURMOND. Mr. President, |
rise today to introduce an act to clar-
ify the application and effect of legisla-
tion which the Congress enacts. My act
provides that unless future legislation
expressly states otherwise, new enact-
ments would be applied prospectively,
would not create private rights of ac-
tion, and would be presumed not to
preempt existing State law. This will
significantly reduce unnecessary liti-
gation and court costs, and will benefit
both the public and our judicial sys-
tem.

The purpose of this legislation is
quite simple. Many congressional en-
actments do not indicate whether the
legislation is to be applied retro-
actively, whether it creates private
rights of action, or whether it pre-
empts existing State law. The failure
or inability of the Congress to address
these issues in each piece of legislation
results in unnecessary confusion and
litigation. Additionally, this contrib-
utes to the high cost of litigation and
the congestion of our courts.

In the absence of action by the Con-
gress on these critical threshold ques-
tions of retroactivity, private rights of
action and preemption, the outcome is
left up to the courts. The courts are
frequently required to resolve these
matters without any guidance from the
legislation itself. Although these issues
are generally raised early in a lawsuit,
a decision that the lawsuit can proceed
generally cannot be appealed until the
end of the case. If the appellate court
eventually rules that one of these is-
sues should have prevented the trial,
the litigants have been put to substan-
tial burden and unnecessary expense
which could have been avoided.

Trial courts around the country
often reach conflicting and inconsist-
ent results on these issues, as do appel-
late courts when the issues are ap-
pealed. As a result, many of these cases
eventually make their way to the Su-
preme Court. This problem was dra-
matically illustrated after the passage
of the Civil Rights Act of 1991. District
courts and courts of appeal all over
this Nation were required to resolve
whether the 1991 act should be applied
retroactively, and the issue ultimately
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was considered by the U.S. Supreme
Court. However, by the time the Su-
preme Court resolved the issue in 1994,
well over 100 lower courts had ruled on
this question, and their decisions were
split. Countless litigants across the
country expended substantial resources
debating this threshold procedural
issue.

In the same way, the issues of wheth-
er new legislation creates a private
right of action or preempts State law
are frequently presented in courts
around the country, yielding expensive
litigation and conflicting results.

The bill 1 am introducing today
eliminates this problem by providing
the rule of construction that, unless fu-
ture legislation specifies otherwise,
newly enacted laws are not to be ap-
plied retroactively, do not create a pri-
vate right of action, and are presumed
not to preempt State law. Of course,
my bill does not in any way restrict
the Congress on these important is-
sues. The Congress may override this
ordinary rule by simply stating when it
wishes legislation to be retroactive,
create new private rights of action or
preempt existing State law.

This act will eliminate uncertainty
and provide rules which are applicable
when the Congress fails to specify its
position on these important issues in
legislation it passes. One U.S. District
Judge in my State informs me that he
spends 10 to 15 percent of his time on
these issues. It is clear that this legis-
lation would save litigants and our ju-
dicial system millions and millions of
dollars by avoiding much uncertainty
and litigation which currently exists
over these issues.

Mr. President, if we are truly con-
cerned about relieving the backlog of
cases in our courts and reducing the
costs of litigation, we should help our
judicial system to focus its limited re-
sources, time and effort on resolving
the merits of disputes, rather than de-
ciding these preliminary matters.

By Mr. LUGAR:

S. 29. A bill to repeal the Federal es-
tate and gift taxes and the tax on gen-
eration-skipping transfers; to the Com-
mittee on Finance.

S. 30 A bill to increase the unified es-
tate and gift tax credit to exempt
small businesses and farmers from in-
heritance taxes; to the Committee on
Finance.

S. 31. A bill to phase out and repeal
the Federal estate and gift taxes and
the tax on generation-skipping trans-
fers; to the Committee on Finance.

ESTATE TAX LEGISLATION

Mr. LUGAR. Mr. President, I am
pleased to introduce three bills aimed
at eliminating the burden that estate
and gift taxes place on our economy.
My first bill would repeal the estate
and gift taxes outright. My second bill
would phase out the estate tax over 5
years by gradually raising the unified
credit each year until the tax is re-
pealed after the fifth year. My third
bill would immediately raise the effec-
tive unified credit from $600,000 to $5
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million in an effort to address the dis-
proportionate burden that the estate
tax places on farmers and small busi-
nesses.

| believe the best option is a simple
repeal of the estate tax. | am hopeful
that during this Congress, as Members
become more aware of the effects of
this tax, we can eliminate it from the
Tax Code. However, even if the estate
tax is not repealed, the unified credit
must be raised. The credit has not been
increased since 1987 when it was estab-
lished at the $600,000 level. Since then,
inflation has caused a growing percent-
age of estates to be subjected to the es-
tate tax. My second bill is intended to
highlight this point and provide a grad-
ual path to repeal.

Finally, my third bill focuses on re-
lieving the estate tax burden that falls
disproportionately on farmers and
small business owners. By raising the
exemption amount from $600,000 to $5
million, 96 percent of estates with farm
assets and 90 percent of estates with
noncorporate business assets would not
have to pay estate taxes, according to
the IRS.

The estate tax began as a temporary
tax in 1916, limited to 10 percent of
one’s inheritance. The tax intended to
prevent the accumulation of wealth in
the hands of a few families. Today,
however, the effect is often the oppo-
site. The estate tax forces many fam-
ily-owned farms and small businesses
to sell to larger corporations, further
concentrating the wealth.

The estate tax has mushroomed into
an exorbitant tax on death that dis-
courages savings, economic growth and
job formation by blocking the accumu-
lation of entrepreneurial capital and by
breaking up family businesses and
farms. With the highest marginal rate
at 55 percent, more than half of an es-
tate can go directly to the government.
By the time the inheritance tax is lev-
ied on families, their assets have al-
ready been taxed at least once. This
form of double taxation violates per-
ceptions of fairness in our tax system.

In addition to tax liabilities, families
often must pay lawyers, accountants
and planners to untangle one of the
most complicated areas of our tax
code. In 1996, a Gallup poll estimated
that a small family-owned business
spent an average of $33,138 for lawyers
and accountants to settle estates with
the IRS. Larger family-owned busi-
nesses averaged $70,000. Families aver-
aged 167 hours complying with the Byz-
antine rules of the estate tax, and the
IRS estimates that they must audit
nearly 40 percent of estate tax re-
turns—a much higher rate than the 1.7
percent audit rate on incomes taxes.

Let us consider the consequences of
the estate tax on the American econ-
omy. The estate tax is counter-
productive because it falls so heavily
on our most dynamic job creators—
small businesses. About two out of
every three new jobs in this country
are created by small business. From
1989 to 1991, a period of unusually slow
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economic growth, virtually all new net
jobs were created by firms with fewer
than twenty employees.

Recent economic studies and surveys
of small business owners support the
thesis that the estate tax discourages
economic growth. A 1994 study by the
Tax Foundation concluded that the es-
tate tax may have roughly the same ef-
fect on entrepreneurial incentives as
would a doubling of income tax rates.
A 1996 report prepared by Price
Waterhouse found that even more fam-
ily business owners were concerned
about estate taxes than about capital
gains taxes. A Gallup poll found that
one-third of family-owned businesses
expect to sell their family’s firm to pay
estate tax liability. Sixty-eight per-
cent said the estate tax makes them
less likely to make investments in
their business, and 60 percent said that
without an estate tax, they would have
expanded their workforce.

If we are sincere about boosting eco-
nomic growth, we must consider what
effect the estate tax has on a business
owner deciding whether to invest in
new capital goods or hire a new em-
ployee. We must consider its affect on
a farmer deciding whether to buy new
land, additional livestock or a new
tractor. If you know that when you die
your children will probably have to sell
the business you build up over your
lifetime, does that make you more
likely to take the risk of starting a
new business or enlarging your present
business? It is apparent that the estate
tax does discourage business and farm
investments.

One might expect that for all the eco-
nomic disincentives caused by the es-
tate tax, it must at least provide a siz-
able contribution to the U.S. Treasury.
But in reality, the estate tax only ac-
counts for about 1 percent of federal
taxes. It cannot be justified as an indis-
pensable revenue raiser. Given the blow
delivered to job formation and eco-
nomic growth, the estate tax may even
cost the Treasury money. Our nation’s
ability to create new jobs, new oppor-
tunities and wealth is damaged as a re-
sult of our insistence on collecting a
tax that earns less than 1 percent of
our revenue.

But this tax affects more than just
the national economy. It affects how
we as a nation think about community,
family and work. Small businesses and
farms represent much more than as-
sets. They represent years of toil and
entrepreneurial risk taking. They also
represent the hopes that families have
for their children. Part of the Amer-
ican Dream has always been to build up
a business, farm or ranch so that eco-
nomic opportunities and a way of life
can be passed on to one’s children and
grandchildren.

I have some personal experience in
this area. My father died when | was in
my early thirties, leaving his 604-acre
farm in Marion County, Indiana, to his
family. | managed the farm, which
built up considerable debts during my
father’s illness at the end of his life.
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Fortunately, after a number of years,
we were successful in working out the
financial problems and repaying the
money. We were lucky. That farm is
profitable and still in the family. But
many of today’s farmers and small
business owners are not so fortunate.
Only about 30 percent of businesses are
transferred from parent to child, and
only about 12 percent of businesses
make it to a grandchild.

The strongest negative effects of the
estate tax are felt by the American
family farmer. Currently, proprietor-
ships and partnerships make up about
95 percent of farms and ranches. In the
vast majority of cases, family farms do
not produce luxurious lifestyles for
their owners. Farmers have large as-
sets but relatively little income. The
income of a family-run farm depends
on modest returns from sizable
amounts of invested capital. Much of
what the farmer makes after taxes in
reinvested into the farm, bolstering the
estate-tax-derived ‘‘paper value’” even
more.

As happens so often, family farms
cannot maintain the cash assets nec-
essary to pay estate taxes upon the
death of the owner. Frequently, selling
part of a farm is not an option, either
because there is no suitable buyer or
because reducing acreage would make
the operation inviable. In these cases, a
fire-sale of the family farm or business
is required to pay the estate tax. Dev-
astating to any business, such a forced
sale hits farm families particularly
hard because they frequently must sell
at a price far below the invested value.
Entire lifetimes of work are liquidated,
and the skills of family members expe-
rienced in agriculture are lost to the
American economy.

Mr. President, | introduce today a set
of bills to repeal the estate tax in an
effort to expand investment incentives
and job creation and to reinvigorate an
important part of the American
Dream. | am hopeful that Senators will
join me in the effort to free small busi-
nesses, family farms and our economy
from this counterproductive tax.

By Mr. THURMOND:

S. 32. A bill to amend title 28 of the
United States Code to clarify the reme-
dial jurisdiction of inferior Federal
courts; to the Committee on the Judi-
ciary.

JUDICIAL TAXATION PROHIBITION ACT

Mr. THURMOND. Mr. President, |
rise today to introduce legislation to
prohibit Federal judges from ordering
new taxes or ordering increases in ex-
isting tax rates as a judicial remedy.

In 1990, the Supreme Court decided in
Missouri versus Jenkins to allow Fed-
eral judges to order new taxes or in-
creases as a judicial remedy. It is my
firm belief that this narrow 5 to 4 deci-
sion permits Federal judges to exceed
their proper boundaries of jurisdiction
and authority under the Constitution.

Mr. President, this ruling and con-
gressional response raises two con-
stitutional issues which warrant dis-
cussion. One is whether Federal courts
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have authority under the Constitution
to inject themselves into the legisla-
tive area of taxation. The second con-
stitutional issue arises in light of the
Judicial Taxation Prohibition Act
which I am now introducing to restrict
the remedial jurisdiction of the Fed-
eral courts. This narrowly drafted leg-
islation would prohibit Federal judges
from ordering new taxes or ordering in-
creases in existing tax rates. | believe
it is clear under article Ill that the
Congress has the authority to restrict
the remedial jurisdiction of the Fed-
eral courts in this fashion.

First, 1 want to speak on the issue of
judicial taxation. Not since Great Brit-
ain’s ministry of George Grenville in
1765 have the American people faced
the assault of taxation without rep-
resentation as now authorized in the
Jenkins decision.

As part of his imperial reforms to
tighten British control in the colonies,
Grenville pushed the Stamp Act
through the Parliament in 1765. This
Act required excise duties to be paid by
the colonists in the forms of revenue
stamps affixed to a variety of legal
documents. This action came at a time
when the colonies were in an uproar
over the Sugar Act of 1764 which levied
duties on certain imports such as
sugar, indigo, coffee, linens and other
items.

The ensuing firestorm of debate in
America centered on the power of Brit-
ain to tax the colonies. James Otis, a
young Boston attorney, echoed the
opinion of most colonists stating that
the Parliament did not have power to
tax the colonies because Americans
had no representation in that body. Mr.
Otis had been attributed in 1761 with
the statement that ‘‘taxation without
representation is tyranny.”

In October, 1765, delegates from nine
states were sent to New York as part of
the Stamp Act Congress to protest the
new law. It was during this time that
John Adams wrote in opposition to the
Stamp Act, ‘““We have always under-
stood it to be a grand and fundamental
principle . . . that no freeman shall be
subject to any tax to which he has not
given his own consent, in person or by
proxy.” A number of resolutions were
adopted by the Stamp Act Congress
protesting the acts of Parliament. One
resolution stated, ““It is inseparably es-
sential to the freedom of a
people . . . that no taxes be imposed
on them, but with their own consent,
given personally or by their represent-
atives.”” The resolutions concluded that
the Stamp Act had a ‘“‘manifest tend-
ency to subvert the rights and liberties
of the colonists.”

Opposition to the Stamp Act was ve-
hemently continued through the colo-
nies in pamphlet form. These pam-
phlets asserted that the basic premise
of a free government included taxation
of the people by themselves or through
their representatives.

Other Americans reacted to the
Stamp Act by rioting, intimidating tax
collectors, and boycotts directed
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against England. While Grenville’s suc-
cessor was determined to repeal the
law, the social, economic and political
climate in the colonies brought on the
American Revolution. The principles
expressed during the earlier crisis
against taxation without representa-
tion became firmly embedded in our
Federal Constitution of 1787.

Yet, the Supreme Court has over-
looked this fundamental lesson in
American history. The Jenkins deci-
sion extends the power of the judiciary
into an area which has traditionally
been reserved as a legislative function
within the Federal, State, and local
governments. In the Federalist No. 48,
James Madison explained that in our
democratic system, ‘‘the legislative
branch alone has access to the pockets
of the people.”

This idea has remained steadfast in
America for over 200 years. Elected of-
ficials with authority to tax are di-
rectly accountable to the people who
give their consent to taxation through
the ballot box. The shield of account-
ability against unwarranted taxes has
been removed now that the Supreme
Court has sanctioned judicially im-
posed taxes. The American citizenry
lacks adequate protection when they
are subject to taxation by unelected,
life tenured Federal judges.

There are many programs and
projects competing for a finite number
of tax dollars. The public debate sur-
rounding taxation is always intense.
Sensitive discussions are held by elect-
ed officials and their constituents con-
cerning increases and expenditures of
scarce tax dollars. To allow Federal
judges to impose taxes is to discount
valuable public debate concerning pri-
orities for expenditures of a limited
public resource.

Mr. President, the dispositive issue
presented by the Jenkins decision is
whether the American people want, as
a matter of national policy, to be ex-
posed to taxation without their con-
sent by an independent and insulated
judiciary. | most assuredly believe they
do not.

This brings us to the second Con-
stitutional issue which we must ad-
dress in light of this Jenkins decision.
That issue is Congressional authority
under the Constitution to limit the re-
medial jurisdiction of lower Federal
courts established by the Congress. Ar-
ticle 111, Section 1, of the Constitution
provides jurisdiction to the lower Fed-
eral courts as the ““Congress may from
time to time ordain and establish.”
There is no mandate in the Constitu-
tion to confer equity jurisdiction to
the inferior Federal courts. Congress
has the flexibility under Article 11l to
“ordain and establish’’ the lower Fed-
eral courts as it deems appropriate.
This basic premise has been upheld by
the Supreme Court in a number of
cases including Lockerty versus Phil-
lips, Lauf versus E.G. Skinner and Co.,
Kline versus Burke Construction Co.,
and Sheldon versus Sill.

This legislation would preclude the
lower Federal courts from issuing any
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order or decree requiring imposition of
‘“any new tax or to increase any exist-
ing tax or tax rate.” | firmly believe
that this language is wholly consistent
with Congressional authority under Ar-
ticle 111, Section 1 of the Constitution.

There is nothing in this legislation
which would restrict the power of the
Federal courts from hearing constitu-
tional claims. It accords due respect to
all provisions of the Constitution and
merely limits the availability of a par-
ticular judicial remedy which has tra-
ditionally been a legislative function.
The objective of this legislation is
straightforward, to prohibit Federal
courts from increasing taxes. The lan-
guage in this bill applies to the lower
Federal courts and does not deny
claimants judicial access to seek re-
dress of any Federal constitutional
right.

Mr. President, how long will it be be-
fore a Federal judge orders tax in-
creases to build new highways or pris-
ons? | do not believe the Founding Fa-
thers had this type of activism in mind
when they established the judicial
branch of government. The role of the
judiciary is to interpret the law. The
power to tax is an exclusive legislative
right belonging to the Congress and
governments at the state level. We are
accountable to the citizens and must
justify any new taxes. The American
people deserve a timely response to the
Jenkins decision and we must provide
protection against the imposition of
taxes by an independent judiciary.

By Mr. THURMOND:

S. 33. A bill to provide that a Federal
justice or judge convicted of a felony
shall be suspended from office without
pay, to amend the retirement age and
service requirements for Federal jus-
tices and judges convicted of a felony,
and for other purposes; to the Commit-
tee on the Judiciary.

FEDERAL JUDGE LEGISLATION

Mr. THURMOND. Mr. President,
today | am introducing legislation
which provides that a justice or judge
convicted of a felony shall be sus-
pended from office without pay pending
the disposition of impeachment pro-
ceedings.

I believe that the citizens of the
United States will agree that those
who have been convicted of felonies
should not be allowed to continue to
occupy positions of trust and respon-
sibility in our Government. Neverthe-
less, under current constitutional law
it is possible for judges to continue to
receive a salary and to still sit on the
bench and hear cases even after being
convicted of a felony. If they are un-
willing to resign, the only method
which may be used to remove them
from the Federal payroll is impeach-
ment.

Currently, the Congress has the
power to impeach officers of the Gov-
ernment who have committed treason,
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bribery, or other high crimes and mis-
demeanors. Even when a court has al-
ready found an official guilty of a seri-
ous crime, Congress must then essen-
tially retry the official before he or she
can be removed from the Federal pay-
roll. The impeachment process is typi-
cally very time consuming and can oc-
cupy a great deal of the resources of
Congress.

Mr. President, one way to solve this
problem would be to amend the Con-
stitution. Today, | am also introducing
a Senate resolution proposing a con-
stitutional amendment providing for
forfeiture of office by Government offi-
cials and judges convicted of felonies
involving moral turpitude. While | be-
lieve that a constitutional amendment
may be the best solution to the prob-
lem, I am also introducing this statu-
tory remedy to address the current sit-
uation.

This legislation will provide that a
judge convicted of a felony involving
moral turpitude shall be suspended
from office without pay. The legisla-
tion specifies that the suspension be-
gins upon conviction and that no addi-
tional time accrues toward retirement
from that date. However, the judge
would be reinstated if the criminal
conviction is reversed upon appeal or if
articles of impeachment do not result
in conviction by the Senate.

Mr. President, the framers of the
Constitution could not have intended
convicted felons to continue to serve
on the bench and to receive compensa-
tion once they have seriously violated
the law and the trust of the people. |
urge my colleagues to carefully con-
sider this legislation.

By Mr. FEINGOLD:

S. 34. A bill to phase out Federal
funding of the Tennessee Valley Au-
thority; to the Committee on Environ-
ment and Public Works.

TENNESSEE VALLEY AUTHORITY LEGISLATION

Mr. FEINGOLD. Mr. President, today
I am introducing legislation, similar to
that which | sponsored in the 104th
Congress, to terminate funding for lit-
tle known activities of the Tennessee
Valley Authority [TVA], the TVA's
nonpower programs, that are funded by
appropriated funds. In fiscal year 1997,
Congress appropriated a total of $106
million to support these programs.

The TVA was created in 1933 as a gov-
ernment-owned corporation for the
unified development of a river basin
comprised of parts of seven States.
Those activities included the construc-
tion of an extensive power system, for
which the region is now famous, and
regional development or ‘‘nonpower”
programs. TVA’s responsibilities in the
nonpower programs include maintain-
ing its system of dams, reservoirs and
navigation facilities, and managing
TVA-held lands. In addition, TVA pro-
vides recreational programs, makes
economic development grants to com-
munities, promotes public use of its
land and water resources, and operates
an Environmental Research Center.
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Only the TVA power programs are in-
tended to be self-supporting, by relying
on TVA utility customers to foot the
bill. The expense of these ‘“‘nonpower”’
programs, on the other hand, are cov-
ered by appropriated taxpayer funds.

This legislation terminates funding
for all appropriated programs of the
TVA after fiscal year 2000. While | un-
derstand the role that TVA has played
in our history, | also know that we face
tremendous Federal budget pressure to
reduce spending in many areas. | be-
lieve that TVA'’s discretionary funds
should be on the table, and that Con-
gress should act, in accordance with
this legislation, to put the TVA appro-
priated programs on a glide path to-
ward dependence on sources of funds
other than appropriated funds. | think
that this legislation is a reasonable
phased-in approach to achieve this ob-
jective, and explicitly codifies both the
fiscal year 1996 President’s Budget and
TVA’s own recommendations regarding
activities at the TVA’s Environmental
Research Center in Alabama.

I am introducing this legislation to
terminate TVA’S appropriated pro-
grams because there are lingering con-
cerns, brought to light in a 1993 Con-
gressional Budget Office [CBO] report,
that nonpower program funds subsidize
activities that should be paid for by
non-Federal interests. When | ran for
the Senate in 1992, | developed an 82+
point plan to eliminate the Federal
deficit and have continued to work on
the implementation of that plan since
that time. That plan includes a number
of elements in the natural resource
area, including the termination of
TVA'’s appropriations-funded programs.

In its 1993 report, CBO focused on two
programs: The TVA Stewardship Pro-
gram and the Environmental Research
Center. Stewardship activities receive
the largest share of TVA’s appropriated
funds. The funds are used for dam re-
pair and maintenance activities. Ac-
cording to 1995 testimony provided by
TVA before the House Subcommittee
on Energy and Water Appropriations,
when TVA repairs a dam it pays 70 per-
cent, on average, of repair costs with
appropriated dollars and covers the re-
maining 30 percent with funds collected
from electricity ratepayers.

This practice of charging a portion of
dam repair costs to the taxpayer, CBO
highlighted, amounts to a significant
subsidy. If TVA were a private utility,
and it made modifications to a dam or
performed routine dredging, the rate-
payers would pay for all of the costs as-
sociated with that activity.

TVA also runs an Environmental Re-
search Center, formerly a Fertilizer
Research Center, that received $15 mil-
lion in funding in fiscal year 1997. The
Center formerly developed and tested
about 80 percent of commercial fer-
tilizers developed in the United States,
which CBO identified as a direct re-
search cost subsidy to fertilizer compa-
nies. The measure | am introducing
today phases out Federal funding for
the Center by the year 2000.
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In fiscal year 1996, | successfully
sponsored an amendment to cap fund-
ing for the TVA Environmental Re-
search Center. The amendment also re-
quired the Center to examine its re-
search program, and evaluate how it
could reduce its dependence on appro-
priated funds. Though the funding cap
was eliminated in conference on the
fiscal year 1996 Energy and Water Ap-
propriations, TVA did complete an as-
sessment of its research program. The
Center proposes to make a complete
transition to competing for Federal
grants by fiscal year 2000. My measure
would codify such a transition.

I have included specific language on
the Environmental Research Center in
this legislation because | believe that
it is important certain regions do not
receive earmarked preference over oth-
ers in receiving scarce environmental
research, natural resource manage-
ment and economic development dol-
lars from the Federal Government. In
this time of tight budgets, | believe
that all opportunities to decrease and
supplement Federal support  for
projects and leverage additional pri-
vate, local and State government funds
should be examined and implemented
when feasible.

Again, while | understand the impor-
tant role that TVA played in the devel-
opment of the Tennessee Valley, many
other areas of the country have become
more creative in Federal and State fi-
nancing arrangements to address re-
gional concerns. Specifically, in those
areas where there may be excesses
within TVA, | believe we can do better
to curb subsidies and eliminate the
burden on taxpayers without com-
pletely eliminating the TVA, as some
in the other body have suggested.

Mr. President, | ask unanimous con-
sent that the full text of this measure
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 34

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. TENNESSEE VALLEY AUTHORITY.

(a) DISCONTINUANCE OF APPROPRIATIONS.—
Section 27 of the Tennessee Valley Authority
Act of 1933 (16 U.S.C. 831z) is amended—

(1) by inserting ‘““for fiscal years through
fiscal year 2000"" before the period; and

(2) by adding at the end the following: ‘““No
appropriations may be made available for
the Tennessee Vally Authority Environ-
mental Research Center for fiscal year
2000.”".

(b) PLAN.—No later than January 1, 1998,
the Director of the Office of Management
and Budget shall develop and submit a plan
to Congress that—

(1) provides for the Tennessee Valley Au-
thority Environmental Research Center to
make a transition to sources of funds other
than appropriated funds by fiscal year 2000;
and

(2) recommends any legislation that may
be appropriate to carry out the objectives of
this Act.

By Mr. FEINGOLD:
S. 35. A bill to amend the Reclama-
tion Reform Act of 1982 to clarify the
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acreage limitations and incorporate a
means test for certain farm operations,
and for other purposes; to the Commit-
tee on Energy and Natural Resources.

IRRIGATION SUBSIDY REDUCTION ACT OF 1997

Mr. FEINGOLD. Mr. President, | am
introducing a measure that | sponsored
in the 104th Congress to reduce the
amount of Federal irrigation subsidies
received by large agribusiness inter-
ests. | believe that reforming Federal
water pricing policy by reducing sub-
sidies is an important area to examine
as a means to achieve our deficit reduc-
tion objectives. This legislation is also
needed to curb fundamental abuses of
reclamation law that cost the taxpayer
millions of dollars every year.

In 1901, President Theodore Roosevelt
proposed legislation, which came to be
known as the Reclamation Act of 1902,
to encourage development of family
farms throughout the western United
States. The idea was to provide needed
water for areas that were otherwise dry
and give small farms—those no larger
than 160 acres—a chance, with a help-
ing hand from the Federal Govern-
ment, to establish themselves. Accord-
ing to a 1996 General Accounting Office
report, since the passage of the Rec-
lamation Act, the Federal Government
has spent $21.8 billion to construct 133
water projects in the west which pro-
vide water for irrigation. Irrigators,
and other project beneficiaries, are re-
quired under the law to repay to the
Federal Government their allocated
share of the costs of constructing these
projects.

However, as a result of the subsidized
financing provided by the Federal Gov-
ernment, some of the beneficiaries of
Federal water projects repay consider-
ably less than their full share of these
costs. According to the 1996 GAO re-
port, irrigators generally receive the
largest amount of Federal financial as-
sistance. Since the initiation of the ir-
rigation program in 1902, construction
costs associated with irrigation have
been repaid without interest. The GAO
further found, in reviewing the Bureau
of Reclamation’s financial reports,
that $16.9 billion, or 78 percent, of the
$21.8 billion of Federal investment in
water projects is considered to be reim-
bursable. Of the reimbursable costs,
the largest share—$7.1 billion—is allo-
cated to irrigators. As of September 30,
1994 irrigators have repaid only $941
million of the $7.1 billion they owe.
GAO also found that the Bureau of
Reclamation will likely shift $3.4 bil-
lion of the debt owed by irrigators to
other users of the water projects for re-
payment.

There are several reasons why
irrigators continue to receive such sig-
nificant subsidies. Under the Reclama-
tion Reform Act of 1982, Congress acted
to expand the size of the farms that
could receive subsidized water from 160
acres to 960 acres. The RRA of 1982 ex-
pressly prohibits farms that exceed 960
acres in size from receiving federally-
subsidized water. These restrictions
were added to the reclamation law to
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close loopholes through which Federal
subsidies were flowing to large agri-
businesses rather than the small fam-
ily farmers that reclamation projects
were designed to serve. Agribusinesses
were expected to pay full cost for all
water received on land in excess of
their 960 acre entitlement. Despite the
express mandate of Congress, regula-
tions promulgated under the Reclama-
tion Reform Act of 1982 have failed to
keep big agricultural water users from
receiving federal subsidies. The Gen-
eral Accounting Office and the Inspec-
tor General of the Department of the
Interior continue to find that the acre-
age limits established in law are cir-
cumvented through the creation of ar-
rangements such as farming trusts.
These trusts, which in total acreage
will exceed the 960 acre limit, are com-
prised of smaller units that are not
subject to the reclamation acreage cap.
These smaller units are farmed under a
single management agreement often
through a combination of leasing and
ownership.

In a 1989 GAO report, the activities of
six agribusiness trusts were fully ex-
plored. According to GAO, one 12,345
acre cotton farm (roughly 20 square
miles), operating under a single part-
nership, was reorganized to avoid the
960 acre limitation into 15 separate
land holdings through 18 partnerships,
24 corporations, and 11 trusts which
were all operated as one large unit. A
seventh very large trust was the sole
topic of a 1990 GAO report. The
Westhaven Trust is a 23,238 acre farm-
ing operation in California’s Central
Valley. It was formed for the benefit of
326 salaried employees of the J.G. Bos-
well Company. Boswell, GAO found,
had taken advantage of section 214 of
the RRA, which exempts from its 960
acre limit land held for beneficiaries by
a trustee in a fiduciary capacity, as
long as no single beneficiary’s interest
exceeds the law’s ownership limits. The
RRA, as | have mentioned, does not
preclude multiple land holdings from
being operated collectively under a
trust as one farm while qualifying indi-
vidually for federally subsidized water.
Accordingly, the J.G. Boswell Company
reorganized 23,238 acres it held as the
Boston Ranch by selling them to the
Westhaven Trust, with the land hold-
ings attributed to each beneficiary
being eligible to receive federally sub-
sidized water.

Before the land was sold to
Westhaven Trust, the J.G. Boswell
Company operated the acreage as one
large farm and paid full cost for the
Federal irrigation water delivered for
the 18-month period ending in May
1989. When the trust bought the land,
due to the loopholes in the law, the en-
tire acreage became eligible to receive
federally subsidized water because the
land holdings attributed to the 326
trust beneficiaries range from 21 acres
to 547 acres—all well under the 960 acre
limit.

In the six cases the GAO reviewed in
1989, owners or lessees paid a total of
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about $1.3 million less in 1987 for Fed-
eral water than they would have paid if
their collective land holdings were con-
sidered as large farms subject to the
Reclamation Act acreage limits. Had
Westhaven Trust been required to pay
full cost, GAO estimated in 1990, it
would have paid $2 million more for its
water. The GAO also found, in all seven
of these cases, that reduced revenues
are likely to continue unless Congress
amends the Reclamation Act to close
the loopholes allowing benefits for
trusts.

The legislation that | am introducing
today combines various elements of
proposals introduced during previous
attempts by other Members of Con-
gress to close loopholes in the 1982 leg-
islation and to impose a $500,000 means
test. This new approach limits the
amount of subsidized irrigation water
delivered to any operation in excess of
the 960 acre Ilimit which claimed
$500,000 or more in gross income, as re-
ported on their most recent IRS tax
form. If the $500,000 threshold were ex-
ceeded, an income ratio would be used
to determine how much of the water
should be delivered to the user at the
full-cost rate, and how much at the
below-cost rate. For example, if a 961
acre operation earned $1 million dol-
lars, a ratio of $500,000 (the means test
value) divided by their gross income
would determine the full cost rate,
thus the water user would pay the full
cost rate on half of their acreage and
the below cost rate on the remaining
half.

This means testing proposal will be
featured, for the second year in a row,
in this year’s 1997 Green Scissors re-
port which is scheduled for release next
month. This report is compiled by
Friends of the Earth and Taxpayers for
Common Sense and supported by a
number of environmental and
consumer groups, including the Con-
cord Coalition, and the Progressive
Policy Institute. The premise of the re-
port is that there are a number of sub-
sidies and projects that could be cut to
both reduce the deficit and benefit the
environment. This report underscores
what | and many others in the Senate
have long known: we must eliminate
practices that can no longer be justi-
fied in light of our enormous annual
deficit and national debt. The Green
Scissors recommendation on means
testing water subsidies indicates that
if a test is successful in reducing sub-
sidy payments to the highest grossing
10% of farms, then the Federal Govern-
ment would recover between $440 mil-
lion and $1.1 billion per year, or at
least $2.2 billion over 5 years.

When countless Federal programs are
subjected to various types of means
tests to limit benefits to those who
truly need assistance, it makes little
sense to continue to allow large busi-
ness interests to dip into a program in-
tended to help small entities struggling
to survive. Taxpayers have legitimate
concerns when they learn that their
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hard earned tax dollars are being ex-
pended to assist large corporate inter-
ests in select regions of the country
who benefit from these loopholes, par-
ticularly in tight budgetary times.
Other users of Federal water projects,
such as the power recipients, should
also be concerned when they learn that
they will be expected to pick up the tab
for a portion of the funds that
irrigators were supposed to pay back.
The Federal water program was simply
never intended to benefit these large
interests, and 1 am hopeful that legis-
lative efforts, such as the measure | am
introducing today, will prompt Con-
gress to fully reevaluate our Federal
water pricing policy.

In conclusion, Mr. President, it is
clear that the conflicting policies of
the Federal Government in this area
are in need of reform, and that Con-
gress should act. Large agribusinesses
should not be able to continue to soak
the taxpayers, and should make their
fair share of payments to the Federal
Government. We should act to close
these loopholes and increase the return
to the Treasury from irrigators as soon
as possible.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 35

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Irrigation
Subsidy Reduction Act of 1997,

SEC. 2. FINDINGS.

Congress finds that—

(1) the Federal reclamation program has
been in existence for over 90 years, with an
estimated taxpayer investment of over
$70,000,000,000;

(2) the program has had and continues to
have an enormous effect on the water re-
sources and aquatic environments of the
western States;

(3) irrigation water made available from
Federal water projects in the West is a very
valuable resource for which there are in-
creasing and competing demands;

(4) the justification for providing water at
less than full cost was to benefit and pro-
mote the development of small family farms
and exclude large corporate farms, but this
purpose has been frustrated over the years
by inadequate implementation of subsidy
and acreage limits;

(5) below-cost water prices tend to encour-
age excessive use of scarce water supplies in
the arid regions of the West, and reasonable
price increases to the wealthiest western
farmers would provide an economic incentive
for greater water conservation;

(6) the Federal Government has increas-
ingly applied eligibility tests based on in-
come for Federal entitlement and subsidy
programs, measures that are consistent with
the historic approach of the reclamation pro-
gram’s acreage limitations that seek to
limit water subsidies to smaller farms; and

(7) including a means test based on gross
income in the reclamation program will in-
crease the effectiveness of carrying out the
family farm goals of the Federal reclamation
laws.
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SEC. 3. AMENDMENTS.

(a) DEFINITIONS.—Section 202 of the Rec-
lamation Reform Act of 1982 (43 U.S.C. 390bb)
is amended—

(1) in paragraph (6), by striking ‘““owned or
operated under a lease which’ and inserting
“that is owned, leased, or operated by an in-
dividual or legal entity and that”’;

(2) by redesignating paragraphs (7), (8), (9),
(10), and (11) as paragraphs (8), (10), (11), (12),
and (13), respectively;

(3) by inserting after paragraph (6) the fol-
lowing:

“(7) LEGAL ENTITY.—The term ‘legal entity’
includes a corporation, association, partner-
ship, trust, joint tenancy, or tenancy in com-
mon, or any other entity that owns, leases,
or operates a farm operation for the benefit
of more than 1 individual under any form of
agreement or arrangement.’’;

(4) by inserting after paragraph (8) (as re-
designated by paragraph (2)) the following:

““(9) OPERATOR.—

“(A) IN GENERAL.—The term ‘operator’—

“(i) means an individual or legal entity
that operates a single farm operation on a
parcel (or parcels) of land that is owned or
leased by another person (or persons) under
any form of agreement or arrangement (or
agreements or arrangements); and

‘(i) if the individual or legal entity—

“(1) is an employee of another individual or
legal entity, includes each such other indi-
vidual or legal entity; or

“(I1) is a legal entity that controls, is con-
trolled by, or is under common control with
another legal entity, includes each such
other legal entity.

‘“(B) OPERATION OF A FARM OPERATION.—For
the purposes of subparagraph (A), an individ-
ual or legal entity shall be considered to op-
erate a farm operation if the individual or
legal entity is the person that performs the
greatest proportion of the decisionmaking
for, and supervision of, the farm operation
on land served with irrigation water.”’; and

(5) by adding at the end the following:

*“(14) SINGLE FARM OPERATION.—

“(A) IN GENERAL.—The term ‘single farm
operation’ means the total acreage of land
served with irrigation water for which an in-
dividual or legal entity is the operator.

““(B) RULES FOR DETERMINING WHETHER SEP-
ARATE PARCELS ARE OPERATED AS A SINGLE
FARM OPERATION.—

‘(i) EQUIPMENT- AND LABOR-SHARING ACTIVI-
TIES.—The conduct of equipment- and labor-
sharing activities on separate parcels of land
by separate individuals or legal entities shall
not by itself serve as a basis for concluding
that the farm operations of the individuals
or legal entities constitute a single farm op-
eration.

‘(i) PERFORMANCE OF CERTAIN SERVICES.—
The performance by an individual or legal
entity of an agricultural chemical applica-
tion, pruning, or harvesting for a farm oper-
ation on a parcel of land shall not by itself
serve as a basis for concluding that the farm
operation on that parcel of land is part of a
single farm operation operated by the indi-
vidual or entity on other parcels of land.”".

(b) IDENTIFICATION OF OWNERS, LESSEES,
AND OPERATORS OF SINGLE FARM OPER-
ATIONS.—The Reclamation Reform Act of
1982 (43 U.S.C. 390aa et seq.) is amended by
inserting after section 202 the following:
“SEC. 202A. IDENTIFICATION OF OWNERS, LES-

SEES, AND OPERATORS OF SINGLE
FARM OPERATIONS.

‘“(a) IN GENERAL.—Subject to subsection
(b), for each parcel of land to which irriga-
tion water is delivered or proposed to be de-
livered, the Secretary shall identify a single
individual or legal entity as the owner, les-
see, or operator.

““(b) SHARED DECISIONMAKING AND SUPER-
VISION.—If the Secretary determines that no
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single individual or legal entity is the owner,
lessee, or other individual that performs the
greatest proportion of decisionmaking for,
and supervision of, the farm operation on a
parcel of land—

‘(1) all individuals and legal entities that
own, lease, or perform a proportion of deci-
sionmaking and supervision that is equal as
among themselves but greater than the pro-
portion performed by any other individual or
legal entity shall be considered jointly to be
the owner, lessee, or operator; and

““(2) all parcels of land of which any such
individual or legal entity is the owner, les-
see, or operator shall be considered to be
part of the single farm operation of the
owner, lessee, or operator identified under
paragraph (1).”.

(c) PRICING.—Section 205 of the Reclama-
tion Reform Act of 1982 (43 U.S.C. 390ee) is
amended by adding at the end the following:

““(d) SINGLE FARM OPERATIONS GENERATING
MORE THAN $500,000 IN GROSS FARM INCOME.—

“(1) IN GENERAL.—Notwithstanding sub-
sections (a), (b), and (c), in the case of—

“(A) a qualified recipient that reports
gross farm income from a single farm oper-
ation in excess of $500,000 for a taxable year;
or

“(B) a limited recipient that received irri-
gation water on or before October 1, 1981, and
that reports gross farm income from a single
farm operation in excess of $500,000 for a tax-
able year;

irrigation water may be delivered to the sin-
gle farm operation of the qualified recipient
or limited recipient at less than full cost to
a number of acres that does not exceed the
number of acres determined under paragraph
).
“(2) MAXIMUM NUMBER OF ACRES TO WHICH
IRRIGATION WATER MAY BE DELIVERED AT LESS
THAN FULL CcOST.—The number of acres deter-
mined under this paragraph is the number
equal to the number of acres of the single
farm operation multiplied by a fraction, the
numerator of which is $500,000 and the de-
nominator of which is the amount of gross
farm income reported by the qualified recipi-
ent or limited recipient in the most recent
taxable year.

““(3) INFLATION ADJUSTMENT.—

““(A) IN GENERAL.—For any taxable year be-
ginning in a calendar year after 1997, the
$500,000 amount under paragraphs (1) and (2)
shall be equal to the product of—

“(i) $500,000; and

“(ii) the inflation adjustment factor for
the taxable year.

““(B) INFLATION ADJUSTMENT FACTOR.—The
term ‘inflation adjustment factor’ means,
with respect to any calendar year, a fraction
the numerator of which is the GDP implicit
price deflator for the preceding calendar
year and the denominator of which is the
GDP implicit price deflator for 1996. Not
later than April 1 of any calendar year, the
Secretary shall publish the inflation adjust-
ment factor for the preceding calendar year.

“(C) GDP IMPLICIT PRICE DEFLATOR.—IN
subparagraph (B), the term ‘GDP implicit
price deflator’ means the first revision of the
implicit price deflator for the gross domestic
product as computed and published by the
Secretary of Commerce.

‘(D) ROUNDING.—If any adjustment of the
$500,000 amount determined under subpara-
graph (A) is not a multiple of $100, the ad-
justment shall be rounded to the next lowest
multiple of $100.".

(d) CERTIFICATION OF COMPLIANCE.—Section
206 of the Reclamation Reform Act of 1982 (43
U.S.C. 390ff) is amended to read as follows:
“SEC. 206. CERTIFICATION OF COMPLIANCE.

““(a) IN GENERAL.—As a condition to the re-
ceipt of irrigation water for land in a district
that has a contract described in section 203,
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each owner, lessee, or operator in the dis-
trict shall furnish the district, in a form pre-
scribed by the Secretary, a certificate that
the owner, lessee, or operator is in compli-
ance with this title, including a statement of
the number of acres owned, leased, or oper-
ated, the terms of any lease or agreement
pertaining to the operation of a farm oper-
ation, and, in the case of a lessee or opera-
tor, a certification that the rent or other
fees paid reflect the reasonable value of the
irrigation water to the productivity of the
land.

““‘(b) DOCUMENTATION.—The Secretary may
require a lessee or operator to submit for the
Secretary’s examination—

‘(1) a complete copy of any lease or other
agreement executed by each of the parties to
the lease or other agreement; and

““(2) a copy of the return of income tax im-
posed by chapter 1 of the Internal Revenue
Code of 1986 for any taxable year in which
the single farm operation of the lessee or op-
erator received irrigation water at less than
full cost.”.

(e) TRusTs.—Section 214 of the Reclama-
tion Reform Act of 1982 (43 U.S.C. 390nn) is
repealed.

(f) ADMINISTRATIVE PROVISIONS.—

(1) PENALTIES.—Section 224(c) of the Rec-
lamation Reform Act of 1982 (43 U.S.C.
390ww(c)) is amended—

(A) by striking ‘‘(c) The Secretary’’ and in-
serting the following:

““(c) REGULATIONS; DATA COLLECTION; PEN-
ALTIES.—

‘(1) REGULATIONS; DATA COLLECTION.—The
Secretary’’; and

(B) by adding at the end the following:

“(2) PENALTIES.—Notwithstanding any
other provision of law, the Secretary shall
establish appropriate and effective penalties
for failure to comply with any provision of
this Act or any regulation issued under this
Act.”.

(2) INTEREST.—Section 224(i) of the Rec-
lamation Reform Act of 1982 (43 U.S.C.
390ww(i)) is amended by striking the last
sentence and inserting the following: ‘““The
interest rate applicable to underpayments
shall be equal to the rate applicable to ex-
penditures under section 202(3)(C).”".

(g) REPORTING.—Section 228 of the Rec-
lamation Reform Act of 1982 (43 U.S.C. 390zz)
is amended by inserting ‘‘operator or’’ before
““‘contracting entity’’ each place it appears.

(h) MEMORANDUM OF UNDERSTANDING.—The
Reclamation Reform Act of 1982 (43 U.S.C.
390aa et seq.) is amended—

(1) by redesignating sections 229 and 230 as
sections 230 and 231, respectively; and

(2) by inserting after section 228 the follow-
ing:

“SEC. 229. MEMORANDUM OF UNDERSTANDING.

“The Secretary, the Secretary of the
Treasury, and the Secretary of Agriculture
shall enter into a memorandum of under-
standing or other appropriate instrument to
permit the Secretary, notwithstanding sec-
tion 6103 of the Internal Revenue Code of
1986, to have access to and use of available
information collected or maintained by the
Department of the Treasury and the Depart-
ment of Agriculture that would aid enforce-
ment of the ownership and pricing limita-
tions of Federal reclamation law.”.

By Mr. FEINGOLD:

S. 37. A bill to terminate the Uni-
formed Services University of the
Health Sciences; to the Committee on
Armed Services.

THE UNIFORMED SERVICES UNIVERSITY OF THE
HEALTH SCIENCES TERMINATION AND DEFICIT
REDUCTION ACT OF 1997
Mr. FEINGOLD. Mr. President, I am

today introducing legislation termi-
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nating the Uniformed Services Univer-
sity of the Health Sciences [USUHS], a
medical school run by the Department
of Defense. The measure is one | pro-
posed when | ran for the U.S. Senate,
and was part of a larger, 82 point plan
to reduce the Federal budget deficit.
The Congressional Budget Office [CBO]
estimates that terminating the school
would save $369 million over the next
six years.

USUHS was created in 1972 to meet
an expected shortage of military medi-
cal personnel. Today, however, USUHS
accounts for only a small fraction of
the military’s new physicians, less
than 12 percent in 1994 according to
CBO. This contrasts dramatically with
the military’s scholarship program
which provided over 80 percent of the
military’s new physicians in that year.

Mr. President, what is even more
troubling is that USUHS is also the
single most costly source of new physi-
cians for the military. CBO reports
that based on figures from 1995, USUHS
trained physicians cost the military
$615,000 per person. By comparison, the
scholarship program cost about $125,000
per person, with other sources provid-
ing new physicians at a cost of $60,000.
As CBO noted in their Spending and
Revenue Options publication, even ad-
justing for the lengthier service com-
mitment required of USUHS trained
physicians, the cost of training them is
still higher than that of training physi-
cians from other sources, an assess-
ment shared by the Pentagon itself. In-
deed, CBO’s estimate of the savings
generated by this measure also in-
cludes the cost of obtaining physicians
from other sources.

The other body has voted to termi-
nate this program on several occasions,
and the Vice President’s National Per-
formance Review joined others, rang-
ing from the Grace Commission to the
CBO, in raising the question of whether
this medical school, which graduated
its first class in 1980, should be closed
because it is so much more costly than
alternative sources of physicians for
the military.

Mr. President, the real issue we must
address is whether USUHS is essential
to the needs of today’s military struc-
ture, or if we can do without this cost-
ly program. The proponents of USUHS
frequently cite the higher retention
rates of USUHS graduates over physi-
cians obtained from other sources as a
justification for continuation of this
program, but while a greater percent-
age of USUHS trained physicians may
remain in the military longer than
those from other sources, the Pentagon
indicates that the alternative sources
already provide an appropriate mix of
retention rates. Testimony by the De-
partment of Defense before the Sub-
committee on Force Requirements and
Personnel noted that the military’s
scholarship program meets the reten-
tion needs of the services.

And while USUHS only provides a
small fraction of the military’s new
physicians, it is important to note that
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relying primarily on these other
sources has not compromised the abil-
ity of military physicians to meet the
needs of the Pentagon. According to
the Office of Management and Budget,
of the approximately 2,000 physicians
serving in Desert Storm, only 103,
about 5 percent, were USUHS trained.

Mr. President, let me conclude by
recognizing that USUHS has some
dedicated supporters in the U.S. Sen-
ate, and | realize that there are legiti-
mate arguments that those supporters
have made in defense of this institu-
tion. The problem, however, is that the
federal government can no longer af-
ford to continue every program that
provides some useful function.

In the face of our staggering national
debt and annual deficits, we must
prioritize and eliminate programs that
can no longer be sustained with limited
Federal dollars, or where a more cost-
effective means of fulfilling those func-
tions can be substituted. The future of
USUHS continues to be debated pre-
cisely because in these times of budget
restraint it does not appear to pass the
higher threshold tests which must be
applied to all Federal spending pro-
grams.

Mr. President, | ask unanimous con-
sent that the text of the legislation be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 37

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Uniformed
Services University of the Health Sciences
Termination and Deficit Reduction Act of
1997

SEC. 2. TERMINATION OF THE UNIFORMED SERV-
ICES UNIVERSITY OF THE HEALTH
SCIENCES.

(a) TERMINATION.—

(1) IN GENERAL.—The Uniformed Services
University of the Health Sciences is termi-
nated.

(2) CONFORMING AMENDMENTS.—

(A) Chapter 104 of title 10, United States
Code, is repealed.

(B) The table of chapters at the beginning
of subtitle A of such title, and at the begin-
ning of part Ill of such subtitle, are each
amended by striking out the item relating to
chapter 104.

(b) EFFECTIVE DATE.—The termination re-
ferred to in subsection (a), and the amend-
ments made by such subsection, shall take
effect on the date of the graduation from the
Uniformed Services University of the Health
Sciences of the last class of students that en-
rolled in such university on or before the
date of the enactment of this Act.

By Mr. FEINGOLD (for himself
and Mr. McCAIN):

S. 38. A bill to reduce the number of
executive branch political appointees;
to the Committee on Governmental Af-
fairs.
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PRESIDENTIAL APPOINTEES LEGISLATION

Mr. FEINGOLD. Mr. President, | am
pleased to be joined by my good friend
the senior Senator from Arizona [Mr.
MCcCAIN] in introducing legislation to
reduce the number of presidential po-
litical appointees. Specifically, the bill
caps the number of political appointees
at 2,000. The Congressional Budget Of-
fice [CBO] estimates this measure
would save $392 million over the next 6
years.

The bill is based on the recommenda-
tions of a number of distinguished pan-
els, including most recently, the Twen-
tieth Century Fund Task Force on the
Presidential Appointment Process. The
task force findings, released last fall,
are only the latest in a long line of rec-
ommendations that we reduce the
number of political appointees in the
executive branch. For many years, the
proposal has been included in CBO’s an-
nual publication Reducing the Deficit:
Spending and Revenue Options, and it
was one of the central recommenda-
tions of the National Commission on
the Public Service, chaired by former
Federal Reserve Board Chairman Paul
Volcker.

Mr. President, this proposal is also
consistent with the recommendations
of the Vice President’s National Per-
formance Review, which called for re-
ductions in the number of federal man-
agers and supervisors, arguing that
““over-control and micro management”’
not only “stifle the creativity of line
managers and workers, they consume
billions per year in salary, benefits,
and administrative costs.”’

Those sentiments were also expressed
in the 1989 report of the Volcker Com-
mission, when it argued the growing
number of presidential appointees may
““actually undermine effective presi-
dential control of the executive
branch.”” The Volcker Commission rec-
ommended limiting the number of po-
litical appointees to 2,000, as this legis-
lation does.

Mr. President, it is essential that any
administration be able to implement
the policies that brought it into office
in the first place. Government must be
responsive to the priorities of the elec-
torate. But as the Volcker Commission
noted, the great increase in the number
of political appointees in recent years
has not made government more effec-
tive or more responsive to political
leadership.

Between 1980 and 1992, the ranks of
political appointees grew 17 percent,
over three times as fast as the total
number of executive branch employees
and looking back to 1960 their growth
is even more dramatic. In his recently
published book Thickening Govern-
ment: Federal Government and the Dif-
fusion of Accountability, author Paul
Light reports a startling 430 percent in-
crease in the number of political ap-
pointees and senior executives in Fed-
eral Government between 1960 and 1992.

In recommending a cap on political
appointees, the Volcker Commission
report noted that the large number of
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Presidential appointees simply cannot
be managed effectively by any Presi-
dent or White House. This lack of con-
trol is aggravated by the often compet-
ing political agendas and constitu-
encies that some appointees might
bring with them to their new positions.
Altogether, the commission argued
that this lack of control and political
focus ‘““may actually dilute the Presi-
dent’s ability to develop and enforce a
coherent, coordinated program and to
hold cabinet secretaries accountable.”’

The Volcker Commission also re-
ported that the excessive number of ap-
pointees are a barrier to critical exper-
tise, distancing the President and his
principal assistants from the most ex-
perienced career officials. Though bu-
reaucracies can certainly impede need-
ed reforms, they can also be a source of
unbiased analysis. Adding organiza-
tional layers of political appointees
can restrict access to important re-
sources, while doing nothing to reduce
bureaucratic impediments.

Author Paul Light says, ‘““As this
sediment has thickened over the dec-
ades, presidents have grown increas-
ingly distant from the lines of govern-
ment, and the front lines from them.”
Light adds that ‘“‘Presidential leader-
ship, therefore, may reside in stripping
government of the barriers to doing its
job effectively* * *”

Finally, the Volcker Commission
also asserted that this thickening bar-
rier of temporary appointees between
the President and career officials can
undermine development of a proficient
civil service by discouraging talented
individuals from remaining in Govern-
ment service or even pursuing a career
in Government in the first place.

Mr. President, former Attorney Gen-
eral Elliot Richardson put it well when
he noted:

But a White House personnel assistant sees
the position of deputy assistant secretary as
a fourth-echelon slot. In his eyes that makes
it an ideal reward for a fourth-echelon politi-
cal type—a campaign advance man, or a re-
gional political organizer. For a senior civil
servant, it’s irksome to see a position one
has spent 20 or 30 years preparing for pre-
empted by an outsider who doesn’t know the
difference between an audit exception and an
authorizing bill.

Mr. President, the report of the
Twentieth Century Fund Task Force
on the Presidential Appointment Proc-
ess identified another problem aggra-
vated by the mushrooming number of
political appointees, namely the in-
creasingly lengthy process of filling
these thousands of positions. As the
task force reported, both President
Bush and President Clinton were into
their presidencies for many months be-
fore their leadership teams were fully
in place. The task force noted that “‘on
average, appointees in both adminis-
trations were confirmed more than
eight months after the inauguration—
one-sixth of an entire presidential
term.” By contrast, the report noted
that in the presidential transition of
1960, ‘““Kennedy appointees were con-
firmed, on average, two and a half
months after the inauguration.”
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In addition to leaving vacancies
among key leadership positions in Gov-
ernment, the appointment process
delays can have a detrimental effect on
potential appointees. The Twentieth
Century Fund Task Force reported
that appointees can ‘“‘wait for months
on end in a limbo of uncertainty and
awkward transition from the private to
the public sector.”

Mr. President, a story in the Na-
tional Journal in November of 1993, fo-
cusing upon the delays in the Clinton
administration in filling political posi-
tions, noted that in Great Britain, the
transition to a new government is fin-
ished a week after it begins, once 40 or
so political appointments are made.
That certainly is not the case in the
United States, recognizing, of course,
that we have a quite different system
of government from the British par-
liament form of government.

Nevertheless, there is little doubt
that the vast number of political ap-
pointments that are currently made
creates a somewhat cumbersome proc-
ess, even in the best of circumstances.
The long delays and logjams created in
filling these positions under the Bush
and Clinton administrations simply il-
lustrates another reason why the num-
ber of positions should be cut back.

Mr. President, let me also stress that
the problem is not simply the initial
filling of a political appointment, but
keeping someone in that position over
time. In a recent report, the General
Accounting Office reviewed a portion
of these positions for the period of 1981
to 1991, and found high levels of turn-
over—7 appointees in 10 years for one
position—as well as delays, usually of
months but sometimes years, in filling
vacancies.

Mr. President, while | recognize that
this legislative proposal is not likely
to be popular with some in both par-
ties, | want to stress that this effort to
reduce the number of political ap-
pointees is bipartisan. The sponsorship
of this bill reflects this, and the bill it-
self applies not only to the current
Democratic administration, but to all
future administrations as well, what-
ever their party affiliation.

The sacrifices that deficit reduction
efforts require must be spread among
all of us. This measure requires us to
bite the bullet and impose limitations
upon political appointments that both
parties may well wish to retain. The
test of commitment to deficit reduc-
tion, however, is not simply to propose
measures that impact someone else.

As we move forward to implement
the NPR recommendations to reduce
the number of government employees,
streamline agencies, and make govern-
ment more responsive, we should also
right size the number of political ap-
pointees, ensuring a sufficient number
to implement the policies of any ad-
ministration without burdening the
Federal budget with unnecessary, pos-
sibly counterproductive political jobs.

Mr. President, when | ran for the U.S.
Senate in 1992, | developed an 82 point
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plan to reduce the Federal deficit and
achieve a balanced budget. Since that
time, | have continued to work toward
enactment of many of the provisions of
that plan and have added new provi-
sions on a regular basis.

The legislation | am introducing
today reflects one of the points in-
cluded on the original 82 point plan
calling for streamlining various Fed-
eral agencies and reducing agency
overhead costs. | am pleased to have
this opportunity to continue to work
toward implementation of the ele-
ments of the deficit reduction plan.

Mr. President, | ask unanimous con-
sent that the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 38

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. REDUCTION IN NUMBER OF POLITI-
CAL APPOINTEES.

(a) DEFINITION.—IN this section, the term
“‘political appointee’” means any individual
who—

(1) is employed in a position on the execu-
tive schedule under sections 5312 through
5316 of title 5, United States Code;

(2) is a limited term appointee, limited
emergency appointee, or noncareer ap-
pointee in the senior executive service as de-
fined under section 3132(a) (5), (6), and (7) of
title 5, United States Code, respectively; or

(3) is employed in a position in the execu-
tive branch of the Government of a confiden-
tial or policy-determining character under
Schedule C of subpart C of part 213 of title 5
of the Code of Federal Regulations.

(b) LIMITATION.—The President, acting
through the Office of Management and Budg-
et and the Office of Personnel Management,
shall take such actions as necessary (includ-
ing reduction in force actions under proce-
dures established under section 3595 of title
5, United States Code) to ensure that the
total number of political appointees shall
not exceed 2,000.

(c) EFFecCTIVE DATE.—This section shall
take effect on October 1, 1997.

Mr. McCAIN. Mr. President, I am
pleased to join with my good friend,
the junior Senator from Wisconsin [Mr.
FEINGOLD] to introduce legislation that
will limit the number of political ap-
pointees in the executive branch a
total of 2000. This legislation could
save an estimated $400 million over the
next five years.

There is no doubt that our Govern-
ment is bloated. In recent years, the
number of political appointees has
grown exponentially. Author Paul
Light, in his book Thickening Govern-
ment: Federal Government and the Dif-
fusion of Accountability, reports a 430
percent increase in the number of po-
litical appointees and senior executives
in the Federal Government between
1960 and 1992. The Congressional Re-
search Service also found that from
1980 to 1992, the number of political ap-
pointees in the executive branch grew 3
times faster than the total number of
executive branch employees 17 percent
compared to 5.6 percent.

The Government must continue to
tighten its belt, and the executive
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branch must not protect itself from
needed cuts. Our current $5 trillion
debt and our efforts to reach a balance
budget by the year 2002 call for imme-
diate action. No area of Government
spending should be overlooked, not the
least of which is funding for Govern-
ment employees. | am hopeful that this
administration will live up to their
rhetoric about reducing the deficit and
balancing the budget by supporting
this and other measures that get us
closer to a balanced budget.

Since this measure is consistent with
the recommendations of the Vice
President’s National Performance Re-
view [NPR], the administration should
not have a problem endorsing this leg-
islation. NPR called for reducing Fed-
eral managers and supervisors, arguing
that “‘over-control and micromanage-
ment’”’ not only ‘“‘stifle the creativity of
line managers and workers, they
consume billions per year in salary,
benefits, and administrative costs.”

Limiting the number of political ap-
pointees to 2000 was recommended by
former Federal Reserve Board Chair-
man Paul Volcker who chaired The Na-
tional Commission on Public Service.
His report supported reducing the num-
ber of Presidential appointees, stating
that the number of political appointees
may ‘“‘actually undermine effective
presidential control of the executive
branch.”

Despite all this compelling evidence,
Senator FEINGOLD and | have yet to be
successful in actually getting this leg-
islation enacted. Last year, we passed
an amendment to the Treasury-Postal
appropriations bill that would have
placed a 2300 cap on political ap-
pointees. Unfortunately, however, the
cap was dropped in conference. Given
the new era of bipartisanship and the
President’s repeated statements that
he wants to balance the budget, I am
hopeful that we will be successful in
this Congress.

I look forward to working with my
friend from Wisconsin to enact this im-
portant legislation that will streamline
Government operations and save the
taxpayers money.

By Mr. STEVENS (for himself,
Mr. BREAUX, Mr. THURMOND,
and Mr. MURKOWSKI):

S. 39. A bill to amend the Marine
Mammal Protection Act of 1972 to sup-
port the International Dolphin Con-
servation Program in the eastern tropi-
cal Pacific Ocean, and for other pur-
poses; to the Committee on Commerce,
Science, and Transportation.

THE INTERNATIONAL DOLPHIN CONSERVATION

PROGRAM ACT

Mr. STEVENS. Mr. President, during
the 104th Congress, Senators BREAUX,
CHAFEE, MOSELEY-BRAUN, MURKOWSKI,
THURMOND, SIMPSON and | introduced
legislation (S. 1420) to implement the
‘““Panama Declaration,” an agreement
under which twelve nations would com-
ply with a new regime to reduce dol-
phin mortality and conserve marine re-
sources in the Eastern Tropical Pacific
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Ocean (ETP). Our bill was approved by
voice vote in the Senate Commerce
Committee, and its companion (H.R.
2823) was passed overwhelmingly in the
House of Representatives.

Because of our focus in the second
session of the 104th Congress on reau-
thorizing the Magnuson-Stevens Fish-
ery Conservation and Management Act,
we were not able to turn to the Inter-
national Dolphin Conservation Pro-
gram Act until the closing weeks, and
opponents of the measure were able to
prevent its passage simply by objecting
on the Senate floor. We believe the bill
would have passed in the Senate by a
large majority if they had not objected.

I am pleased today to be joined by
Senators BREAUX, THURMOND, and MUR-
KOWSKI in reintroducing the bill. On
September 30, 1996, Majority Leader
LoTT committed to us that he will do
everything he can to provide time on
the Senate floor if it is necessary to
pass this important measure.

The Panama Declaration would cap
dolphin mortality in the ETP at 5,000
dolphin per year and set a goal of even-
tually eliminating dolphin mortality
altogether in that area. Only twenty
years ago, hundreds of thousands of
dolphin were being killed each year in
the ETP. The Declaration presents the
opportunity to lock in a maximum of
5,000 dolphin mortalities per year and
strengthen other conservation meas-
ures, including measures relating to
fishery observers, bycatch reduction,
and the protection of specific stocks of
dolphins in the ETP.

The dolphin mortality cap and new
conservation measures under the Pan-
ama Declaration will only take effect
if specific changes are made to U.S.
law. The two key changes are: (1) a
change to allow tuna caught in compli-
ance with the Panama Declaration (in-
cluding through the encirclement of
dolphins) to be imported into the Unit-
ed States; and (2) a change so that
“dolphin Safe” in the U.S. will mean
tuna caught in a set in which no dol-
phin mortality occurred (rather than
through non-encirclement). Our bill
would make these changes and allow
the new regime under the Panama Dec-
laration to go forward. If the U.S. does
not make the changes, other nations
will move forward without adequate
conservation measures and significant
increases in dolphin mortality may
occur.

Our legislation would guarantee U.S.
consumers that no dolphin were killed
during the harvest of tuna that is la-
beled as ‘“‘dolphin safe.”” Under existing
law, dolphins may have been killed, but
as long as the tuna was not harvested
by intentionally encircling dolphins, it
can be labeled as ‘‘dolphin safe.” To
avoid consumer confusion and increase
confidence in the ‘“‘dolphin safe’ label,
other labels with respect to marine
mammals will not be allowed. Only
ETP tuna caught without Killing any
dolphins would be labeled as ‘“‘dolphin
safe.”

The Administration helped negotiate
the Panama Declaration, and the
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President and Vice President strongly
support our legislation to implement
it. The bill is also supported by the
U.S. tuna boat owners, mainstream en-
vironmental groups such as
Greenpeace, the Center for Marine Con-
servation, the Environmental Defense
Fund, the National Wildlife Federa-
tion, and the World Wildlife Fund, the
American Sportfishing Association, the
National Fisherman’s Union, Seafarers
International, and United Industrial
Workers, the 12 nations who signed the
Panama Declaration (Belize, Columbia,
Costa Rica, Ecuador, France, Hon-
duras, Mexico, Panama, Spain,
Vanuatu, and Venezuela), and the edi-
torial boards of a number of the major
U.S. newspapers.

| ask for unanimous consent that the
following material related to the bill
be printed in the RECORD immediately
following my statement: First, the
Panama Declaration; second, letter
from President Clinton to the Presi-
dent to the Mexico supporting the leg-
islation; third, letter from Vice Presi-
dent GORE supporting the legislation;
fourth, article by State Department
Under Secretary Tim Wirth supporting
the legislation; and fifth, editorials,
op-eds, and opinion pieces from USA
Today, the Washington Post, the Dal-
las Morning News, the Houston Chron-
icle, the New York Times, and the
Christian Science Monitor supporting
the legislation; sixth, letters from nu-
merous environmental, fishing, and
labor organizations supporting the leg-
islation.

I look forward to working with the
Chairman and Ranking Member of the
Senate Commerce Committee to secure
the expeditious approval of the Com-
mittee of this important bill, and with
the majority leader once the bill has
been reported by the Committee.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECLARATION OF PANAMA

The Governments of Belize, Colombia,
Costa Rica, Ecuador, France, Honduras, Mex-
ico, Panama, Spain, United States of Amer-
ica, Vanuatu and Venezuela, meeting in Pan-
ama City, Republic of Panama on October 4,
1995, hereby reaffirm the commitments and
objectives of the La Jolla Agreement of (1)
progressively reducing dolphin mortality in
the eastern Pacific Ocean (EPO) fishery to
levels approaching zero through the setting
of annual limits and (2) with a goal of elimi-
nating dolphin mortality in this fishery,
seeking ecologically sound means of captur-
ing large yellowfin tunas not in association
with dolphins.

Recognizing the strong commitments of
nations participating in the La Jolla Agree-
ment and the substantial successes realized
through multilateral cooperation and sup-
porting national action under that Agree-
ment, the Governments meeting in Panama,
including those which are, or have an-
nounced their intention to become, members
of the Inter-American Tropical Tuna Com-
mission (IATTC), announce their intention
to formalize by January 31, 1996, the La Jolla
Agreement as a binding legal instrument
which shall be open to all nations with
coastlines bordering the EPO or with vessels
fishing for tuna in this region. This shall be
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accomplished by adoption of a binding reso-
lution of the IATTC or other legally binding
instrument. The adoption of the IATTC reso-
lution or other legally binding instrument,
that utilizes to the maximum extent possible
the existing structure of the IATTC, is con-
tingent upon the enactment of changes in
United States law as envisioned in Annex |
to this Declaration. The binding legal instru-
ment shall build upon the strengths and
achievements of the La Jolla Agreement, the
working groups established under it, and the
actions of the Governments participating in
that Agreement. This binding legal instru-
ment shall consist of the La Jolla Agree-
ment, its appendices, and the decisions of the
governments under that Agreement as modi-
fied to achieve the objectives and commit-
ments contained herein.

The Governments meeting in Panama
agree that in concluding, adopting, and im-
plementing this binding legal instrument,
they will:

Commit to the conservation of ecosystems
and the sustainable use of living marine re-
sources related to the tuna fishery within
the EPO. Adopt conservation and manage-
ment measures that ensure the long-term
sustainability of tuna stocks and other
stocks of living marine resources in the EPO.
Such measures shall be based on the best sci-
entific evidence, including that based on a
precautionary methodology, and shall be de-
signed to maintain or restore the biomass of
harvested stocks at or above levels capable
of producing maximum sustainable yield,
and with the goal to maintain or restore the
biomass of associated stocks at or above lev-
els capable of producing maximum sustain-
able yield. These measures and methodology
should take into consideration, and account
for, natural variation, recruitment rate, nat-
ural mortality rate, population growth rate,
individual growth rate, population param-
eters K and r, and scientific uncertainty.

Commit, according to their capacities and
in coordination with the IATTC, to the as-
sessment of the catch and bycatch of juve-
nile yellowfin tuna and other stocks of living
marine resources related to the tuna fishery
in the EPO and the establishment of meas-
ures to, inter alia, avoid, reduce and mini-
mize the bycatch of juvenile yellowfin tuna
and bycatch of non-target species, in order
to ensure the long-term sustainability of all
these species, taking into consideration of
the interrelationships among species in the
ecosystem.

Commit in the exercise of their national
sovereignty to enact and enforce this instru-
ment through domestic legislation and/or
regulation, as appropriate.

Adopt cooperative measures to ensure
compliance with this instrument, building
upon decision IGM 6/93, Appendix 1V, ‘““Guid-
ing Principles Respecting Relationships be-
tween Stats Both Party and Non-Party to
the Agreement,” taken by the nations par-
ticipating in the La Jolla Agreement Work-
ing Group in Vanuatu in June 1993, and ad-
vance the work of the Working Group on
Compliance, building upon decision IGM 6/93,
Appendix V, “Options for Action Against Na-
tions Not Complying With the Agreement.”
(Annex I1)

Enhance the practice of reviewing and re-
porting on compliance with this instrument,
building upon past practices under the La
Jolla Agreement.

Establish a per-stock per-year cap of be-
tween 0.2% of the Minimum Estimated Abun-
dance (Nmin) (as calculated by the U.S. Na-
tional Marine Fisheries Service or equiva-
lent calculation standard) and 0.1% of Nmin,
but in no event shall the total annual mor-
tality exceed 5000 consistent with the com-
mitments and objectives stated in the pre-
amble above. In the year 2001, the per-stock,
per-year cap shall be 0.1% of Nmin.
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Conduct in 1998 a scientific review and as-
sessment of progress toward the year 2001 ob-
jective, and consider recommendations as
appropriate. Up to the year 2001, in the event
that annual mortality of 0.2% of Nmin is ex-
ceeded for any stock, all sets on that stock
and on any mixed schools containing mem-
bers of that stock shall cease for that fishing
year. Beginning in the year 2001, in the event
that annual mortality of 0.1% of Nmin for
any stock is exceeded, all sets on that stock
and on any mixed schools containing mem-
bers of that stock shall cease for that fishing
year. In the event that annual mortality of
0.1% of Nmin is exceeded for either Eastern
Spinner or Northeastern Spotted dolphin
stocks, the governments commit to conduct
a scientific review and assessment and con-
sider further recommendations.

Establish a per-vessel maximum annual
DML consistent with the established per-
year mortality caps.

Establish a system that provides incen-
tives to vessel captains to continue to reduce
dolphin mortality, with the goal of eliminat-
ing dolphin mortality in the EPO.

Establish or strengthen National Scientific
Advisory Committees (NATSAC), or the
equivalent, of qualified experts, operating in
their individual capacities, which shall ad-
vise their respective governments on mecha-
nisms to facilitate research, and on the for-
mulation of recommendations for achieving
the objectives and commitments contained
herein, or strengthen existing structures in
order to conform with the requirements de-
lineated herein. Membership to NATSACs
shall include, inter alia, qualified scientists
from the public and private sector and NGOs.
The NATSACs shall:

1. Receive and review data, including data
provided to national authorities by the
LATTC;

2. Advise and recommend to their govern-
ments measures and actions that should be
undertaken to conserve and manage the
stocks of living marine resources of the EPO;

3. Make recommendations to their govern-
ments regarding research needs, including
ecosystems; fishing practices; and gear tech-
nology research, including the development
and use of selective, environmentally safe
and cost-effective fishing gear; and the co-
ordination and facilitation of such research;

4. Conduct scientific reviews and assess-
ments by the year 1998 regarding progress to-
ward the year 2001 objective stated above,
and make appropriate recommendations to
their governments concerning these reviews
and assessments, as well as additional as-
sessments in the year 2001 as provided above;

5. Consult other experts as needed;

6. Assure the regular and timely full ex-
change of data among the parties and the
NATSACs on catch of tuna and associated
species and bycatch, including dolphin mor-
tality data, for the purposes of developing
conservation and management recommenda-
tions to their governments as well as rec-
ommendations for enforcement and sci-
entific research while not violating the con-
fidentiality of business-confidential data;

7. Establish procedures to, inter alia, hold
public meetings and maintain the confiden-
tiality of business-confidential data.

Reports of the NATSACs, including of
their cooperative meetings, shall be avail-
able to the parties and the public.

The NATSACs shall cooperate, through
regular and timely meetings, including at a
minimum in conjunction with the meetings
of the LATTC, in the review of data and the
status of stocks, and in the development of
advice for achieving the objectives and com-
mitments contained herein.

Promote transparency in their implemen-
tation of this Declaration, including through
public participation as appropriate.
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As soon as possible, the nations of the
Intergovernmental Group convened under
the auspices of the LATTC will initiate dis-
cussions related to formulation of a new,
permanent, binding instrument.

ANNEX |

Envisioned changes in United States law:

1. Primary and Secondary Embargoes. Ef-
fectively lifted for tuna caught in compli-
ance with the La Jolla Agreement as formal-
ized and modified through the processes set
forth in the Panama Declaration.

2. Market Access. Effectively opened to
tuna caught in compliance with the La Jolla
Agreement as formalized and modified
through the processes set forth in the Pan-
ama Declaration with respect to States to
include: IATTC Member States and other
States that have initiated steps, in accord-
ance with Article 5.3 of the IATTC Conven-
tion, to become members of that organiza-
tion.

3. Labeling. The term ‘‘dolphin safe”” may
not be used for any tuna caught in the EPO
by a purse seine vessel in a set in which a
dolphin mortality occurred as documented
by observers by weight calculation and well
location.

ANNEX 11

Guiding Principles respecting relationships
between States both Party and Non-Party to
the Agreement.

The Parties to the Agreement incorporate
into the Agreement a guiding principle that
no Party shall act in a manner that assists
non-parties to avoid compliance with the ob-
jectives of the Agreement.

When a coastal state that is a Party issues
a license to engage in fishing in its Exclusive
Economic Zone portion of the eastern Pa-
cific Ocean (EPO), either directly or through
a licensing agreement, to a vessel of a non-
party, the license should be subject to the
provisions of the Agreement.

The Parties should consider prohibiting
persons under their jurisdiction from assist-
ing in any way vessels of non-complying Par-
ties or non-parties operating in the fishery.

Any state whose vessels are conducting
purse-seine tuna-fishing operations in the
EPO should be invited to join the Agree-
ment. The Parties should draw the attention
of any state that is not a party to the Agree-
ment to any activity undertaken by its na-
tionals or vessels which, in the opinion of
the Parties, affects the implementation of
the objectives of the Agreement.

Options for Action With Respect to Na-
tions Party to the Agreement

Diplomatic actions:

Collective representation to the non-com-
plying nation. This would constitute a com-
munication emanating from plenary meeting
of the participating nations after consulta-
tion with the non-complying nation.

Diplomatic communication. Each partici-
pating nation, acting individually or in con-
cert with other nations, would undertake a
diplomatic demarche to the non-complying
nation.

Public opinion actions:

Dissemination of information regarding
the non-compliance of the nation to the pub-
lic through appropriate media, e.g., a press
conference.

Operational restrictions:

Denial of access to the Exclusive Economic
Zones of nations party to the agreement for
fishing operations by tuna fishing vessels of
the non-complying nation. The scope of this
action have to be determined by the Inter-
national Review Panel (IRP) by defining
what constitutes a tuna-fishing vessel, i.e.,
vessels covered by the Agreement, or other
tuna-fishing vessels as well. This action
should not restrict freedom of navigation or
other rights of vessels under international
law.
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Restriction of access to ports and port
servicing facilities for tuna fishing vessels of
the non-complying nation. This would not
apply to vessels in distress.

Refusal of logistical support and/or sup-
plies to tuna-fishing vessels of the non-com-
plying nation. Reduction of Dolphin Mortal-
ity Limits (DMLs) to all vessels of the non-
complying Party by specified percentages.
DMLs would be restored immediately upon a
determination that the nation is in compli-
ance.

Economic sanctions:

Trade measures. The Working Group dis-
cussed at length trade measures against non-
complying nations. These might include em-
bargoes or other restrictions on the imports
of, for example, tuna, other fish products,
other marine products, or other products.

The consideration of such measures was
recognized to be an extremely delicate and
evolving policy issue for which few guide-
lines exist in international law. The Working
Group noted ongoing discussions concerning
this issue in other international fora. In
light of these considerations, the Working
Group agreed that trade measures should re-
ceive further review by the Parties prior to
making any recommendation in this respect.

Fines (monetary penalties). The Working
Group considered that the IRP should iden-
tify procedures for imposing fines, including
defining the value of the fines (this could be
based on a percentage of the amount of the
commercial value of the catch), and the des-
tination of the fines (e.g., an international
trust fund) as issues that the Parties should
discuss. The Working Group noted that there
apparently is no precedent for such fines.

B. Options for Action With Respect to Na-
tions Not Party to the Agreement

Diplomatic actions:

Collective representation to the non-party.
This would constitute a communication
emanating from a plenary meeting of the
participating nations after consultations
with the non-party.

Diplomatic communication. Each partici-
pating nation, acting individually or in con-
cert with other nations, would undertake a
diplomatic demarche to the non-party.

Public opinion actions:

Dissemination of information regarding
the non-compliance of the non-party to the
public through appropriate media, e.g., a
press conference.

Operational restrictions:

Restriction of access to ports and port
servicing facilities for tuna-fishing vessels of
the non-party. The scope of this action
would have to be determined by the IRP by
defining what constitutes a tuna-fishing ves-
sel, i.e., solely vessels covered by the Agree-
ment, or other tuna-fishing vessels as well.
This action should not restrict freedom of
navigation and other rights of vessels under
international law, and particularly would
not apply to vessels in distress.

Refusal of logistical support and/or sup-
plies to tuna fishing vessels of the non-party
nation.

Prohibiting nationals from assisting in any
way vessels of the non-party operating in the
fishery.

Economic sanctions:

The Working Group noted that economic
sanctions with respect to non-parties call
into consideration all the issues raised above
with respect to the imposition of such sanc-
tions on Parties, and noted that the imposi-
tion of such sanctions with respect to non-
parties involves additional complex legal
considerations. The Working Group rec-
ommends that the Parties consider whether
such sanctions against non-parties are an ap-
propriate means of promoting compliance
with the objectives of the Agreement and
whether they are consistent with inter-
national law.
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THE WHITE HOUSE,
Washington, October 7, 1996.

His Excellency, ERNESTO ZEDILLO PONCE DE

LEON,

President of the United Mexican States, Mexico,
D.F.

DEAR MR. PRESIDENT: As you know, our
governments have been working diligently
for several years to protect dolphins and
other marine life in the Eastern Tropical Pa-
cific. The adoption of the Panama Declara-
tion last year brought with it the promise of
further international cooperation in these
efforts.

This year, the United States Congress con-
sidered legislation to implement the Panama
Declaration. The House of Representatives
passed such legislation by a large majority.
However, despite the considerable efforts of
my Administration and many others in our
country who support the Panama Declara-
tion, we were unable to secure final passage
of the legislation.

I wanted to express my deep disappoint-
ment with the failure to enact legislation to
implement the Panama Declaration this
year. Let me assure you that passing such
legislation is a top priority for my Adminis-
tration and for me personally. We will work
with members of the bipartisan coalition
supporting the Panama Declaration to intro-
duce implementing legislation in the first 30
days of the new Congress and to pass such
legislation as soon as possible thereafter.

I believe it is important for us to continue
to work together on this issue.

Sincerely,
BiLL CLINTON.
THE VICE PRESIDENT,
Washington, June 3, 1996.

Hon. TED STEVENS,

Chairman, Subcommittee on Oceans and Fish-
eries, U.S. Senate, Hart Senate Office Build-
ing, Washington, DC.

DEAR TED: | am writing to thank you for
your leadership on the International Dolphin
Conservation Program Act, S. 1420. As you
know, the Administration strongly supports
this legislation, which is essential to the
protection of dolphins and other marine life
in the Eastern Tropical Pacific.

In recent years, we have reduced dolphin
mortality in the Eastern Tropical Pacific
tuna fishery far below historic levels. Your
legislation will codify an international
agreement to lock these gains in place, fur-
ther reduce dolphin mortality, and protect
other marine life in the region. This agree-
ment was signed last year by the United
States and 11 other nations, but will not
take effect unless your legislation is enacted
into law.

As you know, S. 1420 is supported by major
environmental groups, including Greenpeace,
the World Wildlife Fund, the National Wild-
life Federation, the Center for Marine Con-
servation, and the Environmental Defense
Fund. The legislation is also supported by
the U.S. fishing industry, which has been
barred from the Eastern Tropical Pacific
tuna fishery.

Opponents of this legislation promote al-
ternative fishing methods, such as ““log fish-
ing” and ‘“‘school fishing,” but these are en-
vironmentally unsound. These fishing meth-
ods involve unacceptably high by-catch of
juvenile tunas, billfish, sharks, endangered
sea turtles and other species, and pose long-
term threats to the marine ecosystem.

I urge your colleagues to support this leg-
islation. Passage of this legislation this ses-
sion is integral to ensure implementation of
an important international agreement that
protects dolphins and other marine life in
the Eastern Tropical Pacific.

Sincerely,
AL GORE.
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[From the Christian Science Monitor]
TAKE THE FINAL STEP TO PROTECT DOLPHINS
(By Timothy E. Wirth)

One of the sharpest criticisms of the envi-
ronmental movement is that it is forever
emphasizing major ecological ailments while
refusing to acknowledge even the slightest
environmental progress.

Make no mistake, the magnitude of the
world’s environmental challenges is as im-
mense as it is ominous. Yet in only a flash of
human history, we have begun to take on
these challenges. There are successes about
which we can be optimistic; and they dem-
onstrate that reason and resolve, partnership
and passion, can get the better of dangerous
ecologist trends.

Almost 10 years ago, horrific footage of
dolphins being slaughtered in large numbers
drove home the need for efforts to prevent
dolphin mortality in the tuna fishing indus-
try. Having adopted a Marine Mammal Pro-
tection Act for domestic fishing operations,
the US began working with international
partners through the Inter-American Tropi-
cal Tuna Commission (IATTC), with the aim
of reducing dolphin mortality. Congress also
enacted legislation that included a domestic
ban on the sale of tuna not caught in a man-
ner deemed ‘‘dolphin safe.”

The results: Dolphin mortality has been
virtually eliminated, cut by more than 90
percent in what is known as the Eastern
Tropical Pacific tuna fishery. This dramatic
decline in dolphin mortality is attributable
to American leadership and international co-
operation. The IATTC has evolved into one
of the best and most rigorously enforced con-
servation regimes in the world.

It’s time the United States and all con-
servationists recognize the enormous drop in
dolphin mortality, strengthen this inter-
national program, and set the stage for fur-
ther progress. To do this we must reopen our
market to trade in tuna with cooperative na-
tions in the hemisphere.

Fortunately, last fall a coalition of envi-
ronmental groups and Latin American coun-
tries reached an agreement in Panama that
will accomplish these goals. The ‘““Panama
Declaration,” endorsed by Greenpeace, the
Center for Marine Conservation, the Envi-
ronmental Defense Fund, National Wildlife
Federation, and the World Wildlife Fund, is a
model agreement not only for international
cooperation, but also as a way to acknowl-
edge our accomplishments even as we aim to
do better in the future.

The Panama Declaration sets a goal of
eliminating dolphin mortality altogether,
establishes a binding program to protect a
wide variety of species throughout the East-
ern Tropical Pacific ecosystem, and requires
that internationally trained observers are on
all tuna vessels, as well as additional meas-
ures to ensure compliance.

The US will enable the Panama agree-
ments to take effect by reopening the US
market to tuna caught in compliance with
the IATTC program, lifting the tuna embar-
go, and requiring that labels for ‘“‘dolphin
safe’”” tuna define fish caught without inci-
dental deaths of dolphins. A bipartisan coali-
tion—led by Sens. John Breaux (D) of Louisi-
ana and Ted Stevens (R) of Alaska—has in-
troduced legislation to implement these
agreements, and the Clinton administration
is working with Congress to ensure their im-
mediate passage.

Gains of this magnitude in the conserva-
tion of marine mammals are difficult enough
for one nation to achieve. Brokering resolu-
tion to these challenges on an international
scale is far more challenging. It means per-
suading other nations, particularly those
less fortunate than our own, to sacrifice
short-term political and economic interests
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in the name of long-term ecological and eco-
nomic health. This is particularly true with
dolphin conservation. Without the Panama
Declaration, most observers say, the IATTC
will collapse.

There are some environmental organiza-
tions who understandably say we should aim
for an even higher moral standard, one where
no dolphins are killed during tuna fishing
(the Panama agreements would allow inci-
dental deaths totalling less than one-tenth
of 1 percent of all dolphins in the Eastern
Tropical Pacific). Yet the Panama Declara-
tion is more than a moral victory. It cele-
brates an environmental success story and
rewards international partners for their co-
operation and commitment in conserving
marine mammals. It aims for no dolphin
deaths in the future.

There is little alternative to the agree-
ments signed in Panama. Countries through-
out the hemisphere have made it clear they
are losing patience with what they see as an
unfair trade barrier—particularly in light of
the progress made in reducing dolphin mor-
talities. If the US fails to take the steps nec-
essary to implement the Panama Declara-
tion, these countries intend to return to fish-
ing methods that kill more dolphins.

At a time when our environmental laws
and commitments are under attack, it is es-
sential that we consolidate gains made in
protecting the global environment. It’s time
to declare victory with swift congressional
enactment of legislation that will implement
the Panama Declaration.

[From USA Today, Jan. 6, 1997]
HELP SAVE DOLPHINS

I was pleased to see your Dec. 27 editorial
supporting enactment of legislation for the
protection of dolphins accidentally caught
during fishing operations for tuna (‘‘Dolphin
law has served its purpose; reform it,”” Our
View, Debate).

This legislation would implement a strong
international agreement among the nations
fishing for tuna in the eastern Pacific—one
of the best international marine resource
agreements in the world.

The agreement locks into place the dra-
matic reduction in dolphin mortalities,
which is highlighted in the editorial, and in-
cludes a commitment by the nations in-
volved in the fishery to work toward a goal
of eliminating all dolphin deaths. The agree-
ment also provides for comprehensive mon-
itoring by observers and strict penalties for
violations.

Because the tuna fishery in the eastern Pa-
cific Ocean is conducted almost entirely by
foreign vessels on the high seas or in their
own waters, it can be regulated effectively
only by international agreement. Yet, as
your editorial recognizes, the dolphin protec-
tion agreement is in jeopardy because tuna
trade embargoes imposed before the agree-
ment was negotiated continue against those
nations participating in the program. The
administration strongly supports your call
for legislative reform to remove the trade
embargoes and implement this important
international program.

[From USA Today, Jan. 3, 1997]
INTERNATIONAL COOPERATION NEEDED TO
PROTECT DOLPHINS, OTHER OCEAN LIFE

The editorial ““Dolphin law has served its
purpose; reform it”” (Our View, Debate, Dec.
27) hit the nail on the head by pointing out
that so-called dolphin-safe fishing methods
are harmful to other wildlife including
sharks, billfish and sea turtles, which are as
much a part of the oceans as dolphins.

That is a major reason the Center for Ma-
rine Conservation (CMC), Environmental De-
fense Fund, Greenpeace, National Wildlife
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Federation and World Wildlife Fund all sup-
port legislation in Congress to implement
the Panama Declaration, a binding inter-
national agreement signed by the United
States and 11 Latin American nations. The
agreement will ensure continued reduction
of dolphin deaths in the Eastern Tropical Pa-
cific (ETP) tuna fishery and also protect
other ocean wildlife.

As one of the organizations that led the
fight for dolphin-safe labeling, CMC agrees
with USA TODAY that we should benefit
from experience and recognize that the cur-
rent law is having some unintended and un-
acceptably harmful impacts on ocean life.

Our commitment to conserving dolphins
and all ocean creatures leads us to support
legislation to implement the Panama Dec-
laration. The legislation would lock in the
dramatic progress that has been made in re-
ducing dolphin deaths in the ETP by more
than 95 percent. It would reduce unintended
catches of sharks, billfish and sea turtles in
tuna nets and assure U.S. consumers no dol-
phins died, regardless of fishing method, in
capturing the tuna found on the shelves.

While those who oppose the agreement
might like to live in a world where the U.S.
dictates international environmental policy,
the reality is far different. Increasingly, we
are seeing the need to promote international
cooperation, which can be a tremendous
boon to environmental protection.

Failure to adopt this legislation could re-
sult in loss of controls on dolphin deaths.
The choice is between the rule of law and an-
archy on the seas.

[From the USA Today, Dec. 27, 1996]

DOLPHIN LAW HAS SERVED ITS PURPOSE;
REFORM IT

Last year, fewer than 3,300 dolphins died in
the gigantic nets used to catch yellowfin
tuna in the eastern tropical Pacific Ocean.
That sounds like a lot, but it’s down from
more than 130,000 in 1986, and it’s compelling
evidence that it’s time to reform the federal
ban on tuna that is not “‘dolphin safe.”

For some unknown reason, tuna swim be-
neath dolphins. So for years, fishers set their
tuna nets around dolphins. Unfortunately,
the dolphins would get tangled in the nets
with the tuna. Hundreds of thousands
drowned each year.

That slaughter inspired Congress to begin
passing laws to protect marine mammals as
early as 1972. And the tuna industry has re-
sponded, designing dolphin-friendly nets and
developing tactics for herding dolphins out
before winching tuna in. Most recently, in
1992, Congress embargoed all tuna caught by
encircling dolphins and made the ‘“‘dolphin-
safe’” label a condition for all tuna sold in
the country.

The result has been both satisfying and
troubling. The industry has developed safe
ways of netting the tuna that run with dol-
phins. But the embargo also encourages fish-
ers to set their nets around ocean debris and
schools of smaller tuna. This is ‘“‘dolphin
safe,”” but it nets and Kills thousands of tons
a year of other creatures—sharks, marlin,
even endangered sea turtles.

That’s a fast way to trash an ecosystem.
Yet the practice continues because other-
wise—no label. And no label, no market.

It’s time to sing a different tuna. First, lift
the embargo, which applies only to tuna
caught by encircling dolphins, even though
other tactics may kill some dolphins, too.
Instead, embargo fish when strict dolphin
mortality rates are exceeded. And redefine
“dolphin safe’”” to mean fish caught without
a single dolphin death. This will:

Help ease testy trade relations with coun-
tries like Mexico, which has lost market
share because of the embargo.
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Give the industry a reason to fish with
methods that are ““ocean safe’” as well as dol-
phin safe.

And help recover some of the American
jobs that fled to Asia when the embargo
made it difficult to compete.

Contrary to some claims, the reforms
would not put dolphins in greater peril. In
fact, without these changes, nations that
now voluntarily follow dolphin-safe practices
have threatened to stop. That would increase
dolphin mortality.

There’s another reason to reform the law.
To be effective, the nation’s enviroregs need
to harness market forces. And to be credible,
they must also acknowledge success. Tuna
reform would satisfy both requirements
while proving to skeptics that Congress can
indeed capitalize on and reward compliance.
Doing so should be at the top of the new Con-
gress’ fish-list.

DOLPHINS SAFER

The number of dolphins killed in tuna nets
in the eastern tropical Pacific Ocean has
fallen steeply.

1989 96,979
1990 52,531
1991 27,292
1992 15,539
1993 3,601
1994 4,096
1995 13,274

1Estimated. Source: Marine Mammal Commission.

[From the Washington Post, Dec. 16, 1995]
SAVING DOLPHINS

American law tries to protect dolphins
even in international waters, and the time
has come to revise that law. In its present
form, it will be much less effective in the fu-
ture. But the opposed revisions now moving
through Congress sharply divide environ-
mentalists.

Tuna have the habit of swimming under
the dolphins, and to get the tuna, fishermen
encircle the dolphins with their nets. In the
past this has led to an immense slaughter of
dolphins—three decades ago, more than
700,000 a year died in those nets in the great
fishing grounds of the eastern Pacific. Amer-
ican law now bans the importation not only
of tuna caught by encirclement but tuna
from any country that permits its fishermen
to use those nets. That includes Mexico, but
Mexican fishermen, hoping to regain access
to the U.S. market, have greatly improved
their practices. The dolphin kill last year
was under 5,000—a triumph of conservation.

But it won’t last. For one thing, the alter-
native methods of catching tuna, while spar-
ing the dolphins, are wasteful of other valu-
able and sometimes rare marine life. More
important, admission to the U.S. market is
becoming less effective as an incentive.
Other markets are opening up rapidly in
Asian and Latin American countries that
have no rules whatever on the tuna catch.

To lock in the recent progress, the United
States has negotiated a binding agreement
among all the countries that have fishing
fleets in the eastern Pacific. It would con-
tinue to press for lower dolphin mortality,
but it would permit the use of the encircling
nets. They can be manipulated to spill out
the dolphin before the tuna are hauled
aboard, and international observers are on
every tuna boat in the eastern Pacific. The
new agreement would allow into this coun-
try tuna taken in any supervised haul that
did not result in the death of dolphins.

Some environmental organizations object
vehemently to encircling nets on any terms
and point out that, while the number of dol-
phin deaths would be small, it wouldn’'t be
zero. They demand zero. Other environ-
mentalists reply that if Congress doesn’t ac-
cept this deal, the new international agree-
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ment will come unraveled and old-style fish-
ing, cruder and cheaper, will reappear along
with much higher dolphin deaths. They’re
right. This agreement, carried out by the bill
that Sens. Ted Stevens (R-Alaska) and John
Breaux (D-La.) are sponsoring, can provide
permanent protection—as present law does
not—to the Pacific’s dolphins.
[From the Dallas Morning News, July 30,
1996]

FouL FISHING

U.S. SHOULD ACT TO MAKE TUNA TRULY
““DOLPHIN-SAFE”’

Congratulations, Flipper!

Your chances of surviving to old age have
improved greatly since the United States
began to embargo tuna caught in dolphin-
killing nets and the food industry began to
entice environmentally conscious consumers
with “‘dolphin-safe’” tuna.

The proof is in the numbers: Dolphin
deaths related to tuna fishing in the eastern
Pacific Ocean fell to fewer than 5,000 in 1994
from 600,000 in 1972.

However, you probably think that 5,000 dol-
phin deaths are still too many. And you’'re
probably concerned that the methods used to
trap tuna still end up killing hundreds of
thousands of pounds of other species, includ-
ing sharks, marlins and endangered sea tur-
tles.

Furthermore, you probably worry that the
“dolphin-safe’” label on tuna cans is mislead-
ing. The label means only that dolphins were
not encircled by nets in the eastern Pacific.
It does not mean that no dolphins were
killed, or that dolphin-deadly methods were
not used elsewhere in the Pacific or in other
waters.

So, you probably like the new inter-
national agreement designed to drastically
reduce the Killing. So do we. Emphatically.

The Panama Declaration, which was signed
last year by the United States and 11 other
countries, would allow fleets to return to the
old encirclement method of catching tuna.
But it would require signatories to use tech-
niques that allow dolphins to escape. Those
countries also would investigate ways to
avoid killing other species.

The best thing about the new agreement is
that it is multilateral rather than unilat-
eral. In other words, it involves many coun-
tries rather than just the United States.

Current U.S. law is well meaning, but it
puts the heaviest burden on U.S. fleets by
forbidding them alone from using the
ancirclement method. And it puts the United
States in the awkward position of heavy-
handedly denying its market to foreigners to
compel good behavior.

Bills to approve the agreement have passed
unanimously in Senate and House commit-
tees. They have President Clinton’s support.
Despite opposition from some environmental
groups, who cling to the outdated notion
that unilateral action by the United States
is best, there is no good reason why both
houses of Congress should not pass the bills
and send them to Mr. Clinton for his signa-
ture.

[From the Houston Chronicle, July 13, 1996]
DOLPHIN SAFE

Consumers who choose only tuna marked
“dolphin safe’” because they believe it means
these highly intelligent mammals are not
being harmed in the tuna fishing process
may not be getting what they are paying for.

A bill now before Congress that has broad
support from environmental groups and the
tuna fishing industry will ensure that ‘‘dol-
phin safe’”” means what it implies. The bill
would also help safeguard the delicate eco-
system of prime tuna fishing waters, ensur-
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ing a healthy tuna fishery to future genera-
tions.

The pending legislation in the House and
Senate would undo damage from a well-in-
tentioned 1988 embargo that banned tuna
from any nation that fished in the Eastern
Tropic Pacific Ocean (ETP) that killed dol-
phin at rates higher than did the U.S. fleet,
The hope was to stop the annual drowning of
hundreds of thousands of dolphins in nets
cast around them for the tuna that tend to
swim with dolphins. It backfired. Within two
years, all foreign nations had been embar-
goed.

Then, in 1990, Congress said any fishing
boats that stopped using the dangerous en-
circling net technology in the ETP could
label their product ‘“‘dolphin safe.”” This too
has been a disaster because other fishing
methods tend to kill great numbers of other
animals, such as endangered sea turtles,
sharks, billfish and juvenile tuna.

Moreover, these attempts to protect dol-
phins in the ETP prompted a mass exodus of
the U.S. tuna fleet in those waters, leaving
foreign fishing boats, which were embargoed
in the U.S. anyway to continue their harm-
ful fishing practices in the ETP and the U.S.
fleet to continue ensnaring dolphins else-
where.

Under the proposal before Congress, only
tuna catches that involved no dolphin Kills
whatsoever—and that fact must be certified
by an independent inspector aboard ship—
could be labeled *““dolphin safe.”” Such observ-
ers are already aboard many ships as a result
of voluntary measures adopted by 12 coun-
tries, including the United States and Mex-
ico. The bill also seeks to lift the tuna em-
bargo to give foreign fishermen the incentive
to continue those voluntary measures.

The voluntary agreement, which induced
tuna fishermen to actually free ensnared dol-
phins by hand, are set to expire in 1999. Best
estimates show only 5,000 dolphins were
killed under the voluntary protection meas-
ures. Congress should continue this progress
by passing this vital legislation.

[From the New York Times, July 7, 1996]
THE BEST WAY TO SAVE DOLPHINS

The environmental community is engaged
in a rare and bitter brawl over competing
Congressional bills aimed at protecting a be-
loved environmental symbol—the bottle-
nosed dolphin. Each side thinks it has the
better scheme to protect dolphins that are
incidentally trapped and killed by the giant
nets used by tuna fleets. This is a complex,
emotional issue and all the disputants are
animated by the best of intentions. But the
approach contained in a measure sponsored
by Representative Wayne Gilchrest, a Mary-
land Republican, and supported by the Clin-
ton Administration, offers the dolphin a bet-
ter chance than the alternatives.

Mr. Gilchrest’s bill rubs a lot of people the
wrong way because it seems to endorse the
very fishing methods that got the dolphin in
trouble in the first place. For reasons that
are not fully understood by scientists, adult
tuna in the rich fishing grounds of the east-
ern Pacific tend to congregate underneath
dolphins. Tuna vessels follow a school of dol-
phins, cast their mile-long nets and haul in
the tuna below. Until a few years ago, thou-
sands of dolphins routinely drowned in the
nets or were crushed when the boats winched
them in.

In 1990, Congress placed an embargo on all
tuna caught by this method, known as ‘“‘en-
circlement,” costing big tuna-fishing coun-
tries like Mexico, Ecuador and Costa Rica
hundreds of millions of dollars. In 1992, these
countries convened in La Jolla, Calif., with
United States officials and pledged to adopt
safer fishing methods. They did not abandon
the encirclement method, but they vastly
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improved it. They installed dolphin “‘safety
panels” in their nets, which acted as escape
hatches. They deployed divers to assist dol-
phins who could not find their way out. They
learned how to dip their nets deeper into the
water to allow dolphins to escape while re-
taining the tuna. These new techniques led
to a stunning drop in dolphin mortality in
the eastern Pacific—from 133,000 killed in
1986 to 3,274 last year, a figure calculated by
independent monitors on boats that used the
improved encirclement techniques. Even so,
the tuna caught by encirclement have re-
mained embargoed.

Mr. Gilchrest’s bill, which has the endorse-
ment of Vice President Al Gore, would re-
ward these efforts by lifting the embargo.
The bill would also reward any batch of tuna
caught without a single dolphin death—a
fact to be verified by on-board monitors—
with the coveted and commercially impor-
tant ““dolphin-safe’’ label.

The Gilchrest measure has the support of
Greenpeace, the Environmental Defense
Fund and several other advocacy groups. It
is opposed by the Sierra Club and the De-
fenders of Wildlife, and by the Earth Island
Institute in San Francisco, which has done
more than any other group to call attention
to dolphin mortality. Earth Island’s cham-
pion in the Senate is Barbara Boxer, the
California Democrat, whose bill would con-
tinue to ban all tuna caught by the encircle-
ment method.

Unfortunately, the other methods of trap-
ping tuna carry serious disadvantages. Under
one approach, fishermen cast their nets
around logs and other debris floating near
the shoreline, which often attract tuna. That
is safe for dolphins, but it kills a huge “‘by-
catch’ of sharks, turtles and other valuable
marine life, not to mention tons of juvenile
tuna whose demise imperils future tuna
stocks.

Senator John Chafee, a Republican envi-
ronmentalist who is sponsoring a Senate bill
comparable to Mr. Gilchrest’s, believes that
not just the dolphin but an entire marine
ecosystem is at stake. He has concluded,
rightly, that the best response is the once-
reviled but much-improved encirclement
method.

[From the Washington Post, July 4, 1996]
SAVE MOST OF THE DOLPHINS

For reasons humans have yet to under-
stand, dolphins in the eastern Pacific Ocean
often swim above schools of yellowfin tuna.
This made them for years the unintended
victims of tuna fishermen, innocent bystand-
ers killed at a rate of perhaps half a million
per year. In 1990, when American consumers
saw videotape of dolphins suffering in giant
tuna nets, an outcry led to a movement for
“‘dolphin-safe’” tuna. The largest canneries
pledged not to buy any fish captured along-
side dolphin, and Congress enacted an embar-
go against countries engaging in the kind of
fishing that endangers these highly intel-
ligent animals.

Since then, an international effort led by
the United States has led to a remarkable
change in the behavior of the fishing fleet.
Boats in the eastern Pacific still use circle
nets that capture dolphins, but their opera-
tors have developed gear and methods that
allow most of the dolphins to escape. During
the past two years, the number of dolphins
killed has fallen to about 4,000 per year.
International observers posted on every boat
makes these figures credible. The dolphin
population of 9.5 million is believed to be
stable or increasing.

Now the Clinton administration, with bi-
partisan backing in Congress and the support
of Greenpeace, the World Wildlife Fund and
other environmental groups, wants the em-
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bargo lifted. The argument is simple: If
fleets do not receive some reward for their
changed behavior soon, they will revert to
their old and easier ways of fishing, and dol-
phin casualties will rise. Under the proposal,
the international monitoring program would
remain in effect.

But opponents in Congress may stall any
action. The opponents are backed by other
environmental groups, such as the Sierra
Club and Earth Island Institute. They argue
for zero-tolerance in dolphin-killing, and
they also believe that the chasing and encir-
clement may harm dolphins without killing
them.

Unfortunately, alternative methods of
tuna fishing appear to produce large
“bycatches’ of immature tuna, thus raising
questions of depletion, and of other species,
including endangered turtles. More to the
point, an insistence on zero dolphin deaths
could squander the progress made so far,
since virtually all of the fishing in question
takes place in international waters by for-
eign fleets. And alternative markets exist.

Sen. Barbara Boxer (D-Calif.), who helped
lead the campaign for dolphin-free tuna, is
right to insist on research on the effects on
the dolphin population of circle-net fishing.
Further studies also should be conducted on
the bycatch dangers of alternative methods.
But this is one case where a quest for perfec-
tion could unravel the substantial progress
that has been achieved.

ATTENTION REPRESENTATIVES—OPEN LETTER
TO REPRESENTATIVES ON H.R. 2823, THE
INTERNATIONAL  DOLPHIN  CONSERVATION
PROGRAM ACT AND THE PANAMA DECLARA-
TION, JANUARY 3, 1996

DEAR REPRESENTATIVE: Recently, twelve
nations, including the United States, signed
the Declaration of Panama, an historic
international agreement to protect dolphins
and biodiversity in the Eastern Tropical Pa-
cific Ocean. The Panama Declaration, en-
dorsed by the Clinton Administration, the
Center for Marine Conservation, Environ-
mental Defense Fund, Greenpeace, National
Wildlife Federation, and World Wildlife
Fund, will continue progress in reducing dol-
phin deaths in these waters and will extend
protection to other marine life as well.

Further, the Center for Marine Conserva-
tion, the Environmental Defense Fund,
Greenpeace, National Wildlife Federation,
and World Wildlife Fund support H.R. 2823,
the International Dolphin Conservation Pro-
tection Act. H.R. 2823, if enacted, will imple-
ment the Panama Declaration which will:

Achieve a legally binding agreement on all
fishing nations, mandating progressive re-
ductions in dolphin mortality toward zero
through the setting of annual limits;

Build upon recent gains in dolphin protec-
tion, accelerate the current schedule for re-
ducing dolphin mortality by several years,
impose mortality limits that are more re-
strictive than those currently in place, and
lock in the goal of eliminating dolphin mor-
tality in the tuna fishery;

Establish mortality limits and protection
for individual dolphin stocks to ensure their
growth and recovery;

Preserve and strengthen the existing dol-
phin conservation program which makes it
illegal to set nets around dolphins after dark
or use explosives to disorient dolphins;

Expand and further develop enforceable on-
board observer programs and tracking sys-
tems that guarantee that no dolphins died to
catch ‘‘dolphin-safe”” tuna from the Eastern
Tropical Pacific Ocean;

Prevent the dismantlement of existing
international agreements and the Inter-
American Tropical Tuna Commission which
have effectively reduced dolphin mortality
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and managed the tuna fishery in the Eastern
Tropical Pacific;

Link enforcement of the binding inter-
national agreement to strong embargo provi-
sions;

Protect the ecosystem of the Eastern Trop-
ical Pacific Ocean by reducing bycatch of
other marine species such as juvenile tuna,
sharks, and endangered sea turtles in the
tuna fishery; and

Strengthen the scientific basis for the con-
servation and management of the tuna fish-
ery, as well as research into assessing the
impact of chase and encirclement on dol-
phins and developing gear and techniques
that do not require setting nets around dol-
phins to catch tuna.

In short, the current voluntary inter-
national regime is not durable. Accordingly,
it is essential that we act now to lock in
long term protections for dolphin popu-
lations, rather than wait until the inter-
national commitments for dolphin conserva-
tion unravel. This legislation will resolve
the long-standing tuna/dolphin controversy
and establish measures that will protect dol-
phins and the ecosystem. We urge you to co-
sponsor H.R. 2823. If you have questions,
please contact: Rodrigo Prudencio, National
Wildlife Federation, 202-797-6603; Nina
Young, Center for Marine Conservation, 202-
857-3276; Annie Petsonk, Environmental De-
fense Fund, 202-387-3500; Gerry Leape,
Greenpeace, 202-462-1177; Scott Burns/David
Schorr, World Wildlife Fund, 202-293-4800.
CENTER FOR MARINE CONSERVATION, ENVIRON-

MENTAL DEFENSE FUND GREENPEACE, NA-

TIONAL WILDLIFE FEDERATION, WORLD

WILDLIFE FUND

““GREEN’’ POINTS IN SUPPORT OF H.R. 2823

From a conservation and environmental
perspective, H.R. 2823 (the International Dol-
phin Conservation Program Act) merits full
House passage because (not prioritized):

1. It’s Better for Dolphins:

Locks into place binding international
legal protections for dolphins in the Eastern
Tropical Pacific (ETP) Ocean. The current
ETP dolphin protection is entirely vol-
untary, based on the 1992 ‘‘La Jolla” pro-
gram. In October 1995, all of the ETP fishing
nations signed the ‘“‘Panama Declaration.”
That Declaration strengthens further the
“La Jolla” program, and sets in motion a
process to make the program legally binding,
contingent on changes in U.S. law that are
part and parcel of H.R. 2823’s reforms, includ-
ing observers and other monitoring, verifica-
tion and tracking of catch; research and en-
forcement.

Allows dolphin stocks to recover. The re-
markable success of the MMPA and the vol-
untary La Jolla agreement have resulted in
an almost 99 percent reduction in dolphin
mortality in the ETP. Up until the early
1990s, though, many dolphin species in the
ETP suffered annual mortality rates high
enough to hamper or retard their recovery.
But now, those stocks are stable, with mor-
tality rates (for all stocks) below 0.2% of the
population abundance—a level more than
four times lower than that recommended by
the National Research Council to allow re-
covery. Moreover, H.R. 2823 requires that
these annual mortality rates be further re-
duced to less than 0.1% of the population
abundance, with the goal of eliminating
mortality entirely. These new levels of pro-
tection for dolphins have been endorsed by
leading scientists.

Addresses effectively the issue of ‘“‘chase
and encirclement” of dolphins, establishing
a process for investigation and further ac-
tion, as merited, regarding the health-relat-
ed impacts of capture stress. Concerns have
been raised that the chase and encirclement
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of dolphins causes harm and stress levels
that can impede dolphin reproduction or re-
sult in dolphin deaths. While dolphins that
are chased and encircled probably experience
some level of stress, there is no conclusive
scientific evidenced that chase and encircle-
ment reduces reproductive capacity, causes
dolphins to die after release, or develop
stress-related diseases. In fact, there is evi-
dence that some dolphins have habituated to
encirclement and have developed behaviors
that reduce their risks in the net. Neverthe-
less, the stress issue should be further inves-
tigated, followed by a report and rec-
ommendations to Congress—as called for in
H.R. 2823 (Sec. 302(d)(4)).

2. I1t’s Better for Other Sea Life:

Contains tough provisions that require
fishers to protect not only the dolphins, but
also the tuna stocks on which the fishery de-
pends, as well as other species, like sharks,
bill fish and sea turtles that get caught in
the purse seine nets used in the ETP fishery.
One of the MMPA'’s stated objectives is to
maintain the health and stability of marine
ecosystems, but to date little attention has
been given to this objective. H.R. 2823 re-
quires observers stationed on every vessel to
record bycatch of all species, and requires
fishers to minimize that bycatch.

Recognizes that ‘“‘dolphin-safe’” and ‘‘eco-
system-safe”” fishing go hand-in-hand. Re-
cent data indicate that fishing methods that
do not involve setting nets around dolphins,
such as setting nets on schools of tuna or
logs, have 10 to 100 times greater bycatch of
other sea life. This bycatch is alarming, es-
pecially for species that reproduce slowly,
such as sharks, sea turtles and billfish. In
addition, the IATTC estimates that, if sets
on dolphin were replaced by school and log
sets, from 10 to 25 million juvenile tuna
would be discarded. Domestic and inter-
national fisheries conservation efforts have
made bycatch reduction a priority. H.R. 2823
provides the best vehicle to develop imme-
diate measures to avoid, reduce, and mini-
mize bycatch of juvenile yellowfin tuna and
other marine life. In contrast, the Miller
substitute (H.R. 2856) unfortunately pro-
motes a substantial increase in the waste of
immature tuna and other bycatch species, by
encouraging shifts to those non-encircle-
ment fishing methods.

3. It’s Better for Consumers:

Strengthens the popular ‘‘dolphin-safe”
label, assuring consumers that no dolphins
died in the catch of labelled tuna. Under the
current definition (carried forward in the
Miller substitute), consumers are misled into
believing the current ‘‘dolphin-safe’” label
has solved the tuna-dolphin issue, and that
dolphins no longer die in tuna sets. Sadly,
this is not the case. Fishers continue to en-
circle dolphins at the same rate as prior to
the establishment of the ‘dolphin-safe”
label. Truth-in-labeling lies in the passage of
H.R. 2823, because it tells the consumer
whether or not a dolphin died, and not just
about what fishing technique was used. It
gives consumers the ability to choose tuna
caught without Kkilling dolphins, and that
power of choice, in turn, gives fishers the in-
centive to reduce dolphin mortality further
toward zero.

4. It’s Better for
mental Policy:

Raises other countries’ environmental per-
formance to the U.S. level, and to more sus-
tainable levels, by ensuring that foreign-
caught tuna sold in foreign countries will
meet the same strong dolphin and other spe-
cies/ecosystem protection requirements that
we apply to tuna sold in our country. More-
over, H.R. 2823 provides that if ETP fishing
nations fail to meet the multilaterally-
agreed standards, their tuna will be banned
from import into the United States—a trade

International Environ-
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sanction that serves as one of the means of
ensuring compliance with and enforcement
of the proposed legally binding agreement
called for in the Panama Declaration.

Makes possible stronger international con-
servation policy for dolphins, as well as
other marine species impacted in the ETP
fishery. The Panama Declaration, and the re-
sulting multilateral environmental agree-
ment (MEA) made possible by H.R. 2823’s
passage, will result in strengthened con-
servation and enforcement measures applica-
ble to all ETP fishing nations. At the same
time, that MEA, once agreed by all ETP fish-
ing nations, will be far less vulnerable to a
WTO-type trade challenge than have been
the unilateral MMPA sanctions like those
challenged by Mexico in 1991.

A DOLPHIN-SAFE LABEL THAT REALLY MEANS
IT

What’s in a label? Well, if you have eaten
tuna in the past five years, take note: the
“dolphin-safe’” label you have grown to trust
is neither as dolphin-safe nor ecologically-
sound as you may think. Our nation’s land-
mark dolphin protection and product label-
ing laws have resulted in unintended con-
sequences which have actually exacerbated
some marine resource problems, while fail-
ing to guarantee that dolphins were not
killed when harvesting your tuna.

The campaign to save dolphins had all the
right intentions. Combined with the 25-year
effort to enact and strengthen the Marine
Mammal Protection Act (MMPA), the cam-
paign educated the public about a serious
problem. Since its 1972 passage, the MMPA
went on to spur a reduction in dolphin mor-
talities in the Eastern Tropical Pacific ocean
(ETP) from as many as 600,000 a year to
fewer than 5,000 by 1994.

The effort to continue this success resulted
in the landmark 1992 dolphin-safe laws,
which encompassed three key elements: dis-
allowing the common fishing practice of en-
circling dolphins to catch the tuna that mi-
grate with them, monitoring and reporting
of any dolphin deaths that did occur, and an
embargo on imports of non-dolphin-safe
tuna. These principles were the backbone of
what American consumers recognize as the
““dolphin-safe’ label.

More than three years later, however, the
failings of the 1992 law are evidenced not
only in the continuing deaths of dolphins,
but of the damage to the ocean ecosystem as
a whole. To understand why this destruction
of marine life persists, it is necessary to ex-
amine the shortcomings of the 1992 laws—
and the recent and most promising attempt
to address these problems on an inter-
national level, the Panama Declaration.

At the root of the problem is the fact that
while tuna is caught around the world, U.S.
dolphin protection laws are applicable only
in the ETP. As strong as the laws may be,
they do not uniformly apply in other re-
gions, which yield as much as 80 percent of
the world’s tuna. Unfortunately, this policy
is based on the unproven assumption that
tuna outside the ETP do not migrate with
marine mammals. Hence, tuna sold in the
U.S. from other regions are also afforded the
“‘dolphin-safe’”” label, amounting to little
more than a p.r. gimmick here and abroad.

Furthermore, the ““‘dolphin-safe’ label only
means that no dolphins were “‘encircled’ by
fishing nets in the ETP; it does not mean
that no dolphins or other marine mammals
were harmed or Killed during tuna harvests.
The prohibition of dolphin encirclement by
American vessels in the ETP sparked a mass
exodus of more than 95 percent of the U.S.
fleet. Most vessels headed for the Southern
Pacific, while some owners simply sold their
boats to citizens of other nations. So while
few if any recent dolphin deaths are attrib-
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utable to U.S. tuna vessels, these deaths con-
tinue in regions where U.S. law is irrelevant.

Disallowing encirclement of dolphins, with
whom adult tuna migrate, put fishermen in
the position of focusing their effort or juve-
nile tuna which tend to congregate near
shore in schools, or under floating debris
such as logs. This breaks the cardinal rule of
successful fisheries management; harvest
only mature fish which have spawned at
least once. Biologists are concerned that a
currently well-managed, healthy fishery will
begin to decline if efforts continue to focus
on young tuna.

Equally alarming is a Greenpeace study
showing that methods considered ‘““‘dolphin-
safe”” under U.S. law have resulted in hun-
dreds of thousands of pounds of by-catch (in-
cidental harvest) of other species in the past
3 years alone. Sharks, sea turtles, other fish,
and yes, even dolphins, congregate with juve-
nile tuna and are unavoidably killed in the
fishery. From an ecosystem perspective, this
is intolerable.

So what needs to be done to protect dol-
phins? Switching from one fishing method to
another in a small section of the world’s
ocean has not solved the problem. And sim-
ply shutting down the tuna fishery alto-
gether would threaten the survival of fishing
communities and the ability to feed a grow-
ing world population. Tuna is the leading
seafood product consumed in America, and a
renewable protein source for poor and low-in-
come persons the world over.

Unilateral embargoes by the U.S. alone
also have proved unable to save the world’s
dolphins. Indeed, the unilateral embargo on
imports of ‘“dolphin-unsafe’”” tuna has led to
a trade dispute under the General Agreement
on Tariffs and Trade (GATT).

Clearly, there has long been a need for a
strong international approach. Recognizing
this, international negotiators began devel-
oping an alternative, multilateral agreement
which put observers on all tuna vessels fish-
ing in the ETP, regardless of nationality and
method of fishing. That program also set
progressively declining caps on dolphin mor-
tality.

This plan has now been strengthened and
extended in a recent accord known as the
“Panama  Declaration.”  Supported by
Greenpeace, the Seafarers International
Union (SIU), the Clinton administration and
a growing contingent in Congress, this ac-
cord take a significant step towards achiev-
ing the twin goals of saving dolphins and
other marine species from extinction while
insuring a sustainable and healthy tuna fish-
ery.

%ammered out through difficult negotia-
tions between government representatives,
environmentalists, and fishermen, this
agreement would legally bind countries to
require mandatory enforcement measures
and reporting internationally, while reward-
ing fishermen who do not kill dolphins. The
agreement would mandate continued reduc-
tions of dolphin deaths, and would bring
many new boats under a regulatory frame-
work to reduce by-catch of all marine spe-
cies.

To take the next step, U.S. laws on dol-
phin-safe labeling requirements must be re-
written in accord with the Panama Declara-
tion. Also, the current unilateral embargo
must be replaced with internationally agreed
upon enforcement measures which allow the
U.S. to impose trade sanctions on nations
failing to live up to their commitment to
dolphins. Congress is now considering these
changes. Greenpeace and the SIU strongly
opposed passage of the NAFTA and GATT
treaties last year. We believed then as now
that those agreements fundamentally weak-
en a nation’s ability to pass and enforce
strong environmental, health, safety, and
labor protection laws.



January 21, 1997

At the same time, many environmental
crises know no borders, and the unnecessary
killing of marine mammals is one such cri-
sis. One country acting alone cannot save
the oceans and protect their bounty. Once we
succeed in getting governments and fisher-
men to agree to a goal of zero dolphin
deaths, we will achieve real truth in label-
ing, and more importantly, a package dol-
phins can truly live with.

BARBARA DUDLEY,
Executive Director,
Greenpeace U.S.
JOSEPH SACCO,
Executive Vice Presi-
dent, Seafarers
International Union
of North America.
STEVE EDNEY,

National Director,
United Industrial
Workers.

TERRY HOINSKY,
President, Fishermen’s
Union of America.

Mr. BREAUX. Mr. President, today,
along with Senator STEVENS and oth-
ers, | am introducing legislation that
will implement the Panama Declara-
tion for the protection of dolphins in
the tuna fishery of the eastern tropical
Pacific Ocean. The United States
signed the Panama Declaration on Oc-
tober 4, 1995, along with the Govern-
ments of Belize, Colombia, Costa Rica,
Ecuador, France, Honduras, Mexico,
Panama, Spain, Vanuatu, and Ven-
ezuela. by agreeing to the Panama Dec-
laration, these countries have dem-
onstrated their commitment to the
conservation of ecosystems and the
sustainable use of living resources re-
lated to the tuna fishery in the eastern
tropical Pacific.

By implementing the Panama Dec-
laration, we will strengthen the Inter-
American Tropical Tuna Commission
[IATTC], which has proven to be an ex-
tremely effective international re-
source management organization. Im-
plementing the Panama Declaration
will ensure the reduction of dolphin
mortalities associated with tuna fish-

ing in the eastern tropical Pacific
Ocean. In addition, we will enable
American tuna fishermen to re-enter

that tuna fishery on the same footing
as foreign fishermen.

Since 1949, the IATTC has served as
the regional fishery management orga-
nization for the tuna fishery of the
eastern tropical Pacific Ocean, manag-
ing that fishery in an exemplary man-
ner. Managing migratory species re-
quires a multilateral approach, one
which the IATTC is well-suited to per-
form. The yellowfin tuna fishery of the
eastern tropical Pacific Ocean, which
the Panama Declaration addresses,
falls under the auspices of the IATTC.
In that fishery, tuna fishermen use dol-
phins to locate schools of large, mature
yellowfin tuna which, for unknown rea-
sons, associate with schools of dolphin.
Once the schools of dolphin have been
located, the fishermen use purse seine
nets to encircle the dolphins with the
objective of catching the tuna swim-
ming below. The dolphins are then
safely released before the tuna is
hauled abroad.
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In recent years, there has been some
concern about these fishing practices
which, in the past, have resulted in ex-
cessive incidental mortality to dol-
phins. In 1992, in an effort to address
this problem, 10 nations with tuna ves-
sels operating in the eastern tropical
Pacific signed an agreement known as
the La Jolla Agreement. The La Jolla
Agreement established the Inter-
national Dolphin Conservation Pro-
gram [IDCP], which is administered by
the IATTC.

The regional objective of the IDCP is
to reduce dolphin mortalities to insig-
nificant levels approaching zero, with a
goal of eliminating them entirely. Pur-
suant to that program, the number of
dolphins Kkilled accidentally in the
tuna fishery has been reduced to less
than 4,000. annually from a previous
average of over 300,000 killed annually.
The current dolphin mortality rep-
resents approximately four one-hun-
dredths of 1 percent of the 9.5 million
dolphins of the eastern tropical Pa-
cific. Thus, the IDCP has been remark-
ably successful in achieving its goal of
reducing unintended dolphin mortali-
ties to biologically insignificant levels
approaching zero.

This legislation will implement the
Panama Declaration, formalize the 1992
La Jolla Agreement and make it a
legal agreement binding on the mem-
ber countries of the IATTC. The Pan-
ama Declaration strengthens the IDCP
and furthers its goals by placing a cap
of 5,000 per year on dolphin mortalities.

Although U.S. fishermen developed
the techniques now used in capturing
tuna and safely releasing dolphins,
they effectively have been forced from
fishing in the eastern tropical Pacific
since the 1992 amendments to the Ma-
rine Mammal Protection Act, which
prohibit the encirclement of dolphins.
The legislation to implement the Pan-
ama Declaration will eliminate the in-
equitable treatment of United States
tuna fishermen and enable them to re-
enter this important fishery on an
equal footing with foreign fishermen.

The 1992 ban on encirclement of dol-
phins has required fishermen to use al-
ternative fishing practices which have
serious environmental consequences.
Alternative fishing practices lead to
excessive bycatch of endangered sea
turtles, sharks, billfish, and great num-
bers of immature tuna and other fish
species. In an attempt to manage a sin-
gle species, in this case dolphins, we
have caused serious harm to the entire
ecosystem. This legislation will result
in a reduction of this bycatch problem
as well as permit fishermen to encircle
dolphins as long as they comply with
the stringent regulations imposed by
the IATTC.

The purpose of this bill is to improve
and solidify efforts to protect dolphins
in the eastern tropical Pacific Ocean,
eliminate the bycatch problems caused
by alternative fishing methods, and
recognize the tremendous gains by
other countries in reducing dolphin
mortality. The Panama Declaration es-
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tablishes a common environmental
standard for all countries fishing in the
region. By formalizing the La Jolla
Agreement, U.S. and foreign fishermen
in the eastern tropical Pacific will be
subject to the most stringent fishery
regulations in the world.

The Panama Declaration represents a
tremendous environmental achieve-
ment, and it enjoys support from such
diverse interests as major, mainstream
environmental groups, the U.S. tuna
fishing fleet, the Clinton administra-
tion, and other countries whose fisher-
men operate in the eastern tropical Pa-
cific.

Mr. President, | ask unanimous con-
sent that a letter of support from Vice
President GORE be entered into the
RECORD.

I am encouraged that the majority
leader, on the Senate floor on Septem-
ber 30, 1996, had promised to provide
floor time at the beginning of this Con-
gress to vote on this legislation. | urge
my colleagues to join me in supporting
this legislation in order that we may
implement this important inter-
national agreement.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE VICE PRESIDENT,
Washington, June 3, 1996.
Hon. JOHN B. BREAUX,
U.S. Senate,
Washington, DC.

DEAR JOHN: | am writing to thank you for
your leadership on the International Dolphin
Conservation Program Act, S. 1420. As you
know, the Administration strongly supports
this legislation, which is essential to the
protection of dolphins and other marine life
in the Eastern Tropical Pacific.

In recent years, we have reduced dolphin
mortality in the Eastern Tropical Pacific
tuna fishery far below historic levels. Your
legislation will codify an international
agreement to lock these gains in place, fur-
ther reduce dolphin mortality, and protect
other marine life in the region. This agree-
ment was signed last year by the United
States and 11 other nations, but will not
take effect unless your legislation is enacted
into law.

As you know, S. 1420 is supported by major
environmental groups, including Greenpeace,
the World Wildlife Fund, the National Wild-
life Federation, the Center for Marine Con-
servation, and the Environmental Defense
Fund. The legislation is also supported by
the U.S. fishing industry, which has been
barred from the Eastern Tropical Pacific
tuna fishery.

Opponents of this legislation promote al-
ternative fishing methods, such as ‘“‘log fish-
ing” and ‘“‘school fishing,” but these are en-
vironmentally unsound. These fishing meth-
ods involve unacceptably high by-catch of
juvenile tunas, billfish, sharks, endangered
sea turtles and other species, and pose long-
term threats to the marine ecosystem.

I urge your colleagues to support this leg-
islation. Passage of this legislation this ses-
sion is integral to ensure implementation of
an important international agreement that
protects dolphins and other marine life in
the Eastern Tropical Pacific.

Sincerely,
AL GORE.

By Mr. HELMS:
S. 41. A bill to prohibit the provision
of Federal funds to any State or local
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educational agency that denies or pre-
vents participation in constitutional
prayer in schools; read twice and
placed on the calendar.

VOLUNTARY SCHOOL PRAYER PROTECTION

Mr. HELMS. Mr. President, this year
marks the 200th anniversary of George
Washington’s departure from public
life. A few months before the end of his
Presidency, in his farewell address to
the Nation, he included a parting word
of advice—and a final warning—that is
just as significant and relevant today
as it was then. Washington counseled
the new Nation:

Of all the dispositions and habits which
lead to political prosperity, religion and mo-
rality are indispensable supports. In vain
would that man claim the tribute to patriot-
ism who should labor to subvert these great
pillars of human happiness.

Our Founding Fathers understood
well the intricate relationship between
freedom and responsibility. They knew
that the blessings of liberty engendered
certain obligations on the part of a free
people—namely, that citizens conduct
their actions in such a way that soci-
ety can remain cohesive without exces-
sive government intrusion. The Amer-
ican experiment would never have suc-
ceeded without the traditional moral
and spiritual values of the American
people—values that allow people to
govern themselves, rather than be gov-
erned.

Not long ago, my friend, Margaret
Thatcher, highlighted for us the words
of another of our Nation’s founders,
John Adams, who said, ““Our Constitu-
tion was designed only for a moral and
religious people. It is wholly inad-
equate for the government of any
other.” Yet over the last 30 years, our
society has evidenced increasing apa-
thy—and, in some cases, outright hos-
tility—toward the spiritual principles
upon which our Nation was founded.

Mr. President, Bill Bennett once ob-
served to me that America has become
the kind of country that civilized coun-
tries once dispatched missionaries to
centuries ago. If we care about clean-
ing up the streets and classrooms, if we
care about the long-term survival of
our Nation—how could there be any-
thing more important for Congress to
protect than the right of America’s
children to participate in voluntary,
constitutionally protected prayer in
their schools?

Mr. President, the legislation | am
introducing today will ensure that stu-
dent-initiated prayer is treated the
same as all other student-initiated free
speech—which the U.S. Supreme Court
has upheld as constitutionally pro-
tected as long as it is done in an appro-
priate time, place, and manner such
that it ‘““does not materially disrupt
the school day”. [Tinker v. Des Moines
School District, 393 U.S. 503.]

Under this bill, school districts could
not continue—in constitutional igno-
rance—enforcing blanket denials of
students’ rights to voluntary prayer
and religious activity in the schools.
For the first time, schools would be
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faced with real consequences for mak-
ing uninformed and unconstitutional
decisions prohibiting all voluntary
prayer. The bill creates a complete sys-
tem of checks and balances to ensure
that school districts do not short-
change their students one way or the
other.

This proposal, Mr. President, pre-
vents public schools from prohibiting
constitutionally protected voluntary
student-initiated prayer. It does not
mandate school prayer and suggestions
to the contrary are simply in error.
Nor does it require schools to write any
particular prayer, or compel any stu-
dent to participate in prayer. It does
not prevent school districts from estab-
lishing appropriate time, place, and
manner restrictions on voluntary pray-
er—the same kind of restrictions that
are placed on other forms of speech in
the schools.

What this proposal will do is prevent
school districts from establishing offi-
cial policies or procedures with the in-
tent of prohibiting students from exer-
cising their constitutionally protected
right to lead, or participate in, vol-
untary prayer in school.

Mr. President, this bill is especially
noxious to school prayer opponents be-
cause it explodes the myth popular
among school administrators and bu-
reaucrats—a myth perpetuated by lib-
eral groups such as the American Civil
Liberties Union—that the U.S. Con-
stitution somehow prohibits every last
vestige of religion from the public
schools.

Seldom is it heard on the issue of
school prayer that the Constitution
also forbids governmental restrictions
on the free exercise of religion, or that
the Constitution protects students’
free speech—whether religious or not—
and that student-initiated, voluntary
prayer expressed at an appropriate
time, place and manner, has never been
outlawed by the Supreme Court.

Mr. President, | find it more than a
little ironic that | am forced to revisit
this issue on the floor of the Senate. |
remind Senators that in 1994, this same
proposal—offered in amendment form
by Senator LOTT and myself—passed
this body overwhelmingly, 75 to 22. In
the House of Representatives, this lan-
guage was approved on two different
occasions by similar 3-to-1 margins.
Yet this simple protection of constitu-
tional rights was dropped in the closing
60 seconds of a conference with no de-
bate, no discussion, and no vote—just a
wink and a nod between the senior Sen-
ator from Massachusetts and his coun-
terpart on the House side.

So | am obliged to offer this measure
once again to protect the constitu-
tional rights of America’s children to
participate in voluntary school prayer.
Indeed, standing here brings to mind
the words of the legendary New York
Yankee catcher, manager, and philoso-
pher Yogi Berra: ““it’s deja vu all over
again.”

Well, this time, Mr. President, | hope
Congress will accede to the wishes of a
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huge majority of the American people,
and enact this legislation. A Wirthlin
poll reported in Reader’s Digest indi-
cates that 75 percent of our citizens
favor prayer in public schools. My leg-
islation ensures that the American
people’s will to protect constitu-
tionally sanctioned prayer in our Na-
tion’s schools is accomplished—and
shows Congress’s respect for the moral
and spiritual values that make our Na-
tion whole.

By Mr. HELMS:

S. 42. A bill to protect the lives of un-
born human beings; read twice, and
placed on the calendar.

THE UNBORN CHILDREN’S CIVIL RIGHTS ACT

Mr. HELMS. Mr. President, 2 years
ago—and on five occasions prior to
that—I have offered the Unborn Chil-
dren’s Civil Rights Act, proposing that
the Senate go on record in favor of re-
versing the Roe versus Wade decision.
That wrongful U.S. Supreme Court de-
cision, handed down 24 years ago to-
morrow, paved the way for the destruc-
tion of more than 35 million innocent
children—1.5 million little innocent,
helpless lives every year.

An enormous number of men and
women of all ages will descend upon
Washington tomorrow—as they have
every year since the fateful Roe versus
Wade decision—pleading with Congress
to remember that a nation which fails
to value the God-given gifts of life and
liberty will one day find itself in the
dustbin of history.

So, as the 105th Congress begins its
work, | do hope that all Senators will
give thought to the need to put an end
to the legalized deliberate destruction
of the lives of innocent, helpless little
human beings.

The Unborn Children’s Civil Rights
Act proposes four things:

First, to put Congress clearly on
record as declaring that one, every
abortion destroys deliberately, the life
of an unborn child; two, that the U.S.
Constitution sanctions no right to
abortion; and three, that Roe versus
Wade was improperly decided.

Second, this legislation will prohibi-
tion Federal funding to pay for, or to
promote, abortion. Further, this legis-
lation proposes to defund abortion per-
manently, thereby relieving Congress
of annual legislative battles about
abortion restrictions in appropriation
bills.

Third, the Unborn Children’s Civil
Rights Act proposes to end indirect
Federal funding for abortions by one,
prohibiting discrimination, at all fed-
erally funded institutions, against citi-
zens who as a matter of conscience ob-
ject to abortion and two, curtailing at-
torney’s fees in abortion-related cases.

Fourth, this legislation proposes that
appeals to the Supreme Court be pro-
vided as a right if and when any lower
Federal court declares restrictions on
abortion unconstitutional, thus effec-
tively assuring Supreme Court recon-
sideration of the abortion issue.
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Mr. President, it has become fashion-
able today for America’s courts to dis-
card the Constitution in order to cre-
ate rights and protect freedoms found-
ed upon mankind’s depraved nature in-
stead of God’s eternal and moral
truths.

Yet, never has a court handed down
such a misguided decision than when it
created the right of a woman to choose
to terminate the life of her child. Roe
versus Wade has no foundation whatso-
ever in the text or history of the Con-
stitution. It was a callous invention.
Justice White said it best in his dis-
sent: Roe, he declared, was an exercise
in raw judicial power.

Why has this Supreme Court’s exer-
cise in raw judicial power been allowed
to stand? Why has Congress stood idly
by for 24 years while 4,000 unborn ba-
bies are deliberately, intentionally de-
stroyed every day as a result of legal-
ized abortion?

The answer is simple, Mr. President.
Even though Roe versus Wade was and
is an unconstitutional decision, Con-
gress has been unwilling to exercise its
powers to check and balance a Supreme
Court that deliberately allows the de-
struction of the most defenseless, most
innocent humanity imaginable.

So, Mr. President, Roe versus Wade
still stands; millions of children con-
tinue to be deprived of their right to
live, to love, and to be loved. It is not
a failure of the U.S. Constitution. It is
a failure of both the Supreme Court
and the Congress for 24 years to over-
turn Roe versus Wade.

By Mr. HELMS (for himself, Mr.
DEWINE, Mr. HATCH, Mr. NICK-
LES, Mr. ABRAHAM, and Mr.
FAIRCLOTH):

S. 43. A bill to throttle criminal use
of guns; read twice and placed on the
calendar

THROTTLE CRIMINAL USE OF GUNS

Mr. HELMS. Mr. President, on De-
cember 6, 1995, the U.S. Supreme Court
handed down an opinion that has un-
dermined the prosecution of literally
hundreds of violent and drug traffick-
ing criminals. There could not have
been a worse time to go soft on crimi-
nals, but when the Supreme Court’s de-
cision was announced, hardened con-
victs across America were overjoyed by
the prospect of prison doors swinging
open for them.

Sure enough, since the Court’s deci-
sion just over 1 year ago, hundreds of
criminals have indeed been set free.

The bill I am introducing today will
correct the Supreme Court’s blunder,
and it will crack down on gun-toting
thugs who commit all manner of un-
speakable crimes. | am advised that my
bill is being numbered S. 43, and it pro-
vides that a 5-year mandatory mini-
mum sentence shall be imposed upon
any criminal possessing a gun during
and in relation to the commission of a
violent or drug trafficking crime. If the
criminal fires the weapon, the manda-
tory penalty is elevated to 10 years. If
there is a killing during the crime, the
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punishment is life imprisonment or the
death penalty.

This is just common sense, Mr. Presi-
dent; violent felons who possess fire-
arms are demonstrably more dangerous
than those who do not. This legisla-
tion, of course, does not apply to any-
one lawfully possessing a gun.

Current Federal law provides that a
person who, during a Federal crime of
violence or drug trafficking crime, uses
or carries a firearm shall be sentenced
to 5 years in prison. That law has been
used effectively by Federal prosecutors
across the country to add 5 additional
years to the prison sentences of crimi-
nals who use or carry firearms.

But along came the Supreme Court’s
unwise decision thwarting prosecutors’
effective use of this statute. The Court,
in Bailey versus United States, inter-
preted the law to require that a violent
felon actively employ a firearm as a
precondition of receiving an additional
5-year sentence. The Court held that
the firearm must be brandished, fired
or otherwise actively used; so if a
criminal merely possesses a firearm,
but doesn’t fire or otherwise use it, he
escapes the additional 5 year penalty.

Someone put it this way: As a result
of the Court’s decision, any thug who
hides a gun under the back seat of his
car, or who stashes a gun with his
drugs, may now get off with a slap on
the wrist. The fact is, Mr. President,
that firearms are the tools of the trade
of most drug traffickers. Weapons
clearly facilitate the criminal trans-
actions and embolden violent thugs to
commit their crimes.

Mr. President, this Supreme Court
decision poses serious problems for law
enforcement. It has weakened the Fed-
eral criminal law and has already led
to the early release of hundreds of vio-
lent criminals.

After the word got out about the Bai-
ley decision, prisoners frantically
began preparing and filing motions to
get out of jail as fast as they could
write. Prosecutors were inundated with
petitions from criminals. One example
is a man named Lancelot Martin, who
ran a Haitian drug trafficking oper-
ation out of Raleigh, my hometown,
the capital city of North Carolina.
Martin used the U.S. Postal Service to
receive and sell drugs. Police seized his
drugs and recovered a 9 mm semiauto-
matic pistol that Martin used to pro-
tect his drug business.

Lancelot Martin was convicted of
drug trafficking charges and received a
5-year sentence for using the gun. But
on March 11 of last year, years before
his sentence expired, Martin walked
free, simply because while his gun and
a hefty supply of drugs were found—the
gun was not actively employed at the
time he was caught.

So, Mr. President, this bill will en-
sure that future criminals possessing
guns, like Lancelot Martin, serve real
time when they possess a gun in fur-
therance of a violent or drug traffick-
ing crime.

The Supreme Court, recognizing the
consequences of its decision, issued
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this invitation to us: ‘““Had Congress in-
tended possession alone to trigger li-
ability * * * it easily could have so pro-
vided.” That, Mr. President, is pre-
cisely the intent of this legislation—to
make clear that possession alone does
indeed trigger liability.

Mr. President, a modified version of
this legislation passed the Senate last
year, only to be blocked in the House
of Representatives. This bill is a nec-
essary and appropriate response to the
Supreme Court’s judicial limitation of
the mandatory penalty for gun-toting
criminals. According to Sentencing
Commission statistics, more than 9,000
armed violent felons were convicted
from April 1991, through October 1995.
In North Carolina alone, this statute
was used to help imprison over 800 vio-
lent criminals. We must strengthen law
enforcement’s ability to use this strong
anticrime provision.

Fighting crime is, and must be, a
prime concern in America. It has been
estimated that in the United States
one violent crime is committed every
16 seconds. We must fight back with
the most severe punishment possible
for those who terrorize law-abiding
citizens. Enactment of this legislation
is a necessary step toward recommit-
ting our Government and our citizens
to a real honest-to-God war on crime.

Mr. ABRAHAM. Mr. President, | rise
to cosponsor Senator HELMS’ bill to
amend section 924 of title 18 of the
United States Code. This bill would en-
sure that stiff, mandatory sentences
are imposed on criminals who possess
firearms while committing a crime of
violence or drug trafficking offense.

As currently written, title 18 of sec-
tion 924(c) already mandates that a
sentence of 5 years or more be imposed
on any defendant who uses or carries a
firearm while committing a crime of
violence or drug trafficking offense.
Over the past several years, however,
courts have struggled with the issue of
whether a defendant uses a weapon for
purposes of section 924(c) if he tech-
nically possesses the weapon but does
not actually employ it in committing
the underlying offense.

This issue was recently taken up by
the Supreme Court in the case of Bai-
ley versus United States. Hewing close-
ly to the ordinary meaning of ‘“‘use,”
the Court unanimously held that *“‘use”
in section 924(c) signifies ‘‘an active
employment of the firearm by the de-
fendant.”” After observing that the
term ‘‘possess’ is frequently used else-
where in Federal gun-crime statutes,
the Court reasoned that, ‘“‘[h]Jad Con-
gress intended possession alone to trig-
ger liability under section 924(c)(1), it
easily could have so provided.”

The bill 1 cosponsor today does so
provide, as it would amend section
924(c)(1) to apply to any defendant who
‘‘uses, carries, or possesses’” a firearm
while committing a crime of violence
or drug trafficking offense. This is a
worthwhile change. Any crime becomes
far more dangerous when committed by
a criminal who controls a firearm.
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Such a criminal should not be rewarded
if, in a particular case, it turns out
that he has no need actually to employ
the weapon. The fact that he so aug-
mented the danger attending his crime
is reason enough to impose the stiff
sentences set forth in section 924.

Thus, in short, this bill closes a dan-
gerous loophole in current law. | ap-
plaud the Senator from North Carolina
for his leadership on this issue, and
look forward to the bill’s speedy enact-
ment.

By Mr. HELMS:

S. 44. A bill to make it a violation of
a right secured by the Constitution and
laws of the United States to perform an
abortion with the knowledge that the
abortion is being performed solely be-
cause of the gender of the fetus; read
twice and placed on the calendar.

CIVIL RIGHTS OF INFANTS ACT

Mr. HELMS. Mr. President, the dis-
tinguished Senator from New Hamp-
shire, Mr. ROBERT SMITH, introduced
legislation in the 104th Congress pro-
hibiting the destruction of helpless, un-
born babies by a procedure called par-
tial-birth abortions.

Congress heeded the outcry of the
American people against this shameful
abuse of the most innocent humans
imaginable; the Partial-Birth Abortion
Ban Act was passed by both the House
and the Senate only to have it vetoed
by President Clinton.

Mr. President, another stalwart Sen-
ator of New Hampshire, Mr. Humphrey
brought to the attention of the Senate
in 1989 incredibly brutal practice in
America—abortions performed solely
because prospective mothers prefer a
child of a gender from the babies in
their womb.

Senator Humphrey, in the 1989 debate
called attention to the New York
Times article published Christmas
morning the year before. It was titled
“Fetal Sex Test Used as Step to Abor-
tion.” Sadly, Senator Humphrey’s re-
marks and subsequent legislation were
met with general disinterest among
those who sanctimoniously defend
what they regard as a woman’s right to
destroy her unborn child. Those hold-
ing such views never discuss an unborn
child’s right to live, to love and be
loved.

Mr. President, it was typical for The
New York Times, that the Times arti-
cle which Senator Humphrey deplored
began as follows:

In a major change in medical attitudes and
practices, many doctors are providing pre-
natal diagnoses to pregnant women who
want to abort a fetus on the basis of the gen-
der of the unborn child.

Geneticists say that the reasons for this
change in attitude are an increased avail-
ability of diagnostic technologies, a growing
disinclination of doctors to be paternalistic,
deciding for patients what is best, and an in-
creasing tendency for patients to ask for the
tests. Many geneticists and ethicists say
they are disturbed by the trend.

Mr. President, this rhetorical horse-
radish is simply another measurement
of how far the moral and spiritual pri-
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orities of America have fallen. Profes-
sor George Annas of the Boston Univer-
sity School of Medicine was quoted as
saying:

I think the [medical] profession should set
limits and | think most people would be out-
raged, and properly so, at the notion that
you would have an abortion because you
don’t want a boy or you don’t want a girl. If
you are worried about a woman'’s right to an
abortion, the easiest way to lose it is not set
any limits on this technology.

Mr. President, how sad it is that any
mother in a civilized society would be
willing to destroy the unborn female
child she is carrying simply because
she happens to prefer a male child—or
vice-versa. But believe it. It is happen-
ing without the Government of the
United States lifting an eyebrow, let
alone a finger.

And that, Mr. President, is why | am
again offering legislation to limit this
incredibly inhumane practice.

As | mentioned at the outset of my
remarks, the 104th Congress acted on
legislation to outlaw the brutal
Kkillings of unborn babies subjected to
partial-birth abortions. | pray the 105th
Congress will take action to end an-
other callous cruelty against the un-
born—gender-selection abortions.

Specifically, the legislation | have
sent to the desk proposes to amend
title 42 of the United States Code gov-
erning civil rights. Anyone who admin-
isters an abortion for the purpose of
choosing the gender of the infant will
protect unborn children as title 42 pres-
ently protects any other citizen who is
a victim of discrimination.

Mr. President, the American people
are clearly opposed to this practice. A
Boston Globe poll reports that 93 per-
cent of the American people reject the
taking of life as a means of gender se-
lection. Another poll conducted by
Newsweek/Gallup showed that four out
of every five Americans oppose gender
selection abortions.

Even radical feminists cannot ignore
the absurdity of denying a child the
right to life simply because the parents
happened to prefer a child of the oppo-
site gender. The Associated Press re-
ported on August 22, 1996, that the plat-
form adopted by last year’s U.N. wom-
en’s conference in Beijing included a
provision condemning sex-selection
abortions.

Of course, feminists proclaim that
gender selection abortions are atroc-
ities in China—or in India where a sur-
vey was taken 7 years ago which re-
vealed that of 8,000 abortions, 7,999
were female.

Now, Mr. President, | do not be-
lieve—even for a minute—that the pro-
abortion crowd and its amen corner in
Congress would want to see action on
this legislation. | deliberately stated
that the feminists in Beijing—led by
the American coalition—could not ig-
nore this cruel practice. But lip service
is all that will be paid to this violent
practice by most of those who call
themselves pro-choice.

Just as they did during debate on the
Partial-Birth Abortion Ban Act, | sus-
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pect NOW and NARAL supporters in
the Senate will do their best to stop
the Civil Rights of Infants Act. Cries
will go up and the charge will be made
that the Senate is somehow trying to
take away the freedom of American
women. In the meantime, the freedoms
of life and liberty are being denied to
thousands of unborn children.

Nonetheless, those of us who support
the rights of the unborn must do our
best. Hopefully, this 105th Congress
will take early action to fulfill the de-
sires of the overwhelming majority of
the American people who rightfully be-
lieve it is immoral to destroy unborn
babies simply because the mother de-
mands freedom-of-gender choice.

By Mr. HELMS:

S. 45. A bill to amend title X of the
Public Health Service Act to permit
family planning projects to offer adop-
tion services; read twice and placed on
the calendar.

FEDERAL ADOPTION SERVICES ACT OF 1997

Mr. HELMS. Mr. President, there’s a
significant question about the use of
the American taxpayers’ money.

Should State and local health depart-
ments, hospitals, and other family
planning organizations funded under
title X of the Public Health Services
Act, be specifically allowed to offer
adoption services to pregnant women?

The answer, Mr. President, is: Abso-
lutely.

And Congress should be unmistak-
ably clear in expressing our judgment
that public and private health facili-
ties can and should offer adoption serv-
ices.

The vast majority of the American
people agree. Many polls have shown
that people approve of their tax dollars
being used by clinics to promote and
encourage adoptions instead of the hei-
nous destruction of unborn children.

Statistics emphasize the merit of the
proposal that clinics and agencies re-
ceiving title X funding should explic-
itly be authorized to offer adoption
services. The National Council for
Adoption asserts that an estimated 2
million couples are today hopefully
and prayerfully waiting to adopt a
child. Yet, 1.5 million babies are re-
fused the right to live every year.

Mr. President, if every abortion in
this country could be prevented this
year there would still be 500,000 couples
ready and waiting to adopt children.
Small wonder that adoption is called
““the loving option.”

But it is even more tragic, Mr. Presi-
dent, that women with unplanned or
unwanted pregnancies are unaware of
the wonderful opportunities available
to their child through adoption. These
women, states Jeff Rosenberg, formerly
of the National Council for Adoption,
‘‘are not hearing about adoption, and
thus [are] not considering it as a possi-
bility. Young pregnant women are fre-
quently not told by counselors and so-
cial workers that adoption is an alter-
native.”

With this in mind, | offer today the
Federal Adoption Services Act of 1997,
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a bill that proposes to amend title X of
the Public Health Services Act to per-
mit federally-funded planning services
to provide adoption services based on
two factors: No. 1, the needs of the
community in which the clinic is lo-
cated, and No. 2, the ability of an indi-
vidual clinic to provide such services.

Mr. President, those familiar with
the many Senate debates of the past
regarding title X will recall the exces-
sive emphasis placed on preventing
and/or spacing of pregnancies, and lim-
iting the size of the American family.

I hope that this year, we can refocus
this debate, emphasizing the need to
affirm life rather than preventing or
terminating it.

Sure, the radical feminists and other
pro-abortionists  will voice their
hysterical objections. So before they
raise their voices, let’s make clear
what this legislation will not do. For
example:

No woman will be threatened or ca-
joled into giving up her child for adop-
tion. Family planning clinics will not
be required to provide adoption serv-
ices. Rather, this legislation will make
it clear that Federal policy will allow,
or even encourage adoption as a means
of family planning. Women who use
title X services—one-third of whom are
teenagers—will be in a better position
to make informed, compassionate judg-
ments about the unborn children they
are carrying.

Mr. President, | contend that it is
not the responsibility of civilized soci-
ety to protect the rights of the most
innocent and most helpless human
beings imaginable. Furthermore,
shouldn’t we do our best to provide
couples willing to love and care for
these children an opportunity to do so?
That question, Mr. President, answers
itself—in the affirmative.

By Mr. HELMS:

S. 46. A bill to amend the Civil
Rights Act of 1964 to make preferential
treatment an unlawful employment
practice, and for other purposes; read
twice and placed on the calendar.

CIVIL RIGHTS RESTORATION ACT OF 1997

Mr. HELMS. Mr. President, | send to
the desk legislation | first submitted in
amendment form on June 25, 1991—
which | subsequently introduced as a
bill in both the 103d and 104th Con-
gresses. But as | introduce once more
the Civil Rights Restoration Act, | re-
call that similar antidiscrimination
legislation passed this body long before
1973, when 1 first became a Member of
the Senate.

Thirty-three years ago, Congress
passed the historic Civil Rights Act of
1964. The intent of that legislation was
to prohibit discrimination based on
race in a broad variety of cir-
cumstances, including hiring practices.
Proponents of the Civil Rights Act pro-
claimed that there was nothing in the
bill that would require any quotas or
preferential treatment.

Well, three decades later, the Federal
Government’s quota establishment—
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aided and abetted by an activist Fed-
eral judiciary—have so perverted the
plain language and intent of the Civil
Rights Act that it is unrecognizable.
My proposal today is intended to en-
sure that all civil rights laws are con-
sistent with the goal of a color-blind
society.

Specifically, this legislation prevents
Federal agencies, and the Federal
courts, from interpreting title VII of
the Civil Rights Act of 1964 to allow an
employer to grant preferential treat-
ment in employment to any group or
individual on account of race.

This proposal prohibits the use of ra-
cial quotas once and for all. During the
past several years, almost every Mem-
ber of the Senate—and the President of
the United States—have proclaimed
that they are opposed to quotas. This
bill will give Senators an opportunity
to reinforce their statements by voting
in a rollcall vote against quotas.

Mr. President, this legislation em-
phasizes that from here on out, em-
ployers must hire on a race neutral
basis. They can reach out into the com-
munity to the disadvantaged and they
can even have businesses with 80 or 90
percent minority workforces as long as
the motivating factor in employment
is not race.

This bill clarifies section 703(j) of
title VII of the Civil Rights Act of 1964
to make it consistent with the intent
of its authors, Hubert Humphrey and
Everett Dirksen. Let me state it for
the RECORD:

It shall be an unlawful employment prac-
tice for any entity that is an employer, em-
ployment agency, labor organization, or
joint labor-management committee subject
to this title to grant preferential treatment
to any individual or group with respect to se-
lection for, discharge from, compensation
for, or the terms, conditions, or privileges of,
employment or union membership, on the
basis of the race, color, religion, sex, or na-
tional origin of such individual or group, for
any person, except as provided in subsection
(e) or paragraph (2).

It shall not be an unlawful employment
practice for an entity described in paragraph
(1) to recruit individuals of an underrep-
resented race, color, religion, sex, or na-
tional origin, to expand the applicant pool of
the individuals seeking employment or
union membership with the entity.

Specifically, this bill proposes to
make part (J) of section 703 of the 1964
Civil Rights Act consistent with sub-
sections (a) and (d) of that section. It
contains the identical language used in
those subsections to make preferential
treatment on the basis of race—that is,
quotas—an unlawful employment prac-
tice.

Mr. President, | want to be clear that
this legislation does not make out-
reach programs an unlawful employ-
ment practice. Under language sug-
gested years ago by the distinguished
Senator from Kansas, Bob Dole, a com-
pany can recruit and hire in the inner
city, prefer people who are disadvan-
taged, create literacy programs, re-
cruit in the schools, establish day care
programs, and expand its labor pool in
the poorest sections of the community.
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In other words, expansion of the em-
ployee pool is specifically provided for
under this act.

Mr. President, this legislation is nec-
essary because in the 33 years since the
passage of the Civil Rights Act, the
Federal Government and the courts
have combined to corrupt the spirit of
the act as enumerated by both Hubert
Humphrey and Everett Dirksen, who
made clear that they were unalterably
opposed to racial quotas. Yet in spite
of the clear intent of Congress, busi-
nesses large and small must adhere to
hiring quotas in order to keep the all-
powerful Federal Government off their
backs.

Several times before, | have directed
the attention of Senators to the Daniel
Lamp Co., a small Chicago lamp fac-
tory harassed by investigators from
the Equal Employment Opportunity
Commission. The CBS news program,
60 Minutes,”” did a story several years
back that exposed the mentality of the
quota-enforcing bureaucrats at the
EEOC to the Nation.

The Daniel Lamp Co. was a small,
struggling business which employed 28
people when ‘“60 Minutes’ began its in-
vestigation—8 of whom were black and
18 of whom were Hispanic. But this ob-
viously nondiscriminatory hiring prac-
tice was simply not enough for the
EEOC. According to the ‘““60 Minutes”
reporter, Morley Safer, the EEOC told
the owner of the Daniel Lamp Co. that
““‘based on other larger companies’ per-
sonnel, Daniel Lamp should employ
8.45 blacks.”” In other words, this small
company—which had never had over 30
people on its payroll—had failed to
meet the Federal Government’s hiring
quotas.

The Daniel Lamp Co., which was jus-
tifiably proud of its mostly minority
workforce, decided to stand up to the
EEOC. For their troubles, they were
forced to pay a fine of $148,000, meet
the quota set by the agency, and spend
$10,000 on newspaper advertisements to
tell other job applicants that they
might have been discriminated
against—and to please contact the
Daniel Lamp Co. for a potential finan-
cial windfall.

Yet through all of this outrageous
conduct, the EEOC continued to insist
that the agency does not set hiring
quotas. And although one would have
reasonably expected that ‘60 Minutes’’
exposure of the Daniel Lamp Co.’s pre-
dicament would embarrass the Federal
Government’s quota establishment
into mending its ways, it is still busi-
ness as usual among the bureaucrats.

For example, on November 21, 1996,
my office received an unsolicited fac-
simile transmission from the Depart-
ment of Labor’s Office of Federal Con-
tract Compliance Program [OFCCP].
For those unfamiliar with the OFCCP,
this is the branch of the Department of
Labor that engages in race and gender
nose-counting for private businesses
who have contracts with the federal
government.
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This facsimile was titled ‘“OFCCP
Egregious Discrimination Cases.”” Curi-
ous as to what constituted egregious in
the eyes of the Labor Department bu-
reaucrats, | reviewed this document—
and one particular case caught my eye.

During June 1993, OFCCP investiga-
tors conducted a so-called compliance
review of the San Diego Marriott and
Marina. In the course of their walk-
through, the OFCCP officers believed
they did not see enough African-Amer-
ican women in visible jobs to satisfy
their notion of an acceptable work-
place.

This unscientific observation
prompted a massive investigation of
the San Diego Marriott’s hiring prac-
tices. After a year-long inquiry—paid
for by the American taxpayer, I might
add—the OFCCP uncovered only this
unremarkable revelation: that of the
hotel’s 1,579 employees, 950 were mi-
norities and/or women, including 101
African-Americans.

Instead of being satisfied that over 60
percent of the workforce were minori-
ties or women, the OFCCP found this
an egregious case of race discrimina-
tion—because not enough black women
were employed to suit their idea of di-
versity. In the view of the OFCCP, a 60
percent minority workforce is insuffi-
cient unless the “‘right” kind of mi-
norities are represented. Mr. President,
if that is not a quota, | don’t know
what is.

In any event, rather than trying to
fight the Department of Labor, the San
Diego Marriott settled to the tune of
$627,000. And Mr. President, the Mar-
riott Corporation could at least afford
such an extravagant settlement. Thou-
sands of small businesses across the
country would be bankrupt by such a
fine—and all it would take is one Fed-
eral bureaucrat failing to see what he
or she considers the right kind of faces
in the workplace.

Well, this bill is designed to put an
end to all this nonsense bandied about
by the Federal Government’s power-
hungry quota establishment.

Mr. President, as | have said at out-
set, this legislation should be familiar
to students of history. This legislation
will bring our civil rights laws full cir-
cle, putting America back on the
course that Everett Dirksen and Hu-
bert Humphrey envisioned when they
sponsored the Civil Rights Act of 1964.

Speaking of Hubert Humphrey, Mr.
President—he was a man admired by
all of us who served with him. Senator
Humphrey was one of the principal au-
thors of the Civil Rights Act of 1964. He
hated the idea of quotas and pref-
erential treatment based on race. Sen-
ator Humphrey stood right here on the
floor of this chamber and said in the
strongest terms possible that the Act
could not possibly be interpreted to
permit quotas:

“if there is any language [in the Civil
Rights Act of 1964] which provides that any
employer will have to hire on the basis of
percentages or quotas related to color, race,
or religion or national origin, I will start
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eating the pages one after another because it
is not there.”

Those words have become so familiar
to us during the course of our debates
regarding this issue, that they perhaps
need a little added emphasis. The au-
thors of the Civil Rights Act explicitly
stated that the bill was not to be inter-
preted to require any quotas or per-
centage-based hiring.

Well, Mr. President, tell that to the
Daniel Lamp Company. Tell that to the
San Diego Marriot. Tell that to all the
policemen, firemen, or small business-
men across this country who have
found that, in the United States of
America, merit and achievement is
sometimes not good enough.

Mr. President, after 30 years, it is ob-
vious that the social experiment
known as affirmative action has out-
lived its usefulness. It is time for the
Congress to return the civil rights laws
to their original intent of preventing
discrimination, and restore the prin-
ciples upon which our country was
built—personal responsibility, self-reli-
ance, and hard work. The Civil Rights
Restoration Act aims to do just that.

Mr. President, | ask unanimous con-
sent that a March 20, 1995 article by
Paul Craig Roberts and Lawrence M.
Stratton, Jr. in National Review be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the National Review, March 20, 1995]
How WE GOT QUOTAS—COLOR CODE
(By Paul Craig Roberts and Lawrence M.
Stratton, Jr.)

Bureaucrats and judges have turned the
1964 Civil Rights Act on its head, creating a
system of preferences based on race and sex.
Can we restore equality before the law?

Forty years after Brown v. Board of Edu-
cation, the civil-rights movement has strayed
far from the color-blind principles of Martin
Luther King Jr., Public outrage over pref-
erential treatment for ‘‘protected minori-
ties”” has taken the place of guilt over seg-
regation. Americans who supported
desegration and equal rights are astonished
to find themselves governed by quotas,
which were prohibited by the Civil Rights
Act of 1964.

In California momentum is building for a
1996 initiative, modeled on the 1964 Civil
Rights Act, that would amend the state’s
constitution to prohibit the use of quotas by
state institutions. Polls indicate that the
initiative’s objective of ending affirmative
action is enormously popular, even in tradi-
tionally liberal bastions such as Berkeley
and San Francisco. Citizens in other states
are organizing to place similar measures on
the ballot. The prospects for such measures
are bright: surveys find that some 80 per cent
of Americans oppose affirmative action in
employment and education.

The hostility to race and gender prefer-
ments reflects a general sense that reverse
discrimination violates fundamental norms
of justice and fair play. Thomas Wood, a co-
drafter of the California initiative and exec-
utive director of the California Association
of Scholars, says he has been denied a teach-
ing job because he is a white male: “lI was
told by a member of a search committee at
a university, ‘You’d walk into this job if you
were the right gender.””” Glynn Custred, a
California State University anthropology
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professor, says he decided to join Wood in
drafting the initiative because he was con-
cerned about the destructive impact racial
quotas were having on higher education,
where ‘‘diversity’”” overshadows academic
merit.

The California initiative has drawn sup-
port from across the political spectrum.
Charles Geshekter, a teacher of African his-
tory at Chico State University and a sup-
porter of the initiative, wrote in the August
14 Chico Enterprise Record: ““As a liberal Dem-
ocrat, | despise those who advocate pref-
erential treatment based on genitalia or skin
color. Having taught university classes on
the history of European racism toward Afri-
ca for 25 years, | am appalled to watch sexist
and racist demands for equality of outcomes
erode the principle of affirmative equality of
opportunity.’” University of California Re-
gent Ward Connerly, a black businessman
who supports the initiative, lamented in the
August 10 Sacramento Bee that ‘“‘we have in-
stitutionalized this preferential treatment.”

THE PERVASIVENESS OF PREFERENCES

Opposition to quotas was initially
unfocused, because their impact was not
widely felt. The public was aware of a few
celebrated cases, but they seemed to be the
exception rather than the rule. This is no
longer the case. Preferential treatment
based on race and sex pervades private and
public employment, university admissions
and hiring, and the allocation of government
contracts, broadcast licenses, and research
grants. Consider a few examples:

A 1989 survey by Fortune magazine found
that only 14 per cent of Fortune 500 compa-
nies hired employees based on talent and
merit alone; 18 per cent admitted that they
had racial quotas, while 54 per cent used the
euphemism ‘“‘goals.”

—A Defense Department memo cited on
the November 18 broadcast of ABC’s 20/20 de-
clares, ““In the future, special permission will
be required for the promotion of all white
men without disabilities.”

—The Federal Aviation Administration of-
ficially recognizes the Council of African
American Employees, the National Asian Pa-
cific American Association, the Gay, Les-
bian, or Bisexual Employees group, and the
Native American/Alaska Native Coalition,
granting them access to bulletin boards, pho-
tocopiers, electronic mail, voice mail, and
rooms in government buildings for meetings
on government time. By contrast, the Coali-
tion of Federal White Aviation Employees
has been seeking recognition from the FAA
since 1992 without success; FAA employees
are even forbidden to read the group’s lit-
erature.

—In the 1994 case Hapwood v. State of Texas,
U.S. District Court Judge Sam Sparks found
that the constitutional rights of four white
law-school applicants had been violated by
quota policies at the University of Texas.
However, he awarded them each only $1 in
damages and refused to order them admitted
ahead of protected minorities with substan-
tially lower scores.

A case that came before the U.S. Supreme
Court in January shows even more clearly
how preferential policies have warped basic
concepts of fairness. Randy Pech, owner of
Adarand Constructors, lost in the bidding for
a guard-rail construction project in Colo-
rado’s San Juan National Forest because of
his skin color. Pech put in the lowest bid.
However, the prime contractor was eligible
for a bounty of $10,000 in taxpayers’ money
from the U.S. Department of Transportation
for hiring minority-owned subcontractors,
and the bounty was greater than the dif-
ference in the bids submitted by Pech and
his competitor, a Hispanic-owned firm.
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Pech filed a discrimination lawsuit. When
it reached the Supreme Court, U.S. Solicitor
General Drew S. Days Il argued that Pech
had no standing to sue, even though the U.S.
Government had paid the prime contractor
$10,000 to discriminate against him. What-
ever the technical merits of the solicitor
general’s argument, it reveals the system of
racial preferments that today passes for civil
rights. ““Protected minorities’’ have standing
to sue without any requirement of showing
that they themselves have ever suffered from
an act of discrimination. Today’s college-
aged protected minorities have never suf-
fered from legal discrimination, yet U.S. pol-
icy assumes they are victims and provides
remedies in the form of preferments. In con-
trast, victims of reverse discrimination have
no remedy and no legal standing.

The political repercussions of this double
standard are by no means restricted to Cali-
fornia. In November’s congressional elec-
tions, white males deserted the Democratic
Party in droves, voting Republican by a mar-
gin of 63 per cent to 37 per cent. The Wall
Street Journal has identified ‘“‘angry white
males” as an important new political group.

But more is at stake than the plight of
white males and the relative fortunes of po-
litical parties. At issue is equality before the
law and the democratic process itself. As
freedom of conscience, goodwill, and persua-
sion are supplanted by regulatory and judi-
cial coercion, privilege reappears in open de-
fiance of Justice John Marshall Harlan’s dic-
tum: ““There is no caste here. Our Constitu-
tion is color-blind.”

Color-blindness was the guiding principle
of the 1964 Civil Rights Act. The basic act
was full of language prohibiting quotas, and
various amendments to it defined discrimi-
nation as an intentional act, insulated pro-
fessionally developed employment tests from
attack for disproportionately screening out
racial minorities, and restricted the Equal
Employment Opportunity Commission
(EEOC) from issuing any substantive inter-
pretive regulations. Senator Hubert H. Hum-
phrey (D., Minn.), the chief sponsor of the
act, confidently declared that if anyone
could find ‘“‘any language which provides
that an employer will have to hire on the
basis of percentage or quota related to color,
race, religion, or national origin, | will start
eating the pages one after another, because
it is not in there.”” In less than a decade, fed-
eral bureaucrats and judges had cast aside
Congress’s rejection of preferential treat-
ment for minorities and stuffed the pages of
the 1964 Civil Rights Act down Hubert Hum-
phrey’s throat.

TWO MODELS OF DISCRIMINATION

The Civil Rights Act of 1964 undertook to
put millions of employer decisions through a
government filter. Such a massive intrusion
into private life had not previously occurred
in a free society. Congress assumed that the
EEOQOC, the agency created by the act to run
the filter, would be like the state Fair Em-
ployment Practice (FEP) commissions that
had been created in some Northern states
after World War I1.

Civil-rights activists regarded these com-
missions, many of which had more power
than the EEOC, as ineffective. As University
of Chicago economist Gary Becker observed,
however, there was an explanation for the
paucity of enforcement actions by the FEP
commissions: discrimination doesn’t pay. In
his 1957 book, The Economics of Discrimina-
tion, Becker showed that racial discrimina-
tion is costly to those who practice it and
therefore sets in motion forces that inex-
orably reduce it. Meritorious employees who
are underpaid and underutilized because of
their race will move to firms where they get
paid according to their contributions. An
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employer who hires a less qualified white be-
cause of prejudice against blacks will dis-
advantage himself in competition against
those who hire the best employees they can
find.

Indeed, scholars who studied the cases han-
dled by FEP commissions found that the
complainant’s problem was usually his job
qualifications, not his race. Sociologist Leon
Mayhew, who studied employment-discrimi-
nation complaints filed with the Massachu-
setts FEP commission from 1946 to 1962,
found that most complaints were based on
““mere suspicion” and usually resulted in a
finding that the employer had not discrimi-
nated. He pointed out that most complain-
ants were poor and lacked job skills. Thus,
ordinary, profit-oriented business decisions
“regularly produced experiences that could
be interpreted as discrimination.”” This phe-
nomenon ‘‘permits Negroes to blame dis-
crimination for their troubles. Hence, some
complaints represent a projection of one’s
own deficiencies onto the outside world.”

This argument did not appeal to those who
wanted to achieve racial integration through
government policy. Activists such as Rut-
gers law professor Alfred W. Blumrosen, who
as the EEOC'’s first compliance chief became
the de facto head of the commission in its
formative years, rejected the complaint-
based, ‘“‘retail’”” model of FEP enforcement
and envisioned a ‘“‘wholesale’” model attack-
ing the entrenched legacy of discrimination.
In 1965 Blumrosen wrote in the Rutgers Law
Review that FEP commissions focused too
much on individual acts of discrimination
and “‘did not remedy the broader social prob-
lems” by reducing the disparity between
black and white unemployment. Seeking to
redefine discrimination in terms of statis-
tical disparity, he dismissed other expla-
nations of economic differences between
blacks and whites, such as education and il-
legitimacy, as harmful ‘‘attempt[s] to shift
focus.” Blumrosen disdained the Civil Rights
Act’s definition of discrimination as an in-
tentional act, preferring a definition that
Congress had rejected. In his 1971 book, Black
Employment and the Law, he wrote:**

“If discrimination is narrowly defined, for
example, by requiring an evil intent to in-
jure minorities, then it will be difficult to
find that it exists. If it does not exist, then
the plight of racial and ethnic minorities
must be attributable to some more general-
ized failures in society, in the fields of basic
education, housing, family relations, and the
like. The search for efforts to improve the
condition of minorities must then focus in
these general and difficult areas, and the an-
swers can come only gradually as basic insti-
tutions, attitudes, customs, and practices
are changed. We thus would have before us
generations of time before the effects of sub-
jugation of minorities are dissipated.

“But if discrimination is broadly defined,
as, for example, by including all conduct
which adversely affects minority group em-
ployment opportunities . . . then the pros-
pects for rapid improvement in minority em-
ployment opportunities are greatly in-
creased. Industrial relations systems are
flexible; they are in control of defined indi-
viduals and institutions; they can be altered
either by negotiation or by law. If discrimi-
nation exists within these institutions, the
solution lies within our immediate grasp. It
is not embedded in the complications of fun-
damental sociology but can be sharply influ-
enced by intelligent, effective, and aggres-
sive legal action.

“This is the optimistic view of the racial
problem in our nation. This view finds dis-
crimination at every turn where minorities
are adversely affected by institutional deci-
sions, which are subject to legal regulation.
In this view, we are in control of our own
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history. The destruction of our society over
the race question is not inevitable.”

BLUMROSEN’S AGENDA

Blumrosen figured that a redefinition of
discrimination to include anything that
yielded statistical disparities between blacks
and whites would force employers to give
preferential treatment to blacks in pursuit
of proportional representation, so as to avoid
liability in class-action suits. He set out to
“liberally construe” Title VII of the Civil
Rights Act, which prohibited discrimination
in employment, in order to advance ‘‘the
needs of the minorities for whom the statute
had been adopted.’”” By promoting quotas, he
could “maximize the effect of the statute on
employment discrimination without going
back to the Congress for more substantive
legislation.”

Blumrosen’s EEOC colleagues kidded him
that he was working on a textbook entitled
Blumrosen on Loopholes. He took pride in his
reputation for “‘free and easy ways with stat-
utory construction.” He later praised the
agency for being like ‘“the proverbial bumble
bee” that flies ““in defiance of the laws gov-
erning its operation.” Blumrosen’s strategy
was based on his bet that ‘““most of the prob-
lems confronting the EEOC could be solved
by creative interpretation of Title VII which
would be upheld by the courts, partly out of
deference to the administrators.”” History
has proved Blumrosen right.

As inside-the-Beltway lore expresses it,
“Personnel is policy.” Blumrosen had a free
hand because Franklin Delano Roosevelt Jr.,
the EEOC’s first chairman, spent most of his
time yachting. Staffers jokingly changed the
lyrics of the song ‘“‘Anchors Aweigh” and
sang ‘“‘Franklin’s Away’’ during his frequent
absences. Roosevelt resigned before a year
was out, and his successors stayed little
longer. The EEOC had four chairmen in its
first five years, which enhanced Blumrosen’s
power.

The White House Conference on Equal Em-
ployment Opportunity in August 1965 indi-
cated what was to come. Speaker after
speaker described ‘“‘deeply rooted patterns of
discrimination” and ‘‘under-representation”’
of minorities that the EEOC should counter
in order to promote ‘“‘equal employment op-
portunity.” The conference report stressed
on its first page that the ‘“‘conferees were
eager to move beyond the letter of the law to
a sympathetic discussion of those affirma-
tive actions required to make the legal re-
quirement of equal opportunity an operating
reality.”” Another telling line said that ‘it is
not enough to obey the technical letter of
the law; we must go a step beyond in order
to assure equal employment opportunity.”
One panel concluded that ““it is possible that
the letter of the law can be obeyed to the
fullest extent without eliminating discrimi-
nation in hiring and promotion. For the leg-
islative intent of Title VII to be met, the law
will have to be obeyed in spirit as well as in
letter.”

The report noted that many panelists
shared Blumrosen’s suspicion that if the
EEOC limited its activities to responding to
complaints of discrimination, the agency
would never “‘reach the extent of discrimina-
tory patterns.” Blumrosen inserted a para-
graph into the report suggesting that the
agency should initiate proceedings against
employers even in the absence of complaints
of discrimination. Underutilizers of minority
workers could be identified by using ‘“‘em-
ployer reports of the racial composition of
the work force as a sociological ‘radar net’
to determine the existence of patterns of dis-
crimination.”

Blumrosen succeeded in setting up a na-
tional reporting system of racial employ-
ment statistics despite the Civil Rights Act’s
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specific prohibition of such data collection.
An amendment introduced by Senator Ever-
ett Dirksen (R., Ill.), said employers did not
have to report statistics to the EEOC if they
were already reporting them to local or state
FEP commissions. Blumrosen later admitted
that the requirement he imposed on employ-
ers to report the racial composition of their
work forces was based on ‘‘a reading of the
statute contrary to the plain meaning.” But
what was a mere statute?

Columbia University law professor Michael
Sovern predicted that the EEOC would be
called on the carpet for exceeding its author-
ity. In a study for the Twentieth Century
Fund, Legal Restraints on Racial Discrimina-
tion, he wrote that Title VII ‘“‘cannot pos-
sibly be stretched to permit the Commission
to insist on the filing of reports” and pre-
dicted that Blumrosen would ‘“‘encounter re-
sistance.”” But no resistance materialized. As
Hugh Davis Graham observed in The Civil
Rights Era, ““In 1965 Congress was distracted
by debates over voting rights and Vietnam
and Watts and inflation and scores of other
issues more pressing than agency records.”

After Blumrosen got his way in forcing em-
ployers to submit reports, the agency devel-
oped the confidence to dispense with other
statutory restrictions on its mission. The
EEOC saw the reporting requirement as a
“‘calling card’ that ‘‘gives credibility to an
otherwise weak statute.” Blumrosen knew
that “‘with the aid of a computer,” the EEOC
could now get ““lists of employers who, prima
facie, may be underutilizing minority-group
persons” and eventually force them to en-
gage in preferential hiring of blacks.

In mid 1965 Blumrosen sent EEOC inves-
tigators to Newport News, Virginia, to so-
licit discrimination complaints against the
Newport News Shipbuilding & Dry Dock
Company, one of the world’s largest ship-
yards, employing 22,000 workers. Knocking
on doors in black neighborhoods, the inves-
tigators found 41 complainants, later nar-
rowed down to 4. Blumrosen then success-
fully pressured the company, which received
75 per cent of its business from Navy con-
tracts, to promote 3,890 of its 5,000 black
workers, designate 100 blacks as supervisors,
and adopt a quota system in which the ratio
of black to white apprentices in a given year
would match the region’s ratio of blacks to
whites. One shipyard worker told Barron’s
that the EEOC had done its worst to ‘“‘set
black against white, labor against manage-
ment, and disconcert everybody.”

Armed with the national reporting sys-
tem’s racial data and the victory at Newport
News, Blumrosen and his colleagues decided
to build a body of case law under Title VII to
impose minority-preference schemes on em-
ployers across the country. The barrier to
this strategy was Title VII itself. An inter-
nal EEOC legal memorandum concluded:
“Under the literal language of Title VII, the
only actions required by a covered employer
are to past notices, and not to discriminate
subsequent to July 2, 1965. By the explicit
terms of Section 703(j), an employer is not
required to redress an imbalance in his work
force which is the result of past discrimina-
tion.” Fearing a storm over quotas like the
one that had occurred during the congres-
sional debates on the Civil Rights Act, the
EEOC ruled out trying to amend the Act it-
self. The memorandum instead urged the
agency to rewrite the statute on its own and
influence the courts to embrace the EEOC’s
“affirmative theory of nondiscrimination,”
under which compliance with Title VII re-
quires that ‘‘Negroes are recruited, hired,
transferred, and promoted in line with their
ability and numbers.”

THE ASSAULT ON EMPLOYMENT TESTS

To implement the “‘affirmative theory of

non-discrimination,”” the EEOC decided to
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assault employment tests that failed blacks
at a higher rate than whites. Commissioner
Samuel Jackson told members of the NAACP
that the EEOC had decided to interpret Title
VIl as banning not only racial discrimina-
tion per se but also employment practices
“which prove to have a demonstrable racial
effect.”” EEOC lawyers formed an alliance
with civil-rights attorneys at the NAACP
and began a litigation drive to redefine dis-
crimination in terms of statistical effects.

Summer riots and Vietnam protests helped
activists target employment tests. The
Kerner Commission’s report on civil dis-
orders described employment tests as ‘“‘arti-
ficial barriers to employment and pro-
motion.”” The Kerner Commission blamed
these “‘artificial barriers’” and the “‘explosive
mixture which has been accumulating in our
cities” on racism and concluded, ‘““Our nation
is moving toward two societies, one black,
one white—separate and unequal.””

The EEOC’s chief psychologist, William H.
Enneis, attacked ‘‘irrelevant and unreason-
able standards for job applicants and upgrad-
ing of employees, [which] pose serious
threats to our social and economic system.
The results will be denial of employment to
qualified and trainable minorities and
women.” Enneis said the EEOC would not
“stand idle in the face of this challenge. The
cult of credentialism is one of our targets,”
to be fought “‘in whatever form is occurs.”’

The EEOC issued guidelines in 1966 and 1970
designed to abrogate the pro-testing amend-
ment to the Civil Rights Act introduced by
Senator John Tower (R., Tex.) by defining
the phrase ‘“‘professionally developed ability
tests’ as tests that either passed blacks and
whites at an equal rate or met complex “‘val-
idation” requirements for ‘‘fairness’” and
“utility.” Under the validation requirements
that Enneis designed, employers had to
prove that the tests measured skills they
needed. The objective was to make tests so
difficult to defend in court that employers
would simply abandon them and hire by ra-
cial quota. Enneis testified before Congress
in 1974 that he knew of only three or four
test-validation studies that satisfied his
guidelines. As a 1971 Harvard Law Review sur-
vey of developments in employment law de-
duced, the EEOC guidelines ‘“‘appear designed
to scare employers away from any objective
standards which have a differential impact
on minority groups, because, applied strict-
ly, the testing requirements are impossible
for many employers to follow.”” As a result,
the guidelines ‘‘encourage many employers
to use a quota system of hiring.”” An EEOC
staffer told the Harvard Law Review that
‘“the anti-preferential-hiring provisions [of
Title VII] are a big zero, a nothing, a nullity.
They don’t mean anything at all to us.”

The EEOC’s attack on tests gutted not
only Senator Tower’s amendment but also
the statutory definition of discrimination as
an intentional act. The commission was well
aware that it was treading on legal thin ice.
A history of the EEOC during the Johnson
Administration, prepared by the EEOC for
the Johnson Library under the direction of
Vice Chairman Luther Holcomb, detailed the
EEOC’s strategy of redefining discrimination
and suggested that it was on a collision
course with the text and legislative intent of
Title VII. The history said the EEOC had re-
jected the ‘“‘traditional meaning’” of dis-
crimination as ‘‘one of intent in the state of
mind of the actor” in favor of a ‘“‘construc-
tive proof of discrimination” that would
““disregard intent as crucial to the finding of
an unlawful employment practice’” and for-
bid employment criteria that have a ‘‘de-
monstrable racial effect without clear and
convincing business motive.”

Noting that this redefinition would con-
flict with Senator Dirksen’s insertion of the
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word “‘intentional” into the statute, the his-
tory said ‘‘courts cannot assume as a matter
of statutory construction that Congress
meant to accomplish an empty act by the
amendment’”’ defining discrimination as in-
tentional. The history predicted that ‘“‘the
Commission and the courts will be in dis-
agreement as to the basis on which they find
an unlawful employment practice’” and con-
clude that ‘“‘eventually this will call for the
reconsideration of the amendment by Con-
gress or the reconsideration of its interpreta-
tion by the Commission.”

As things turned out neither the EEOC nor
Congress had to reconsider the meaning of
discrimination, because the courts also ig-
nored the law. In the 1971 case Griggs v. Duke
Power, the Supreme Court accepted the
EEOC’s rewrite of the Civil Rights Act. The
opinion was written by Chief Justice Warren
Burger, President Richard Nixon’s first ap-
pointee to the Supreme Court. Coveting the
fame of his predecessor, Earl Warren, Chief
Justice Burger told his clerks that he want-
ed to ““‘confuse his detractors in the press’ by
writing some “‘liberal opinions.”

BLUMROSEN WINS HIS BET

When Burger declared that ‘“‘the adminis-
trative interpretation of the Act by the en-
forcing agency is entitled to great def-
erence,” Professor Blumrosen won his bet
that the EEOC’s ‘‘creative interpretation of
Title VII would be upheld by the courts,
partly out of deference to the administra-
tors.” Burger got the acclaim he coveted.
Blumrosen cheered the Chief Justice’s opin-
ion as a ‘“‘sensitive, liberal interpretation of
Title VII” that ‘*has the imprimatur of per-
manence.”’

In Griggs the Court ignored clear statutory
language and unambiguous legislative his-
tory. In fact, Griggs paralleled a 1964 Illinois
case, Myart v. Motorola, that had troubled
many of the legislators who approved the
Civil Rights Act. Myart struck down Motor-
ola Corporation’s use of an employment test
that blacks failed at a higher rate than
whites. The EEOC’s history for the Johnson
Library noted that ‘“many members of Con-
gress were concerned about this issue be-
cause the court order against Motorola was
handed down during the debates. The record
establishes that the use of professionally de-
veloped ability tests would not be considered
discriminatory.” Nevertheless, the Supreme
Court ruled that Duke Power Company was
discriminating against blacks by requiring
e