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S. 4 had strong penalties under the
comptime provisions. The committee
substitute takes these strong penalties
and extends them to violations under
the other flexible workplace options.

Mr. President, the committee sub-
stitute will also include an addition to
the provisions for biweekly work
schedules and flextime options. It will
require the Department of Labor to re-
vise its Fair Labor Standards Act post-
ing requirements so employees are on
notice of their rights and remedies
under the biweekly and flextime op-
tions as well as the comptime option.

Let me now discuss the salary basis
provision. Under the FLSA’s salary
basis standard, an employee is said to
be paid on a salary basis—and thus ex-
empt from the FLSA overtime require-
ments—if he or she regularly receives a
straight salary rather than hourly pay.
These individuals are usually profes-
sionals or executives. Furthermore, the
FLSA regulations state that an exempt
employee’s salary is not subject to an
improper reduction.

For years this subject to language
was noncontroversial. Recently, how-
ever, some courts have reinterpreted
this language to mean that even the
possibility of an employee’s salary
being improperly docked can be enough
to destroy the employee’s exemption,
even if that employee has never person-
ally experienced a deduction. Seizing
upon this reinterpretation, large
groups of employees, many of whom
are highly compensated, have won mul-
timillion-dollar judgments in back
overtime pay—even though many of
them never actually experienced a pay
deduction of any kind. This problem is
especially rife in the public sector.

Mr. President, this legislation would
not affect the outcome in cases where a
salary has in fact been improperly
docked. If an employer docks the pay
of a salaried employee because the em-
ployee is absent for part of a day or a
week, the employee could still lose his
or her exempt status.

The purpose of S. 4, in this regard, is
to make clear that the employee will
not lose his or her exempt status just
because he or she is subject to—or not
actually experiencing—an improper re-
duction in pay.

Mr. President, we’re making progress
on this legislation—a bill that would
help give American workers the flexi-
bility they need and deserve as they
confront the challenges of a dynamic
new century.

This bill will strengthen America’s
families, by allowing millions of hourly
workers to balance family and work.
Let’s move forward in a bipartisan way
to get it passed.

Mr. President, | yield the floor.

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate will
now stand in recess until the hour of
2:15 p.m.
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Thereupon, the Senate, at 12:59 p.m.,
recessed until 2:15 p.m.; whereupon, the
Senate resembled when called to order
by the Presiding Officer [Mr. CoOATS].

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

INDIVIDUALS WITH DISABILITIES
EDUCATION ACT AMENDMENTS
OF 1997

Mr. JEFFORDS. Mr. President, | call
for the regular order with respect to S.
717.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (S. 717) to amend the Individuals
With Disabilities Education Act, to reau-
thorize and make improvements to that act,
and for other purposes.

The Senate resumed consideration of
the bill.

Mr. JEFFORDS. Mr. President, |
make a point of order that a quorum is
not present.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THOMAS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, | would
like to take just a couple of minutes to
rise in support of the Individuals With
Disabilities Education Act. | have a
particular interest in this bill in that |
have been involved for a very long time
with disabilities, chairman of the dis-
abilities council in Wyoming, my wife
teaching special kids, and so | wanted
to comment very briefly.

I rise in support of the current bill to
reauthorize IDEA, the Individuals With
Disabilities Education Act. The Fed-
eral Government, in my view, should
and does play a rather limited role in
elementary and secondary education.
This is the responsibility generally of
communities, those of us who live
there. State and local control, | think,
is the strength of our educational sys-
tem, and yet | believe strongly that
this is an appropriate Federal respon-
sibility. This is dealing with that kind
of a special problem which exists in all
places to ensure that every child has
the opportunity to be the best that he
or she can be.

IDEA helps local schools meet their
constitutional responsibilities to edu-
cate everyone, and that is what we
want to do. Today nearly twice as
many students with disabilities drop
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out of school compared to students
without disabilities, and that is what it
is about, to have a program that helps
keep students in school.

S. 717 does not have as much punch
as legislation considered in the last
Congress. Some issues about discipline
and litigation were impossible to re-
solve last year, and therefore there was
no reauthorization. This bill, as | un-
derstand it, represents a consensus. It
is a product of negotiation. No party
involved, as usual, received all they
had hoped for, but nevertheless it is a
fair approach. It is a step in the right
direction. This bill has had a very long
journey. We owe it to our local school
districts to pass this reauthorization
legislation that has been stymied for
several years.

Education is clearly an issue that is
on the minds of all of us. It is on the
minds of Wyomingites. There is a great
deal of uncertainty regarding the fu-
ture and shape of secondary and ele-
mentary schools in Wyoming. State
legislators currently are scrambling to
provide a solution to a Supreme Court
ruling that funding and opportunities
must be allocated more uniformly and
fairly across districts in Wyoming. |
am hopeful that Congress can pass this
IDEA legislation and eliminate at least
one of the sources of uncertainty for
educators and, more particularly, for
parents in my State.

Since its original passage in 1975, it
has become clear that there are im-
provements that are necessary to
IDEA. Wyoming teachers and adminis-
trators have contacted me expressing
concern about the endless paper trail. |
hear that every night, as a matter of
fact, at home; as | mentioned, my wife
teaches special kids and spends, unfor-
tunately, as much time in paperwork
as she does with kids. That is too bad.

They complain the current law is un-
clear and places too much emphasis on
paperwork and process rather than ac-
tually working hands-on with children.
The bill we have before us today at-
tempts to reduce paperwork associated
with the individualized educational
plan. Teachers and administrators also
write to me, and | am sure to my fellow
Senators, to ask for strengthening of
the discipline and school safety provi-
sions of the law. They want power to
take steps necessary to assure that
schools are safe for all children. S. 717
would give the power to school officials
to remove disabled students who bring
weapons or drugs to school and keep
them out for as long as 45 days pending
a final decision. This will give edu-
cators a clearer understanding of how
they are able to exercise discipline
with disabled children, as they should
be able to.

IDEA has also proved to be a highly
litigated area of law. This bill will re-
quire that mediation be made available
in all States as an alternative to the
more expensive court hearings. Medi-
ation has been shown effective in re-
solving most of these kinds of disputes.
Meeting with the mediator will help
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school professionals and parents reach
agreements more quickly.

In summary, S. 717 will help cut
down on the overregulatory nature of
IDEA. It will allow parents and edu-
cators to work out differences by using
noncontroversial and nonadversarial
methods. It will go a long way toward
allowing all children to learn free from
danger and serious disruption. And,
therefore, Mr. President, | urge that
this bill be passed, that we make more
certain the opportunities for disabled
children in schools throughout the
country.

| yield the floor.

Mr. JEFFORDS. Mr. President, |
make a point of order that a quorum is
not present.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 242

(Purpose: To make technical amendments)

Mr. JEFFORDS. Mr. President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
Chair will advise the Senator from Ver-
mont there is a pending amendment.

Mr. JEFFORDS. | ask unanimous
consent the pending amendment be laid
aside.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. JEFFORDS.
ment.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Vermont [Mr. JEFFORDS]
proposes an amendment numbered 242.

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 3, strike the item relating to sec-
tion 641 of the Individuals with Disabilities
Education Act and insert the following:

‘“‘Sec. 641. State Interagency Coordinating
Council.

On page 3, strike the item relating to sec-
tion 644 of the Individuals with Disabilities
Education Act and insert the following:

‘“‘Sec. 644. Federal Interagency Coordinating
Council.

On page 19, line 19, strike ““Alaskan’ and
insert ““Alaska’.

On page 26, line 4, strike *“‘are’” and insert
“is”.

On page 26, line 12, strike ‘“‘are’” and insert
“is”.

On page 26, line 15, strike “‘include’ and in-
sert “includes”.

On page 35, line 5, strike ““identify’” and in-
sert ‘““the identity of”’.

On page 55, line 17, strike ‘*ages’ and insert
“‘aged”’.

On page 55,
“Bureau’’.

The

I offer the amend-

The

line 19, insert ‘‘the’” before
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On page 94, line 24, strike ‘‘Federal or
State Supreme court” and insert ‘““‘Federal
court or a State’s highest court”.

On page 102, strike line 3 and insert the fol-
lowing:

(i) Notwithstanding clauses (ii) and

On page 140, line 15, strike ““team’’ and in-
sert “Team”.

On page 140, line 22, strike ““team’” and in-
sert “Team”.

On page 177, line 8, strike “‘661’" and insert
661,

On page 196, line 18, strike ‘“‘allocations’’
and insert ““allotments’.

On page 201, line 22, insert ‘“‘with disabil-
ities”” after ‘“toddlers”.

On page 203, line 23, insert “,
with State law,’” after “*(a)(9)”.

On page 208, line 22, strike “‘636(a)(10)’’ and
insert “‘635(a)(10)”’.

On page 216, line 6, strike ‘““the child” and
insert ‘““the infant or toddler”’.

On page 216, line 7, strike ‘““the child”” and
insert ‘“the infant or toddler”’.

On page 221, line 5, strike “A’ and insert
“At least one”’.

On page 221, line 8, strike “A’ and insert
“At least one”’.

On page 226, line 4, strike ‘““paragraph’ and
insert ‘‘subsection”’.

On page 226, line 7, strike ‘“‘allocated’ and
insert “‘distributed”’.

On page 229, line 20, strike ‘“‘allocations’’
and insert “‘allotments’’.

On page 229, lined 24 and 25, strike ‘‘alloca-
tions’ and insert “‘allotments’.

On page 231, strike line 17, and insert the
following:

ferred to as the ““Council’’) and the chair-
person of

On page 260, line 4, strike ““‘who’” and insert
“that”.

On page 267, line 15, insert “‘paragraph’’ be-
fore ““(1)”.

On page 326, between lines 11 and 12, insert
the following:

‘(D) SECTIONS 611 AND 619.—Section 611 and
619, as amended by Title I, shall take effect
beginning with funds appropriated for fiscal
year 1998.

Mr. JEFFORDS. Mr. President, this
amendment is purely to make some
technical corrections in some mis-
spelled words and a little bad grammar,
which we would hardly like to have on
an education bill. This was passed by
the House this morning and is made
part of the House bill. I know of no
problems with it from either side and
ask unanimous consent that it be con-
sidered as adopted.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The amendment (No. 242) was agreed
to.

Mr. JEFFORDS. Mr. President, | now
will be going forward with the bill.
There will be two amendments to be of-
fered, one by Senator GorRTON and the
other by Senator SmMITH of New Hamp-
shire. They have agreed to a time limi-
tation. 1 do not know whether it has
been shared with the minority or not.
Under the agreement, there would be 2
hours equally divided between Senator
GoRTON and myself, which 1 will share
with Senator HARKIN.

I ask unanimous consent that with
respect to the amendment offered by
Senator GORTON, there be 2 hours for
debate equally divided between Sen-
ator GorTON and myself, and | will
share with Senator HARKIN.

consistent

S4355

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JEFFORDS. And | add to that
unanimous consent that no second-de-
gree amendments shall be considered
in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.
Mr. JEFFORDS. Mr.

yield the floor.
AMENDMENT NO. 243
(Purpose: To permit State educational agen-
cies and local educational agencies to es-
tablish uniform disciplinary policies)

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, | ask
unanimous consent that the pending
amendment be laid aside and that the
clerk report the amendment which |
send to the desk.

The PRESIDING OFFICER. Without
objection, the amendment will be laid
aside. The clerk will report.

The legislative clerk read as follows:

The Senator from Washington [Mr.
GORTON] for himself and Mr. SMITH of New
Hampshire, proposes an amendment num-
bered 243:

On page 169, between lines 11 and 12, insert
the following:

““(10) UNIFORM DISCIPLINARY POLICIES.—NoOt-
withstanding any other provision of this Act,
each State educational agency or local edu-
cational agency may establish and imple-
ment uniform policies with respect to dis-
cipline and order applicable to all children
within its jurisdiction to ensure the safety
and appropriate educational atmosphere in
its schools.

On page 169, line 12, strike ‘(10)”” and insert
“(11).

Mr. GORTON. Mr. President, as you
know, it is the custom in the Senate to
ask unanimous consent that the read-
ing of the amendment be dispensed
with. | did not ask for that unanimous
consent this afternoon because | want-
ed to demonstrate that the amendment
before us is exactly 7 lines long, to be
added to a bill which is 327 pages long—
327 pages of detailed requirements im-
posed on each and every school district
in the United States of America from
New York City to Los Angeles to one of
my own, Harrington, WA, a small
school district in a rural farm area.

I will recap only briefly the remarks
that | made yesterday relating to this
entire bill, and then | will attempt to
fit this amendment into some of the
objections, perhaps the single most im-
portant objection that | have to the
bill that is before us.

As was the case yesterday, | must
start by saying that we are not operat-
ing here today on a clean slate. An In-
dividuals With Disabilities Education
Act has been a part of the law of the
United States for the last couple of
decades. This revises and reauthorizes
that proposal. On the narrow question
of whether or not this bill is somewhat
easier for school districts to administer
and grants them somewhat more au-
thority than they have at the present
time, the answer can only be in the af-
firmative. If our only choice was be-
tween a continuation of the current

President, |
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law and the adoption of this bill, 1
would have to confess that this bill
would be superior. Nevertheless, it re-
tains all of the profound policy and bal-
ancing of power objections that are ap-
plicable to the current law to such ex-
tent that the relatively modest im-
provements in this bill simply do not
make it an appropriate law to be
passed by the Congress of the United
States and imposed on every school au-
thority and on every student and on
every teacher of the United States. So
it is with deep regret, and in spite of
the view that the education of the dis-
abled is an important priority, that
some aid and assistance, at least, of
the Federal Government to that end is
an important priority, that | present
this amendment and oppose the bill as
a whole.

It seems to me that fundamentally
the objections to the bill fall into two
quite separate categories. The first and
the easiest to understand is that this
bill, as is the case with the current
IDEA statute, imposes a huge unfunded
mandate on all of the school systems of
the United States. We are told, | be-
lieve by the Congressional Budget Of-
fice, that the costs imposed on the
school districts of the United States
next year, 1998, in that 1 year alone,
will be $35 billion. That number is
greater than the sum of all of the dis-
cretionary appropriations for edu-
cation from kindergarten through high
school passed by this Congress. As
against that $35 billion mandate, we
will appropriate somewhere between $3
and $4 billion to the States and the
school districts when we have finished
our work for the year. For the current
year, the figure is just over $3 billion.
So, perhaps for every $10 of costs and
expenses we impose on our school dis-
tricts, we will reimburse our schools $1.

It is difficult for me to imagine any
Member of the U.S. Senate standing up
on this floor supporting this bill if that
Senator had to persuade the Congress
to appropriate $35 billion to enforce it.
Given the nature of our budget chal-
lenges, given our bipartisan desire for a
balanced budget, given the agreement
between the President of the United
States and the leadership of the Con-
gress on the budget for this year, we
would not be able to find that $35 bil-
lion without repealing all of the other
aid to K-12 education bills and a num-
ber of our higher education expendi-
tures as well.

So, what Congress is doing in this
bill, just as it has done for the last 20
years, is saying to each school district:
We know what is best for you. We are
going to tell you what you have to do.
But we are not going to pay for it. This
is, I am informed, the largest unfunded
mandate we impose in the U.S. Con-
gress except for some of our environ-
mental mandates that are spread out
over the private sector as well as over
the public sector. It is, we are told by
the Advisory Council on Intergovern-
mental Relations, the piece of legisla-
tion that creates the fourth greatest
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amount of litigation of any of the stat-
utes of the United States. Why? Be-
cause of its immense complexity.

So, fundamentally, it is wrong that
we should be debating a bill like this,
or its predecessor, because we are not
willing to pay for the consequences of
our own actions. We make the rules.
We do not pay the bills. That is the
first objection to the bill, and I must
confess the amendment | have just in-
troduced does nothing about that un-
funded mandate whatsoever.

The second objection has to do with
the highly valid but nevertheless ex-
tremely narrow focus of the bill. The
theory of the bill, the philosophy of the
bill, is to guarantee a free public edu-
cation to all disabled students or po-
tential students of a grade-school or
high-school age. The focus is narrow
because the bill allows school districts,
in providing this education, to focus on
nothing else. With respect to the bill
and its mandates, no other interests
are even relevant. The costs of provid-
ing the education are not relevant. The
individual education plan can be lit-
erally unlimited in the cost for an indi-
vidual student—costs which obviously
come out of the same pool of money
which educates every other student
and thus deprives each and every other
student of what that money could fur-
nish. The safety of the schoolroom or
the school grounds is not a relevant
consideration, with the narrowest of
limitations, slightly broadened by this
bill over current law. The classroom
environment for all of the other stu-
dents is not relevant in the decisions
that are made under this bill.

So, whatever the impact on all of the
other students, the school district sim-
ply may not consider them. Only the
beneficiaries of the bill and their per-
ceived welfare, by their parents or by
an administrative officer or by a court,
may be considered.

One parent in the State of Washing-
ton wrote to me on this subject and
made the following statement:

I recently asked my school district attor-
ney what rights | had as a parent when the
education program of my child was inter-
rupted by the behaviorally disabled due to
legal decisions. His response was, you have
no rights.

“You have no rights.”

Yesterday, | shared with my col-
leagues a letter from a parent in Cali-
fornia who responded, as | suspect
thousands of others have responded, to
this frustrating decision by taking her
child out of the school system entirely.
She was required to find privately fi-
nanced education for just such a stu-
dent. In this connection, the fundamen-
tal flaw in this law, as in its prede-
cessor, is the double standard it sets
both for disciplinary proceedings and
for classroom environment. Every
school district in the United States re-
tains all of the powers that it had pre-
viously to discipline students for what
in a different context would be crimi-
nal offenses—weapons, drugs, assaults
and the like. Every school district re-
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tains the authority to act on behalf of
the majority of its students with re-
spect to classroom atmosphere and en-
vironment so a learning environment
conducive to the learning of all can be
enforced.

If, however, a student is disabled or
contrives to get a finding of disability,
all of those rules go out of the window.
Discipline is severely limited. The
right of ultimate and complete expul-
sion is wiped out entirely, and an
elaborate set of requirements that take
up many of the 327 pages of this bill are
substituted, including legal proceed-
ings in which attorney’s fees can be im-
posed against the school district but
not against a parent, even if the parent
loses that litigation. And, inevitably,
this double standard communicates it-
self to the students, to the subjects of
our education system.

Again, Mr. President, | would like to
share with you a comment from the su-
perintendent of the Edmonds School
District in the State of Washington.
Edmonds is a relatively prosperous,
relatively large Seattle suburban
school district. Brian Benzel, its super-
intendent, writes:

Our major frustration is that we continue
to have high expectations for programs
thrust on us by the regulations with very lit-
tle resources to achieve those expectations.

The result is that good people do not un-
derstand why we do some of the things we do
because they defy common sense. When we
try to explain the regulations and the re-
quirements, we all come away as losers and
the public support necessary for the public
schools is undermined.

We have had several incidents with guns
and dangerous knives. We have a strong pol-
icy and clearly set an expectation that pos-
session of these items will result in expul-
sion. At same time, we often get into time-
consuming and expensive due process hear-
ings where our principals are the focus of
concern rather than the student’s behavior.
We all begin to think we’re attorneys rather
than educators.

Another letter from the superintend-
ent of the Othello School District, a
rural school district:

Already this morning | have received two
phone calls from principals asking for advice
regarding disciplining disabled students. One
student is in possession of a knife for the
second time this year, and another middle
school student has threatened to kill an-
other student. Each time the principal is
faced with one of these situations, s/he
should not have to worry about negative
consequences for trying to provide a safe en-
vironment for all of their staff and students.
. . . please don’t tie the hands of the adminis-
trators that are trying so hard to provide a
safe learning environment for all of their
students.

This is a field which has made mod-
est progress, but it is very modest. Ex-
pulsion, as one of the superintendents
spoke about, still is not an alternative.
And so, Mr. President, the amendment
that | have sent to the desk, and | wish
to read it just once again, in its en-
tirety it reads:

Notwithstanding any other provision of
this Act, each State educational agency or
local educational agency may establish and
implement uniform policies with respect to
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discipline and order applicable to all chil-
dren within its jurisdiction to ensure the
safety and appropriate educational atmos-
phere in its schools.

No more and no less than that. No
more and no less than considering
maybe perhaps our local school boards,
our principals and our teachers know
more about running their classrooms
and are equally concerned with all of
their children as we are, we, in this ar-
tificial atmosphere, setting out 327
pages of regulations for the ordering of
our public schools. Mr. President, that
would be wrong if we paid for it, and,
as | said earlier, we are not paying for
it. Most States have laws relating to
the education of the disabled. Most
teachers in school districts would do
the best job they possibly could in the
absence of regulations, even from the
State, and yet we feel in our wisdom
we can set up one set of rules applica-
ble to every school district across the
country that ignores completely indi-
vidual situations taking place in indi-
vidual school rooms, each slightly dif-
ferent than the other, and that we can
ignore completely the educational at-
mosphere in which the vast majority of
our students live and work.

Is it any wonder that since the pas-
sage of this act, we have a constantly
increasing number of students who are
denominated disabled, when every in-
centive to a parent is to get such a des-
ignation, when we have a large number
of so-called experts who will say that
the very fact that a student disrupts
the classroom is proof of disability, so
that the disruption cannot be effec-
tively sanctioned?

I believe that it is inevitable that
even if we pass this slightly improved
law, the number, the share of those
who are denominated disabled will con-
tinue to increase; the percentage, the
share of the limited dollars available
for education will continue to increase.
The amount of litigation and lawyer’s
fees, coming straight out of the edu-
cational budget, will continue to in-
crease. One size does not fit all, and my
amendment will not cure all of the
shortcomings of this bill. It will leave
intact the absolute requirement that a
free public education be provided to
every individual, disabled or not. That
will not be affected. It will not solve
the money problem of an unfunded
mandate.

It will, however, allow the reimposi-
tion of a single standard for discipline,
classroom safety and classroom envi-
ronment to be determined by the
school authorities most affected by
those standards. It will end the process
of student after student leaving the
public schools because of the impact of
the bills, teachers leaving the profes-
sion because of the impact of those
bills, and the fact that many of us, I
know in my own case, receive more
complaints about this aspect of the
Federal program for education in the
United States than we do on any other
single subject.

So, knowing in this case that the
odds are stacked against me, | have
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tried to present this amendment in the
simplest possible fashion. You either
believe in a single standard of dis-
cipline and safety and educational at-
mosphere or you do not. If you believe
in it, if you believe in the essential
goodness and expertise of the people
who are providing our children with
their education, you will vote for the
amendment. If you disbelieve in that
good faith, if you disbelieve in that ex-
pertise, your problems and our prob-
lems with our public schools are far
greater than those dealt with in this
amendment. Free our school boards
and our teachers and our administra-
tors to provide the education we de-
mand of them for all of our children.
Free them by adopting this amend-
ment.

Mr. JEFFORDS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, | rise
in strong opposition to the amendment
of the Senator from the State of Wash-
ington. | can understand his particular
concern, given that the State of Wash-
ington at one time had the highest per-
centage of due process hearings that
resulted in court cases of any State in
the country. | would note that the
State has taken dramatic action in the
last couple of years which has greatly
reduced the amount of litigation.

But first of all, let me talk about the
word ‘““mandate,” as it is used not only
the Senator from Washington but also
by many others. The indication is that
IDEA somehow is a Federal mandate.

Back in the early seventies, there
were many court cases and some 26
States were told that they must pro-
vide an appropriate education for chil-
dren with disabilities. In order to pro-
vide national uniformity, a national
consent decree was developed. The de-
cree provided that, if a State provides
for a free education, then it must pro-
vide it for everyone and, with respect
to students with disabilities, it must
provide a free and appropriate edu-
cation. Part of the definition of “‘ap-
propriateness’’ were the words ‘‘shall
contain mainstream provisions,” or
words to that effect.

It is not just an issue of court cases
in those States. This is a constitu-
tional matter—a matter of equal pro-
tection.

Congress responded by developing a
bill that provided uniformity and at-
tempted to provide information, guide-
lines, and rules for the States as to
how to provide an appropriate edu-
cation consistent with mainstreaming.
It is amazing that, since that bill was
written in 1975, there have been no
amendments to it other than the 1986
amendments which dealt with other
matters, such as early intervention as
well as attorney’s fees. | hope that sets
the background with respect to where
we are today.

Now let me talk about the cost of
this education. Yes, it is costly. It
costs right around $35 billion a year, of
which the Federal Government pro-
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vides only a relatively small amount,
some 7 percent to 8 percent. The Gregg
amendment, which has already been of-
fered, attempts to rectify our failure to
provide the 40 percent we promised
back in 1975, but that is another issue.

The Republican education bill, S. 1,
delineates a path toward living up to
our promise to finance 40 percent of the
cost of this education. | hope we do
carry out that plan. At the same time,
I do not believe we should add any
amendments on that issue at this time.

What will the Gorton amendment do?
If you talk about lawsuits, if you talk
about lawyer’s fees, it is a bonanza.
This proposal may take care of some of
the less than fully employed lawyers
around the country. We have 16,000
school districts and, under this amend-
ment, we would have 16,000 sets of
rules. It will take us a long time to fig-
ure out what that means—which ones
do you use and where do you go? Sen-
ate bill 717 sets specific rules for every-
body across the country, so every State
has uniformity. Therefore, | think con-
trary to the desire of the Senator from
Washington, his amendment will exac-
erbate the problem rather than solve
it.

Also, | would like to point out, as to
the total cost, you have to consider
that it is a constitutional mandate, so
it is a necessary cost. It is not some-
thing which was added in order to try
and benefit some people. This is a con-
stitutional mandate. If you measure
those costs and you compare them with
the savings that have occurred by vir-
tue of providing this education, then
you will come up with a totally dif-
ferent picture.

All of us have observed in our States
what has happened. Almost all the in-
stitutions which used to house children
with disabilities, children who were not
able to function in our society, have
been closed in Vermont. Even those
children who have a particularly dif-
ficult time, those who are less educa-
ble, are in private foster homes. Mil-
lions and millions of dollars have been
saved in our State by that alone.

Second, there is the issue of the qual-
ity of life of individuals who are able to
participate in a school system and are
able to have functional lives and be
employed. There is story after story
after story of young people who have
come through the system and become
an important part of society—em-
ployed and paying their own way. To
say that the cost is so high, this

amendment will do nothing but in-
crease the cost.
As | indicated earlier, | understand

the concern of the Senator from Wash-
ington. In 1993, the State of Washing-
ton had 72 hearings, 26 of which re-
sulted in court cases. The State of Cali-
fornia, on the other hand, had 849 hear-
ings requested—only 10 of which re-
sulted in court cases.

The State of Washington recognized
that they had to make some changes,
and they did. They implemented a
process of getting people together to
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talk these things over and find a reso-
lution, and the figures have changed
abruptly. They now have a lot of medi-
ation proceedings and few, if any, court
cases. In 1995 and 1996, there were 137
mediations in the State of Washington,
with 6 pending at the end of the year.
Just about all of the cases were settled.
During that same period, only three
hearings were held.

In view of these improvements, | urge
the Senator from Washington to with-
draw his amendment. | hope we can
take a look at what could happen. If
this amendment passes, it would de-
stroy a system which has apparently
been working very well and would put
us in a position where we would be
back to court in about every case.

| hope that the Senator will end this
instead of creating a problem which
would destroy all of the efforts that
the State of Washington has made in
the last few years to get rid of the
problems they had.

Mr. President, | ask unanimous con-
sent that the facts contained in ‘“*‘Medi-
ation Due Process Procedures in Spe-
cial Education Analysis of State Poli-
cies’ be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FINDINGS: DUE PROCESS HEARINGS

With few exceptions, states were able to
provide statistics in response to survey
items that asked for numbers of hearings re-
quested, held and appealed for the years 1991,
1992 and 1993. The data is displayed in Table
6. In some states, data concerning appeals of
hearing decisions to state or federal court
are not provided to the department of edu-
cation.

STATE DUE PROCESS HEARINGS 1991, 1992, 1993

Hearings
requested

Hearings held ~ Appeals to court

State

1991 1992 1993 1991 1992 1993 1991 1992 1993

=
=
<
o
<
i

o
2
=
-
g
N
3
=
©
-
=
-
N
o
=3
.
=

rwulrvorkrlororlollormnllowwwrorocorlorolonoorron
=

w
«Q
~
o
w
=
-
~
-
~
-
2
-
=

IS

>
S
@
=}
<
w
=}
@
N
@
S
=
@
&S
=
1=}
&

=

orloowrnirrvoololloocollormvhrvroorwlilomnlowoocorsn

-

S

S

w

=

w

@

-

~

i

~

.

©
orvloocoollrsrolollonrlloroomorocoolrrrlrormolrr

2 4 23 2 4 10 (1) (1) (¢
“n & 5 5 7 (1) (1) (¢
6 4 10 1 2 3
“ o9 3 7 3 1
4 31 8 2 6 5
77 8 74 20 16 15 (1) (1) (*
643 555 740 (1) (1) 176 (1) (1) (%
5 0 0 1
465 500 609 465 500 609 (1) (1) (t
U 24 14 2 3 2
2 4 3 0 2 0
7 49 51 12 12 10
9 8 19 33 16 5 (L
% 43 5% 5 5 7 (1) (1) (.
24 256 213 112 106 78
2 2 5 6 2 4
1 5 3 1 5 3
6 19 6 3 6 1
) 1912 (h) (Y (¢
)
11

CONGRESSIONAL RECORD —SENATE

STATE DUE PROCESS HEARINGS 1991, 1992, 1993—
Continued

Hearings
requested

1991 1992 1993

Hearings held ~ Appeals to court

State
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1No data submitted.

Note.—Responses to items 15, 16 and 18 of the Survey on Selected Fea-
tures of State Due Process Procedures conducted by the National Association
of State Directors of Special Education, 1994.

As shown in Table 7, states are evenly split
in the design of their systems as one or two
tiered. In a two-tiered system, the initial
hearing is at a local or county level with ap-
peal or review available at the state (SEA)
level. One-tiered states have a single hearing
process provided by the state either directly
or through a contract arrangement. An ap-
peal to court after exhausting administra-
tive remedies is an available option for all
types of hearing systems.

Mr. JEFFORDS. Mr. President, let
me discuss the bill and what it does to
take care of these situations. Senate
bill 717 provides one set of rules with
discretion for school districts and pro-
tection for children.

The Gorton amendment, if passed,
will Kill the bipartisan, bicameral con-
sensus that this measure enjoys. We
simply cannot destroy all the work
that has gone on throughout this coun-
try in bringing us the bill we have
today—we all remember what happened
last year when we thought we had a
consensus. Issues similar to those
raised by the Senator from Washington
came up, and the whole thing fell
apart. We cannot let that happen
again.

If the Gorton amendment were to
pass, school districts would get no re-
lief. All the major educational organi-
zations support S. 717, and they would
all oppose this amendment.

Let me lay out a rationale of how we
approach the sensitive issue of han-
dling the discipline problems. Edu-
cators and parents need, deserve, and—
in fact—have asked for the codification
of major Federal policy governing how
and when a child with a disability may
be disciplined by removal from his or
her current educational placement.

The bill takes a balanced approach to
discipline. It recognizes the need to
maintain safe schools and the same
need to preserve the civil rights of chil-
dren with disabilities.

This bill brings together, for the first
time, in the statute the rules that
apply to children with disabilities who
are subject to disciplinary action and
clarifies for school personnel, parents,
and others how school disciplinary
rules and the obligation to provide a
free, appropriate education fit to-
gether. The bill provides specificity
about important issues such as wheth-
er educational services can cease for a
disabled child—they cannot—how man-
ifestation determinations are made,
what happens to a child with disabil-
ities during the parent appeals, and
how to treat children not previously
identified as disabled.
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We have gone through all that and
we worked hard all across the country.
We have a consensus on this very dif-
ficult issue, one that has been the most
contentious for several years. We now
have an agreement on how to handle it.

When a child with a disability vio-
lates school rules or codes of conduct
through possession of weapons, drugs,
or demonstration of behavior that is
substantially likely to result in injury
to the child or others in the school, the
bill provides clear and simple guidance
about educators’ areas of discretion,
the parents’ role, and the procedural
protections for the child. The Gorton
amendment would say to a town or a
school district that they could throw
all this out and put its own in.

Dangerous children can be removed
from their current educational place-
ment. Specific standards must be met
to sustain any removal. If a behavior
that is subject to school discipline is
not a manifestation of the child’s dis-
ability, the child may be disciplined
the same as children without disabil-
ities. So, that group which has been
troublesome certainly is treated just
like any other child. If parents disagree
with the removal of their child from
his or her current educational place-
ment, they can request an expedited
due process hearing. If educators be-
lieve that the removal of a child from
his or her educational placement must
be extended, they can ask for an exten-
sion in an expedited due process hear-
ing. So there is a process to make sure
that no child who is dangerous is
forced on the other children in the
classroom.

The bill allows school personnel to
move a child with disabilities to an in-
terim, alternative educational setting
for up to 45 days if that student has
brought a weapon to school or a school
function or knowingly possesses or
uses illegal drugs or sells or solicits the
sale of a controlled substance while at
school or at a school function.

The bill gives school personnel the
option of requesting that a hearing of-
ficer move a child with a disability to
an interim, alternative educational
setting for up to 45 days if the child is
substantially likely to injure them-
selves or others in their current place-
ment.

I commend the Senator from Wash-
ington. He worked so hard last year to
make us aware of the need to change
this. We took into consideration his ad-
vice and counsel. We came up with a
version which everybody in the coun-
try has agreed to. Why does he now
want to supersede it and say, ‘Do away
with that, let the communities decide
what they want to do themselves’?

Including the regular education
teacher in an IEP meeting should help
to reassure that children with disabil-
ities get appropriate accommodations
and support in regular educational
classrooms, decreasing the likelihood
for a need for discipline.

Under no circumstances can edu-
cational services to a child with a dis-
ability cease. If a local educational
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agency has a policy which prevents it
from continuing services when a child
is given a long-term suspension or is
expelled, the State must assume the
obligation to provide educational serv-
ices to the child with a disability. The
disabled child is protected, also.

The discipline records of the child
with the disabilities will be transferred
when the child changes schools to the
same extent that the records of a non
disabled child transfer. That is another
thing, which | think was also at the
suggestion of the Senator from Wash-
ington last year, that you ought to be
able to provide that record with the
child so the school district that re-
ceives a child has warning that there
may be problems. Prior discipline
records will be provided to officials
making decisions about a current vio-
lation by a child with a disability.

We have gone out of our way to ac-
commodate the suggestions of the Sen-
ator from Washington which he made
last year. | think he helped us craft a
very excellent bill. Why does he now
want to throw it all away and say,
“Yes, notwithstanding that we took
care of all these problems, we will let
the communities decide how they want
to do it”’?

This would create chaos, and, there-
fore, | have to very strongly oppose the
amendment of the Senator from Wash-
ington.

Mr. President, | yield such time as he
may consume to the Senator from Indi-
ana.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Indi-
ana is recognized.

Mr. COATS. | do not intend to take a
great deal of time. | wanted to com-
ment on this particular legislation.

Mr. President, I, like most Members,
if not all Members, have been back at
home discussing at official forums,
school meetings, and with teachers,
educators, parents, and students the
impact of the current statute relative
to education for children with disabil-
ities.

Clearly, there have been problems.
There have been discipline problems, as
the Senator from Washington has
enunciated. There have been problems
of excess regulations and paperwork for
teachers. There have been accountabil-
ity problems for schools. There have
been funding problems due to the Fed-
eral Government not living up to its
promise to fund up to 40 percent of the
cost of this particular education.

Now, there have been numerous at-
tempts over the years since this was
first introduced—in 1975, | believe—nu-
merous attempts to modify and correct
some of these problem areas. Most of
those have not succeeded and many of
the situations that have been enumer-
ated by the Senator from Washington
have continued.

By the same token, there has been
nowhere near consensus in this body to
revoke that statute. | think there is a
solid commitment to provide edu-
cational opportunities for students
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with disabilities. There has been strong
support for that. There will continue to
be strong support for that.

The question this body has been
faced with over the past 3 years is
whether or not we could make sub-
stantive, important changes addressing
many of the problems that arise under
the current statute. Our task has been
to make effective changes, gain a con-
sensus in support for those changes,
and preserve the essence of the statute.
These amendments seek to provide all
children with disabilities in America
with the opportunity for education and
do so in a way that provides more ac-
countability, ensures a safe environ-
ment for all students, and addresses a
number of the other perceived flaws in
the current statute.

This has been a 3-year effort. Senator
FRrRiIsT, from the Labor and Human Re-
sources Committee, undertook the ef-
fort as subcommittee chairman last
year under the chairmanship of Sen-
ator Kassebaum and spent an enormous
amount of time and effort trying to
pull a consensus together. We were not
able to do that by the end of the ses-
sion.

That effort was restarted in this new
Congress under the direction of the ma-
jority leader. The majority leader ap-
pointed a special task force of Mem-
bers—a bicameral, bipartisan task
force of Members—to see if it was pos-
sible to get everybody in one room
around one table and address these is-
sues on an issue-by-issue basis and
come to some type of an agreement.
Now, when you do that, you clearly end
up with a piece of legislation that is
not perfect from any particular per-
son’s point of view. It leaves probably
more to be discussed and debated and
perhaps corrected in future efforts, but
the goal here was to see if we could
substantially improve the current leg-
islation.

My colleagues need to understand
that the choice here today is not be-
tween repealing the statute as it cur-
rently exists on the books and going
back and writing a new one from
scratch. | doubt very much we would be
able to successfully do that, or at least
come up with something that is in any
measure different from the current
statute. The choice is: Given the stat-
ute on the books; given what we know
through experience over 20 years with
this particular law and its implications
for parents, teachers, students, edu-
cators, Members of Congress and appro-
priators, and others; given the need to
put together a consensus that will
allow us to substantially improve that
current statute; the choice today is,
stay with the existing law, with all of
the problems that it has, all of the con-
cerns that people have, or move for-
ward on legislation which, while it does
not give any one person everything
they wanted, moves the mark very sub-
stantially toward a better bill.

I think we have done that with S. 717.
We have made a better piece of legisla-
tion, a better IDEA. It is better for
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children, better for parents, and it is
better for educators.

First, we increase substantially the
role that parents play in their chil-
dren’s education. This is a very impor-
tant principle, to involve the parents
more thoroughly, engage them more in
the decisions of placement, provide
them with information that parents of
general education students receive, and
give parents access to all their chil-
dren’s records. This provision helps
provide accountability, and helps pro-
vide a framework for understanding
the problems that the teacher might be
dealing with in school.

Second, we include children with dis-
abilities in State- or district-wide as-
sessments, and in doing so, we provide
systemwide accountability. Schools
will now be responsible for what chil-
dren in special education are learning.

Third, S. 717 moves us toward a much
better understanding of the inequity
and imbalance that exists in the fund-
ing of IDEA whereby the Federal Gov-
ernment has not lived up to its promise
to provide 40 percent of the costs of
special education. We are actively en-
gaged now in working with the appro-
priators and others to increase the
Federal funding for this act. In fact,
the Republican Party, as part of its top
priority as defined in our caucus at the
beginning of this session, committed to
making good on the promise of the
Federal Government to pay its full
share of IDEA funding, and to no
longer leave this obligation and burden
on the States and local districts. | am
hopeful that the Appropriations Com-
mittee can help us this year in making
a very substantial step in that direc-
tion.

We have taken special care to address
the question of the amount of regula-
tions and paperwork that educators
have to deal with. This bill provides far
more flexibility for teachers and will
allow them to spend more time with
the children and less time filling out
forms.

Finally, we have worked very care-
fully and very thoroughly to try to
craft a discipline provision in this re-
authorization bill that addresses many
of the concerns raised by the Senator
from Washington.

This is a particularly contentious
area, and it is important that we un-
derstand that the task force looked at
this very, very carefully and worked
very hard to try to address these con-
cerns.

Now, in regard to specific discipline
procedures, we came to the belief that
parents needed and, in fact, deserved
codification of major Federal policy
governing how and when a child with a
disability may be disciplined by re-
moval from their current educational
placement. Here we have a disagree-
ment with the Senator from Washing-
ton. | understand where he is coming
from. But to avoid having literally
tens, if not hundreds or thousands of
different standards, the Federal statute
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must include guidelines for a consist-
ent standard that parents and edu-
cators can understand, so that every-
body knows where we are coming from
on this.

The bill takes a balanced approach to
discipline procedures. It does not go all
the way in the direction that the Sen-
ator from Washington would like to go,
and it probably goes further than oth-
ers would like to go. That, again, was
part of the consensus that we reached
on this legislation. But we do recognize
in the discipline section the need to
maintain safe schools, and to balance
that with the need to retain and pre-
serve the civil rights of children with
disabilities. We are dealing with a
whole series of court cases. We are
dealing with legislation here that has
to stand the scrutiny of the courts. So
we have to pay attention, obviously, to
those cases and try to craft legislation
which would give us a constitutionally
sound and civil rights compliant dis-
cipline procedure.

For the first time, this bill brings to-
gether the rules that apply to children
with disabilities who are subject to dis-
ciplinary action and clarifies for school
personnel, parents, and others, how
these disciplinary rules work in con-
junction with the school’s obligation to
provide a free, appropriate education.
We have to meld these two concepts to-
gether to make an effective discipline
procedure. The bill provides specificity
about important issues, such as wheth-
er educational services can cease for
disabled children—they cannot. But
also how manifestation determinations
are made, what happens to a child with
a disability during parent appeals, and
how to treat children not previously
identified as disabled. In each of these
categories, we have taken a very sub-
stantial step forward, and made very
substantial improvement to the cur-
rent legislation.

When a child with a disability vio-
lates school rules or codes of conduct
through possession of weapons, drugs,
or a demonstration of behavior that is
substantially likely to result in injury
to the child, or to others in the school,
the bill provides clear and simple guid-
ance about educators’ areas of discre-
tion, the parent’s role, and procedural
protections for the child.

Clearly, we must remember that we
are dealing here with the potential for
litigation, with court cases, with the
civil rights of children, the rights of
the parents, and the responsibilities
that we give to educators. Finding the
appropriate balance is not easy. It is
very difficult to find that balance that
will allow us to meet all these concerns
and tests.

Dangerous children can be removed
from their current educational place-
ment. | want to stress this. There is a
belief here that there is nothing we can
do with children whose behavior is dis-
ruptive, if they bring violence to the
classroom or to themselves, or if they
possess weapons or drugs; this is not
true. Under this legislation that we are
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debating and will be voting on, dan-
gerous children can be immediately re-
moved from their current educational
placements. Specific standards must be
met to sustain their removal.

So you can remove the child, but S.
717 states that you must then apply
specific standards in order to sustain
that removal. And it is possible to sus-
tain that removal. If a behavior that is
subject to school discipline is not a
manifestation of the child’s disability,
the child can be disciplined the same as
children without disabilities.

If, however, it is determined that the
behavior was a manifestation of their
disability, then, obviously, there is a
separate standard to follow. If parents
disagree with the removal of their
child from his or her current edu-
cational placement, they can request
an expedited due process hearing.
These are the parent’s rights. If edu-
cators believe that the removal of a
child from their educational placement
must be extended, they can ask for an
extension in an expedited due process
hearing—once again, the balance of the
rights of the parents, the child and the
educators.

The bill allows school personnel to
remove a child with disabilities to an
interim alternative educational setting
for up to 45 days if that student has
brought a weapon to school or to a
school function, or knowingly pos-
sesses or uses illegal drugs or sells or
solicits the sale of a controlled sub-
stance while at school or a school func-
tion. The bill gives school personnel
the option of requesting that a hearing
officer move a child with a disability
to an interim alternative educational
setting for up to 45 days if a child is
substantially likely to injure them-
selves or others in their current place-
ment.

There are some other provisions here,
Mr. President, which, in the interest of
time and because others want to speak,
I won’t state. | just say to my col-
leagues that | very much believe we
have made substantial improvements
and addressed some of the major con-
cerns in the current statute. | don’t
discount all the things the Senator
from Washington says because many in
my State have indicated the same to
me. We have tried to address those con-
cerns, balancing the civil rights of
those students and what we believe are
important educational opportunities
for those students, with the rights and
the needs of teachers to have an or-
derly and safe classroom.

We have put all this together in this
consensus bill which has been crafted
with bipartisan support on a bicameral
basis. | think we have a bill—maybe
the only bill—that can pass. Failure to
pass this reauthorization bill, or alter-
natively passage of the amendments
being offered, would undermine the
consensus process and put us back to
the status quo. We would be right back
to a situation where none of the com-
plaints or concerns arising from the
current statute are addressed, and we
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would probably go an even more con-
siderable amount of time before Con-
gress is able to put together consensus
to address these significant concerns.

So | hope we will look past what we
believe to be perfect and look instead
toward what | think is a good, substan-
tial move forward in terms of this stat-
ute. | commend the chairman of the
committee for his diligent work in
that, and Senator HARKIN for his long
time support for this and the many
others, including the majority leader,
who worked so diligently to achieve
this legislation.

| thank the Chair and yield the floor.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, 1 am
sorry to interrupt. | know the Senator
from lowa wishes to speak, as do some
Senators on this side. Unfortunately, |
am now 1 hour late to a hearing that |
am supposed to preside over. So |
would like to make just one or two re-
marks after which I will yield the bal-
ance of my time to the control of Sen-
ator SMITH and he can proceed as he
wishes.

Mr. President, | believe firmly that
the case for my amendment has been
established by the last two speakers,
the Senator from Vermont and the
Senator from Indiana. We have heard a
wave of arguments about manifesta-
tion determinations and individual
education plans and the fine distinc-
tions between various forms of violence
and disorder. My good friend from Ver-
mont has informed me not only that he
knows more about education in the
State of Washington than | do, but that
he knows more about education in the
State of Washington than do the super-
intendents of my schools in the State
of Washington. Mr. President, that is
the heart of this debate.

If, in fact, you believe the Senator
from Vermont knows more about how
education ought to be provided to stu-
dents in the State of Washington and
in your State of ldaho, Mr. President,
than do the professionals, the teachers
and the administrators and the citizen
school board members in your State
and mine, then by all means, you
should vote against my amendment
and you should vote for this bill. If you
believe that what uniformity means in
education in the United States is that
we should have exactly the same rules
relating to discipline applicable to
every one of the thousands of school
districts and millions of students in
the United States, then you should
vote against my amendment and you
should vote for this bill. If, however,
you believe that uniformity means
something quite different, and that is
that the rules should be uniform with
respect to every student in a given
school rather than a demonstrable dou-
ble standard, in which the student sit-
ting at this desk is subject to one set of
rules and the student at that desk, a
totally different set of rules, that that
student can do things without signifi-
cant discipline that this student can’t,
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then you should vote for my amend-
ment.

Somewhat naively, | had thought
that all of us believed that education
was so important that the most vital
decisions relating to it ought to be
made as close to the student and par-
ent as possible. My friend from Indiana
spoke of involving the parents more in
these decisions. This bill does, but only
those parents whose children can be de-
termined to be disabled. What about
the parents of the nondisabled stu-
dents? Well, the quote from the letter
to me, | simply need to repeat:

I recently asked my school district attor-
ney what rights | had as a parent when the
education program of my child was inter-
rupted by the behavioral disabled due to
legal decisions. His response was, “You have
no rights.”

Yes, if uniformity means the same
rule for every school district, for every
school board member, for every prin-
cipal across the country, then this bill
is going in the right direction and my
amendment is going in the wrong di-
rection, except, of course, that we are
making the rules but we are not paying
the bills.

I heard something about this being a
constitutional responsibility. Well, Mr.
President, if it were a constitutional
responsibility, we would not have to
legislate at all. But just recently,
under the present law, the U.S. Circuit
Court of Appeals in the State of Vir-
ginia ruled that the Virginia law that
stated that there were certain offenses
that were egregious enough to allow
for the absolute expulsion of a student
applied equally to the disabled and to
the nondisabled.

No constitutional right for this egre-
gious behavior was found to limit the
discretion of the school authorities of
Virginia. This bill reverses that deci-
sion. It says, ““Oh, no, Virginia, you
have to have a double standard. You
can expel the nondisabled. You cannot
expel the disabled no matter what the
offense.”

That is what this bill says. That is
not required by the Constitution of the
United States. That is a value judg-
ment made by the sponsors and the
writers of this bill.

Mr. President, | said yesterday—and
it bears repeating just one more time—
I have asked school districts to serve
as advisory committees to me in every
county of the State of Washington with
whom | visit. | try to visit at least
once a year, and sometimes more than
once. Every one of them has someone
who is a teacher or a school board
member or a principal. This subject is
the one brought up by far the most
often by all of the people who actually
provide education—the interference in
the system. Oh, it is true, as the Sen-
ator from Vermont said, there are
fewer lawsuits over it now than there
were a few years ago. Why? Because
the school district can’t win the law-
suit. So it now surrenders before the
process is so much as started. But the
costs of that surrender are paid by
every other student in those schools.
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So | repeat one last time. Mr. Presi-
dent, if the Senators in this body who
have written this bill know more about
schools and about education—not just
another Senator—than the people who
have devoted their lives to public
schools and to education, then you
should follow their example.

Of course, many of the educational
organizations have agreed with this
bill. Their alternative was even worse—
the present system. | don’t blame
them. I commend them for doing so.
But, Mr. President, that doesn’t mean
they like it. That doesn’t mean they
think we know what we are doing. That
means they were told that this was the
most they could get, and you either go
along or get lost. And they have chosen
to go along. And they made a wise deci-
sion. But we don’t have to make that
decision. We can decide, if we wish,
that these are the decisions that ought
to be made by educators—not Senators.
And, if you believe that, you vote for
the Gorton amendment.

Mr. JEFFORDS. Mr. President, |
yield 10 minutes to the distinguished
Senator from lowa, a leader in this
area.

The PRESIDING OFFICER. The Sen-
ator from lowa is recognized.

Mr. HARKIN. Mr. President | thank
Senator JEFFORDS.

First of all, I thank Senator COATS
for his recent statement that he just
made on the floor. He hit all the right
points. He talked about how long this
bill had been in the making and the
delicate balance that we reached. |
thank Senator CoATs for his efforts
over a long period of time in this area
to reach this very delicate balance.

I also see my colleague, Senator
FRIST, on the floor. 1 want to publicly
thank Senator FRIST again for his
great leadership in this area.

I was just looking up today, and it
was on May 9, 1995, that Senator FRIST
held the first hearing on this bill—2
years ago. It has taken us 2 years to
get to this point. He has worked day
and night on this to try to get it
through. Last year we had a lot of
problems, and Senator FRIST hung in
there every step of the way making
sure that we got this bill through. It
took 2 years. But we no have a well-
balanced bill. I want to publicly thank
Senator FRIST for hanging in there and
not giving up. | appreciate that very
much.

Of course, | thank Senator JEFFORDS,
our leader on the committee, again for
leading us in this area. Again, Senator
JEFFORDS was one of the few around
here who was there when Public Law
94-142 was passed. He was a leader at
that time 22 years ago. He is still here
to lead the charge on this landmark
legislation.

I want to talk for a couple of minutes
with regard to some of the things that
Senator GORTON brought up.

First, Senator GORTON said there are
two main objections he had to the bill.
The first was that it was an unfunded
mandate. This is, of course, not an un-
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funded mandate at all. No matter how
many times someone may say it or how
strongly they may say it, this is not an
unfunded mandate. The Congressional
Budget Office, the American Law Divi-
sion of the Library of Congress, and the
Supreme Court, have all said this does
not fall under the unfunded mandate
legislation. So it is not an unfunded
mandate. It is a civil rights bill, it is a
law implementing the equal protection
clause of the 14th Amendment to the
U.S. Constitution. It is not an un-
funded mandate.

In other words, Mr. President, let me
put it this way. The State of Idaho
does not have to provide a free public
education to its kids. If the State of
Idaho decided to stop that, they can do
it. But as long as the State of Idaho de-
cides that they will provide a free pub-
lic education to all their Kids, then the
State of Idaho can then not discrimi-
nate against Kkids because they are
black or they are brown or they are fe-
male or they are disabled. That free
education must be available to all kids.
The Supreme Court has decided that.

So it is a constitutional mandate,
not an unfunded mandate.

What we have said with IDEA—Pub-
lic Law 94-142—is, ‘‘Look, we will try
to help the States meet that obligation
because it will cost some money, and
we will help them meet that.” That is
why Senator GREGG moved in this area
to get the Federal Government to pick
up more of that obligation. We should.
But | do not want to go into that any-
more. Senator JEFFORDS responded to
that.

But this is a civil rights bill.

What Senator GORTON’s amendment
basically says is, if you just read the
first words, ‘“Notwithstanding any
other provision of this act,” each State
educational agency, et cetera, can de-
cide for themselves what they want to
do. Notwithstanding anything else,
they can do whatever they want to do.

Would Senator GORTON apply that
same reasoning to the Civil Rights Act
of 1964—notwithstanding any other pro-
vision of the law, if a jurisdiction
wants to discriminate against African-
Americans, they can do so, they can
fashion whatever framework they
want? Would Senator GORTON apply
that to title IX and say, “Well, with re-
gard to women, each jurisdiction can
decide whatever they want and how it
applies to women”’? We can do that
with the civil rights bill? Of course not.
Civil rights applies to all in this coun-
try.

The second thing he brought up was
the cost. He mentioned something
about the cost of this in terms of the
mandate. There are a lot of ways to
look at the cost. But what is the mar-
ginal cost of this? We have some fig-
ures here. You have to look at the sav-
ings. The average per student in Amer-
ica for those in special education the
average cost is $6,100.

So it costs about 14 percent more
marginally to educate a kid with dis-
abilities than a child without disabil-
ities.
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Well, is it worth it? We have to ask:
Is it worth it to spend that 14 percent?

Look at it this way. Mr. President, in
1974, before the enactment of this bill,
70,655 children were living in State in-
stitutions. By 1994, 20 years later, as a
direct result of this bill, that number
went to 4,001—less than 6 percent of
what it had been 20 years before.

What is the cost? What is the sav-
ings? The average State institution
cost was $82,256 per person in 1994.

So, if you take the difference of
$66,654 for kids that are not institu-
tionalized but are in school learning,
that is a savings to the State of $5.46
billion each and every year. That
doesn’t include the savings later on in
welfare costs.

For example, my friend, Danny
Piper, who got special education, went
to school. We figured up for Danny
Piper that the total cost of his special
education was $63,000. That is what it
cost. Danny Piper today is living on his
own in an apartment and takes the bus
to work. He is employed. He is a tax-
payer. He is not in an institution. But
when he was born with Down’s syn-
drome, the doctors told his parents,
“Put him in an institution.” They re-
fused to do so. Because of IDEA, they
got him in school in special education.
He did well in high school. Now he is
working and making money. The cost
to the taxpayers of the State of lowa to
institutionalize Danny Piper would
have been $5 million. Do you know
what it cost us? $63,000 to get him his
education.

So you can look at it from the cost,
but you have to look at it from the
other side—the savings side, not to
mention lifestyles, quality of life, and
what it means to the Danny Pipers and
others not to be institutionalized.

Lastly, Senator GORTON talks about
the double standard. | am sorry. That
is just not so. There is no double stand-
ard here at all.

I guess what we have to ask is, What
do we want at the end of the day? At
the end of the day, we want a safe
classroom with an environment that is
conducive to learning for all students.
That is what we are all about. What we
want to do is teach children behavior
that will lead to that safe, quiet class-
room that is conducive to learning.
Under IDEA, we want to use discipline
as a tool to learn and not just as a pun-
ishment and to ensure that each child
receives the supportive services nec-
essary to function appropriately in a
classroom environment.

For example, we have some examples
of kids. Here is one. | have hundreds of
these examples. Here is one, Nick
Evans in Wisconsin. | have a letter
here dated January 24, 1997. He was in
school. He was fighting. We are told
that they did not know what to do with
him. We are told by the school that
they felt Nick was emotionally dis-
turbed, mentally retarded, and did not
belong in the school. They did not
know what to do. But they sought an
evaluation at the clinic in La Crosse,
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WI. They met with the child’s special-
ist. He had a superior 1Q of over 130.
His behavior problem stemmed from
tremendous frustration of an unidenti-
fied, profound learning disability. Once
that was recognized, once he got the
supportive services, his behavior prob-
lems literally disappeared overnight.
Now he is an A, honor roll, student.
The kids want to work with him. When
he is doing a class work science
project, the classmates choose to work
with him. This is a kid who the school
said, “Kick him out. Get rid of him. He
is disturbing everybody. He is dan-
gerous.” But he got the supportive
services and the proper kind of dis-
cipline—the discipline to teach him
how to act within that environment.

I can go through a lot of them. Here
is Molly, who was very abusive to oth-
ers, hitting and pushing them; teachers
wanting the child removed. A speech
language pathologist was called in.
They commenced a program and found
out that she had a communications
problem. Within 12 weeks her ability to
talk to her peers grew. Her behavior
problems faded away.

Here is a family of three. The chil-
dren engaged in fighting, aggressive
outbursts, name calling. Frustrated by
lack of support by the school system,
they moved to a neighboring district
where they found the support, and now
all three of their kids are honor roll
students and doing well.

Let me talk about Mike McTaggart
of Sioux City, something closer to my
home. | visited the school last year.
Mike McTaggart is the principal of
West Middle School in Sioux City. Lis-
ten to this. There are 650 students in
the middle school. Student population
is 28 percent minority, 32 percent are
children with disabilities, and one out
of three have IDP. One year prior to
Dr. McTaggart coming there and tak-
ing over this school, there were 692 sus-
pensions, and of those suspended, 220
were disabled children. The absentee-
ism rate was 25 percent, and there were
267 referrals to juvenile authorities in 1
year.

In 1 year. Dr. McTaggart came in,
and 1 year later the number of suspen-
sions of nondisabled children went
from 692 to 156. The number of suspen-
sions of disabled children went from 220
to zero. Attendance has gone from 72
percent to 98.5 percent. Juvenile court
referrals went from 267 to 3.

What happened in that 1 year? We
had a principal who came in—who
brought a different philosophy, a phi-
losophy of using discipline as a tool to
teach rather than to punish, and
turned that school around by involving
kids and involving their parents. That
school is very successful today. But if
you had looked at that school before he
got there, there was a lot of blame on
the kids—blame the kids, blame their
parents. They shouldn’t be there. They
are dangerous. Get them out of there.
There were 267 referrals to juvenile au-
thorities—from that to 3 in 1 year—and
220 disabled kids were suspended. It
went to zero the next year.
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I am just saying that is again bring-
ing in someone who understands a dif-
ferent philosophy, that you use dis-
cipline as a method of teaching and en-
abling—not just as a method of punish-
ment.

Lastly, the Senator from Washington
State kept asking the question. He had
a letter that he was reading from a par-
ent in Washington who basically said
that | asked my attorney—and | am
paraphrasing here. But the letter the
Senator read into the RECORD was,
what rights do | have for my child to
be free from all this commotion, and
dangerous activity in school. And the
attorney said, ““You have no rights.”
Well, first of all, I would suggest that
parent get a different attorney because
you do have rights.

That parent has the right to demand
of that school a safe and conducive
learning environment. They have a
right to demand that. They ought to
demand it. What they don’t have the
right to do is to demand that a disabled
kid gets kicked out of school. They
don’t have that right.

It would be like this. Let’s say, Mr.
President, that a caucasian kid came
to school and had to sit next to an Afri-
can-American. They said, “Well, |
don’t like that. | don’t like this inte-
gration.” I am conjuring up memories
of a few years ago. ‘““Oh, no. Those kids
cause all kinds of problems in school.
They couldn’t be conducive to a learn-
ing environment.” Well, we found out
that wasn’t so, as long as teachers and
principals and parents got together,
and in sort of an atmosphere of work-
ing together, it was fine; no problems.

Let’s say that a child went to school,
and all of a sudden sitting next to him
was a physically disabled child who
made them nervous because they didn’t
look the same, they didn't act the
same, they had a physical disability
that, well, maybe they weren’t like the
rest of the kids. Would a parent who
said, hey, wait a minute. My kid has to
sit there and it’s disturbing; it confuses
him; it is not a good, conducive atmos-
phere for him to learn—would that par-
ent have the right to say, kick that
disabled kid out of school? No. But
what the parent has the right to do is
demand of the school that they provide
a safe and conducive learning environ-
ment.

That means at least to this Senator
that the school has to develop strate-
gies to make the classroom safe and
quiet and conducive to learning. If Kids
are disturbed by someone who is in the
classroom, by their appearance or by
their actions, that means you develop a
strategy to deal with it and bring the
parents in and provide for an atmos-
phere where Kids can learn, not just a
knee-jerk reaction and say, well, the
easiest course of action is to expel
them, kick them out, get rid of them,
segregate them, exclude them.

We have been down that road before.
The whole theory of IDEA, the Individ-
uals With Disabilities Education Act,
is to mainstream, is to bring people to-
gether, not to segregate people.



May 13, 1997

So | would say to the person who
wrote that letter to Senator GORTON,
yes, you have that right; go to that
school and demand the safe, conducive
learning environment. You have that
right. But you do not have the right to
demand the kid gets kicked out be-
cause he or she is disabled. You do not
have that right. So | would suggest
that perhaps they ought to get a dif-
ferent attorney. | just wanted to make
those comments. | did not have the
time before.

There was one other thing. Again,
showing how things can happen if peo-
ple really do want to make it work,
will work together, on January 29 of
this year Elizabeth Healy, a member of
the Pittsburgh School Board, testified
before our committee. She said she
thought IDEA was a good law; it is
working. She said the Pittsburgh
School District has adopted a family
centered inclusive approach to provide
special education. Because of what
they did in Pittsburgh, because of this
family centered approach, the number
of due process hearings has plummeted.

Unlike reports from other urban
school districts regarding the due proc-
ess hearings, last year there was only
one due process hearing and one special
education mediation in the entire
school district in Pittsburgh. | do not
know a lot about Pittsburgh, but it is
a pretty urban city. One due process
hearing, one special education medi-
ation in the entire school district.

I might suggest to the Senator from
Washington that he might want to
take the principal of this school that
he keeps talking about with all these
problems and maybe send him to Pitts-
burgh and have him look at what they
did there or send him to Sioux City, IA,
and we will have him look at what
Principal Mike McTaggart did there.
And maybe, and | say this in all candor
and seriousness, they could pick up
some pointers on how to structure the
school environment, how to involve the
families, so that they will have the
same results as Sioux City or the same
results as Pittsburgh.

So | am saying it is not impossible. It
is very possible to have a safe and con-
ducive learning environment and to
meet at the same time the require-
ments of the Individuals With Disabil-
ities Education Act. What it really
takes is a commitment by the school
boards, teachers and principals, par-
ents and the community to work to-
gether in an atmosphere of mutual ac-
commodation and understanding and
support. If they do that, there won’t be
that many problems. Oh, you will al-
ways have some problems, but, my
gosh, Pittsburgh went down to one due
process hearing. That is the kind of
goals we ought to be looking for.

That is what this bill does. That is
what this bill does. | have to tell you,
Mr. President, a lot of times my heart
goes out to teachers who are in the
classroom and they are confronted
with situations where they have emo-
tionally disturbed Kids, physically dis-
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abled kids, mentally disabled kids, and
that teacher does not have the proper
support and learning and training to
know how to deal with it. Teachers
need that support. They need that kind
of training and that kind of edu-
cational support that will help them.
That is what we are talking about
here. If they do that, IDEA will work,
but it will not work if our reaction is,
first of all, notwithstanding any other
provision of this act, let each school
district decide for themselves.

That is what the Gorton amendment
does. That is not conducive to an
inclusionary-type of principle where we
are going to bring kids together. We
are a much better society today be-
cause we have included people with dis-
abilities. We are a stronger society. As
President Clinton says so often, as we
enter the next century, we cannot
leave one person behind, and we cer-
tainly should not leave people behind
just because they have a physical or
mental disability.

That is what this bill does. It pro-
vides those kids with that support and
those opportunities the kind of edu-
cation that allows kids to dream and
allows Kkids with disabilities to know
that they can fulfill their potential. We
all have different potentials. Kids with
disabilities are no different. They have
potential, too, to achieve, to dream,
and to do wonderful things. We have
seen it happen because of the Individ-
uals With Disabilities Education Act.

This bill that we have before us, this
reauthorization, as | said, is carefully
crafted, very balanced. | think it meets
all of the needs of parents and school
administrators and, most importantly,
meets the needs of the kids themselves
not to be segregated out but to be in-
cluded, to make sure they have the
support they need so that they can be-
come fully self-sufficient, productive,
loyal American citizens in their adult-

hood. That is what this bill is all
about.
Mr. President, are there situations

where a school officials must take
immmediate action to remove a dis-
abled child from his or her current
placement? The answer is yes, and this
bill provides for two limited exceptions
to the stay put provision under which
children with disabilities are entitled
to stay in their current placement
pending appeals.

Under the first exception to the stay
put provision, school officials are pro-
vided authority to remove a child from
his or her current placement into an
interim alternative educational setting
for the same amount of time they
could remove a nondisabled child, but
for not more than 45 days, if the child
carries a weapon or knowingly pos-
sesses, uses, or sells illegal drugs or
controlled substances.

Under the second exception to the
stay put provision, local authorities
can secure authority from an impartial
hearing officer—in addition to a
court—to remove a child from his or
her current educational placement into
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an interim alternative educational set-
ting for up to 45 days if the school offi-
cials can demonstrate by substantial
evidence—that is, beyond a preponder-
ance of the evidence—that maintaining
the child in the current placement is
substantially likely to result in injury
to the child or others.

Some of my colleagues have raised
concerns about allowing impartial
hearing officers to make these critical
decisions. | support this provision for
several reasons.

First, this standard codifies the hold-
ing in Honig versus Doe. In that case,
the burden was clearly placed on the
school officials to rebut the presump-
tion in favor of maintaining the child
in the current placement. Thus, the
case does not deal with perceptions or
stereotypes about disabled children but
provides authority to remove a child
who truly is dangerous.

Second, in giving the authority to
make these determinations to impar-
tial hearing officers, the proposal not
only includes the ‘‘substantial likeli-
hood of injury” standard, but also
specifies that the hearing officer must
consider the appropriateness of the
child’s current placement and whether
reasonable efforts have been made by
the local school officials to minimize
the risk of harm, including the use of
supplementary aids and services, and if
the child is moved, the hearing officer
must determine that the new place-
ment will allow the child to continue
to participate in the general curricu-
lum and to meet the goals of the IMP
and that the child will receive services
that are designed to address the behav-
ior that led to the removal.

Third, in placing this additional au-
thority with hearing officers, the bill
recognizes the important role already
assigned to these individuals in guar-
anteeing the rights of disabled chil-
dren. It is because of the importance of
this role that the act requires that
hearing officers be impartial. This
means, for example, that a hearing of-
ficer could not be an employee of the
child’s school district. It is my expec-
tation that the Department will re-ex-
amine current policies concerning im-
partiality in order to ensure that, to
the maximum extent feasible, the in-
tegrity of these persons, and thus the
system, is ensured.

It is also my expectation that hear-
ing officers will be provided appro-
priate training to carry out this new
responsibility in an informed and im-
partial manner and that both SEA’s
and the Secretary will closely monitor
the implementation of this provision.

In sum, Mr. President, we do not
have to choose between school chaos
and denying education to children with
disabilities in order to maintain
schools that are safe and conducive to
learning. If anything, parents with dis-
abled children want schools that are
safe and conducive to learning more
than other parents because their chil-
dren are frequently more distractible
and more likely to be the brunt of at-
tacks and abuse.
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Parents who have disabled children
are not asking that they be excused
from learning responsibility and dis-
cipline. What they are asking for is
that the approaches used be individ-
ually tailored to accomplish the objec-
tives of maintaining a school environ-
ment that truly is safe and conducive
to learning for all children, including
children with disabilities.

Mr. President, this bill provides a
fair-balanced approach to ensuring
school environments that are safe and
conducive to learning. | urge my col-
leagues to support the underlying bill
and reject the Gorton amendment.

| yield the floor.

Mr. JEFFORDS. Mr. President, |
compliment my good friend from lowa,
who, along with me, came in about the
time that this special education legis-
lation was enacted back in 1975, and we
have worked closely together on mat-
ters of disabilities ever since that time.
It is a pleasure to work with the Sen-
ator. | think we have had pretty suc-
cessful adventures along this line.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, |
yield 10 minutes to the Senator from
Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized for
up to 10 minutes.

Mr. FRIST. | thank the Chair.

The amendment that | wish to talk
to is the amendment on discipline
which would instruct local education
agencies to set their own policy in dis-
ciplining disabled students. In short,
each school district could then have its
own distinct policy defined for itself in
how to discipline children with and
without disabilities. I oppose such an
amendment.

A statement was made that the un-
derlying bill is leading us in the wrong
direction and that this amendment
would set us back in the right direc-
tion, at least in that one area of dis-
cipline. | disagree.

In the statement, the case was cited
that there were two schoolchildren sit-
ting together, one with a disability and
one without a disability, and that they
both should be treated exactly the
same.

I would argue that that is difficult to
do. Let me give two brief examples
where | find it hard to have a different
process other than the one spelled out
by Senator JEFFORDS and as spelled out
in the definitions. And, yes, it is sev-
eral pages long because it takes that
sort of detail when we are dealing with
the issue of individuals with disabil-
ities.

Let us say that one of the people in
these chairs has a syndrome called
Tourette’s syndrome. That individual
who would be sitting in that chair
could learn just as well as the other in-
dividual, could take advantage of the
education just as well as that other in-
dividual. If that individual has a dis-
ability, a disability called Tourette’s
syndrome where, with everything else
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hooked up in a normal way, there is
one little cross-connection in one little
tiny part of the brain that causes that
individual, while they are sitting there
studying and learning with the same
capacity as everybody else, with the
potential to be as successful an individ-
ual as anybody else, for some reason we
do not understand—as a physician, | do
not understand, scientists do not un-
derstand yet; hopefully, we will change
that—that individual all of a sudden
blurts out something that does not re-
late to anything at all.

Should that person have the same
process for disciplining as the individ-
ual next to him? Some people would
say yes. | would say no, that some at-
tention needs to be paid that that is a
manifestation. And, yes, we spell it out
in the bill. What if we did not? What
would we go back to—22, 24 years ago
where that student would be thrown
out of the classroom and thrown out of
school through no fault of their own
when they can learn just as well as
anybody else? | say no, the process
needs to be different. And it is spelled
out in detail as the Senator from Ver-
mont has read from the bill earlier—a
different process. You can call that a
double standard, |1 guess, because peo-
ple will react to that and say, no, dou-
ble standards are wrong. | call it a dif-
ferent process and for a very good rea-
son. If you go back 25 years, you see
why.

Or let us say there is another stu-
dent. Let us call him Tom. Let us put
him in the fourth grade. Let us say he
can learn well, he has the potential to
be everything that one would wish his
son to be in the future, yet Tom has a
severe developmental disability. Say
he is an individual with mental retar-
dation. | do not know exactly what
that means, but most people under-
stand generally what | am talking
about. And let us say somebody comes
up to Tom in the fourth grade—and we
all know bullies like this. This is the
reality. This is the reality of the class-
room today. A bully comes up and
says, we are going to get Tom; let’s
give Tom this little toy gun. “Tom,
this is a little toy gun.” In truth, this
is not a toy gun. In truth, that bully
brought it from home, put it in his
pocket, and he knows how to get Tom
and he gives it to Tom. And Tom says
it looks like a toy gun. As a father, |
can’t tell the difference between toy
guns and real guns. | look at them
closely. Tom looks at it and says, yes,
and | appreciate the gift, and so he
puts it in his locker. Now the principal
or teacher comes forward and opens the
locker and finds what Tom thinks is a
toy gun. Remember, Tom can learn
just as well as anybody else, can bene-
fit from an education. Should the proc-
ess be to throw him out of school when
it probably is a manifestation of his
disability? And so, yes, you can call it
a double standard. | call it a process, a
very specific process where we do have
to spell out manifestation and, yes, it
takes more than six lines on one page
to do that.
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It is not quite so simple, and | would
argue that with two people sitting in
the same room, if one of them has a
manifestation of a disability, we need—
and not just we but people across all
16,000 school districts—to have a proc-
ess, a fair and equitable way, to dis-
cipline that individual.

Senator HARKIN mentioned that 2
years ago | held a hearing, and it was
really the first hearing | held as chair-
man of the Subcommittee on Disabil-
ity Policy. It was about the original
enactment and what led to that enact-
ment. | was looking at those hearings,
and it was really powerful. | encourage
my colleagues to go back and look at
that 20-year history, what led up to it.
It was very clear that IDEA, the Indi-
viduals With Disabilities Education
Act, was enacted to establish a consist-
ent policy, not what Senator GORTON’S
amendment would do, have 16,000
school districts each with their own
policy to handle the sort of situation,
but it was enacted to establish a con-
sistent policy that people could read
and understand for States and school
districts to comply with. With what?
The equal protection clause under the
14th amendment of the U.S. Constitu-

tion.
We hear the words ‘““‘unfunded man-
date” and ‘‘mandated.” We passed

IDEA. Unfunded, yes. | will not argue
with that. A mandate? This goes back
to a civil rights issue as defined by the
Supreme Court decision after IDEA
was enacted. The Supreme Court,
under Smith v. Robinson, recognized
IDEA as ‘“‘a civil rights statute that
aids States in complying with the
equal protection clause under the 14th
amendment.”” Again, it was very clear
to me in those hearings 2 years ago as
we went back and looked at the deci-
sions, two landmark decisions that
Senator HARKIN talked about yester-
day, in 1972 which established the con-
stitutional rights—not a mandate, the
constitutional rights—for individuals
with disabilities to receive a free, ap-
propriate public education.

So now what we want to do is turn
back to allow 16,000—it may be 15,000,
it may be 17,000—individual school dis-
tricts to try to go through this defini-
tion to really throw aside what we
have learned over the last 20 years,
which we have modernized through our
current bill, to go back and allow 16,000
school districts to reinvent the wheel,
to try to learn once again what we
have learned over the last 20 years—po-
tentially 16,000 separate policies.

Talk about lawsuits. We have had
many people comment on attorneys
and attorney’s fees and how difficult it
is. Talk about lawsuits with 16,000 dif-
ferent policies. | can see somebody
moving from Davidson County where |
live to Williamson County only be-
cause, as parents of a child with dis-
abilities, they think that the discipline
requirements might be fairer. | think
lawsuits will explode. Our bill provides
one set of rules, an update, defining,
yes, manifestation and, yes, discipline
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if it is not a manifestation in a very
clear way, with discretion for school
districts, with protection for children.

The whole manifestation issue | do
not think we need go into now. The
Senator from Vermont went through it
in pretty much detail. But let me just
point out again for weapons or drugs—
and it has been expanded to cover
weapons, possession and use or dis-
tribution of illegal drugs—if it is not a
manifestation of that disability, the
school would discipline that student
just as they would a nondisabled stu-
dent who engaged in such behavior.
There is nothing exceptional about
that. If it was a manifestation, very
clearly—so all 16,000 school districts
can understand this civil rights issue—
how to discipline that student in an or-
derly way that parents understand, the
individuals with disabilities under-
stand, the principals understand. For
all other behavior subject to discipli-
nary action, again, if it is not a mani-
festation, that is, other than weapons
and other than drugs, again, students
are treated just as those without dis-
abilities. If it is a manifestation, again,
it is spelled out in IDEA.

I just close and simply say that all
major educational organizations do
support this bill. It is not perfect. We
sat around the table night after night
and day after day bringing people to-
gether. It is not perfect. But they say
support this bill. Why support this bill?
Because this bill as clearly defined is
the way that we can improve the treat-
ment of individuals with disabilities in
discipline.

| thank the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. | yield the Senator
from Minnesota 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 5
minutes.

Mr. GRAMS. | thank the Chair.

Mr. President, | want to take this op-
portunity to commend my friend and
colleague, Chairman JEFFORDS, for the
exemplary work he has done in regard
to the reauthorization of the Individ-
uals With Disabilities Education Act.
That this is the first time in 22 years
that Congress has attempted major
changes to its law with any likelihood
of success speaks volumes about the
time, energy, and commitment Senator
JEFFORDS and others have devoted to
it.

Over the last 5 months, I have lis-
tened to the concern of school board
members, students, parents, principals,
teachers, and administrators from all
over Minnesota on the issue of IDEA.
Primarily, each of these groups
stressed concern over proliferating liti-
gation, program inflexibility in regard
to discipline, and the tremendous cost
burdens associated with the mandates
that have been placed on our schools.

In regard to the issue of discipline,
this legislation provides additional
flexibility to deal with children who
are disruptive in the classroom or who
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are otherwise a danger to themselves
or others. Clearly, this is an instance
where the interests of the child and the
interests of sound learning in the class-
room must be carefully balanced to en-
sure that neither are breached. Unfor-
tunately, current Federal law dictates
that a child may only be removed from
school if the parents consent to re-
moval or if the student brings a fire-
arm to school.

Mr. President, this is not balance at
all. This legislation makes consider-
able strides toward restoring some bal-
ance by returning more decisionmak-
ing to the people who know best, and
that is those who actually teach our
children.

Another issue is litigation. According
to a study done by the Minnesota State
Legislature, one of the largest factors
contributing to the increased costs in
educating their children is the cost of
special education. Unfortunately, too
many of these expenses have nothing
to do with buying things such as
Braille for the visually impaired or
providing instruction for children with
disabilities. Many of these expenses are
legal fees resulting from litigation be-
tween schools and the parents of chil-
dren with disabilities.

In light of the limited resources
available to pay for the mandates im-
posed by IDEA, this is a glaring flaw
that is ripe for reform. Toward this
end, S. 717 requires States to establish
a mediation system and provides incen-
tives for parents to avail themselves of
mediation instead of litigation to ami-
cably resolve their differences.

The one issue that is not addressed in
this legislation, however, and it is, in
my view, a critical one, is the issue of
funding. The Senator from Vermont
has urged Senators to wait for another
day to tackle this issue. The Senator’s
objection to dealing with funding at
this juncture is not based on substance
but, rather, on process, and | fully ap-
preciate these constraints. We need to
pass this bill.

However, because | believe the issue
of funding is so vital to the success of
IDEA’s reforms, 1 must reluctantly
part paths with the chairman. | believe
the funding issue should be addressed
now. As Senator GORTON has pointed
out, IDEA is an unfunded mandate on
our 50 States and our schools. As such,
consistent with the spirit, if not the
letter, of the unfunded mandates legis-
lation we approved last Congress, the
mandate imposed by IDEA should ei-
ther be repealed or it should be paid
for. As it stands, the Federal Govern-
ment pays a mere 7 percent of the total
cost we impose on our schools through
IDEA. It is my considered opinion that
the Federal Government should put its
money where its mouth is. In short,
Congress must fully appreciate the
consequences of its actions. If Congress
places a premium on a desired goal or
sets a priority for States or local gov-
ernments to attain, the Federal Gov-
ernment must ante up or then recon-
sider that mandate. And because | be-
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lieve IDEA serves an important role in
the education of our disabled children
in Minnesota and throughout the Na-
tion, in this case | believe Congress
should ante up. Accordingly, if it is of-
fered, | will support the Gregg amend-
ment to fully fund the Individuals With
Disabilities Education Act.

In conclusion, Mr. President, | just
wanted to say again | support S. 717 be-
cause it does improve upon the com-
mitment we have made to disabled stu-
dents in Minnesota and throughout the
country. Although I wish it would have
gone a little farther, | support the
Gregg amendment, as | said, because it
backs up this profound commitment.
But in my view, if we at the Federal
level really desire to help our Nation’s
schools, we will finish the jobs we
started. Beyond this, the Federal Gov-
ernment’s next job in furthering the
education of our children is to step
aside and allow parents and school
boards to do the job they were designed
to do and not the Federal Government.

| thank the Chair. | yield the floor.

Mr. SMITH of New Hampshire ad-
dressed the Chair.

The PRESIDING OFFICER (Mr.
ENz1). The Senator from New Hamp-
shire.

Mr. SMITH of New Hampshire. Mr.
President, how much time do | have?

The PRESIDING OFFICER. The Sen-
ator has 27> minutes.

Mr. SMITH of New Hampshire. Mr.
President, | yield 5 minutes to my dis-
tinguished colleague from West Vir-
ginia.

Mr. BYRD. Mr. President, | thank my
friend, the Senator from New Hamp-
shire, [Mr. SMITH].

The PRESIDING OFFICER. The
Chair recognizes the Senator from
West Virginia.

Mr. BYRD. Mr. President, the Senate
is expected to vote shortly on S. 717,
the Individuals With Disabilities Edu-
cation Amendments Act of 1997, also
known as the IDEA bill. Mr. President,
I compliment the managers of the bill,
Mr. HARKIN and Mr. JEFFORDS. They
have worked hard and the legislation is
certainly an improvement over the cur-
rent situation.

I do have some reservations about
the contents of the bill—I intend to
vote for it—and about the manner in
which it was brought up for consider-
ation.

Before | cast my vote, | would like to
take this opportunity to express my
concern with the legislation. First, and
foremost, a committee report on S. 717
was not available until early on Mon-
day, yesterday, and the Senate pro-
ceeded to debate S. 717 on Monday.
That is not anything new around here.
We are witnessing more and more of it,
and too much of it. I was not able to
secure a copy of the report until yes-
terday afternoon, which constrained
my ability to read the committee re-
port as thoroughly as | would have
liked. It is unfortunate and unneces-
sary that our independent judgment as
Senators is so often being subjected to



S4366

narrow time constraints to render a de-
cision on the ramifications of impor-
tant bills such as this one.

In addition, | have been contacted by
a number of West Virginians who have
raised concerns about the ‘‘stay-put’”
clause in the current law for violent
and disabled students. The ‘‘stay-put’”’
provision means that a disabled stu-
dent cannot be removed from his or her
current classroom until a hearing is
held to resolve the matter. Under S.
717, steps have been taken to attempt
to correct this matter by permitting
local school authorities to relocate a
disabled child into an alternative edu-
cational environment for up to 45 days
pending an appeal if he or she brings a
weapon to a school or a school func-
tion, or consumes or solicits a con-
trolled substance.

I think these provisions are improve-
ments, as | say, over the present. But |
don’t think they go far enough. Why
should school authorities be limited to
a period of 45 days for the removal of a
disabled student—disabled or any other
student—who carries a weapon to
school or uses drugs at school or
school-sponsored events? Why not 90
days? Why not longer, if the situation
warrants it? While | applaud the efforts
of the sponsors to provide the local
schools with more authority to deal
with a violent and disabled child, I am
disappointed that more stringent dis-
cipline provisions are not included in
the final draft of the bill. We ought to
consider the security and educational
needs of every student in the class, in
addition to the disabled child.

Finally, 1 have, over the years, de-
tailed the national problem of alcohol
abuse, and have urged people, young
and old, not to drink and drive—but
not to drink, period. That is the way |
feel about it: Not to drink. | have urged
people, young and old, to abstain from
drinking alcohol. Yet, S. 717 makes no
reference to a disabled child who brings
or consumes alcohol on school prop-
erty. |1 know the sponsors would argue
that the bill contains language that
would allow local school officials to
exact discipline under the same terms
that a nondisabled student would face.
But it is my opinion that alcohol is
just as evil as any other drug defined
by the Controlled Substance Act, to
which S. 717 refers. Therefore, | believe
that the bill should include alcohol
under the provisions that relate to
school officials’ authority for the im-
mediate removal of a disabled child
who possesses a weapon or a controlled
substance on school property. | hope
that, when the managers again con-
sider legislation of this type, they will
consider carefully the inclusion of the
word ‘‘alcohol.” It does not hurt to
have it in, and it may help.

In conclusion, | will vote for S. 717,
the Individuals With Disabilities Edu-
cation Amendments Act of 1997, but I
would like to inform my fellow Sen-
ators that the manner in which we
have arrived at this point troubles me.
Proponents of the bill have argued that
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the quick markup of the bill and its
subsequent expeditious floor clearance
was necessary to avoid a subsequent
demolition of the fragile agreement
that has been reached. Mr. President, if
it is all that fragile, perhaps we ought
to start over. Mr. President, efforts to
ram legislation through, not only in
this case but all too many other cases,
as we have seen around here in late
years, are not consistent with the du-
ties of the Senate to adequately delib-
erate on a matter that affects millions
of disabled and nondisabled children
who have a right to a safe and appro-
priate public education.

Mr. President, | thank the distin-
guished Senator from New Hampshire
for yielding me the time. | again con-
gratulate the managers of the bill and
| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. SMITH of New Hampshire. Mr.
President, | want to indicate, first and
foremost, that | understand what the
sponsors of the bill are trying to do. |
support the concept of reforming the
IDEA law. | do not fault them for try-
ing to make the changes. What | fault
is the process in which we bring the
bill to the floor with a locked-up agree-
ment. One of the greatest aspects of
the U.S. Senate is that we have the op-
portunity to debate, and hopefully
sometimes have a couple of people lis-
ten to what we say and influence an
outcome. | realize that does not happen
very often around here. But in this par-
ticular case, we do not have the oppor-
tunity to influence the outcome be-
cause we are told: A deal has been
struck between the House and the Sen-
ate, minority and majority, White
House and everybody else. It is just one
happy old time here, everything is done
and we do not need to debate it, we do
not need to suggest any changes.

Perhaps an analogy might be if we
had an agreement to spend $1 billion on
cancer research and somebody told us
if we spent another $50 million we
could cure cancer, | think we would be
prepared to amend the bill to add the
$50 million to the $1 billion in a hurry.
So | do not support this kind of proc-
ess. | do not think it is right, and |
think that we can strengthen a bill
and, if somewhere along the line the
President specifically decides to veto
the bill with the strengthened provi-
sion, we have a constitutional proc-
ess—the Founding Fathers thought it
out very clearly—which says that bill
would come back here, to the Senate
and House, and we could override his
veto or not. So | do not think anything
is lost by allowing Senator GORTON and
myself the opportunity to offer amend-
ments in good faith.

You might say, You are offering your
amendments. Yes, we are, but we are
offering them with just about every-
body out there against us, even though
I believe our ideas are good.

Senator GORTON made some very in-
teresting points on his amendment,
and | rise in strong support of that
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amendment, which is the business be-
fore us. He made the interesting point
that he did not feel U.S. Senators nec-
essarily knew more about what was
happening in the various school dis-
tricts in Washington State or in New
Hampshire, for that matter, than the
people in those districts did. 1 could
not agree with him more. | bring per-
haps a different perspective than many
of my colleagues here in the Senate. |
spent 6 years in the classroom as a
teacher. | also spent 6 years on a school
board. | know what Public Law 194 is,
and | know the good things that that
law has done for people who are in need
of special education. It has done won-
ders for many, many students who were
in need.

The Senator from lowa made specific
reference to one individual who had
been helped under this program. | ap-
plaud that. That is not what we are
talking about. What we are talking
about is this basically distorting the
process to write individualized edu-
cation plans for people who perhaps
should not have IEP’s; who really are
not in the same category as the young
man who was mentioned by the Sen-
ator from lowa.

| took the opportunity, even though
this is not a bill that is in the jurisdic-
tion of any of my committees—that is
Senator JEFFORDS’ committee—I did
something that perhaps is not always
done around here, | wrote to all the
school districts in my State and |
asked for input on this legislation. | in-
formed them | felt there was a good op-
portunity, that Senator JEFFORDS and
others were moving the bill through
the process here, that it was going to
improve the special education program
or IDEA as we know it, and | think
Senator JEFFORDS has done that. He
has improved it. But the question
again goes back to my original point.
Can we improve it more? | think Sen-
ator GORTON’s amendment does that. |
would like to explain why | think that
is the case. | would like to explain the
rationale for the amendment, which is
intended to ensure that the education
of all students not be compromised.

This is an important issue. | wish we
had the opportunity for more debate,
but unfortunately we do not have that.
The problem the Gorton-Smith school
safety amendment addresses is, | be-
lieve, one of the most serious problems
in all of the legislation. A safe school
environment is a precondition for
learning.

| listened to my colleague, for whom
I have the greatest respect, Dr. FRIST,
the Senator from Tennessee. He used
some medical examples and indicated
that there are times when these unex-
plained medical occurrences occur. |
understand that. | respect that. | do
not claim to challenge his medical
knowledge. But | hope we might speak
from the teacher’s point of view, be-
cause that is what this is all about. We
are not talking, here, just about help-
ing children who need help. That is one
part of it. There are children who need
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help. But there are also children, for
whatever reason—whether it is because
they need help or because they got an
IEP that they should not have gotten,
an individual educational plan—they
are disrupting the classroom. And
there are other students in that class-
room.

When |1 am standing before that
classroom, trying to teach 25 other stu-
dents, and this student blurts some-
thing out and disrupts the class, or
waves a gun in class, or brings drugs
into class, or shouts obscenities, or
whatever else the student may decide
to do, it really, as far as the other 25
students in the class are concerned—I
do not really think that they are over-
ly concerned at that point, when the
classroom is disrupted and education is
disrupted, as to what the cause is, or
what the problem may be specifically
with this child. It is a problem. If it is
a medical problem, it ought to get
medical attention. If it is a discipline
problem, it ought to get disciplinary
attention. That disciplinary attention
ought to come from the decisions of
the teacher, parents, school board,
school administrators—not from the
Federal Government. Not from the U.S.
Senate.

So, the school safety amendment is a
commonsense addition to this bill.
That is all it is. It simply ensures that
the rules governing discipline in
schools may be formulated in such a
way as to treat all students uniformly.
Without this amendment, S. 717 will
preserve the double standard that ex-
ists under current law. Students will
see there is one standard for students
diagnosed with disabilities and another
one for those who do not have such a
diagnosis.

Recently, my office received a call
from a school board chairman in New
Hampshire complaining that a student
in one of the districts had brought a
gun to school. He reported that because
the student had been diagnosed with a
disability, the school board was power-
less to intervene. It goes without say-
ing that without the diagnosis, the sit-
uation would have been different.

I ask you, Mr. President, if you are
standing in that classroom trying to
teach those other students and a kid
waves a gun around, at that point, do
you rea