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The Senate met at 10 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
QOgilvie, offered the following prayer:

Gracious Father, help us to pray
what we mean and mean what we pray.
May our prayers never be perfunctory.
We ask You to fill this Chamber with
Your holy presence and glory and ac-
knowledge that all we do and say
today, as well as our attitudes and our
relationships, will be observed by You.
We pray for Your inspiration for the
quality of life of the Senate and realize
that we are accountable to You for the
depth of caring we express to one an-
other beyond party loyalties. We inter-
cede for our Nation and You give us vi-
sion that will require united, biparti-
san support of legislation to solve prob-
lems and grasp Your larger plan. We
ask for strength to work creatively and
energetically and You impinge on our
minds waiting for our invitation for
You to empower us with Your spirit.
Dear God, help us to pray with expect-
ancy. In the name of our Lord who
taught us to ask, seek, and knock in
prayer, knowing that with You nothing
is impossible. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized.

Mr. ASHCROFT. | thank the Chair.

SCHEDULE

Mr. ASHCROFT. On behalf of the ma-
jority leader, | announce that this
morning the Senate will turn to the
consideration of S. 4, the Family
Friendly Workplace Act. It is also
hoped that the Senate will be able to
return to S. 717, the IDEA, Individuals
With Disabilities Education Act, legis-
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lation and complete action on that bill
today. As always, all Members will be
notified as to when to anticipate any
rollcall votes on either of these two
matters. In addition, the Senate may
also consider any other legislative or
executive items that can be cleared for
action. | remind all Members that the
Senate will be in recess from 12:30 to
2:15 for the weekly policy luncheons to
meet.

I thank my colleagues for their at-
tention.

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
INHOFE). Under the previous order,
leadership time is reserved.

FAMILY FRIENDLY WORKPLACE
ACT

The PRESIDING OFFICER. Under
the previous order, the Senate now will
proceed to the consideration of S. 4,
which the clerk will report.

The legislative clerk read as follows:

A bill (S. 4) to amend the Fair Labor
Standards Act of 1938 to provide to private
sector employees the same opportunities for
time-and-a-half compensatory time off, bi-
weekly work programs, and flexible credit
hour programs as Federal employees cur-
rently enjoy to help balance the demands
and needs of work and family, to clarify the
provisions relating to exemptions of certain
professionals from the minimum wage and
overtime requirements of the Fair Labor
Standards Act of 1938, and for other pur-
poses.

The Senate proceeded to consider the
bill which had been reported from the
Committee on Labor and Human Re-
sources, with an amendment, as fol-
lows:

(The parts of the bill intended to be
stricken are shown in boldface brack-
ets and the parts of the bill intended to
be inserted are shown in italic.)

S. 4

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Family
Friendly Workplace Act’’.

SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to assist working people in the United
States;

(2) to balance the demands of workplaces
with the needs of families;

(3) to provide such assistance and balance
such demands by allowing employers to offer
compensatory time off, which employees
may voluntarily elect to receive, and to es-
tablish biweekly work programs and flexible
credit hour programs, in which employees
may voluntarily participate; and

(4) to give private sector employees the
same benefits of compensatory time off, bi-
weekly work schedules, and flexible credit
hours as have been enjoyed by Federal Gov-
ernment employees since 1978.

SEC. 3. WORKPLACE FLEXIBILITY OPTIONS.

[(a) COMPENSATORY TIME OFF.—

[(1) IN GENERAL.—Section 7 of the Fair
Labor Standards Act of 1938 (29 U.S.C. 207) is
amended by adding at the end the following:

[*“(r) COMPENSATORY TIME OFF FOR PRIVATE
EMPLOYEES.—

[““(1) GENERAL RULE.—

[*“(A) COMPENSATORY TIME OFF.—AN em-
ployee may receive, in accordance with this
subsection and in lieu of monetary overtime
compensation, compensatory time off at a
rate not less than one and one-half hours for
each hour of employment for which mone-
tary overtime compensation is required by
this section.

[*“(B) DEFINITION.—For purposes of this
subsection, the term ‘employee’ does not in-
clude an employee of a public agency.

[“(2) ConDITIONS.—AN employer may pro-
vide compensatory time off to employees
under paragraph (1)(A) only pursuant to the
following:

[““(A) Such time may be provided only in
accordance with—

[““(i) applicable provisions of a collective
bargaining agreement between the employer
and the representative of the employees rec-
ognized as provided in section 9(a) of the Na-
tional Labor Relations Act (29 U.S.C. 159(a));
or

[““(ii) in the case of employees who are not
represented by a labor organization recog-
nized as provided in section 9(a) of the Na-
tional Labor Relations Act, an agreement or
understanding arrived at between the em-
ployer and employee before the performance
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of the work involved if such agreement or
understanding was entered into knowingly
and voluntarily by such employee and was
not a condition of employment.

[““(B) If such employee has affirmed, in a
written or otherwise verifiable statement
that is made, kept, and preserved in accord-
ance with section 11(c), that the employee
has chosen to receive compensatory time off
in lieu of monetary overtime compensation.

[*“(C) If the employee has not accrued com-
pensatory time off in excess of the limit ap-
plicable to the employee prescribed by para-
graph (3).

[“(3) HOUR LIMIT.—

[““(A) MAXIMUM HOURS.—AN employee may
accrue not more than 240 hours of compen-
satory time off.

[*“(B) COMPENSATION DATE.—Not later than
January 31 of each calendar year, the em-
ployee’s employer shall provide monetary
compensation for any unused compensatory
time off accrued during the preceding cal-
endar year that was not used prior to Decem-
ber 31 of the preceding calendar year at the
rate prescribed by paragraph (6). An em-
ployer may designate and communicate to
the employees of the employer a 12-month
period other than the calendar year, in
which case such compensation shall be pro-
vided not later than 31 days after the end of
such 12-month period.

[“(C) EXCESS OF 80 HOURS.—The employer
may provide monetary compensation for an
employee’s unused compensatory time off in
excess of 80 hours at any time after giving
the employee at least 30 days’ notice. Such
compensation shall be provided at the rate
prescribed by paragraph (6).

[“(D) Poricy.—An employer that has
adopted a policy offering compensatory time
off to employees may discontinue such pol-
icy upon giving employees 30 days’ notice.

[““(E) WRITTEN REQUEST.—ANn employee
may withdraw an agreement or understand-
ing described in paragraph (2)(A)(ii) at any
time. An employee may also request in writ-
ing that monetary compensation be pro-
vided, at any time, for all compensatory
time off accrued that has not yet been used.
Within 30 days after receiving the written re-
quest, the employer shall provide the em-
ployee the monetary compensation due in
accordance with paragraph (6).

[*“(4) PROHIBITION OF COERCION.—

[““(A) IN GENERAL.—AN employer that pro-
vides compensatory time off under paragraph
(1) to employees shall not directly or indi-
rectly intimidate, threaten, or coerce, or at-
tempt to intimidate, threaten, or coerce, any
employee for the purpose of—

[““(i) interfering with the rights of the em-
ployee under this subsection to request or
not request compensatory time off in lieu of
payment of monetary overtime compensa-
tion for overtime hours; or

[““(ii) requiring the employee to use such
compensatory time off.

[“(B) DEFINITION.—As used in subpara-
graph (A), the term ‘intimidate, threaten, or
coerce’ has the meaning given the term in
section 13A(d)(3)(B).”.

[(2) REMEDIES AND SANCTIONS.—Section 16
of the Fair Labor Standards Act of 1938 (29
U.S.C. 216) is amended—

[(A) in subsection (b), by striking ‘‘(b) Any
employer’ and inserting “‘(b) Except as pro-
vided in subsection (f), any employer’’; and

[(B) by adding at the end the following:

[“(F)(1) An employer that violates section
7(r)(4) shall be liable to the employee af-
fected in an amount equal to—

[““(A) the product of—

[““(i) the rate of compensation (determined
in accordance with section 7(r)(6)(A)); and

[“(ii))(1) the number of hours of compen-
satory time off involved in the violation that
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was initially accrued by the employee;
minus

[*“(11) the number of such hours used by the
employee; and

[““(B) as liquidated damages, the product
of—

[*“(i) such rate of compensation; and

[““(ii) the number of hours of compensatory
time off involved in the violation that was
initially accrued by the employee.

[““(2) The employer shall be subject to such
liability in addition to any other remedy
available for such violation under this sec-
tion or section 17, including a criminal pen-
alty under subsection (a) and a civil penalty
under subsection (e).”.

[(3) CALCULATIONS AND SPECIAL RULES.—
Section 7(r) of the Fair Labor Standards Act
of 1938 (29 U.S.C. 207(r)), as added by para-
graph (1), is amended by adding at the end
the following:

[““(5) TERMINATION OF EMPLOYMENT.—AN
employee who has accrued compensatory
time off authorized to be provided under
paragraph (1) shall, upon the voluntary or in-
voluntary termination of employment, be
paid for the unused compensatory time off in
accordance with paragraph (6).

[““(6) RATE OF COMPENSATION FOR COMPEN-
SATORY TIME OFF.—

[““(A) GENERAL RULE.—If compensation is
to be paid to an employee for accrued com-
pensatory time off, such compensation shall
be paid at a rate of compensation not less
than—

[“(i) the regular rate received by such em-
ployee when the compensatory time off was
earned; or

[““(ii) the final regular rate received by
such employee,

[whichever is higher.

[““(B) CONSIDERATION OF PAYMENT.—ANy
payment owed to an employee under this
subsection for unused compensatory time off
shall be considered unpaid monetary over-
time compensation.

[““(7) Use oF TIME.—AN employee—

[*“(A) who has accrued compensatory time
off authorized to be provided under para-
graph (1); and

[““(B) who has requested the use of such

compensatory time off,
[shall be permitted by the employer of the
employee to use such time within a reason-
able period after making the request if the
use of the compensatory time off does not
unduly disrupt the operations of the em-
ployer.

[*“(8) DEFINITIONS.—The terms ‘monetary
overtime compensation’ and ‘compensatory
time off’ shall have the meanings given the
terms ‘overtime compensation’ and ‘compen-
satory time’, respectively, by subsection
)(7).”.

[(4) NoTICE TO EMPLOYEES.—Not later than
30 days after the date of the enactment of
this Act, the Secretary of Labor shall revise
the materials the Secretary provides, under
regulations published at 29 C.F.R. 516.4, to
employers for purposes of a notice explaining
the Fair Labor Standards Act of 1938 to em-
ployees so that such notice reflects the
amendments made to such Act by this sub-
section.

[(b) BIWEEKLY WORK PROGRAMS AND FLEXI-
BLE CREDIT HOUR PROGRAMS.—

[(1) IN GENERAL.—The Fair Labor Stand-
ards Act of 1938 is amended by inserting after
section 13 (29 U.S.C. 213) the following new
section:

[“SEC. 13A. BIWEEKLY WORK PROGRAMS AND
FLEXIBLE CREDIT HOUR PRO-
GRAMS.

[““(@) PURPOSES.—The purposes of this sec-
tion are—

[*“(1) to assist working people in the Unit-
ed States;
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[*“(2) to balance the demands of workplaces
with the needs of families;

[“(3) to provide such assistance and bal-
ance such demands by allowing employers to
establish biweekly work programs and flexi-
ble credit hour programs, in which employ-
ees may voluntarily participate; and

[*“(4) to give private sector employees the
same benefits of biweekly work schedules
and flexible credit hours as have been en-
joyed by Federal Government employees
since 1978.

[““(b) BIWEEKLY WORK PROGRAMS.—

[““(1) IN GENERAL.—Notwithstanding any
other provision of law, an employer may es-
tablish biweekly work programs that allow
the use of a biweekly work schedule—

[*“(A) that consists of a basic work require-
ment of not more than 80 hours, over a 2-
week period; and

[*“(B) in which more than 40 hours of the
work requirement may occur in a week of
the period.

[“(2) COMPUTATION OF OVERTIME.—In the
case of an employee participating in such a
biweekly work program, all hours worked in
excess of such a biweekly work schedule or
in excess of 80 hours in the 2-week period,
that are requested in advance by an em-
ployer, shall be overtime hours.

[*“(3) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than
one and one-half times the regular rate at
which the employee is employed, in accord-
ance with section 7(a)(1), or receive compen-
satory time off in accordance with section
7(r) for each such overtime hour.

[“(4) COMPENSATION FOR HOURS IN SCHED-
ULE.—Notwithstanding section 7 or any
other provision of law that relates to pre-
mium pay for overtime work, the employee
shall be compensated for each hour in such a
biweekly work schedule at a rate not less
than the regular rate at which the employee
is employed.

[“‘(c) FLEXIBLE CREDIT HOUR PROGRAMS.—

[“(1) IN GENERAL.—Notwithstanding any
other provision of law, an employer may es-
tablish flexible credit hour programs, under
which, at the election of an employee, the
employer and the employee jointly designate
hours for the employee to work that are in
excess of the basic work requirement of the
employee so that the employee can accumu-
late flexible credit hours to reduce the hours
worked in a week or a day subsequent to the
day on which the flexible credit hours are
worked.

[*“(2) COMPUTATION OF OVERTIME.—In the
case of an employee participating in such a
flexible credit hour program, all hours
worked in excess of 40 hours in a week that
are requested in advance by an employer,
other than flexible credit hours, shall be
overtime hours.

[*“(3) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than
one and one-half times the regular rate at
which the employee is employed, in accord-
ance with section 7(a)(1), or receive compen-
satory time off in accordance with section
7(r) for each such overtime hour.

[*“(4) COMPENSATION FOR FLEXIBLE CREDIT
HOURS.—Notwithstanding section 7 or any
other provision of law that relates to pre-
mium pay for overtime work, an employee
shall be compensated for each flexible credit
hour at a rate not less than the regular rate
at which the employee is employed.

[““(5) ACCUMULATION AND COMPENSATION.—

[““(A) ACCUMULATION OF FLEXIBLE CREDIT
HOURS.—AN employee who is participating in
such a flexible credit hour program can accu-
mulate not more than 50 flexible credit
hours.
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[*“(B) COMPENSATION FOR FLEXIBLE CREDIT
HOURS OF EMPLOYEES NO LONGER SUBJECT TO
PROGRAM.—ANy employee who was partici-
pating in such a flexible credit hour program
and who is no longer subject to such a pro-
gram shall be paid at a rate not less than the
regular rate at which the employee is em-
ployed on the date the employee receives
such payment, for not more than 50 flexible
credit hours accumulated by such employee.

[“(C) COMPENSATION FOR ANNUALLY ACCU-
MULATED FLEXIBLE CREDIT HOURS.—

[““(i) IN GENERAL.—Not later than January
31 of each calendar year, the employer of an
employee who is participating in such a
flexible credit hour program shall provide
monetary compensation for any flexible
credit hours accumulated as described in
subparagraph (A) during the preceding cal-
endar year that were not used prior to De-
cember 31 of the preceding calendar year at
a rate not less than the regular rate at which
the employee is employed on the date the
employee receives such payment.

[““(ii) DIFFERENT 12-MONTH PERIOD.—AN em-
ployer may designate and communicate to
the employees of the employer a 12-month
period other than the calendar year, in
which case such compensation shall be pro-
vided not later than 31 days after the end of
such 12-month period.

[*“(d) PARTICIPATION.—

[““(1) IN GENERAL.—Except as provided in
paragraph (2), no employee may be required
to participate in a program described in this
section. Participation in a program de-
scribed in this section may not be a condi-
tion of employment.

[*“(2) COLLECTIVE BARGAINING AGREEMENT.—
In a case in which a valid collective bargain-
ing agreement exists, an employee may only
be required to participate in such a program
in accordance with the agreement.

[*“(3) PROHIBITION OF COERCION.—

[““(A) IN GENERAL.—AN employer may not
directly or indirectly intimidate, threaten,
or coerce, or attempt to intimidate, threat-
en, or coerce, any employee for the purpose
of interfering with the rights of such em-
ployee under this section to elect or not to
elect to work a biweekly work schedule, to
elect or not to elect to participate in a flexi-
ble credit hour program, or to elect or not to
elect to work flexible credit hours (including
working flexible credit hours in lieu of over-
time hours).

[“(B) DEFINITION.—As used in subpara-
graph (A), the term ‘intimidate, threaten, or
coerce’ includes promising to confer or con-
ferring any benefit (such as appointment,
promotion, or compensation) or effecting or
threatening to effect any reprisal (such as
deprivation of appointment, promotion, or
compensation).

[““(e) APPLICATION OF PROGRAMS IN THE
CASE OF COLLECTIVE BARGAINING AGREE-
MENTS.—

[““(1) APPLICABLE REQUIREMENTS.—In the
case of employees in a unit represented by an
exclusive representative, any biweekly work
program or flexible credit hour program de-
scribed in subsection (b) or (c), respectively,
and the establishment and termination of
any such program, shall be subject to the
provisions of this section and the terms of a
collective bargaining agreement between the
employer and the exclusive representative.

[““(2) INCLUSION OF EMPLOYEES.—Employees
within a unit represented by an exclusive
representative shall not be included within
any program under this section except to the
extent expressly provided under a collective
bargaining agreement between the employer
and the exclusive representative.

[““(3) COLLECTIVE BARGAINING AGREE-
MENTS.—Nothing in this section shall be con-
strued to diminish the obligation of an em-
ployer to comply with any collective bar-
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gaining agreement or any employment bene-
fits program or plan that provides lesser or
greater rights to employees than the benefits
established under this section.

[*“(f) DEFINITIONS.—As used in this section:

[*‘(1) BASIC WORK REQUIREMENT.—The term
‘basic work requirement’ means the number
of hours, excluding overtime hours, that an
employee is required to work or is required
to account for by leave or otherwise.

[““(2) COLLECTIVE BARGAINING.—The term
‘collective bargaining’ means the perform-
ance of the mutual obligation of the rep-
resentative of an employer and the exclusive
representative of employees in an appro-
priate unit to meet at reasonable times and
to consult and bargain in a good-faith effort
to reach agreement with respect to the con-
ditions of employment affecting such em-
ployees and to execute, if requested by either
party, a written document incorporating any
collective bargaining agreement reached, but
the obligation referred to in this paragraph
does not compel either party to agree to a
proposal or to make a concession.

[““(3) COLLECTIVE BARGAINING AGREEMENT.—
The term ‘collective bargaining agreement’
means an agreement entered into as a result
of collective bargaining.

[*“(4) ELECTION.—The term ‘at the election
of’, used with respect to an employee, means
at the initiative of, and at the request of, the
employee.

[““(5) EMPLOYEE.—The term ‘employee’
means an employee, as defined in section 3,
except that the term shall not include an
employee, as defined in section 6121(2) of
title 5, United States Code.

[“(6) EMPLOYER.—The term ‘employer’
means an employer, as defined in section 3,
except that the term shall not include any
person acting in relation to an employee, as
defined in section 6121(2) of title 5, United
States Code.

[*“(7) EXCLUSIVE REPRESENTATIVE.—The
term ‘exclusive representative’ means any
labor organization that—

[““(A) is certified as the exclusive rep-
resentative of employees in an appropriate
unit pursuant to Federal law; or

[*“(B) was recognized by an employer im-
mediately before the date of enactment of
this section as the exclusive representative
of employees in an appropriate unit—

[““(i) on the basis of an election; or

[““(ii) on any basis other than an election;

[and continues to be so recognized.

[*“(8) FLEXIBLE CREDIT HOURS.—The term
‘flexible credit hours’ means any hours,
within a flexible credit hour program estab-
lished under subsection (c), that are in ex-
cess of the basic work requirement of an em-
ployee and that, at the election of the em-
ployee, the employer and the employee joint-
ly designate for the employee to work so as
to reduce the hours worked in a week or a
day subsequent to the day on which the
flexible credit hours are worked.

[“(9) OVERTIME HOURS.—The term ‘over-
time hours’—

[““(A) when used with respect to biweekly
work programs under subsection (b), means
all hours worked in excess of the biweekly
work schedule involved or in excess of 80
hours in the 2-week period involved, that are
requested in advance by an employer.

[““(B) when used with respect to flexible
credit hour programs under subsection (c),
means all hours worked in excess of 40 hours
in a week that are requested in advance by
an employer, but does not include flexible
credit hours.

[““(10) REGULAR RATE.—The term ‘regular
rate’ has the meaning given the term in sec-
tion 7(e).”.

[(2) PROHIBITIONS.—

[(A) PURPOSES.—The purposes of this para-
graph are to make violations of the biweekly
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work program and flexible credit hour pro-
gram provisions by employers unlawful
under the Fair Labor Standards Act of 1938,
and to provide for appropriate remedies for
such violations, including, as appropriate,
fines, imprisonment, injunctive relief, and
appropriate legal or equitable relief, includ-
ing liguidated damages.

[(B) REMEDIES AND SANCTIONS.—Section
15(a)(3) of the Fair Labor Standards Act of
1938 (29 U.S.C. 215(a)(3)) is amended by insert-
ing before the semicolon the following: *, or
to violate any of the provisions of section
13A.

[(c) LIMITATIONS ON SALARY PRACTICES RE-
LATING To EXEMPT EMPLOYEES.—Section 13
of the Fair Labor Standards Act of 1938 (29
U.S.C. 213) is amended by adding at the end
the following:

[“(m)(1)(A) In the case of a determination
of whether an employee is an exempt em-
ployee described in subsection (a)(1), the fact
that the employee is subject to deductions in
compensation for—

[““(i) absences of the employee from em-
ployment of less than a full workday; or

[““(ii) absences of the employee from em-
ployment of less than a full pay period,

[shall not be considered in making such de-
termination.

[“(B) In the case of a determination de-
scribed in subparagraph (A), an actual reduc-
tion in compensation of the employee may
be considered in making the determination.

[“(C) For the purposes of this paragraph,
the term ‘actual reduction in compensation’
does not include any reduction in accrued
paid leave, or any other practice, that does
not reduce the amount of compensation an
employee receives for a pay period.

[“(2) The payment of overtime compensa-
tion or other additions to the compensation
of an employee employed on a salary based
on hours worked shall not be considered in
determining if the employee is an exempt
employee described in subsection (a)(1).”.1

(a) COMPENSATORY TIME OFF.—

(1) IN GENERAL.—Section 7 of the Fair Labor
Standards Act of 1938 (29 U.S.C. 207) is amended
by adding at the end the following:

““(r) COMPENSATORY TIME OFF FOR PRIVATE
EMPLOYEES.—

““(1) VOLUNTARY PARTICIPATION.—

“(A) IN GENERAL.—Except as provided in sub-
paragraph (B), no employee may be required
under this subsection to receive compensatory
time off in lieu of monetary overtime compensa-
tion. The acceptance of compensatory time off
in lieu of monetary overtime compensation may
not be a condition of employment.

““(B) COLLECTIVE BARGAINING AGREEMENT.—In
a case in which a valid collective bargaining
agreement exists between an employer and the
representative of the employees that is recog-
nized as provided for in section 9(a) of the Na-
tional Labor Relations Act (29 U.S.C. 159(a)), an
employee may only be required under this sub-
section to receive compensatory time off in lieu
of monetary overtime compensation in accord-
ance with the agreement.

““(2) GENERAL RULE.—

““(A) COMPENSATORY TIME OFF.—AnN employee
may receive, in accordance with this subsection
and in lieu of monetary overtime compensation,
compensatory time off at a rate not less than
one and one-half hours for each hour of em-
ployment for which monetary overtime com-
pensation is required by this section.

““(B) DEFINITIONS.—In this subsection:

““(i) EMPLOYEE.—The term ‘employee’ does not
include an employee of a public agency.

“(ii) EMPLOYER.—The term ‘employer’ does
not include a public agency.

““(3) CONDITIONS.—AN employer may provide
compensatory time off to employees under para-
graph (2)(A) only pursuant to the following:

““(A) The compensatory time off may be pro-
vided only in accordance with—
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““(i) applicable provisions of a collective bar-
gaining agreement between the employer and
the representative of the employee that is recog-
nized as provided for in section 9(a) of the Na-
tional Labor Relations Act (29 U.S.C. 159(a)); or

“(ii) in the case of an employee who is not
represented by a labor organization that is rec-
ognized as provided for in section 9(a) of the
National Labor Relations Act, an agreement or
understanding arrived at between the employer
and employee before the performance of the
work involved if the agreement or understand-
ing was entered into knowingly and voluntarily
by such employee and was not a condition of
employment.

““(B) The compensatory time off may only be
provided to an employee described in subpara-
graph (A)(ii) if such employee has affirmed, in
a written or otherwise verifiable statement that
is made, kept, and preserved in accordance with
section 11(c), that the employee has chosen to
receive compensatory time off in lieu of mone-
tary overtime compensation.

“(C) An employee shall be eligible to accrue
compensatory time off if such employee has not
accrued compensatory time off in excess of the
limit applicable to the employee prescribed by
paragraph (4).

““(4) HOUR LIMIT.—

“(A) MAXIMUM HOURS.—AnN employee may ac-
crue not more than 240 hours of compensatory
time off.

‘“(B) COMPENSATION DATE.—Not later than
January 31 of each calendar year, the employer
of the employee shall provide monetary com-
pensation for any unused compensatory time off
accrued during the preceding calendar year that
was not used prior to December 31 of the preced-
ing calendar year at the rate prescribed by
paragraph (8). An employer may designate and
communicate to the employees of the employer a
12-month period other than the calendar year,
in which case the compensation shall be pro-
vided not later than 31 days after the end of the
12-month period.

““(C) EXCESS OF 80 HOURS.—The employer may
provide monetary compensation for an employ-
ee’s unused compensatory time off in excess of
80 hours at any time after providing the em-
ployee with at least 30 days’ written notice. The
compensation shall be provided at the rate pre-
scribed by paragraph (8).

““(5) DISCONTINUANCE OF POLICY OR WITH-
DRAWAL.—

““(A) DISCONTINUANCE OF POLICY.—AN em-
ployer that has adopted a policy offering com-
pensatory time off to employees may discontinue
the policy for employees described in paragraph
(3)(A)(ii) after providing 30 days’ written notice
to the employees who are subject to an agree-
ment or understanding described in paragraph
B)(Aii).

“(B) WITHDRAWAL.—AN employee may with-
draw an agreement or understanding described
in paragraph (3)(A)(ii) at any time, by submit-
ting a written notice of withdrawal to the em-
ployer of the employee. An employee may also
request in writing that monetary compensation
be provided, at any time, for all compensatory
time off accrued that has not been used. Within
30 days after receiving the written request, the
employer shall provide the employee the mone-
tary compensation due in accordance with para-
graph (8).

“‘(6) ADDITIONAL REQUIREMENTS.—

““(A) PROHIBITION OF COERCION.—

“(i) IN GENERAL.—AN employer that provides
compensatory time off under paragraph (2) to
an employee shall not directly or indirectly in-
timidate, threaten, or coerce, or attempt to in-
timidate, threaten, or coerce, any employee for
the purpose of—

“(1) interfering with the rights of the em-
ployee under this subsection to request or not
request compensatory time off in lieu of pay-
ment of monetary overtime compensation for
overtime hours;
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“(I1) interfering with the rights of the em-
ployee to use accrued compensatory time off in
accordance with paragraph (9); or

“(111) requiring the employee to use the com-
pensatory time off.

‘“(ii) DEFINITION.—In clause (i), the term ‘in-
timidate, threaten, or coerce’ has the meaning
given the term in section 13A(d)(2).

““(B) ELECTION OF OVERTIME COMPENSATION
OR COMPENSATORY TIME.—AN agreement or un-
derstanding that is entered into by an employee
and employer under paragraph (3)(A)(ii) shall
permit the employee to elect, for an applicable
workweek—

‘(i) the payment of monetary overtime com-
pensation for the workweek; or

““(ii) the accrual of compensatory time off in
lieu of the payment of monetary overtime com-
pensation for the workweek.”’.

(2) REMEDIES AND SANCTIONS.—Section 16 of
the Fair Labor Standards Act of 1938 (29 U.S.C.
216) is amended by adding at the end the follow-
ing:

“(f)(1) In addition to any amount that an em-
ployer is liable under subsection (b) for a viola-
tion of a provision of section 7, an employer that
violates section 7(r)(6)(A) shall be liable to the
employee affected in an amount equal to—

““(A) the product of—

‘(i) the rate of compensation (determined in
accordance with section 7(r)(8)(A)); and

“(ii)(1) the number of hours of compensatory
time off involved in the violation that was ini-
tially accrued by the employee; minus

“(I1) the number of such hours used by the
employee; and

““(B) as liquidated damages, the product of—

““(i) such rate of compensation; and

“(if) the number of hours of compensatory
time off involved in the violation that was ini-
tially accrued by the employee.

““(2) The employer shall be subject to such li-
ability in addition to any other remedy avail-
able for such violation under this section or sec-
tion 17, including a criminal penalty under sub-
section (a) and a civil penalty under subsection
(e).”.

(3) CALCULATIONS AND SPECIAL RULES.—Sec-
tion 7(r) of the Fair Labor Standards Act of 1938
(29 U.S.C. 207(r)), as added by paragraph (1), is
amended by adding at the end the following:

“(7) TERMINATION OF EMPLOYMENT.—AN em-
ployee who has accrued compensatory time off
authorized to be provided under paragraph (2)
shall, upon the voluntary or involuntary termi-
nation of employment, be paid for the unused
compensatory time off in accordance with para-
graph (8).

‘“(8) RATE OF COMPENSATION FOR COMPEN-
SATORY TIME OFF.—

““(A) GENERAL RULE.—If compensation is to be
paid to an employee for accrued compensatory
time off, the compensation shall be paid at a
rate of compensation not less than—

‘(i) the regular rate received by such em-
ployee when the compensatory time off was
earned; or

““(ii) the final regular rate received by such
employee,
whichever is higher.

‘“(B) CONSIDERATION OF PAYMENT.—ANy pay-
ment owed to an employee under this subsection
for unused compensatory time off shall be con-
sidered unpaid monetary overtime compensa-
tion.

““(9) UsSe oF TIME.—AN employee—

““(A) who has accrued compensatory time off
authorized to be provided under paragraph (2);
and

““(B) who has requested the use of the accrued
compensatory time off,

shall be permitted by the employer of the em-
ployee to use the accrued compensatory time off
within a reasonable period after making the re-
quest if the use of the accrued compensatory
time off does not unduly disrupt the operations
of the employer.
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““(10) DEFINITIONS.—The terms ‘monetary
overtime compensation’ and ‘compensatory time
off’ shall have the meanings given the terms
‘overtime compensation’ and ‘compensatory
time’, respectively, by subsection (0)(7).”.

(4) NOTICE TO EMPLOYEES.—Not later than 30
days after the date of enactment of this Act, the
Secretary of Labor shall revise the materials the
Secretary provides, under regulations contained
in section 516.4 of title 29, Code of Federal Regu-
lations, to employers for purposes of a notice ex-
plaining the Fair Labor Standards Act of 1938 to
employees so that the notice reflects the amend-
ments made to the Act by this subsection.

(b) BIWEEKLY WORK PROGRAMS AND FLEXIBLE
CREDIT HOUR PROGRAMS.—

(1) IN GENERAL.—The Fair Labor Standards
Act of 1938 is amended by inserting after section
13 (29 U.S.C. 213) the following:

“SEC. 13A. BIWEEKLY WORK PROGRAMS AND
FLEXIBLE CREDIT HOUR PROGRAMS.

‘“(a) VOLUNTARY PARTICIPATION.—

““(1) IN GENERAL.—EXxcept as provided in para-
graph (2), no employee may be required to par-
ticipate in a program described in this section.
Participation in a program described in this sec-
tion may not be a condition of employment.

““(2) COLLECTIVE BARGAINING AGREEMENT.—InN
a case in which a valid collective bargaining
agreement exists, an employee may only be re-
quired to participate in such a program in ac-
cordance with the agreement.

“‘(b) BIWEEKLY WORK PROGRAMS.—

“(1) IN GENERAL.—Notwithstanding section 7,
an employer may establish biweekly work pro-
grams that allow the use of a biweekly work
schedule—

“(A) that consists of a basic work requirement
of not more than 80 hours, over a 2-week period;
and

“(B) in which more than 40 hours of the work
requirement may occur in a week of the period.

““(2) ConDITIONS.—AN employer may carry out
a biweekly work program described in para-
graph (1) for employees only pursuant to the
following:

““(A) AGREEMENT OR UNDERSTANDING.—The
program may be carried out only in accordance
with—

““(i) applicable provisions of a collective bar-
gaining agreement between the employer and
the representative of the employees that is rec-
ognized as provided for in section 9(a) of the
National Labor Relations Act (29 U.S.C. 159(a));
or

“(ii) in the case of an employee who is not
represented by a labor organization that is rec-
ognized as provided for in section 9(a) of the
National Labor Relations Act, an agreement or
understanding arrived at between the employer
and employee before the performance of the
work involved if the agreement or understand-
ing was entered into knowingly and voluntarily
by such employee and was not a condition of
employment.

““(B) STATEMENT.—The program shall apply to
an employee described in subparagraph (A)(ii) if
such employee has affirmed, in a written or oth-
erwise verifiable statement that is made, kept,
and preserved in accordance with section 11(c),
that the employee has chosen to participate in
the program.

““(83) COMPENSATION FOR HOURS IN SCHED-
ULE.—Notwithstanding section 7, in the case of
an employee participating in such a biweekly
work program, the employee shall be com-
pensated for each hour in such a biweekly work
schedule at a rate not less than the regular rate
at which the employee is employed.

““(4) COMPUTATION OF OVERTIME.—AIl hours
worked by the employee in excess of such a bi-
weekly work schedule or in excess of 80 hours in
the 2-week period, that are requested in advance
by the employer, shall be overtime hours.

““(5) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than one
and one-half times the regular rate at which the
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employee is employed, in accordance with sec-
tion 7(a)(1), or receive compensatory time off in
accordance with section 7(r) for each such over-
time hour.

‘“(6) DISCONTINUANCE OF PROGRAM OR WITH-
DRAWAL.—

““(A) DISCONTINUANCE OF PROGRAM.—AN em-
ployer that has established a biweekly work pro-
gram under paragraph (1) may discontinue the
program for employees described in paragraph
(2)(A)(ii) after providing 30 days’ written notice
to the employees who are subject to an agree-
ment or understanding described in paragraph
@(A(ii).

“(B) WITHDRAWAL.—AN employee may with-
draw an agreement or understanding described
in paragraph (2)(A)(ii) at the end of any 2-week
period described in paragraph (1)(A), by submit-
ting a written notice of withdrawal to the em-
ployer of the employee.

““(c) FLEXIBLE CREDIT HOUR PROGRAMS.—

““(1) IN GENERAL.—Notwithstanding section 7,
an employer may establish flexible credit hour
programs, under which, at the election of an
employee, the employer and the employee jointly
designate hours for the employee to work that
are in excess of the basic work requirement of
the employee so that the employee can accrue
flexible credit hours to reduce the hours worked
in a week or a day subsequent to the day on
which the flexible credit hours are worked.

““(2) ConDITIONS.—AN employer may carry out
a flexible credit hour program described in para-
graph (1) for employees only pursuant to the
following:

““(A) AGREEMENT OR UNDERSTANDING.—The
program may be carried out only in accordance
with—

‘(i) applicable provisions of a collective bar-
gaining agreement between the employer and
the representative of the employees that is rec-
ognized as provided for in section 9(a) of the
National Labor Relations Act (29 U.S.C. 159(a));
or

“(ii) in the case of an employee who is not
represented by a labor organization that is rec-
ognized as provided for in section 9(a) of the
National Labor Relations Act, an agreement or
understanding arrived at between the employer
and employee before the performance of the
work involved if the agreement or understand-
ing was entered into knowingly and voluntarily
by such employee and was not a condition of
employment.

““(B) STATEMENT.—The program shall apply to
an employee described in subparagraph (A)(ii) if
such employee has affirmed, in a written or oth-
erwise verifiable statement that is made, kept,
and preserved in accordance with section 11(c),
that the employee has chosen to participate in
the program.

““(C) Hours.—AnN agreement or understanding
that is entered into under subparagraph (A)
shall provide that, at the election of an em-
ployee, the employer and the employee will
jointly designate, for an applicable workweek,
flexible credit hours for the employee to work.

“(D) LimIT.—AnNn employee shall be eligible to
accrue flexible credit hours if the employee has
not accrued flexible credit hours in excess of the
limit applicable to the employee prescribed by
paragraph (3).

““(3) HOUR LIMIT.—

“(A) MAXIMUM HOURs.—AnN employee who is
participating in such a flexible credit hour pro-
gram may accrue not more than 50 flexible credit
hours.

‘“(B) COMPENSATION DATE.—Not later than
January 31 of each calendar year, the employer
of an employee who is participating in such a
flexible credit hour program shall provide mone-
tary compensation for any flexible credit hours
accrued during the preceding calendar year that
were not used prior to December 31 of the pre-
ceding calendar year at a rate not less than the
regular rate at which the employee is employed
on the date the employee receives the compensa-
tion. An employer may designate and commu-

CONGRESSIONAL RECORD —SENATE

nicate to the employees of the employer a 12-
month period other than the calendar year, in
which case the compensation shall be provided
not later than 31 days after the end of the 12-
month period.

‘“(4) COMPENSATION FOR FLEXIBLE CREDIT
HOURS.—Notwithstanding section 7, in the case
of an employee participating in such a flexible
credit hour program, the employee shall be com-
pensated for each flexible credit hour at a rate
not less than the regular rate at which the em-
ployee is employed.

““(5) COMPUTATION OF OVERTIME.—AIl hours
worked by the employee in excess of 40 hours in
a week that are requested in advance by the em-
ployer, other than flexible credit hours, shall be
overtime hours.

‘“(6) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than one
and one-half times the regular rate at which the
employee is employed, in accordance with sec-
tion 7(a)(1), or receive compensatory time off in
accordance with section 7(r) for each such over-
time hour.

““(7) USe oF TIME.—AN employee—

“(A) who has accrued flexible credit hours;
and

““(B) who has requested the use of the accrued
flexible credit hours,

shall be permitted by the employer of the em-
ployee to use the accrued flexible credit hours
within a reasonable period after making the re-
quest if the use of the accrued flexible credit
hours does not unduly disrupt the operations of
the employer.

“(8) DISCONTINUANCE OF PROGRAM OR WITH-
DRAWAL.—

““(A) DISCONTINUANCE OF PROGRAM.—AN em-
ployer that has established a flexible credit hour
program under paragraph (1) may discontinue
the program for employees described in para-
graph (2)(A)(ii) after providing 30 days’ written
notice to the employees who are subject to an
agreement or understanding described in para-
graph (2)(A)(ii).

““(B) WITHDRAWAL.—AN employee may with-
draw an agreement or understanding described
in paragraph (2)(A)(ii) at any time, by submit-
ting a written notice of withdrawal to the em-
ployer of the employee. An employee may also
request in writing that monetary compensation
be provided, at any time, for all flexible credit
hours accrued that have not been used. Within
30 days after receiving the written request, the
employer shall provide the employee the mone-
tary compensation due at a rate not less than
the regular rate at which the employee is em-
ployed on the date the employee receives the
compensation.

“(d) PROHIBITION OF COERCION.—

““(1) IN GENERAL.—AnN employer shall not di-
rectly or indirectly intimidate, threaten, or co-
erce, or attempt to intimidate, threaten, or co-
erce, any employee for the purpose of—

“(A) interfering with the rights of the em-
ployee under this section to elect or not to elect
to work a biweekly work schedule;

“(B) interfering with the rights of the em-
ployee under this section to elect or not to elect
to participate in a flexible credit hour program,
or to elect or not to elect to work flexible credit
hours (including working flexible credit hours in
lieu of overtime hours);

“(C) interfering with the rights of the em-
ployee under this section to use accrued flexible
credit hours in accordance with subsection
(©)(7); or

‘(D) requiring the employee to use the flexible
credit hours.

““(2) DEFINITION.—INn paragraph (1), the term
‘intimidate, threaten, or coerce’ includes promis-
ing to confer or conferring any benefit (such as
appointment, promotion, or compensation) or
effecting or threatening to effect any reprisal
(such as deprivation of appointment, promotion,
or compensation).
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“‘(e) DEFINITIONS.—In this section:

“(1) BAsSIC WORK REQUIREMENT.—The term
‘basic work requirement’ means the number of
hours, excluding overtime hours, that an em-
ployee is required to work or is required to ac-
count for by leave or otherwise.

““(2) COLLECTIVE BARGAINING.—The term ‘col-
lective bargaining’ means the performance of
the mutual obligation of the representative of an
employer and the representative of employees of
the employer that is recognized as provided for
in section 9(a) of the National Labor Relations
Act (29 U.S.C. 159(a)) to meet at reasonable
times and to consult and bargain in a good-faith
effort to reach agreement with respect to the
conditions of employment affecting such em-
ployees and to execute, if requested by either
party, a written document incorporating any
collective bargaining agreement reached, but the
obligation referred to in this paragraph shall
not compel either party to agree to a proposal or
to make a concession.

““(3) COLLECTIVE BARGAINING AGREEMENT.—
The term ‘collective bargaining agreement’
means an agreement entered into as a result of
collective bargaining.

““(4) ELECTION.—The term ‘at the election of’,
used with respect to an employee, means at the
initiative of, and at the request of, the em-
ployee.

“(5) EMPLOYEE.—The term ‘employee’ does
not include an employee of a public agency.

‘“(6) EMPLOYER.—The term ‘employer’ does
not include a public agency.

“(7) FLEXIBLE CREDIT HOURS.—The term
‘flexible credit hours’ means any hours, within
a flexible credit hour program established under
subsection (c), that are in excess of the basic
work requirement of an employee and that, at
the election of the employee, the employer and
the employee jointly designate for the employee
to work so as to reduce the hours worked in a
week or a day subsequent to the day on which
the flexible credit hours are worked.

““(8) OVERTIME HOURS.—The term ‘overtime
hours’—

“(A) when used with respect to biweekly work
programs under subsection (b), means all hours
worked in excess of the biweekly work schedule
involved or in excess of 80 hours in the 2-week
period involved, that are requested in advance
by an employer; or

““(B) when used with respect to flexible credit
hour programs under subsection (c), means all
hours worked in excess of 40 hours in a week
that are requested in advance by an employer,
but does not include flexible credit hours.

““(9) REGULAR RATE.—The term ‘regular rate’
has the meaning given the term in section 7(e).”.

(2) PROHIBITIONS.—Section 15(a)(3) of the Fair
Labor Standards Act of 1938 (29 U.S.C.
215(a)(3)) is amended—

(A) by inserting ““(A)” after “*(3)"’;

(B) by adding ‘‘or’’ after the semicolon; and

(C) by adding at the end the following:

““(B) to violate any of the provisions of section
13A;”.

(c) LIMITATIONS ON SALARY PRACTICES RELAT-
ING TO EXEMPT EMPLOYEES.—

(1) IN GENERAL.—Section 13 of the Fair Labor
Standards Act of 1938 (29 U.S.C. 213) is amended
by adding at the end the following:

“(m)(1)(A) In the case of a determination of
whether an employee is an exempt employee de-
scribed in subsection (a)(1), the fact that the em-
ployee is subject to deductions in pay for—

‘(i) absences of the employee from employ-
ment of less than a full workday; or

‘(i) absences of the employee from employ-
ment of less than a full pay period,
shall not be considered in making such deter-
mination.

“(B) In the case of a determination described
in subparagraph (A), an actual reduction in
pay of the employee may be considered in mak-
ing the determination for that employee.

““(C) For the purposes of this paragraph, the
term ‘actual reduction in pay’ does not include
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any reduction in accrued paid leave, or any
other practice, that does not reduce the amount
of pay an employee receives for a pay period.

““(2) The payment of overtime compensation or
other additions to the compensation of an em-
ployee employed on a salary based on hours
worked shall not be considered in determining if
the employee is an exempt employee described in
subsection (a)(1).”.

(2) EFFECTIVE DATE.—The amendment made
by paragraph (1) shall take effect on the date of
enactment of this Act and shall apply to any
civil action—

(A) that involves an issue with respect to sec-
tion 13(a)(1) of the Fair Labor Standards Act of
1938 (29 U.S.C. 213(a)(1)); and

(B) in which a final judgment has not been
made prior to such date.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

MODIFICATION OF COMMITTEE AMENDMENT

Mr. JEFFORDS. On behalf of the
committee, | modify the committee
amendment as follows, and | send the
modified committee amendment to the
desk.

The PRESIDING OFFICER.
amendment is so modified.

The modification is as follows:

Strike all after the enacting clause and in-
sert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Family
Friendly Workplace Act’’.

SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to assist working people in the United
States;

(2) to balance the demands of workplaces
with the needs of families;

(3) to provide such assistance and balance
such demands by allowing employers to offer
compensatory time off, which employees
may voluntarily elect to receive, and to es-
tablish biweekly work programs and flexible
credit hour programs, in which employees
may voluntarily participate; and

(4) to give private sector employees the
same benefits of compensatory time off, bi-
weekly work schedules, and flexible credit
hours as have been enjoyed by Federal Gov-
ernment employees since 1978.

SEC. 3. WORKPLACE FLEXIBILITY OPTIONS.

(a) COMPENSATORY TIME OFF.—

(1) IN GENERAL.—Section 7 of the Fair
Labor Standards Act of 1938 (29 U.S.C. 207) is
amended by adding at the end the following:

“(rN(1)(A) Except as provided in subpara-
graph (B), no employee may be required
under this subsection to receive compen-
satory time off in lieu of monetary overtime
compensation. The acceptance of compen-
satory time off in lieu of monetary overtime
compensation may not be a condition of em-
ployment.

“(B) In a case in which a valid collective
bargaining agreement exists between an em-
ployer and the labor organization that has
been certified or recognized as the represent-
ative of the employees of the employer under
applicable law, an employee may only be re-
quired under this subsection to receive com-
pensatory time off in lieu of monetary over-
time compensation in accordance with the
agreement.

“(2)(A) An employee may receive, in ac-
cordance with this subsection and in lieu of
monetary overtime compensation, compen-
satory time off at a rate not less than one
and one-half hours for each hour of employ-
ment for which monetary overtime com-
pensation is required by this section.

“(B) In this subsection:

‘(i) The term ‘employee’ means an individ-
ual—

The
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“(1) who is an employee (as defined in sec-
tion 3);

“(11) who is not an employee of a public
agency; and

“(111) to whom subsection (a) applies.

““(ii) The term ‘employer’ does not include
a public agency.

“(3) An employer may provide compen-
satory time off to employees under para-
graph (2)(A) only pursuant to the following:

“(A) The compensatory time off may be
provided only in accordance with—

‘(i) applicable provisions of a collective
bargaining agreement between the employer
and the labor organization that has been cer-
tified or recognized as the representative of
the employees under applicable law; or

‘(i) in the case of an employee who is not
represented by a labor organization de-
scribed in clause (i), an agreement or under-
standing arrived at between the employer
and employee before the performance of the
work involved if the agreement or under-
standing was entered into knowingly and
voluntarily by such employee and was not a
condition of employment.

““(B) The compensatory time off may only
be provided to an employee described in sub-
paragraph (A)(ii) if such employee has af-
firmed, in a written or otherwise verifiable
statement that is made, kept, and preserved
in accordance with section 11(c), that the
employee has chosen to receive compen-
satory time off in lieu of monetary overtime
compensation.

““(C) No employee may receive, or agree to
receive, the compensatory time off unless
the employee has been employed for at least
12 months by the employer, and for at least
1,250 hours of service with the employer dur-
ing the previous 12-month period.

“(D) An employee shall be eligible to ac-
crue compensatory time off if such employee
has not accrued compensatory time off in ex-
cess of the limit applicable to the employee
prescribed by paragraph (4).

“(4)(A) An employee may accrue not more
than 240 hours of compensatory time off.

““(B) Not later than January 31 of each cal-
endar year, the employer of the employee
shall provide monetary compensation for
any unused compensatory time off accrued
during the preceding calendar year that was
not used prior to December 31 of the preced-
ing calendar year at the rate prescribed by
paragraph (8). An employer may designate
and communicate to the employees of the
employer a 12-month period other than the
calendar year, in which case the compensa-
tion shall be provided not later than 31 days
after the end of the 12-month period.

““(C) The employer may provide monetary
compensation for an employee’s unused com-
pensatory time off in excess of 80 hours at
any time after providing the employee with
at least 30 days’ written notice. The com-
pensation shall be provided at the rate pre-
scribed by paragraph (8).

“(5)(A) An employer that has adopted a
policy offering compensatory time off to em-
ployees may discontinue the policy for em-
ployees described in paragraph (3)(A)(ii) after
providing 30 days’ written notice to the em-
ployees who are subject to an agreement or
understanding described in paragraph
G)(A)(i). .

““(B) An employee may withdraw an agree-
ment or understanding described in para-
graph (3)(A)(ii) at any time, by submitting a
written notice of withdrawal to the employer
of the employee. An employee may also re-
quest in writing that monetary compensa-
tion be provided, at any time, for all com-
pensatory time off accrued that has not been
used. Within 30 days after receiving the writ-
ten request, the employer shall provide the
employee the monetary compensation due in
accordance with paragraph (8).
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“(6)(A)(i) An employer that provides com-
pensatory time off under paragraph (2) to an
employee shall not directly or indirectly in-
timidate, threaten, or coerce, or attempt to
intimidate, threaten, or coerce, any em-
ployee for the purpose of—

“(1) interfering with the rights of the em-
ployee under this subsection to request or
not request compensatory time off in lieu of
payment of monetary overtime compensa-
tion for overtime hours;

“@11) interfering with the rights of the em-
ployee to use accrued compensatory time off
in accordance with paragraph (9); or

“(1M) requiring the employee to use the
compensatory time off.

“(if) In clause (i), the term ‘intimidate,
threaten, or coerce’ has the meaning given
the term in section 13A(d)(2).

“(B) An agreement or understanding that
is entered into by an employee and employer
under paragraph (3)(A)(ii) shall permit the
employee to elect, for an applicable work-
week—

“(i) the payment of monetary overtime
compensation for the workweek; or

““(ii) the accrual of compensatory time off
in lieu of the payment of monetary overtime
compensation for the workweek.”’.

(2) REMEDIES AND SANCTIONS.—Section 16 of
the Fair Labor Standards Act of 1938 (29
U.S.C. 216) is amended by adding at the end
the following:

“(f)(1) In addition to any amount that an
employer is liable under subsection (b) for a
violation of a provision of section 7, an em-
ployer that violates section 7(r)(6)(A) shall
be liable to the employee affected in an
amount equal to—

“(A) the product of—

“(i) the rate of compensation (determined
in accordance with section 7(r)(8)(A)); and

“(ii)(1) the number of hours of compen-
satory time off involved in the violation that
was initially accrued by the employee;
minus

“(11) the number of such hours used by the
employee; and

“(B) as liquidated damages, the product
of—

‘(i) such rate of compensation; and

““(ii) the number of hours of compensatory
time off involved in the violation that was
initially accrued by the employee.

““(2) The employer shall be subject to such
liability in addition to any other remedy
available for such violation under this sec-
tion or section 17, including a criminal pen-
alty under subsection (a) and a civil penalty
under subsection (e).”.

(3) CALCULATIONS AND SPECIAL RULES.—Sec-
tion 7(r) of the Fair Labor Standards Act of
1938 (29 U.S.C. 207(r)), as added by paragraph
(1), is amended by adding at the end the fol-
lowing:

“(7) An employee who has accrued compen-
satory time off authorized to be provided
under paragraph (2) shall, upon the vol-
untary or involuntary termination of em-
ployment, be paid for the unused compen-
satory time off in accordance with paragraph
(8).

“(8)(A) If compensation is to be paid to an
employee for accrued compensatory time off,
the compensation shall be paid at a rate of
compensation not less than—

‘(i) the regular rate received by such em-
ployee when the compensatory time off was
earned; or

““(ii) the final regular rate received by such
employee;
whichever is higher.

“(B) Any payment owed to an employee
under this subsection for unused compen-
satory time off shall be considered unpaid
monetary overtime compensation.

“(9) An employee—
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“(A) who has accrued compensatory time
off authorized to be provided under para-
graph (2); and

“(B) who has requested the use of the ac-
crued compensatory time off;

shall be permitted by the employer of the
employee to use the accrued compensatory
time off within a reasonable period after
making the request if the use of the accrued
compensatory time off does not unduly dis-
rupt the operations of the employer.

““(10) The terms ‘monetary overtime com-
pensation’ and ‘compensatory time off’ shall
have the meanings given the terms ‘overtime
compensation’ and ‘compensatory time’, re-
spectively, by subsection (0)(7).”.

(4) NOTICE TO EMPLOYEES.—Not later than
30 days after the date of enactment of this
Act, the Secretary of Labor shall revise the
materials the Secretary provides, under reg-
ulations contained in section 516.4 of title 29,
Code of Federal Regulations, to employers
for purposes of a notice explaining the Fair
Labor Standards Act of 1938 to employees so
that the notice reflects the amendments
made to the Act by this subsection.

(b) BIWEEKLY WORK PROGRAMS AND FLEXI-
BLE CREDIT HOUR PROGRAMS.—

(1) IN GENERAL.—The Fair Labor Standards
Act of 1938 is amended by inserting after sec-
tion 13 (29 U.S.C. 213) the following:

“SEC. 13A. BIWEEKLY WORK PROGRAMS AND
FLEXIBLE CREDIT HOUR PRO-
GRAMS.

“‘(a) VOLUNTARY PARTICIPATION.—

“(1) IN GENERAL.—Except as provided in
paragraph (2), no employee may be required
to participate in a program described in this
section. Participation in a program de-
scribed in this section may not be a condi-
tion of employment.

““(2) COLLECTIVE BARGAINING AGREEMENT.—
In a case in which a valid collective bargain-
ing agreement exists between an employer
and the labor organization that has been cer-
tified or recognized as the representative of
the employees of the employer under appli-
cable law, an employee may only be required
to participate in such a program in accord-
ance with the agreement.

““(b) BIWEEKLY WORK PROGRAMS.—

“(1) IN GENERAL.—Notwithstanding section
7, an employer may establish biweekly work
programs that allow the use of a biweekly
work schedule—

““(A) that consists of a basic work require-
ment of not more than 80 hours, over a 2-
week period; and

“(B) in which more than 40 hours of the
work requirement may occur in a week of
the period.

““(2) ConDITIONS.—AN employer may carry
out a biweekly work program described in
paragraph (1) for employees only pursuant to
the following:

““(A) AGREEMENT OR UNDERSTANDING.—The
program may be carried out only in accord-
ance with—

“(i) applicable provisions of a collective
bargaining agreement between the employer
and the labor organization that has been cer-
tified or recognized as the representative of
the employees under applicable law; or

“(ii) in the case of an employee who is not
represented by a labor organization de-
scribed in clause (i), an agreement or under-
standing arrived at between the employer
and employee before the performance of the
work involved if the agreement or under-
standing was entered into knowingly and
voluntarily by such employee and was not a
condition of employment.

““(B) STATEMENT.—The program shall apply
to an employee described in subparagraph
(A)(ii) if such employee has affirmed, in a
written or otherwise verifiable statement
that is made, kept, and preserved in accord-
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ance with section 11(c), that the employee
has chosen to participate in the program.

““(C) MINIMUM SERVICE.—No employee may
participate, or agree to participate, in the
program unless the employee has been em-
ployed for at least 12 months by the em-
ployer, and for at least 1,250 hours of service
with the employer during the previous 12-
month period.

““(3) COMPENSATION FOR HOURS IN SCHED-
ULE.—Notwithstanding section 7, in the case
of an employee participating in such a bi-
weekly work program, the employee shall be
compensated for each hour in such a bi-
weekly work schedule at a rate not less than
the regular rate at which the employee is
employed.

‘“(4) COMPUTATION OF OVERTIME.—AIl hours
worked by the employee in excess of such a
biweekly work schedule or in excess of 80
hours in the 2-week period, that are re-
quested in advance by the employer, shall be
overtime hours.

““(5) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than
one and one-half times the regular rate at
which the employee is employed, in accord-
ance with section 7(a)(1), or receive compen-
satory time off in accordance with section
7(r) for each such overtime hour.

‘“(6) DISCONTINUANCE OF PROGRAM OR WITH-
DRAWAL.—

““(A) DISCONTINUANCE OF PROGRAM.—AN em-
ployer that has established a biweekly work
program under paragraph (1) may dis-
continue the program for employees de-
scribed in paragraph (2)(A)(ii) after providing
30 days’ written notice to the employees who
are subject to an agreement or understand-
ing described in paragraph (2)(A)(ii).

‘“(B) WITHDRAWAL.—AN employee may
withdraw an agreement or understanding de-
scribed in paragraph (2)(A)(ii) at the end of
any 2-week period described in paragraph
(1)(A), by submitting a written notice of
withdrawal to the employer of the employee.

“‘(c) FLEXIBLE CREDIT HOUR PROGRAMS.—

‘(1) IN GENERAL.—Notwithstanding section
7, an employer may establish flexible credit
hour programs, under which, at the election
of an employee, the employer and the em-
ployee jointly designate hours for the em-
ployee to work that are in excess of the basic
work requirement of the employee so that
the employee can accrue flexible credit
hours to reduce the hours worked in a week
or a day subsequent to the day on which the
flexible credit hours are worked.

““(2) ConDITIONS.—AN employer may carry
out a flexible credit hour program described
in paragraph (1) for employees only pursuant
to the following:

““(A) AGREEMENT OR UNDERSTANDING.—The
program may be carried out only in accord-
ance with—

‘(i) applicable provisions of a collective
bargaining agreement between the employer
and the labor organization that has been cer-
tified or recognized as the representative of
the employees under applicable law; or

““(ii) in the case of an employee who is not
represented by a labor organization de-
scribed in clause (i), an agreement or under-
standing arrived at between the employer
and employee before the performance of the
work involved if the agreement or under-
standing was entered into knowingly and
voluntarily by such employee and was not a
condition of employment.

““(B) STATEMENT.—The program shall apply
to an employee described in subparagraph
(A)(ii) if such employee has affirmed, in a
written or otherwise verifiable statement
that is made, kept, and preserved in accord-
ance with section 11(c), that the employee
has chosen to participate in the program.
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““(C) HouRs.—AnN agreement or understand-
ing that is entered into under subparagraph
(A) shall provide that, at the election of an
employee, the employer and the employee
will jointly designate, for an applicable
workweek, flexible credit hours for the em-
ployee to work.

“(D) MINIMUM SERVICE.—No employee may
participate, or agree to participate, in the
program unless the employee has been em-
ployed for at least 12 months by the em-
ployer, and for at least 1,250 hours of service
with the employer during the previous 12-
month period.

“(E) LimiT.—An employee shall be eligible
to accrue flexible credit hours if the em-
ployee has not accrued flexible credit hours
in excess of the limit applicable to the em-
ployee prescribed by paragraph (3).

““(3) HOUR LIMIT.—

“(A) MAXIMUM HOURS.—AN employee who is
participating in such a flexible credit hour
program may accrue not more than 50 flexi-
ble credit hours.

“(B) COMPENSATION DATE.—Not later than
January 31 of each calendar year, the em-
ployer of an employee who is participating in
such a flexible credit hour program shall pro-
vide monetary compensation for any flexible
credit hours accrued during the preceding
calendar year that were not used prior to De-
cember 31 of the preceding calendar year at
a rate not less than the regular rate at which
the employee is employed on the date the
employee receives the compensation. An em-
ployer may designate and communicate to
the employees of the employer a 12-month
period other than the calendar year, in
which case the compensation shall be pro-
vided not later than 31 days after the end of
the 12-month period.

““(4) COMPENSATION FOR FLEXIBLE CREDIT
HOURS.—Notwithstanding section 7, in the
case of an employee participating in such a
flexible credit hour program, the employee
shall be compensated for each flexible credit
hour at a rate not less than the regular rate
at which the employee is employed.

““(5) COMPUTATION OF OVERTIME.—AII hours
worked by the employee in excess of 40 hours
in a week that are requested in advance by
the employer, other than flexible credit
hours, shall be overtime hours.

““(6) OVERTIME COMPENSATION PROVISION.—
The employee shall be compensated for each
such overtime hour at a rate not less than
one and one-half times the regular rate at
which the employee is employed, in accord-
ance with section 7(a)(1), or receive compen-
satory time off in accordance with section
7(r) for each such overtime hour.

““(7) Use oF TIME.—AN employee—

“(A) who has accrued flexible credit hours;
and

“(B) who has requested the use of the ac-
crued flexible credit hours;

shall be permitted by the employer of the
employee to use the accrued flexible credit
hours within a reasonable period after mak-
ing the request if the use of the accrued
flexible credit hours does not unduly disrupt
the operations of the employer.

“(8) DISCONTINUANCE OF PROGRAM OR WITH-
DRAWAL.—

““(A) DISCONTINUANCE OF PROGRAM.—AN em-
ployer that has established a flexible credit
hour program under paragraph (1) may dis-
continue the program for employees de-
scribed in paragraph (2)(A)(ii) after providing
30 days’ written notice to the employees who
are subject to an agreement or understand-
ing described in paragraph (2)(A)(ii).

“(B) WITHDRAWAL.—AN employee may
withdraw an agreement or understanding de-
scribed in paragraph (2)(A)(ii) at any time,
by submitting a written notice of withdrawal
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to the employer of the employee. An em-
ployee may also request in writing that mon-
etary compensation be provided, at any
time, for all flexible credit hours accrued
that have not been used. Within 30 days after
receiving the written request, the employer
shall provide the employee the monetary
compensation due at a rate not less than the
regular rate at which the employee is em-
ployed on the date the employee receives the
compensation.

““(9) PAYMENT ON TERMINATION OF EMPLOY-
MENT.—AN employee who has accrued flexi-
ble credit hours under paragraph (1) shall,
upon the voluntary or involuntary termi-
nation of employment, be paid for the un-
used flexible credit hours at a rate not less
than the final regular rate received by the
employee.

““(d) PROHIBITION OF COERCION.—

“(1) IN GENERAL.—AN employer shall not
directly or indirectly intimidate, threaten,
or coerce, or attempt to intimidate, threat-
en, or coerce, any employee for the purpose
of—

“(A) interfering with the rights of the em-
ployee under this section to elect or not to
elect to work a biweekly work schedule;

“(B) interfering with the rights of the em-
ployee under this section to elect or not to
elect to participate in a flexible credit hour
program, or to elect or not to elect to work
flexible credit hours (including working
flexible credit hours in lieu of overtime
hours);

“(C) interfering with the rights of the em-
ployee under this section to use accrued
flexible credit hours in accordance with sub-
section (c)(7); or

“(D) requiring the employee to use the
flexible credit hours.

“(2) DEFINITION.—INn paragraph (1), the
term ‘intimidate, threaten, or coerce’ in-
cludes promising to confer or conferring any
benefit (such as appointment, promotion, or
compensation) or effecting or threatening to
effect any reprisal (such as deprivation of ap-
pointment, promotion, or compensation).

““(e) DEFINITIONS.—In this section:

‘(1) BASIC WORK REQUIREMENT.—The term
‘basic work requirement’ means the number
of hours, excluding overtime hours, that an
employee is required to work or is required
to account for by leave or otherwise.

““(2) COLLECTIVE BARGAINING.—The term
‘collective bargaining’ means the perform-
ance of the mutual obligation of the rep-
resentative of an employer and the labor or-
ganization that has been certified or recog-
nized as the representative of the employees
of the employer under applicable law to meet
at reasonable times and to consult and bar-
gain in a good-faith effort to reach agree-
ment with respect to the conditions of em-
ployment affecting such employees and to
execute, if requested by either party, a writ-
ten document incorporating any collective
bargaining agreement reached, but the obli-
gation referred to in this paragraph shall not
compel either party to agree to a proposal or
to make a concession.

““(3) COLLECTIVE BARGAINING AGREEMENT.—
The term ‘collective bargaining agreement’
means an agreement entered into as a result
of collective bargaining.

““(4) ELECTION.—The term ‘at the election
of’, used with respect to an employee, means
at the initiative of, and at the request of, the
employee.

“(5) EMPLOYEE.—The
means an individual—

“(A) who is an employee (as defined in sec-
tion 3);

“(B) who is not an employee of a public
agency; and

““(C) to whom section 7(a) applies.

‘“(6) EMPLOYER.—The term ‘employer’ does
not include a public agency.

term ‘employee’
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“(7) FLEXIBLE CREDIT HOURS.—The term
‘flexible credit hours’ means any hours,
within a flexible credit hour program estab-
lished under subsection (c), that are in ex-
cess of the basic work requirement of an em-
ployee and that, at the election of the em-
ployee, the employer and the employee joint-
ly designate for the employee to work so as
to reduce the hours worked in a week or a
day subsequent to the day on which the
flexible credit hours are worked.

‘“(8) OVERTIME HOURS.—The term ‘overtime
hours’—

“(A) when used with respect to biweekly
work programs under subsection (b), means
all hours worked in excess of the biweekly
work schedule involved or in excess of 80
hours in the 2-week period involved, that are
requested in advance by an employer; or

“(B) when used with respect to flexible
credit hour programs under subsection (c),
means all hours worked in excess of 40 hours
in a week that are requested in advance by
an employer, but does not include flexible
credit hours.

(99 REGULAR RATE.—The term ‘regular
rate’ has the meaning given the term in sec-
tion 7(e).”.

(2) PROHIBITIONS.—Section 15(a)(3) of the
Fair Labor Standards Act of 1938 (29 U.S.C.
215(a)(3)) is amended—

(A) by inserting ““(A)”" after “‘(3)"’;

(B) by adding “‘or’’ after the semicolon; and

(C) by adding at the end the following:

““(B) to violate any of the provisions of sec-
tion 13A;”.

(3) REMEDIES AND SANCTIONS.—Section 16 of
the Fair Labor Standards Act of 1938 (29
U.S.C. 216), as amended in subsection (a)(2),
is further amended—

(A) in subsection (c)—

(i) in the first sentence—

(1) by inserting after 7 of this Act” the
following: ““, or of the appropriate legal or
monetary equitable relief owing to any em-
ployee or employees under section 13A’’; and

(1) by striking ‘“‘wages or unpaid overtime
compensation and” and inserting ‘‘wages,
unpaid overtime compensation, or legal or
monetary equitable relief, as appropriate,
and’’;

(ii) in the second sentence, by striking
‘‘wages or overtime compensation and’ and
inserting ‘‘wages, unpaid overtime com-
pensation, or legal or monetary equitable re-
lief, as appropriate, and’’; and

(iii) in the third sentence—

() by inserting after ‘“first sentence of
such subsection’ the following: “‘, or the sec-
ond sentence of such subsection in the event
of a violation of section 13A,”’; and

(1) by striking ‘“‘wages or unpaid overtime
compensation under sections 6 and 7 or”” and
inserting ‘‘wages, unpaid overtime com-
pensation, or legal or monetary equitable re-
lief, as appropriate, or’’;

(B) in subsection (e)—

(i) in the second sentence, by striking ‘‘sec-
tion 6 or 7’ and inserting ‘‘section 6, 7, or
13A”"; and

(ii) in the fourth sentence, in paragraph (3),
by striking “15(a)(4) or’” and inserting
‘“15(a)(4), a violation of section 15(a)(3)(B),
or’”’; and

(C) by adding at the end the following:

“(9)(1) In addition to any amount that an
employer is liable under the second sentence
of subsection (b) for a violation of a provi-
sion of section 13A, an employer that vio-
lates section 13A(d) shall be liable to the em-
ployee affected for an additional sum equal
to that amount.

““(2) The employer shall be subject to such
liability in addition to any other remedy
available for such violation under this sec-
tion or section 17.”.

(4) NOTICE TO EMPLOYEES.—Not later than
30 days after the date of enactment of this
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Act, the Secretary of Labor shall revise the
materials the Secretary provides, under reg-
ulations contained in section 516.4 of title 29,
Code of Federal Regulations, to employers
for purposes of a notice explaining the Fair
Labor Standards Act of 1938 to employees so
that the notice reflects the amendments
made to the Act by this subsection.

(c) LIMITATIONS ON SALARY PRACTICES RE-
LATING TO EXEMPT EMPLOYEES.—

(1) IN GENERAL.—Section 13 of the Fair
Labor Standards Act of 1938 (29 U.S.C. 213) is
amended by adding at the end the following:

“(M)(1)(A) In the case of a determination
of whether an employee is an exempt em-
ployee described in paragraph (1) or (17) of
subsection (a), the fact that the employee is
subject to deductions in pay for—

‘(i) absences of the employee from employ-
ment of less than a full workday; or

“(ii) absences of the employee from em-
ployment of less than a full workweek;
shall not be considered in making such de-
termination.

““(B)(i) Except as provided in clause (ii), in
the case of a determination described in sub-
paragraph (A), an actual reduction in pay of
the employee may be considered in making
the determination for that employee.

“(if) For the purposes of this subsection,
an actual reduction in pay of an employee of
a public agency shall not be considered in
making a determination described in sub-
paragraph (A) if such reduction is permis-
sible under regulations prescribed by the
Secretary under section 541.5d of title 29,
Code of Federal Regulations (as in effect on
August 19, 1992).

“(C) For the purposes of this paragraph,
the term ‘absences’ includes absences as a re-
sult of a disciplinary suspension of an em-
ployee from employment.

‘(D) For the purposes of this paragraph,
the term ‘actual reduction in pay’ does not
include any reduction in accrued paid leave,
or any other practice, that does not reduce
the amount of pay an employee receives for
a pay period.

““(2) The payment of overtime compensa-
tion or other additions to the compensation
of an employee employed on a salary based
on hours worked shall not be considered in
determining if the employee is an exempt
employee described in paragraph (1) or (17) of
subsection (a).”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect on
the date of enactment of this Act and shall
apply to any civil action—

(A) that involves an issue with respect to
section 13(a)(1) of the Fair Labor Standards
Act of 1938 (29 U.S.C. 213(a)(1)); and

(B) in which a final judgment has not been
made prior to such date.

Mr. JEFFORDS. Mr. President, |
would like to take this opportunity to
once again thank everyone who has
worked so hard to bring S. 4, the Fam-
ily Friendly Workplace Act, to the
floor. In particular, | would like to rec-
ognize the efforts and hard work of
Senator MIKE DEWINE, the chairman of
the Subcommittee on Employment and
Training, and Senator JOHN ASHCROFT,
the author and original sponsor of the
bill. 1 am especially gratified to be
working with Senators ASHCROFT and
DEWINE on this important bill.

We are here today because we share
the belief that S. 4 could make a world
of difference in the lives of millions of
Americans. During the markup of S. 4,
a number of issues were brought to the
committee’s attention by my esteemed
colleagues in the minority. At that
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time, Senator DEWINE and | committed
to look into several of the issues that
were raised and to resolve them to the
extent practicable. In the days follow-
ing the markup, | have worked closely
with Senator DEWINE and other Mem-
bers to address these issues. | am ex-
tremely pleased with the results of this
process. | believe that the changes pro-
posed in the committee amendment
will result in an even stronger piece of
legislation. The Senator from Ohio will
discuss the changes that have been
made in the committee substitute to S.
4, the Family Friendly Workplace Act.

After spending a great deal of time
working with the language of this bill
and the committee amendment, I am
more convinced than ever that S. 4 will
assist American workers to balance
work and family, and | urge all of my
colleagues to join me in supporting the
Family Friendly Workplace Act.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, we are
on this legislation again today. | have
a great appreciation for the leadership
in attempting to try to juggle a variety
of very important pieces of legislation.
We have had the emergency appropria-
tions which | think all of us would
agree is the first order of business that
we want to get passed. As to this legis-
lation, we have been on again, off
again. We are glad to debate these is-
sues, but | understand some of the frus-
tration of some of our colleagues dur-
ing the course of this debate where the
bill is on for an hour or two, and they
try to begin to follow it, and then it is
off again and we are uncertain when it
will be be brought up again. That is
something we have to deal with, but we
will do the best that we can in at-
tempting to deal with the on again, off
again nature of this debate and respond
to the questions which have been
raised over this.

As we continue this debate, | want
again to outline for the Members, who
it is who supports this legislation be-
cause there have been a variety of dif-
ferent observations about the degree of
support, who is supporting it, and who
is opposing it. Those of us who have
concerns about this legislation have
enormous empathy and sympathy for
families. That has been the focus over
time of our Labor and Human Re-
sources Committee, as well as others
here. It is not just Members on this
side of the aisle. It is many of our col-
leagues on the other side of the aisle
who have made the cause of working
families their cause.

But nonetheless, as we deal with this
issue, it is important to know who is
supporting it and who is against. |
want to say again at the outset that we
believe working families have been
hard pressed over the last 25 years
since about 1972 when their incomes ef-
fectively became stagnant. In the last 5
to 7 years we have seen that families
are working longer and harder to make
ends meet and are very hard pressed to
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rise every morning and deal with their
family’s issues as well. And so at the
outset this legislation has some appeal,
and if it was exactly as has been de-
scribed it might have some merit. But
the concern that many of us have is
that it really gives the whip hand, so
to speak, to the employers and it does
appear to many of us that this is really
a subterfuge to permit employers to
avoid paying overtime.

We even had testimony from wit-
nesses who were supporting the legisla-
tion who told the Labor and Human
Resources Committee that that was
the principal reason why they were
supporting it. The National Federation
of Independent Businesses told the
Committee, ‘““Small businesses can’t af-
ford to pay their employees overtime.
This is something they can offer in ex-
change that gives them a benefit.”

So we ought to understand right at
the outset why many of those who do
support comptime, also support the in-
clusion of Senator MURRAY’s amend-
ment. That amendment would have
given absolute discretion to employees
to take up to 24 hours a year to be able
to attend a parents’ meeting at school
to consider the child’s educational
progress, or other such educational ac-
tivities. Such an amendment was of-
fered in the committee, but it was de-
feated along party lines.

That amendment was offered. It was
supported by the President, and sup-
ported overwhelmingly by the majority
of the American people. Under the
amendment, the decision was the em-
ployee’s. But the committee rejected
that amendment along straight party
lines. It was rejected. It was rejected.
It was rejected.

We have also heard a great deal
about the needs that families have to
get some time off when they have a
sick child. No employees in this coun-
try ought to have to make the choice
between the job that they need and the
child that they love. We passed the
Family and Medical Leave Act to ad-
dress those needs. That effort was
achieved in a bipartisan way. But it
was limited to those employers that
had more than 50 employees. It has
worked and worked well. And, under
the Family and Medical Leave Act, if
there is a medical emergency, if the
need for treatment is not foreseeable,
the employee has an absolute right to
take time off. The employee has that
right. If the medical condition is
forseeable, then the employee has to
make a reasonable effort to schedule
the treatment at a time that does not
unduly disrupt the operations of the
employer. We offered an amendment in
the committee to allow employees to
use compensatory time under this
same standard. That is, an employee
has the right to use comptime at any
time for reasons that would qualify
under the Family and Medical Leave
Act. But that amendment, too, was re-
jected along strict party lines.

The Family and Medical Leave Act
applies to firms with 50 and more. Sen-
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ator DopD offered an amendment in the
committee to lower that threshold to
25 employees. That amendment, too,
was rejected on party lines.

That is why the real issue regarding
comptime is who is going to make the
decision. If it is going to be the em-
ployee, put my name on it. Put my
name on it. And | bet you would get
the overwhelming majority of the
Members on this side. If the employers
are the ones who are going to make the
decision—certainly you are not going
to have my support, and you are going
to be hard pressed to get the support of
those who have been championing
workers’ rights.

That leads me to another point, and
that is who are the supporters. Are
these concerns just mine, or those of
my good friend and colleague, Senator
WELLSTONE, or Senator DobD, Senator
HARKIN, Senator MOSELEY-BRAUN, and
many others? No, that was a conclu-
sion reached by the League of Women
Voters, the National Women’s Political

Caucus, the National Women’s Law
Center, the Women’s Legal Defense
Fund.

It is very interesting why these orga-
nizations which have been the cham-
pion of women’s issues and women’s
rights oppose this bill. It is because
many of the people who are going for
the overtime are women, single moms.
You would think these organizations
that have been fighting for women’s
rights and workers’ rights would be out
here supporting it, saying why are you
battling it? Why are you battling it?
These organizations that day in and
day have been championing the eco-
nomic rights of women universally re-
ject the conclusions that have been
drawn by some of our friends and col-
leagues on the other side of the aisle—
that the employees are going to make
all of these decisions, that it is going
to benefit the single moms for employ-
ers to make the judgments about when
they can be with their children.

That is not my reading of this bill,
and many others agree. It is the con-
clusion of those organizations—not
that we have to be on the side always
of these organizations; they are not al-
ways correct. But it is interesting that
every one of the organizations that
have been championing women’s eco-
nomic rights and rights for children
are all opposed to it. Why?

The Leadership Conference on Civil
Rights:

The legislation could reduce the income of
many working families and make it more
difficult for them to balance competing work
and family responsibilities.

That theme runs all the way through.
I will include it in the RECORD, Mr.
President. The Leadership Conference
on Civil Rights draws the same conclu-
sion that | and many others have
drawn, and that is after all is said and
done it is the employer that is going to
make the judgment about whether em-
ployees choose whether to earn
comptime and when to use it if they’ve
earned it. So these wonderful speeches
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that | read over the course of the week-
end in support of comptime, which
were well stated and eloquently stated
in many instances, beg the fundamen-
tal issue: that is, who is going to make
the judgment about that sick child,
about that sick relative, about the ne-
cessity for going to a teachers’ con-
ference or to a child’s play. That has
been the subject of debate here for
more than 10 years. When we finally
achieved it, in the Family and Medical
Leave Act, it is the employee who has
the right.

But now we have this different bill.
As | mentioned, those who are opposing
it not only include those women’s orga-
nizations but also the Council on Sen-
ior Citizens, the NAACP, disability
rights organizations, the National
Council of Churches, a whole host—I
will have the list of those included in
the ReEcorRD—Ilet alone the unions, in
spite of the fact that they are outside
the coverage of this legislation. Union-
ized employees are outside. They are
not affected by this legislation unless
they choose to try to achieve comp-
time in the collective bargaining proc-
ess. It is other workers, who are not
unionized. But, nonetheless, these or-
ganizations understand what is happen-
ing out in the plants and factories.
They supported the increase in mini-
mum wage, as they support child care,
as they supported family and medical
leave and plant closing legislation—the
whole range of issues that can offer
some empowerment to workers dealing
with a lot of challenges in the work-
place. They have been, obviously, fight-
ing for those rights, and they reached
the same conclusion as well.

On the other side, those supporting
this bill include the principal organiza-
tions that said ‘‘thumbs down on the
increase in the minimum wage,”” even
though 65 percent of the people who
were getting the minimum wage were
women, a great percent of them with
small children—thumbs down on that;
thumbs down on family and medical
leave, thumbs down on that. That is
the decision that no worker ought to
have to make, that decision between
the child they love and the child they
leave—thumbs down on that. And, as to
plant closing legislation, which re-
quires employers to give some notice
to workers so they can go out and get
other jobs if a business shuts down—
thumbs down on that.

But these organizations that fought
all of these worker protections just
cannot wait to get this bill passed.
They just cannot wait to get this
passed. And one, | think, can reason-
ably assume that they are trying to get
this passed for the very reason that
was stated by the National Federation
of Independent Businesses, because
they do not want to pay overtime to
workers.

I also want to describe the people
who get overtime. Let us take a look
at who are going to be the ones af-
fected by this bill. To understand the
real world impact of the bill, you have
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to look at the workers who are cur-
rently depending on overtime—that is
what we are talking about, on over-
time—to make ends meet. Mr. Presi-
dent, 44 percent of those who depend on
overtime earn $16,000 a year or less—44
percent. More than 80 percent of them
have annual earnings of less than
$28,000 a year. These are hard-working
Americans who are on the bottom steps
of the economic ladder. They are the
hard-working Americans who have a
sense of pride, a sense of dignity—in so
many instances they are the ones who
clean these buildings at night, sepa-
rated from their families. They are the
teachers’ aides, they are the health
aides who work in nursing homes. They
are men and women facing tough life
decisions in tough economic times. Mr.
President, 80 percent of them earn less
than $28,000 a year. These are people
who need every dollar they can earn
just to make ends meet. They are men
and women who are supporting fami-
lies.

If this bill passes many of them will
lose the overtime dollars they need so
badly. Employers will give all the work
to employees who agree to take the
comptime. There will not be any over-
time work for those who insist on
being paid. Under the Ashcroft bill, dis-
crimination in awarding overtime will
be perfectly legal. Do we understand
that? Discrimination against workers
who refuse to sign on for the comptime
provisions, the flexible credit hours or
the so-called 80-hour biweekly schedule
—discrimination against such workers
will be perfectly legal. For example,
let’s take a worker in a plant who says,
I am not going to go for that program.
I want to play by the rules just as we
have them now, a 40-hour week. | want
to work overtime and get my time and
a half. This bill gives the employer new
powers—new powers. Time-and-a-half
pay for overtime was the rule for all
the workers in that place. Now, under
this bill, it is different. Now the em-
ployer can go up and say, OK, so that
is your position. The employer can
then go to the next worker and say,
What about you? Do you want to sign
on for the flexible credit program that
means you work overtime this week
and get paid straight time without
time and a half? Would you like to do
that? Do you want that instead of time
and a half?

Let’s assume that this worker says,
OK, I'll take that. | ought to be getting
time and a half, which | would under
the present law, but we have a new law.
We have a new law called the
comptime law, and it’s supposedly fam-
ily friendly. So if that is what | have to
do, OK, I'll do it. I will work the extra
time and just get paid straight time.

Now, what happens next? You come
now to the third worker who says, All
right, | will take the abolition of the
40-hour week. I'll work 60 or 70 hours
one week and 10 in the next. So this
worker is signed up.

Then, assume that the business gets
a little overtime work. Do you think
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they are going to go back to the person
who wants to get paid time and a half?
Or do you think they will go to the per-
son who takes the straight time, re-
quiring no extra pay? Of course, the
business will go to that person. That is
what this bill is all about.

When we said in the Labor Commit-
tee, all right, if you are going to go
this route, don’t discriminate against
those who participate, who want the
existing law now—that amendment was
rejected. Turned down, by a party line
vote.

I wonder if, in the back of the minds
of those who are the principal support-
ers, they know exactly what they are
going to do. If they have this bill
passed, they are not going to give any
of the overtime to those people who in-
sist on getting time and a half pay for
overtime work. Instead, they’ll assign
the overtime work to workers who will
accept flexible credit hours. Flexible
credits are nothing more than saying |
will do overtime but | will get paid
straight time.

We must remember, again, who we
are talking about. We are talking
about the people who will get hurt the
most. Mr. President, 56 percent of em-
ployees earning overtime have only a
high school diploma or less. Do you
know how hard it is to get ahead today,
no matter how hard you work, without
more education? We don’t seem to
dwell on that here on the floor of the
Senate of the United States. The more
you learn the more you earn. It is not
always true, but it is by and large true.
Yet these are the hard-working people
who need the overtime pay to continue
their education.

Millions of those affected by this bill
rely on the overtime to make ends
meet because they only earn the mini-
mum wage. They are minimum wage
earners—60 percent of them are women,
a third of them are the sole bread-
winner in their families. Mr. President,
2.3 million children rely on parents
who earn the minimum wage, parents
who hope their children do not get sick
because they cannot afford a doctor.
They are out there working, but they
cannot afford a doctor for their chil-
dren. If they make a little more
money, it makes them ineligible for
Medicaid, but they cannot afford the
premiums for private health insurance.
Children make up another group we are
trying to provide some relief for, under
the leadership of Senator HATCH, to try
to make sure at least they are going to
get some health care. | hope those on
the other side of the aisle who are
speaking so eloquently about the needs
of these working families are going to
be out there giving us a hand in trying
to do something about their health
care costs.

Interviews conducted by the Women'’s
Legal Defense Fund demonstrate the
sacrifice American women are making
in support of corporate flexibility, such
as a waitress who was involuntarily
changed to a night shift despite the
fact she had no child care for evening
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hours. One working mother expressed
the bitter frustration of many when
she said, “My life feels like I am wear-
ing shoes that are two sizes too small.”
Millions of these low-wage workers are
already working two jobs to make ends
meets. They need to work every hour
they can and be paid for it. Over 400,000
employees, well over half of them
women, are working two jobs. They
need the resources so badly they are
working two jobs. But this bill is going
to open up the opportunity for their ex-
ploitation.

I want to comment on what is, | be-
lieve, the fundamental issue. We now
know who is really for this bill. We
know that amendments to try to
strengthen the bill against the possibil-
ity of exploitation were defeated in
committee. | also mentioned others we
offered to try to deal with other very
important features of the bill.

But | also want to offer a general re-
sponse to some of the points that were
brought up by my friend and colleague
from Missouri last Friday. After | dis-
cussed the Family and Medical Leave
Act he said: | would like to ask the
Senator from Massachusetts whether
he believes that this abolishes the
Family and Medical Leave Act.

Let me tell my colleague why |
raised the Family and Medical Leave
Act. | raised it on the floor because the
Republicans rejected the two amend-
ments to expand the Family and Medi-
cal Leave Act in committee. The Sen-
ator from Missouri said Friday that
the Family and Medical Leave Act and
S. 4 are compatible. Obviously, his Re-
publican colleagues in the committee
did not think so. On a straight party
line vote, as | mentioned earlier, Sen-
ator DobD’s amendment to extend the
availability of family and medical
leave to workers in businesses with be-
tween 25 and 50 employees was re-
jected. On a similar vote they rejected
Senator MURRAY’s amendment to allow
24 hours of leave a year to attend par-
ent-teacher meetings.

This debate is not about the chang-
ing demographics of the work force. We
are all aware that in more than 60 per-
cent of two-parent families with young
children, both parents are now working
outside the home. Working parents
need more opportunity to take time off
from their work to be with their chil-
dren. The debate is over how best to
provide that time.

Those of us who oppose S. 4 believe
that it does a very poor job of provid-
ing employees with time off at those
times when they need it most. S. 4 is
designed to meet employer needs, not
employee needs. The legislation
purports to let employees make the
choice between overtime pay and
comptime, but it does not contain the
protections necessary to ensure that
employees are free to choose without
fear of reprisal. It is the employer, not
the employee, who decides what forms
of comptime and flextime will be avail-
able at the workplace. There is no free-
dom of choice for workers.
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This is really a Hobson’s choice. It
says: We are going to change today’s
existing protections for what is really
a pig in a poke. So if the employee
signs on, he or she is going to have a
series of choices. But they are all going
to be bad choices. They are all going to
be bad choices, that are not in the em-
ployee’s interest. Under this bill, em-
ployees will indeed have some choices,
but they are all going to be the bad
choices. Let me explain.

The worker goes to work in the
plant. The employer comes up and
says, This is a voluntary program. You
can either play by the rules as we do at
the present time or, as | mentioned,
you can sign on for the comptime pro-
visions. Or you can do the flexible cred-
it hours, and we can abolish the 40-hour
week. Which one of these, or all of
them, do you want? You would like all
of them? If the employee agrees, that
agreement does not even have to be a
written statement. It can be an oral
statement. It has to be written if em-
ployees are trying to get out of one of
these programs, but it can be oral for
employees to get in. Very interesting; |
wonder why. Why do they not treat the
employer and employee the same way?
If employees believe somehow they are
in the program, they have to write a
written statement to get out. But an
oral statement is enough to get you in.

Again, that doesn’t apply to the Fed-
eral employees, which we hear so much
about; again, that is a decision made
purely by the employee.

Imagine a situation where employees
say, Look, | really need that money. |
like time and a half. That’s what | get
now. But | need this money so badly in
order to provide for my Kkids, getting
their teeth fixed, | will work the extra
hours just for straight time.

The employer will respond, Fine. You
are on. You are on. Look, it’s vol-
untary. You are on. You wanted to do
that, you are stating that, OK, you are
on.

Now imagine that the employer
needs a little overtime work. Do you
think he is going back to the person
who wants time and a half? Of course
not. Of course not. Of course not.

They are going to go to this part that
says, Look, you can work me 60 hours
a week. So that employer is going to
say, I’m going to take those that go for
the flex credit and those that will go
for the 60- or 70-hour week, then | don’t
have to pay the overtime.

Mr. President, that is what this bill
provides. We can hear this is vol-
untary. Sure, it is voluntary for this
person to get in or out. It is voluntary
for that person that effectively is going
to have to need those resources so
much that they will sign on for a lesser
compensation, but it is not voluntary
for the employer. He or she can make
that judgment as to which one of those
they will use and do it in a way which
effectively undermines these provi-
sions.

I want to just mention what the cur-
rent situation is, and then I will come
back to the analysis.
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Currently, if employers generally
want to provide family friendly ar-
rangements, they can do so under the
current law. The key is the 40-hour
week. Normally, employees work five
8-hour days a week, but more flexible
arrangements are possible. Employers
can schedule workers for four 10-hour
days a week, with the fifth day off,
paid at the regular rate for each hour.
No overtime is required. They have
that flexibility today.

We hear, What if you want Friday
off? Well, you can have Friday off on
this if the employers want to do that
to benefit their employees. We heard so
much the last time that employers
care so much about the employees that
they are really going to take care of
them. They can do that today under
the existing law. They can give them a
half day off on Fridays. A number of
companies do that, but they do not
have it mandated. And no overtime is
required. Or they can arrange a work
schedule for four 9-hour days plus a 4-
hour day on the fifth day, again with-
out paying a dime of overtime.

Under current law, employers can
also arrange a work schedule for four 9-
hour days plus 4 hours on the fifth day
without paying the overtime.

Under the current law, some employ-
ees can even vary their hours enough
to have a 3-day weekend every other
week. They can offer genuine flextime.
This allows employers to schedule an 8-
hour day around core hours of 10 to 3
and let employees decide whether they
want to work 7 a.m. to 3 p.m. or 10 a.m.
to 6 p.m. This, too, costs employers not
a penny more.

But only a tiny fraction of the em-
ployers use these or the many other
flexible arrangements available under
current law. The Bureau of Labor Sta-
tistics found in 1991, only 10 percent of
hourly employees use the flexible
schedules. The current law offers a
host of family friendly flexible sched-
ules today, yet virtually few employers
provide them.

This bill, Mr. President, has to lead
us to a different conclusion. If they
have the flexibility, they can do it, and
they are not doing it, | think it is fair
to reach a different conclusion, which
is cut workers wages, and employer
groups unanimously support it. That is
the record. All the employer groups
unanimously support it. Obviously, it
is not just small businesses which wish
to cut the pay and substitute some less
expensive benefit instead.

As | was just mentioning about the
comments that were made last week,
we have the situation where the em-
ployer has those choices over those em-
ployees. Those of us who oppose S. 4 be-
lieve it does a very poor job of provid-
ing employees the time off at the times
they need it.

S. 4 is designed to meet the employer
needs, not the employee needs. | men-
tioned last week about the change in
the decisionmaking from the employee
to the employer that is made with Fed-
eral workers. We heard so much about
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the Federal employees: We are just
doing here for the private sector what
the Government has already done for
Government employees. We heard that
for a long time, until someone picked
up the book and said, “In the Federal
Government, the employees make the
decision.” But not here, Mr. President.

The way this is designed, which I
went into in some detail last Friday,
demonstrates that the employer will
make the ultimate decision about
whether he or she has been given rea-
sonable time and whether it will un-
duly disrupt. Even if the employer is
arbitrary in basically denying this
kind of reasonable request, do you
think that there is any enforcement
mechanism there? Do you think there
are any penalties in this area there?
Absolutely none. What do you think
that says to the employers? That gives
them the whole enchilada. They make
the decision on whether the request is
reasonable, they make the decision
whether it will unduly disrupt, and if
they make it wrong, there is nothing
that will happen to them. Come on, Mr.
President, that gives the authority and
the power to those employers.

An employer can lawfully deny all
overtime work to those employees who
want to be paid and give overtime ex-
clusively to workers who will accept
the comptime in lieu of pay. There is
no freedom of choice for workers.

A working mother may want a par-
ticular day off so that she can accom-
pany her child to a school event or a
doctor’s appointment. Nothing in this
legislation requires the employer to
give her the day off she requests. The
employer decides when it is convenient
for her to use her accrued comptime.
There is no freedom of choice for work-
ers.

The employee witnesses cited in the
Republican majority report, Christine
Korzendorfer and Sandie Moneypenny,
emphasized the importance of em-
ployee choice in their testimony. Ms.
Korzendorfer, who the Senator from
Missouri focused on in his remarks,
told the Employment and Training
Subcommittee: ““What makes this idea
appealing is that | would be able to
choose which option best suits my situ-
ation.” But those who brought Ms.
Korzendorfer to testify did not tell her
who controlled that decision. Under S.
4, it is the employer alone who deter-
mines what flexibility is available in
her schedule.

Ms. Moneypenny testified, “If | could
bank my overtime, | wouldn’t have to
worry about missing work if my child
gets sick on a Monday or Tuesday.”
The problem is that the Republican bill
doesn’t give her that opportunity. Her
employer has no obligation to let her
use the accrued comptime on the days
her child needs to see a doctor. There is
no provision, there is no guarantee in
here, absolutely none.

The Senator from Missouri went to
great lengths to rebut my contention
that on crucial issues, S. 4 gives the
choice to the employer, not the em-
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ployee. His defense of the legislation is
that the employee can choose not to
participate in the first place and can
choose to withdraw from the program
later. He refers to this as ‘“‘the choice
to change his or her mind” if the pro-
gram is not working fairly. Contrary to
the Senator from Missouri, | do not
consider that to be much of a choice at
all.

If they are out, if they say, ‘| am not
for this, | have worked these flex credit
hours until I am blue in the face and
I’m not getting the overtime, | want
out of it,”” does anybody think that
that individual is ever, ever going to be
able to get overtime as one who is not
participating in this?

This is so far beyond the possible un-
derstanding about what is happening in
the work force, where last year, 170,000
cases came before the NLRB and over
$100 million was returned to workers
because of the failure to pay overtime.
That is what is happening.

And where is it happening? Among
these various workers. That is today.
That is happening just as we are here.
The idea that this is all being done in
this wonderful atmosphere of consider-
ation of the bill defies what is happen-
ing in the work force of America
among this economic group: over 80
percent, $28,000. We know where they
are working. We know about the fail-
ure to give them overtime. We know
what those working conditions are.
How many studies, how many reviews,
how many inspections have to be done?
We know what will happen to that em-

ployee when that employee says,
“Well, I’'m out of it now, | want to get
out of it.”

If we are truly concerned about the
employee’s need for families, we should
design a program that really works. I
do not consider it to be an appropriate
response to say, in essence, if the em-
ployees don’t like what we give them,
they can reject it and get no time off
at all. | think we have a greater obliga-
tion to draft legislation which genu-
inely addresses the real needs of work-
ers.

The Senator from Missouri denied
this bill will result in a pay cut. As
presented, S. 4 would allow an em-
ployer to deny overtime work from em-
ployees who insisted on receiving over-
time pay. All the overtime work could
go to the employees who agreed to take
comptime. Those who wanted overtime
pay would no longer receive any of the
extra work. Their paychecks would be
reduced, and, in plain English, that is a
cut in pay.

Furthermore, under the biweekly
work schedule and the flexible credit
hour provisions, employees who work
more than 40 hours a week will no
longer receive time and a half in their
wages or time off. That is, Mr. Presi-
dent, if the person said, “‘Look, | really
need to get that time for my child on
Monday, give me the time off my
comptime,” they say, ‘“OK, you get it,”
but the interesting thing is, the words
that are left out are when they come
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back to work, they can be forced to
work on Friday because it does not use
the words ““hours paid,” to equivalency
in hours paid which gives the protec-
tion.

So mom or dad gets the child on
Monday but loses them on Saturday.
These are the kinds of things in this
bill. Do you think we got support? We
tried to make those adjustments in the
legislation. No, no.

As the Senator from Missouri di-
rectly noted, that loss of pay creates
undue stress. We should not permit it
to happen, but it will happen if S. 4 is
enacted.

All of the problems with S. 4 | have
described this morning —the failure to
ensure employees the right to use
comptime when they choose; the fail-
ure to prevent employers from dis-
criminating in allocating overtime
work; the failure to preserve the prin-
ciple of the 40-hour workweek; and the
failure to treat comptime hours used as
hours worked could easily be corrected.
In the Labor Committee, the Demo-
cratic members offered amendments to
correct these flaws. Each was rejected.
Each was rejected. Each one of those
would have given greater power to the
employees. All of them were turned
down.

The refusal of the Republican major-
ity to make these changes —to present
legislation that would truly empower
workers to make real choices—speaks
for itself. The real intent of S. 4 is to
create choices for employers, not em-
ployees. We can do better. Let’s enact
a bill that gives those choices to work-
ing men and women so they are free to
do what is best for their families.

Mr. President, | yield the floor.

Mr. ASHCROFT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. ASHCROFT. Mr. President, last
Friday, we had the privilege of begin-
ning our discussion of the Family
Friendly Workplace Act. During that
debate, the Senator from Massachu-
setts asked an important question of
the sponsors of S. 4. He put the ques-
tion this way: Who’s side are you on?

I want to answer that question very
clearly: We are on the side of the work-
ers of this great nation. We are on the
side of giving American workers the
capacity to be better fathers and moth-
ers, sons and daughters. We are on the
side of providing a framework so work-
ers can adequately balance the compet-
ing demands of work and family. We
are on the side of giving the 59.2 mil-
lion private sector hourly workers the
ability to work flexible work schedules
that already are enjoyed by the 66 mil-
lion American workers who enjoy flexi-
ble working arrangements.

Who’s for flextime? | think it is an
important question that has been
asked. A Penn and Schoen survey re-
ports that 75 percent of the public sup-
ports the choice of comptime; 64 per-
cent of the public prefers time off to
more pay, given the choice. They want
to have the choice to take time off in-
stead of receiving more pay.
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Federal workers now have the same
flextime arrangements that are offered
in this legislation; 74 percent say that
it boosts their morale; 72 percent have
more time with their families.

It is time to provide this same bene-
fit we provide in Government to people
in the private sector. Working Woman
and Working Mother magazines both
endorse this particular proposal of flex-
time, because they believe that it is es-
sential that we have more capacity to
accommodate the competing demands
of flexible working arrangements and
our families. We are on the side of
working women who have said that
flexibility is what they need to meet
the competing demands of work and
family. We are for women who, in the
Department of Labor’s working women
count report to the President stated
that, ““The No. 1 issue women want to
bring to the attention of the President
is the difficulty of balancing work and
family obligations.”

As | mentioned, Working Mother
magazine says it supports this legisla-
tion. Working Woman magazine also
supports this legislation—in its ap-
proval of this bill—the editors said
that we should give women what they
want and not what Congress thinks
they need.

Why should we want to give flexible
work arrangements to these workers?
What does it mean for their families?
What does it mean for their lives? The
workers enjoying the benefits can tell
you. The executives in the boardroom
can tell you how important it is to be
able to accommodate their family
needs through flexible scheduling. The
salaried workers of America—super-
visors, managers, stockbrokers, bank-
ers, and lawyers can tell you how flexi-
ble working arrangements give them
opportunities to leave work early when
needed to watch their child play in a
ball game or go talk to a parent-teach-
er conference, or take care of personal
business that cannot be done on the

weekend.
Of course, Federal workers, and
many State and local government

workers, who have comptime can tell
you what the benefit of being able to
go home to be with their sick child in-
stead of worrying about that child.
Congress recognized the benefit of
flexible work arrangements and passed
the Federal Employees Flexible and
Compressed Work Schedules Act al-
most 20 years ago. This act allowed
Federal Government employees to
enjoy flexible work schedules, which
still are illegal for the rest of Ameri-
ca’s private sector hourly workers.
That disparity between what we have
provided as an opportunity for Federal
workers and which we make illegal for
people in the private sector is a dispar-
ity which the people of America are un-
comfortable with, and they expect us
to change.

The Federal Employees Flexible and
Compressed Work Schedules Act allows
hourly workers to work an extra hour
one week in order to work 1 hour less
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the following week, something that is
illegal now. It allows Federal Govern-
ment employees paid by the hour to
work on biweekly schedules, at their
option. This allows a worker to work 5
days one week, 4 days the next, and
have every other Friday off.

When surveyed about the program
among the workers who have it in the
Federal Government, it is interesting
that Federal workers, on a 10-to-1
basis—actually, better than 10-to-1
basis—stated they like the program
and they wanted it to continue. No
wonder. Today, almost 20 years after
giving this benefit to workers in the
Federal Government, it is still illegal
for private sector employers to cooper-
ate with their employees in the same
respect.

As far back as 1945, the Congress of
the United States recognized that some
times, when employees work overtime,
they would rather have some extra
time off rather than the money. Con-
gress recognized that no matter how
much money you get for overtime, you
cannot replace the time you need with
your family, so they amended the Fed-
eral Employees Pay Act to allow Fed-
eral Government employees the choice
between being compensated for over-
time work and being able to take time
off with pay. In 1985, Congress gave the
same choice to State and local govern-
ment employees, in terms of comp-
time opportunities. These workers can
take time off with pay at a later date,
instead of being paid cash for time-and-
a-half overtime.

Congress acknowledged that some-
times time is more valuable than
money and that Congress is not in a
place to make that decision for every
worker. However, right now Congress is
making that decision for private sector
hourly workers. Congress is making
that decision because there is no op-
tion, under the law, for employees to
choose to take time off later over mon-
etary compensation.

Now, the squeeze on people for time
has never been more dramatic than it
is at this time. Yet some Members of
Congress continue to fight giving the
same option of flexible scheduling to
private sector employees that we have
given to Federal government employ-
ees. They fight giving compensatory
time off options to private sector work-
ers even though they supported such
measures for State and local govern-
ment employees just 12 short years
ago.

The Family Friendly Workplace Act
would give all hourly workers this
same opportunity to make such
choices.

Now, President Clinton recognized
the benefits of flexible work schedules
himself when he directed the use of
flexible work arrangements for execu-
tive branch employees. On July 11,
1994, he said:

Broad use of flexible working arrange-
ments to enable Federal employees to better
balance their work and family responsibil-
ities can increase employee effectiveness and
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job satisfaction while decreasing turnover
rates and absenteeism.

It sounds like the President was en-
dorsing the concept. | agree with his
statement. | urge him to be on the side
of the rest of the workers, not just the
Government workers of America. |
urge him to join us in saying that all
hourly paid workers in America should
have this opportunity to cooperate
with their employers to work for
comptime off instead of paid overtime
when they prefer comptime off.

It is important to note that this leg-
islation would impose taking time off
on no one, and anyone, even if they
made a choice to take time off, could
later convert that to paid time merely
by saying so. The bill provides that
second choice.

I think it is important for us to say
whose side are we on. | think we are on
the side of the private sector, hourly
workers in this country. Everyone
agrees that flexible work arrangements
have been good for Federal employees,
for salaried workers, for State and
local workers in terms of comptime
provisions. Every study that has ever
been done on the subject concludes
that these arrangements are beneficial
to workers.

So why is that group of hard-working
Americans, the laborers of this Nation
who work on an hourly basis—the store
clerks, the mechanics, the factory
workers, the clerical workers, baggage
handlers, gas station attendants—why
are they denied the opportunities for
this benefit? Could it be that the Con-
gress has the arrogance to decide that
no worker could make such a choice for
himself, that these workers are incapa-
ble?

I believe that is outrageous. We
should no longer say, ‘“You cannot
make this decision, we must make it
for you.”” We should say to these work-
ers, you have the same capacity and
right to cooperate with your employer
to make decisions about time off and
about flexible working arrangements
and about scheduling as do the Federal
workers and workers at State and local
governmental entities.

That is whose side we are on. Every-
one in the culture, other than hourly
workers, now has a real shot at flexible
working arrangements and compen-
satory time. The boardroom has it.
When the boss goes to play golf on Fri-
day afternoons, he knows of the value
of flextime. It is high time, if the boss
is capable of doing that, he should at
least be able to cooperate with employ-
ees who need to spend time with their
family to provide such opportunities
for hourly workers, as well.

So | ask the opponents of this legisla-
tion, whose side are you on? Are you on
the side of working women who sit at
their desk worrying about a sick child
because they cannot afford to take
time off from work without pay, while
their salaried coworkers leave for their
sons’ soccer games? Are you on the side
of working men who pack their lunch
every day and go to work only to go
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home to look at pictures of their
child’s award assembly, pictures which
show that the business executives were
proudly at the side of their children
while his child accepts the award?

Are you on the side of Christine
Kordendorfer who wanted the option of
occasionally taking her overtime com-
pensation in the form of time off rather
than pay to care for her growing family
and take care of her health in the last
stages of her pregnancy? Are you on
the side of Arlyce Robinson who came
in to testify that she wants to take
some time off as a result of flextime, so
she can participate in her four grand-
children’s extracurricular activities?
Or are you on the side of the special in-
terests? Are you on the side of the or-
ganizations designed to represent the
interests of America’s workers, who
just this Sunday began running ads op-
posed to this legislation?

Let me just say | was stunned when
those organizations, which purport to
be helping American workers, began
running television ads against this leg-
islation. The television ads were re-
plete with misrepresentation. Here is
the text of the ad: ‘““Big business is
moving to gut a law protecting our
right to overtime pay. If they win, em-
ployers could pay workers with time
off instead of money.”” That is simply
false, that the employer would have a
unilateral right. As a matter of fact, it
takes a request by the employee in
order for that to happen. They say that
the choice will be up to employers.
They say that there are no real safe-
guards to keep employers from pressur-
ing workers to accept time off or to
telling them when to take the time off.

The fact of the matter is the bill it-
self contains safeguards that are sub-
stantial. The bill provides that there
can be no coercion, either direct coer-
cion or indirect coercion. | will read
from the bill, line 14 on page 15: ““An
employer that provides compensatory
time off under paragraph 2 to an em-
ployee shall not directly or indirectly
intimidate, threaten, coerce or attempt
to intimidate, threaten or coerce any
employee for the purpose of,”” and then
it goes on, “including interfering with
the rights of the employee to use ac-
crued compensatory time off in accord-
ance with this law, or requiring,
threatening or coercing them in terms
of requiring the employee to use com-
pensatory time off.”” When you go to
the definition provided in the law
about intimidation and coercion, either
direct or indirect, you find out that re-
lates to conferring a benefit or denying
a benefit.

Now the Senator from Massachusetts
has repeatedly said employers would be
free to offer benefits like overtime
work and extra pay, which he cat-
egorizes as a benefit to those who
would choose one form or another of
compensation. The bill itself unmis-
takably challenges the charges levied
in the AFL-CIO spots against this mat-
ter.

This ad says, ‘“You could work up to
40 additional hours in a week before
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qualifying for overtime.” Up to 40 addi-
tional hours in a week before qualify-
ing for overtime, suggesting that an
employer could make an employee
work an 80-hour week. That is a total
falsehood. To do that, to say that,
knowing this bill does not provide that,
is to lie.

It is important for us to know that
the real provisions of this bill outlaw
specifically direct and indirect coer-
cion. They outlaw intimidation. They
outlaw the promise of a benefit, or the
conference of a benefit to an individual
to shape or to otherwise distort the de-
cisionmaking that is voluntary, and it
is supposed to be voluntary and guar-
anteed to be voluntary under this bill.

I think it is shameful that the AFL-
Cl10 would seek to impair the ability of
hourly workers in this country to have
the benefit. It is the same kind of flexi-
bility that workers at the salaried
level, at the boardroom, at the man-
agement level, at the supervisory level,
have long had. It is sad—twisted, that
these ads began running on Mother’s
Day. Frankly, the best Mother’s Day
present we could have given to the
United States of America would have
been flexible working arrangements
that would have made possible mothers
spending more time with their fami-
lies, fathers spending more time with
their families, fathers and mothers
spending more time with each other
and their children. On the day set aside
to recognize the valuable contributions
that mothers make in our society, the
labor lobby was beginning a campaign
opposing this bill rather than embrac-
ing a change that would enhance the
lives of mothers across this great land.

Rather than supporting public policy
to make workers’ lives easier, the labor
lobby found out that the Members on
the other side of the aisle recognize
how important it is to give American
workers these options. The labor lobby
realized that Congress is going to work
together to ensure America’s families a
brighter future, so the labor lobby in-
terests in Washington took money,
paid out of the pockets of hard-working
Americans—it is from the very workers
who would benefit from these schedul-
ing options—yet they are spending the
worker’s money on ads opposing this
legislation. These ads are a lie. These
ads were strategically targeted to
those Members on the other side of the
aisle who have expressed an interest in
working with us on this issue.

When | first introduced this legisla-
tion back in 1995, the labor lobby ran
similar ads in my State. However, the
ads backfired as their lies were ex-
posed. As concerned constituents called
my office, they found out the truth
about the legislation. Many of them
told me not to listen to the voice of the
opposition coming from the labor
lobby. They told me that, as workers,
they were interested in this kind of
flexibility. They told me that these
scheduling options would enhance their
lives. They recognized the fact that the
labor lobby should be leading this
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fight, leading the charge to help get
workers more scheduling options. In
fact, these constituents resented the
fact that the labor lobby in Washing-
ton had abandoned their traditional
promoting of workers’ interests.

Knowing that some of this body’s
strongest opponents of this bill sup-
ported these flexible scheduling op-
tions for Federal Government workers
makes me wonder whose side they are
on. Knowing that just 12 years ago
these same opponents not only sup-
ported comptime options for State and
local government employees, but co-
sponsored the legislation, | wonder
whose drum they are marching to now.
Is it the drumbeat of the American
worker who needs to have the oppor-
tunity for flexible scheduling? Or is it
the cadence that is being called by the
labor union leaders in Washington? |
wonder whose side they are on when
there are much greater protections in
this bill than the bills they have sup-
ported in the past.

This bill is replete with protections
for workers that are not included in
the bill that is providing the same
framework of options for Federal em-
ployees. Under the legislation giving
State and local government workers
comptime options, cosponsored by the
opponents, comptime can be made a
condition of employment. It can’t be a
condition of employment here. There is
no protection of a worker against coer-
cion. Under this legislation coercion or
even attempted coercion would be a
violation of the law. We have rules
against coercion and intimidation.
State and local government agencies
can force the employee to use their
comptime when it is convenient for the
agency, even though that practice has
been successfully challenged in some
courts. That is the provision they al-
lowed in the bill they passed for State
and local governments. We have pro-
tections against that happening in this
bill.

Last but not least, in the bill that
they sponsored and passed for State
and local government authorities,
there were absolutely no cash-out pro-
visions for the workers. The bill that is
before us allows a worker who has said,
“l will take my time in comptime,”
any time prior to taking the time off
with pay, later on, can say, ‘“No, I
would like the money, the time and a
half overtime. | will be working to gain
additional hours later.” So the worker
has a choice in the first instance to
say, ves, | would like to have some
comptime or not and work time and a
half—that is the worker’s choice. It
can’t be imposed on him, by the terms
of the legislation, with a stiff penalty.

A second choice is an option of the
worker. At any time prior to taking
the time off, the worker can say, ‘Il
changed my mind. | would like to have
the money.” That is not an option
under legislation cosponsored by oppo-
nents of this bill. That is not a protec-
tion that was included by those who
sponsored the measure for State and
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local governments. They didn’t have
that protection there. We have it here.
Further, there is another protection.
At the end of every year, these hours
have to be cashed out if they are not
taken in this bill. Were those protec-
tions in the items sponsored by those
who oppose this bill for State and local
workers? Not on your life. They are de-
manding a much higher standard here
because they are marching to the beat
of a different drum.

I submit to you that it is important
to know whose side we are on in this
legislation. | say it is time that we be
on the side of American workers and
their families. For a long enough time
we have been on the side of those indi-
viduals whose effort is made in Govern-
ment. For the last 20 years, we have
had these kinds of flexible arrange-
ments. Federal Government workers
enjoy using them at a 10-to-1 rate.
They say these schedules improve their
morale and give workers more time to
spend with their families. Last week,
they interviewed working mothers in
the United States of America, and 81
percent of them said flexible working
arrangements would be very impor-
tant. Yes, that is whose side are we on?

Now, those who oppose this call this
a ‘‘paycheck reduction act.” | don’t
know how they can call this the pay-
check reduction act with a straight
face, because there answer it to create
more unpaid leave. They say we should
not do this, we should expand family
and medical leave. Family and medical
leave is nothing more than the right to
take time off without pay. Here we
have a flexible working arrangement
proposal which would give people the
right to take time off with pay. | think
the American people want to have time
off with pay. So who’s side are we on?

Let’s go to the statistics from the
Family and Medical Leave Commission
report. The Family and Medical Leave
Commission report says what happens
when people take time off without
pay—which is really the way you re-
duce your paycheck, by taking time off
without pay. Here is what happens:
Twenty-eight percent of all the people
who took time off had to make ends
meet by borrowing money. This is from
the report of the Commission on Fam-
ily and Medical Leave. Senator DobD
chaired this Commission. The Commis-
sion reported that 28.1 percent had to
borrow money; 10.4 percent of the peo-
ple who took time off under family and
medical leave went on welfare in order
to accommodate the reduction in pay;
41.9 percent said they had to put off
paying bills. The opponents of this leg-
islation are just offering more addi-
tional leave without pay, so that an-
other 40, 41, or 42 percent of the people
have to go without paying their bills,
or another 10.5 percent will have to go
on welfare, or close to 30 percent will
have to go out and borrow money.

Whose side are we on? How can you
call this the paycheck reduction act,
which would provide individuals the
opportunity to take time off without
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taking the pay cut? They could use
comptime or take time off by using
flextime. It just is beyond me to think
that we would reject this opportunity
for Americans to spend time with their
families. It is beyond me that we would
reject this opportunity to give Ameri-
cans time to accommodate their needs
outside the workplace by taking
comptime off or using flextime and
still get paid for it only to have the
other side allege that this is a pay-
check reduction act. | cannot believe
that after calling this bill the pay-
check reduction act, that they can
claim the real solution to this problem
is to put more people in the position
where, according to the Family and
Medical Leave Commission, 28.1 per-
cent of them had to borrow money, 10.4
percent had to go on welfare, and 41.9
percent had to say to creditors, ““I am
not going to be able to pay you.” This
isn’t what Americans want. No wonder
75 out of 100 people in this culture say
we really want more flexible working
arrangements.

Now, | just add that nothing in this
measure impairs the ability of anyone
to take time off under family and med-
ical leave. That time is still available.
This doesn’t abolish family and medi-
cal leave. Every single hour of family
and medical leave that exists—if a per-
son prefers to take time off with a pay
cut, they will be able to use that and
there will be times when they may
have to. This is a different set of op-
tions.

This bill doesn’t say we will no
longer have family and medical leave.
It is not incompatible with it. It
doesn’t outlaw it. People will be able
to, if they need or want to, say, ‘“‘Be-
cause | meet the conditions of the
Family and Medical Leave Act, | am
going to take time off.”” That is appro-
priate. We want workers to have that
choice and to add to workers another
range of choices. It doesn’t in any way
impair their ability to choose time off
under family and medical leave. That
is still there. This is merely a way to
say to them, if you don’t find that
comfortable, if you are tired of having
to go on welfare and put off bills or
borrow money in order to take time off
under family and medical leave—you
might want to try another way of
doing it. Instead of being paid time and
a half sometime when you have over-
time to work, you would put it in a
comp time bank, so later on, when you
needed time off to be with a sick child
or to go get your car license renewed
and stand in that silly line at the de-
partment of motor vehicles during
working hours when you normally
can’t do that, you could do it and you
don’t have to take a pay cut.

The truth of the matter is, this is not
the paycheck reduction act at all. This
is the way to take time off with pay.
The American people believe, | think, a
lot of things and, given the amount of
misinformation, | guess that is ex-
pected. But they will not believe that
compensatory time off is taking a pay
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cut. If you earn time and a half as a re-
sult of working some overtime and you
are going to take time off the next
week and still get paid for it, that
means you get time off without a pay
cut, not that you get time off with a
pay cut. So | think it is important for
us to understand that.

The Senator from Massachusetts
thinks that there are tremendous op-
portunities for abuse, in the event we
would average the work week over 80
hours instead of 40 hours and only at
the option of the worker—only with
the approval of the worker. He talks
about the potential abuse of an em-
ployer choosing one person as opposed
to another person for overtime. Yet, he
lauds the current system. | guess his
point is that if they want somebody to
work overtime on Monday, they can
say, ‘“Who will work it tonight and
take a couple hours off on Friday after-
noon?’’ He thinks that is OK as long as
it is done within 1 week. But over a 2-
week period it is somehow a great
threat. Employers would be abusive in
a 2-week stretch, but not in a 40-hour
stretch.

Get serious. The truth of the matter
is that we ought to understand that,
where there are abuses, we ought to
have strict, tough enforcement, and I
think we can agree on that. We have
doubled the penalty for abuses under
this law. But to make it illegal for an
individual to take an hour off on Fri-
day and make it up the next Monday is
inappropriate and should be changed.
For the life of me, | can’t believe that
we should persist in that respect. We
have seen how this works. We have
watched it work in State and local gov-
ernment and in the Federal Govern-
ment. We haven’t been overrun by a se-
ries of complaints. We certainly
haven’t been inundated by a demand to
change the bill. It has been in place for
19 years now and is working very well.
You would think if this is the kind of
thing that was abusive, we would at
least have some people talking about
it.

I should emphasize, and | want to
make very clear to those who would be
watching, that nothing in this law
mandates any worker to take time off
instead of being paid time and a half
for overtime. Everything in this law
provides penalties for an employer who
would coerce a worker into doing so.
Nothing in this law provides any man-
date that a worker would have to build
up a bank of flextime hours. A lot of
workers might like to do that. In the
event they needed time off, they would
not have to take a pay cut in order to
get it.

Flexible working arrangements are
enjoyed by the managers, by those in
the boardroom, by supervisors, Presi-
dents, CEO’s, and corporate treasurers.
As a matter of fact, 66 million workers
have flexible working arrangements.
Only 59 million hourly paid individuals
don’t. It is time for us to accord to
these individuals the same option of
working together with their employers
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so they can accommodate the needs of
their families and work at their jobs. It
should be unnecessary to take a pay
cut to be a good mom or dad in Amer-
ica. Flexible working arrangements
would make it possible for people to
meet the needs of their families with-
out taking a pay cut.

Mr. WELLSTONE addressed the
Chair.
The PRESIDING OFFICER (Mr.

BURNS). The Senator from Minnesota.

Mr. HARKIN addressed the Chair.

Mr. WELLSTONE. Mr. President, |
yield 10 minutes to the Senator from
lowa.

The PRESIDING OFFICER. The
Chair advises the Senator from Min-
nesota that there is no time control.

The Senator from lowa is recognized.

Mr. HARKIN. | thank the Senator. |
should not take more than 15 minutes.
Mr. President, listening to my friend
from Missouri expound on the wonders
and benefits of this bill, once again, re-
minds me of what | have often said
about the U.S. Senate and the 100
Members that comprise this body.
There are no bad people in the U.S.
Senate. | can honestly say that | like
each and every individual here in the
Senate. There are no bad people here.

There are just a lot of bad ideas. Lis-
tening to this explanation of this bill
reminds me once again of that truth.
The Senator from Missouri is a friend,
and he is a good guy, but this happens
to be a very bad idea. | think it is ter-
ribly mistaken—what this bill would
do in the force and effect of this bill. |
am going to get into some of those in
my remarks, especially on whether or
not this really is a paycheck reduction
act, because it really is. Of the three
options that people have, it actually
would reduce their paychecks.

Mr. President, as our workplace has
changed the number of two-parent fam-
ilies has increased. Workers deserve re-
lief to meet the demands of everyday
life. That is why, for example, | sup-
port, like a number of people here, the
Family and Medical Leave Act to allow
workers to take time off to care for
newborn children, or ailing relatives,
without fear of losing their jobs.

Mr. President, millions of Americans
have been helped by this landmark law.
Now I believe it is time that we expand
this profamily protection to provide
parents with a little time off from
work to attend a parent-teacher con-
ference, or a doctor’s appointment for
their child.

I have worked my entire career in
the House and the Senate to try to im-
prove the lives of working families, and
that includes comptime. | support giv-
ing families more flexibility to balance
their work and family lives, and | am
hopeful that we can pass such a bill.
However, this bill before us, designated
S. 4, is truly a wolf in sheep’s clothing.
It is a sham. This bill offers the appear-
ance of employee choice but it is not
the reality. The appearance but not the
reality. In the Labor Committee mark-
up of this bill several amendments
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were offered to improve this bill to pro-
vide real choice and protection for
workers. All were rejected on party-
line votes. | am going to go through
some of them.

I am deeply concerned that this legis-
lation will actually take families in
the wrong direction. It gives the em-
ployers more flexibility to get out of
their overtime obligations rather than
giving employees more flexibility to
spend time with their families. It will
leave workers with less money, not
more flexibility, and should be really
titled ‘““Paycheck Reduction Act.” A
genuine comptime bill must provide
employees with choice, protection, and
flexibility. It has to be commonsense
and profamily, and S. 4 falls short on
all of those counts.

Supporters claim that S. 4 allows em-
ployees to make the choice between
overtime pay and comptime, but it
doesn’t contain the protections that
are necessary to ensure that employees
have free choice and are free from re-
prisal. Under this legislation, the em-
ployer holds all the cards. The em-
ployer chooses what options to provide
the flexible work options to, and when
the employees can exercise the options.
It is also seriously lacking in other im-
portant employee protection measures
which would ensure flexibility and not
a reduction in benefits.

S. 4 outlines three flexible work op-
tions, the employer—not the em-
ployee—gets to pick what flexible op-
tions to provide. An employer could ei-
ther offer comptime in lieu of overtime
pay; second, a biweekly work schedule;
third, flexible credit hours. Two of
these three options would effectively
relieve an employer of their overtime
obligations, and result in an actual
paycheck reduction for the employee.
In effect, S. 4 would eliminate the
guarantee of pay for overtime work for
over 64 million workers.

Again, when | think about it, what
rational employer would not want to
maximize profits and savings with
their company? The employer has to
answer to the shareholders, to the
stockholders. They want to maximize
that. | understand that dynamic. But
on the other side of that equation there
must be provisions to protect the em-
ployee so that you can have a balance
in those scales. This bill does not pro-
vide that kind of balance. All of the
help goes to the employer and not to
the employee.

Again, | understand that employers
want to maximize profits. That is their
business. They want to ensure that
their shareholders get the best return.
That is their business. Our business
ought to be to ensure that the workers
have their rights protected to even out
that balance to provide the kind of sup-
port for the workers so that this time
and their work and their schedules are
not totally determined by the em-
ployer. That is what this bill does. This
bill gives it all to the employer. For
example, under the biweekly work
schedule, the employer could choose to
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abandon the 40-hour work week alto-
gether. An employer would not be obli-
gated to pay overtime until an em-
ployee works over 80 hours during a 2-
week period. So in effect an employee
could work 60 hours one week, 20 hours
the next week, and receive no overtime
pay, or even comptime. Under this
scheme an employer could rig it so
that overtime hours are never approved
and, therefore, the employer has no
overtime obligations. That is factual. |
challenge anyone to dispute what | just
said right there. It is not in the bill.
That is what an employer could do. So
not only would this result in less in-
come than the employee would receive
under current law for working those
same hours and no comptime for those
who want that time instead of pay but,
| submit to you, Mr. President and oth-
ers, that a 60-hour workweek isn’t very
family friendly. Under the biweekly
schedule it would be extremely dif-
ficult for those workers to arrange for
child care, or to plan time with their
families if their employer could con-
stantly change their work schedule.
That is exactly what could happen: 60
hours one week, 20 the next, 50 the
next, 30 the next, 60 one week and 20
the next. How could any employee and
their family arrange for child care, or
to reasonably plan their schedule?
That is one of the options under this
bill. So we can see that it really is not
very family friendly, and it would take
away overtime pay and even comptime.

Under the flexible credit hours provi-
sion, an employer could offer the em-
ployee an option to work the extra
hours but receive only 1 hour of over-
time for each extra hour worked. Under
existing law an employee would be paid
time and a half for extra hours worked.
Even with comptime, the employee
would at least receive 1%z hours of over-
time for every extra hour worked. It is
hard to believe that any employee
would choose this, unless he or she
wasn’t given any other choice.

In addition, under S. 4, the flexible
work hour arrangements would not
have to be made available to all em-
ployees. The employer picks who gets
to participate. The employer could le-
gally discriminate against workers who
need and who want overtime pay in-
stead of comptime, and there are no
remedies available to the employee to
protect it. Again, let me repeat that.
The employer could legally discrimi-
nate against workers who need and
want overtime pay instead of
comptime, and there are no remedies
available to the employee which might
prevent this.

Instead of having a choice, workers
may have it chosen for them, or suffer
the consequences. For example, the
Senator from Missouri cited parts of
the bill which say that the employer
could not directly or indirectly intimi-
date, threaten, coerce, et cetera, or
anything like that. OK. But what if the
employer did this? He could lawfully
stop offering overtime to employees
who do not participate in flexible op-
tions, or they could give promotions
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and raises only to those employees who
participate. There is nothing in the bill
that prohibits that. That sends a
strong signal to the employees that
they had better participate in what the
employer has decided, or they will not
get offered overtime, or they don’t get
the right to promotion, or they don’t
get the right to raises. There is noth-
ing in this bill that prevents that. So it
may be a good deal for the employer
but it is a raw deal for the worker who
usually receives overtime pay.

This fundamental flaw was outlined
clearly during the Labor Committee
markup. Senator KENNEDY offered an
amendment that would have expressly
made it unlawful for an employer to
discriminate in awarding overtime, or
in awarding overtime based on an em-
ployee’s willingness to accept
comptime instead of overtime pay. It
was defeated on a straight party-line
vote. Supporters of S. 4 say it prohibits
coercion. The bill does not account for
the mild but effective pressure employ-
ees feel to accommodate their em-
ployer. Hourly workers have little le-
verage in the workplace and are least
likely to challenge the employer when
it could mean their job, or loss of a
promotion, or raise. The workers who
rely most heavily on overtime pay are
the most vulnerable employees. Con-
sider the following Department of
Labor statistics: One-fourth of workers
who depend on overtime earn under
$12,000 per year. Sixty-one percent earn
$20,000, or less. More than 80 percent of
overtime recipients earn less than
$28,000 a year. When you are making
that kind of money, you can’t afford to
offend your employer.

Supporters of S. 4 often point out
that there are remedies when an em-
ployer coerces an employee to partici-
pate, again a very hollow right. With-
out more resources for Department of
Labor enforcement this is a sham, hol-
low promise. Employers violate current
overtime provisions at an alarming
rate. One-third, or 13,687, of the inves-
tigations by the Department of Labor
in 1996 disclosed overtime violations.
The Department ordered over $100 mil-
lion in back pay for 170,000 workers
who were victims of those overtime
violations. In addition, there was a
backlog of 16,000 unexamined com-
plaints pending at the Department of
Labor at the end of 1996. That backlog
accounts for about 40 percent of the an-
nual number of complaints. In commit-
tee markup, Senator WELLSTONE of-
fered an amendment that would delay
the implementation of this bill until
the backlog could be reduced to 10 per-
cent. Again, it was defeated on a party-
line vote.

You say the employee has a right.
They can go to the Department of
Labor. They can file a complaint. But
look at the odds against you. Look at
the odds that you will ever be seen, at
the odds that you will ever be com-
pensated if 40 percent of them are still
backlogged cases. Plus the fact many
of these are low-income workers. They
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do not know about filing complaints.
They don’t have an attorney. They are
mainly scraping by week to week to
take care of their families. If they get
in trouble on something like this, they
talk about filing a complaint and the
employer says, “You know something.
I don’t like the way you are performing
your job.”” Out the door, fired. They are
going to say, ‘“‘Boy, | am going to take
my time and | am going to file this
complaint with the Department of
Labor, and | am going to hire me an at-
torney, and | am going to get what is
due me”’? No. You know what they are
going to do? They are out the door
looking for a job. They don’t have the
time and wherewithal to do that. They
are out on the streets. They have some
kids to feed, and the rent to pay. So
when you say that there are remedies,
believe me those are very hollow rem-
edies when you look at these statistics.

Again, despite the statistics that
demonstrate overtime violations are
just the cost of doing business for some
industries, S. 4 doesn’t make any at-
tempt to exempt such industries from
coverage under this bill. For example,
even though the Department of Labor
has found that half the garment shops
in the United States unlawfully pay
less than the minimum wage, fail to
pay overtime, or use child labor, S. 4
provides this industry a lawful way to
get out of their overtime obligations.
Think about that. The Department of
Labor found that half of the garment
shops pay less than the minimum
wage, fail to pay overtime, or use child
labor. S. 4 would effectively say to this
industry you are exempt. This is the
way to get out from underneath that.
Again, workers in these industries are
the most vulnerable to employee coer-
cion, and the least likely to file any
complaints.

During the committee markup, Sen-
ator WELLSTONE offered an amendment
to exclude from coverage workers who
would be particularly vulnerable to ex-
ploitation should comptime be offered
at their worksites. The Wellstone
amendment would have excluded em-
ployees in the garment industry as well
as part-time seasonal and temporary
employees, the most vulnerable in our
society. Again, the amendment was de-
feated on a party-line vote.

Under this bill the employer has the
last word when an employee can use
their comptime. The employer could
lawfully deny comptime for any reason
and the employee has no recourse. Let
me repeat that. The employee has no
recourse if the employer denies
comptime for any reason. This bill, S.
4, provides that an employee who re-
quests the use of comptime off shall be
permitted to use the comptime “within
a reasonable period,” if it ‘“‘does not
unduly disrupt the operations of the
employer.”” But nowhere in the bill are
the terms ‘‘reasonable period” and
“‘unduly disrupt’’ defined. They are not
defined. So an employee might give an
employer 2 weeks’ notice of his or her
intent to use comptime to take a child
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to the doctor and have that request de-
nied on the grounds of insufficient no-
tice or the employer could claim that
the time off might unduly disrupt busi-
ness.

There is no definition in the bill of
these terms. Employees work hard to
earn their comptime. They should be
able to use it within a reasonable time
unless it substantially interferes with
the employer’s operations. No one
would want to change that.

Now, again, Senator WELLSTONE of-
fered an amendment to ensure that an
employee could actually use the earned
comptime when he or she needed to,
but, again, the amendment was re-
jected on a straight party-line vote.
Supporters claim they want to offer
employees more flexibility, but if the
employee has little control over when
they can use comptime, where, | ask
you, is the flexibility? There is none.

And as if giving the employer all the
flexibility was not enough, S. 4 does
not even provide for the protection of
an employee’s comptime. Accumulated
comptime is an earned benefit that is
accepted instead of overtime pay. S. 4
does not contain sufficient protection
to ensure that workers whose employ-
ers go bankrupt will have some claim
on their unpaid comptime. Let us be
straight about this. Comptime is what
an employee chooses in lieu of over-
time pay. | think that is pretty well
accepted by everyone on both sides of
the aisle. But what happens when an
employer goes bankrupt? Do you have
a claim on that? No. In 1994, 845,300
businesses filed for bankruptcy. The
rate of failure in the garment industry
was 146 per 10,000 firms, twice the na-
tional average. In construction the
rate of business failure was 91 per 10,000
firms. So comptime should be treated
as unpaid wages during a bankruptcy.

In addition, comptime should be cal-
culated as hours worked for the pur-
pose of calculating an employee’s enti-
tlement to overtime and certain bene-
fits tied to the number of hours
worked. No such protection is found in
this bill. No such protection. For exam-
ple, a worker decides to use 8 hours of
banked comptime in order to take a 3-
day weekend by taking a Monday off.
There is no provision in this bill that
would prevent an employer from re-
quiring that employee to work 10 hours
Tuesday through Friday without pay-
ing overtime because only 40 hours
would have been counted as worked.

So you bank the comptime. You take
a Monday off for a 3-day weekend. Your
kid has a day off from school. There is
a teacher conference or something like
that. Your kid gets a day off from
school on Monday. You say we are
going to spend some family time this
weekend. So | have got my banked
comptime. | want to take Monday off.
I come back to work on Tuesday and
the employer says, OK, you are work-
ing 10 hours every day this week and no
overtime. No overtime. Why? Because
there would only be 40 hours a week.
Talk about a disincentive to take
comptime.



S4344

So, again, businesses go bankrupt.
You have overtime pay that is due you.
You have a claim in that bankruptcy
court. But if you have banked
comptime, you are out of luck. Well, it
ought to provide that if you have
banked comptime and it goes bank-
rupt, you ought to have a claim, just as
if you had banked overtime pay due
you.

Also, there is another interesting lit-
tle feature about this bill I do not
think has been pointed out adequately
enough. In many industries, contribu-
tions to pensions are made for each
hour that the employee works. Over-
time hours are considered hours
worked for purposes of making con-
tributions to these plans. But under
this proposal, workers taking
comptime not only will lose overtime
pay, but they will suffer a reduction in
pension benefits as well.

Imagine that. Imagine that. Now we
have said, OK, guess what, employee.
We are going to make this flexible, as
they say in this bill. As | just pointed
out, there isn’t really much flexibility
for the employee. You can now take
comptime in lieu of overtime. But what
happens if you have a defined benefit
plan, a pension benefit plan. Hours
worked including overtime hours would
mean that you could also make con-
tributions to that benefit plan. Well, if
you take comptime, first of all, you
lose the overtime pay. You say, OK,
that’s fine. I am willing to lose the
overtime pay for my comptime. OK,
fine, but then you suffer a reduction in
your pension benefits as well. Another
little twist in this bill that makes it
harder for employees to take comptime
in lieu of overtime pay.

Now, again, in markup, Senator
WELLSTONE offered an amendment to
count comptime as hours worked for
this very purpose of making contribu-
tions to their pension programs. Again,
it was defeated on a party line vote.

Now, my friend from Missouri talked
a lot about he just wants for people in
the private sector to have what Federal
employees have because Federal em-
ployees have this comptime, so he
wants private sector people to have the
same thing. Well, all right, first of all,
I do not believe that Federal employees
should enjoy more rights than private
sector employees. | supported the Con-
gressional Accountability Act when we
passed it in the last Congress. However,
the public and private sector operate
under very different circumstances.
For one, Government agencies do not
go in and out of business like thinly
capitalized enterprises in the private
sector often do. So when a public sec-
tor employee accrues comptime, they
can count on eventually receiving the
benefits.

But as | just pointed out, in the gar-
ment industry or construction, where
they have high rates of bankruptcies
and failures, you may bank the
comptime. They go out of business.
You are out of luck. Not so if you work
for the Government. You are going to
get it.
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Also, private sector employers are
driven by the profit motive. That is as
it should be. And as such they are more
likely to press their employees to take
comptime rather than to pay overtime.
Obviously, as | said, what manager
does not want, what employer does not
want to maximize their profits to make
a higher rate of return for their share-
holders? That is their business. So,
driven by the profit motive, they would
want an employee to take comptime
rather than overtime pay.

In addition, aside from having a high-
er rate of unionized workplaces com-
pared to the private sector, most public
workplace employees are under the
protection of civil service laws. That
means if they are, in fact, singled out
because of the choices they have made
on the job, there is a set body of law
that provides for both substantive rem-
edies and a meaningful procedure in
order to enforce their rights. Civil serv-
ice laws.

For example, in the private sector,
an employee can be fired for any reason
at the will of the employer. In the pub-
lic sector, employees can only be fired
for good cause. They are entitled to a
hearing to determine this. So in the
private sector, an employee could be
fired for not taking comptime, but not
in the public sector—a big difference.

Also, Federal employees are entitled
by law to paid sick leave, paid vaca-
tion, health and retirement benefits. If
we could amend this bill to provide pri-
vate sector employees with all of that,
maybe 1 could support this bill. So 1
would challenge those on the other
side, especially my friend from Mis-
souri, amend the bill, provide the same
kind of legal protections to employees
in the private sector as employees have
in the public sector working for the
Federal Government. Maybe you could
make a case for this bill. But | daresay
they are not going to want to do that.

Lastly, | would like to point out that
much of the flexibility the supporters
of this legislation claim to want to
offer is available right now. It is avail-
able now under existing law. So one
has to wonder that if employers can do
these things now but they are not,
what is the real motivation, what is
really behind their desire to get rid of
the 40-hour workweek? Is it really to
provide the comptime on the employ-
er’s side, or is it a way of saying, hey,
this is a way | can improve my bottom
line, increase my profit margin, pay a
little bit more to the shareholders.

We got a real hint of this, Mr. Presi-
dent, at the Employment and Training
Subcommittee hearing on February 13
of this year. A representative of the

National Federation of Independent
Businesses said:
Real small businesses. . . our members

cannot afford to pay their employees over-
time. This (comptime) bill is something they
can offer in exchange that gives them a bene-
fit.
Gives the employer some benefit.
Well, if S. 4 is supposed to be family
friendly, employee driven, giving flexi-
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bility to the employee as the support-
ers suggest, why are we looking for
ways to give the employer more bene-
fits? But that is what the NFIB rep-
resentative said, | think in a moment
of unguarded candor, if | might so
state.

So the bottom line is this. When con-
sidering altering overtime protections
in current law, the rights of employees
must be of paramount importance to
any proposal affecting their time and
compensation. This proposal before us
appears to be neither worker friendly
nor family friendly, and the result of
its enactment would require employees
to work longer hours for less pay.

Lastly, the Senator from Missouri
went on at great lengths to say that
the special interests are ganging up to
defeat this. Special interests? Let me
just read a few of the groups opposed to
this bill: the League of Women Voters,
American Association of University

Women, National Council of Senior
Citizens, the NAACP, the National
Council of La Raza, the Disability

Rights Education and Defense Fund,
the Union of American Hebrew Con-
gregations, the Southern Christian
Leadership Conference, the National
Council of Churches, on and on and on.
Special interests?

The fact remains, Mr. President, that
every group that represents low-in-
come workers is opposed to this bill.
Every group that represents low-in-
come workers is opposed to this bill.
That is a fact. Special interests? Not at
all. Special interests, not opposed to
this bill. But those who understand
what real life is about and who under-
stand what these low-income workers
have to go through, they are opposed
to this bill.

Mr. KENNEDY. Will the Senator
yield just for a brief question?

Mr. HARKIN. I will yield to the Sen-
ator.

Mr. KENNEDY. | know there are oth-
ers who want to speak. | see my friend,
Senator WELLSTONE, in the Chamber. |
commend Senator HARKIN for making
an excellent presentation. | hope the
Senator will perhaps mention the coa-
lition Members that are in support of
this bill. The National Association of
Manufacturers, the National Federa-
tion of Independent Businesses, the Na-
tional Restaurant Association—they
are not shrinking violets in terms of
special interest groups. But the bottom
line is, as | understand the Senator
from lowa and the Senator from Min-
nesota, we oppose comptime where em-
ployees cannot make the decisions, as
they can under the Family and Medical
Leave Act and as Federal employees
can. The situation might be different if
the employee could genuinely make
the choice, but, under this bill, there is
no choice for the employee. Therefore,
we oppose the bill. We draw the line
where we say this is basically stacked
against the employees. | tried to spell
that out earlier. But | just welcome
getting the Senator’s reaction on that
issue.
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We are for trying to get those kinds
of protections. We were for it in the
committee, as the Senator knows,
when we tried to get the Murray
amendment to give the 24 hours with
the decision to be made by the employ-
ees. It was voted down by the Repub-
licans unanimously. In terms of the
Dodd amendment, it was voted down by
them again—where the employee has
it. When we get to the bottom line, is
that not really the basic issue which is
at stake?

Mr. HARKIN. | think the Senator is
correct. That is the bottom line at
stake. Are we really going to give the
employee—are we going to empower
the employee to make those decisions?
This bill does not do that. This bill ac-
tually just gives more power to the em-
ployer. It gives more power to the em-
ployer to take away from the employee
the benefits they have right now for
overtime pay and the benefits they
would have from, really, accruing
comptime.

As | said earlier, again, this is an-
other one of the very bad ideas that pe-
riodically come up through the Senate.
It sounds good. What’s it called? The
Family Friendly Workplace Act? Ridic-
ulous. |1 don’t know who thinks up all
these titles and these names. Nothing
could be farther from the truth.

This is a bill—the intent may be
good. | do not question the intent or
motivation of my friend from Missouri
at all. | just think it is going in the
wrong direction. There are ways we can
improve this bill. We offered these
amendments to the committee. Sen-
ator WELLSTONE, Senator KENNEDY,
and Senator MURRAY offered amend-
ments to really make this more like
what Federal employees have now. The
Senator from Missouri is right. Federal
employees do have this—with good pro-
tection, good comptime. As | point out
in my statement, there is a lot of dif-
ference between the private sector em-
ployer and the public sector. If the
Senator from Missouri wants to amend
this bill to give private sector employ-
ees the same protections as civil serv-
ice laws give Federal employees,
maybe he can make a case for this bill.
But that is not the case right now. So
you cannot compare Federal employees
with employees in the private sector.

This is just an example of good inten-
tions gone awry. Good intentions, |
think, messed up by other special in-
terest groups that have come in, as
Senator KENNEDY pointed out. Who is
for the bill? As | pointed out, every
group representing low-income workers
is opposed to this bill. If this was such
a good bill, they would be for it. |
think that is the proof of what this bill
is all about. It is a bad bill. It ought to
be defeated. I am sure we will have
some amendments, and | am sure the
Senate in its wisdom will defeat this
bill and put it back in the files where
it belongs. | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. COCHRAN. Mr. President, Fed-
eral employees have enjoyed flexible
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work schedules since 1978. It is time to
give private sector employees the same
options. Today’s work rules are too in-
flexible, and this legislation changes
that to meet the needs of today’s work-
ing families.

The bill provides employees with sev-
eral options in determining their work
schedules.

First, workers would have the option
of paid flexible leave. An employee
might choose to work 35 hours one
week and 45 hours the next, and still
receive a full paycheck.

Second, an employee could set 2-
week schedules totaling 80 hours in any
combination. This would not change
the 40-hour work week, as some have
said. The Family Friendly Workplace
Act simply adds a section to the Fair
Labor Standards Act to create options
for employees who want flexible work
schedules. In addition, this cannot be
forced upon an employee. It must be
agreed to by the employee and the em-
ployer.

Third, employees could choose to
take time and a half off instead of
overtime. Up to 240 hours of comptime
could be banked. Employees would also
have the option of cashing out accrued
hours for overtime pay at a later date.

No employee would be required to
participate in any of these programs,
and coercion or intimidation by the
employer with respect to participation
is prohibited. Strict penalties in this
bill ensure that these arrangements
will be voluntary. Let me reiterate
that all of these options are 100 percent
voluntary for workers. Nothing would
change for employees who want to
work a standard schedule. Employers
would still have to pay time and a half
for any overtime hours put in by an
employee in any week, if that is what
the employee wants.

According to the Bureau of Labor
Statistics, in 1960 just 39 percent of
women who had children between the
ages of 6 and 17 were in the work force.
Today, 76 percent of mothers with
school-age children are working. This
increase of working families is not
compatible with the one-size-fits-all
workplace laws enacted in the 1930’s.

I urge my colleagues to support giv-
ing working families the opportunity
to balance their work and family obli-
gations by supporting this legislation.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Mr. President,
there are a number of Senators on the
floor. We are undoubtedly going to be
back on this bill with plenty of oppor-
tunity for amendments and work on it,
so | am going to try to be very brief in
deference to a number of colleagues. I
know my colleague from Texas has to
leave very soon, and | see a colleague
from Maine here.

My disappointment is that the ver-
sion of S. 4 that we see right now on
the floor is a harsh version. It is not
going to pass. It is going to go no-
where.

I would really like to see us do some
work together. We had several sub-
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committee hearings that | thought
were productive. | thank my colleague,
Senator DEWINE from Ohio, for his
leadership. We had a respectful mark-
up. There was discussion in the mark-
up, where amendments were voted
down on a straight party vote, in which
some of our colleagues appeared inter-
ested in modifications and ways of
making this a better bill, changes that
could bring people together—fixing the
bill. That just has not happened. I
know there is a managers’ amendment.
But a lot of concerns that have been
raised just have not been spoken to.

The House bill, remember, passed
narrowly. That bill was a much more
moderate version than this Senate bill.
It did not have the 80-hour biweekly
work period framework. It did not have
the so-called flextime. It was a straight
comptime bill. In my view, anything
that essentially takes the Fair Labor
Standards Act and turns it on its head
is not going to go anywhere. That is
what the 80-hour framework does. And
flextime, which offers little to the em-
ployee, does the same thing. | don’t be-
lieve that anything that is hour for
hour as opposed to time and a half is
going to go anywhere either.

So | find it surprising and discourag-
ing that we are discussing this particu-
lar version of this bill. It is not going
to be enacted into law. | really wonder
why we are debating it in its present
form.

I believe there is some work we can
do on the bill. Maybe we can do it
through amendments and come out of
here with a piece of legislation that we
can all get behind. But whatever the
bill’s press materials promise about it,
the fact of the matter is that in its cur-
rent form the bill turns the clock back
half a century. It is simply not going
to work. My colleague, for example,
came to the floor and was angry about
ads that have been run. This is the first
time | heard what those ads have to
say. But reading from the script of one
of the ads, a portion of the voiceover
says:

Big business is moving to gut a law pro-
tecting our right to overtime pay. If they
win, employers could pay workers with time
off instead of money.

That is true. That is absolutely true.

In theory, you could say employees
have a right to choose. But the reality
of the pattern of power between em-
ployees and employers is that quite
often employees do not have that
power to choose.

Then the ad says:

They say the choice will be up to us. But
there are no real safeguards to keep employ-
ers from pressuring workers to accept time
off, or telling them when to take it.

That also is true. | pointed out in
subcommittee and in committee exam-
ples of ways in which overtime law is
being violated right now. There is a
backlog of complaints at the Depart-
ment of Labor. Regardless of the the-
ory of the bill, it could very well hap-
pen that coercion will take place.

Finally, and | know my colleague
from Missouri, whom | enjoy as a
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friend, was very worked up about this
portion:

You could work up to 40 additional hours a
week before qualifying for overtime pay.

That provision is not in the House
version of comptime. But in theory,
that is true of this Senate version. |
don’t think it would happen, but the
fact of the matter is, when you go from
a 40-hour week to an 80-hour biweekly
timeframe, that is exactly what could
happen. Somebody could work 80 hours
one week and not work the next week
at all, but for the 80 hours they worked
for that first week, there would be no
overtime pay for the hours worked over
40 hours. That could happen. That is
true. | don’t think it would happen.
But there is a real danger here, if you
don’t limit the bill to comptime, of em-
ployers being in a situation—and they
really do have the power most of the
time—where they basically can say to
employees: We are interested in the
flextime option. We are interested in
your working overtime 1 week and tak-
ing more time off the next week. But
we are not interested in time and a
half, premium compensation, which
you would earn with comptime.

Employers are in the driver’s seat.
The real problem is that the bill does
not provide the flexibility that it
purports to provide. That is a huge
problem.

There are two principles, and 1 am
skipping over a lot of what | wanted to
say. There are two basic principles at a
minimum, | say to my colleague from
Missouri, that will be required to make
comptime work for employees and give
them real flexibility. These should be
the basis for the work we do together.

First, it has to be truly voluntary.
There has to be some language that
puts more teeth into the voluntariness.
Frankly, there is not right now.

Second, employees must really get to
use their accumulated comptime when
they want and need to use it. That was
the why of one of the amendments | in-
troduced, which said we have the Fam-
ily and Medical Leave Act. FMLA
makes clear in which cases we let fami-
lies take some time off, even though
millions of people are not covered right
now. In any case, this bill would be an
opportunity to say to somebody with
banked comptime: It’s your time. You
have earned it. If you have that time
and now you need to take time off be-
cause you need to go to a PTA meeting
or have an illnes in the family, or for
that matter you are having problems
at home and have been battered, where
there are problems of domestic abuse
and you need to take time off, you
should be able to take that time off.
There should not be any question about
it. You have earned it as compensation
for hours worked. It should not be up
to the employer to decide whether you
can use it if FMLA reasons exist.

So | just want to make it clear that
at the moment | do not see this as a
Family Friendly Workplace Act. | do
not see it as a Mother’s Day present. It
is not truly voluntary. We cannot
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change a piece of legislation that peo-
ple have given their sweat, blood and
tears for, which is what we are talking
about when we talk about the Fair
Labor Standards Act, unless you keep
the integrity of it. We are not doing
that here.

So there are some huge problems.
The bill is not truly voluntary, No. 1. It
moves away from a 40-hour week. It
sets up a 2-week, 80-hour framework.
That is not in the House bill. | think
that has to be out of the bill. It has a
flextime option which is just hour for
hour. In my view, if we want to get
something passed here, we should be
making it comptime and we should
then say to people, look, we want to
give you real choice and the flexibility
of using that time when you want and
need to use it.

But | say to my colleagues that at
this point in time, | don’t know what
the majority leader’s intentions were,
but | think it is fine to debate, it is
fine to talk. It is not pointless, but this
legislation is not going anywhere, not
in its present form.

I believe Senator DEWINE is very
committed to working out a com-
promise, and | believe my colleague
from Missouri is also committed to a
compromise. Maybe the strategy is to
stake out an extreme position, with
the idea that it helps for negotiating
purposes. | don’t mean to incur my col-
leagues’ wrath—but | say to them, this
is not a Mother’s Day present, not in
its present form. It is not a Family
Friendly Workplace Act, not in its
present form. However you package it,
and however you try to market it, and
however you try to advertise it, the
fact of the matter is, you don’t have
the flexibility for the employee; you
take the Fair Labor Standards Act and
you turn it on its head. You go to an
80-hour framework and you should not.
Then on comptime, you don’t really
make sure employees truly will have
the choice, which is what | thought it
was about.

We had some amendments that lost
on a straight party-line vote. So let’s
get rid of the extreme provisions of
this legislation, let’s talk about the
comptime part. Let’s talk about how a
family, a woman or a man can have
this choice between time and a half for
overtime pay or time-and-a-half over-
time for time needed to be with family.
Let’s make sure that employees have
the flexibility to truly be able to make
this choice, that it is not one sided and
just for employers. Let’s make sure
that we really establish a kind of coop-
erative arrangement. But that is not
what this bill does.

I say with some disappointment to a
good friend, | oppose it. | think that we
will have a strong vote against it. |
have to say, it is one of these situa-
tions—I promise my colleague from
Texas, | will be done in 1 minute now,
I know she wants to speak—but really
Florence Reese wrote the song, ‘““Which
Side Are You On?” | heard my col-
league from Missouri cite that lyric. |
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know it by heart because my wife is
from Harlan County, KY. It is a great
song. It was written during all the coal
mining strikes. Of course, you know
it’s a strong union song.

The fact of the matter is, when | look
at the lineup of who is opposed to this
bill, and | see all these unions and all
these organizations that have fought
for civil rights and human rights and
for women over the years, | guess | do
know who’s side | am on. | am on the
side of working people.

This piece of legislation could be for
working people, but in its present
form, it is going nowhere. There are
going to be Senators, and | certainly
count myself as one of them, who will
oppose this with everything we have,
and | think we can stop it. | hope we
get to the point of having some amend-
ments, figuring out ways we can come
together and pass a piece of legislation,
but not in this form. | yield the floor.

Mr. WELLSTONE. Mr. President, it
is somewhat surprising, and not very
encouraging, that we are considering
such a harsh version of S. 4 today. The
bill before us is essentially the version
which was reported out of the Labor
Committee on a straight party-line
vote. That vote followed rejection by a
majority on the committee of a num-
ber of amendments which would have
improved the bill considerably. All
those amendments were defeated on a
straight party-line vote.

This version of S. 4 makes almost no
changes which directly address the se-
rious and substantive problems in the
bill during committee consideration.
The managers’ amendment has just
been made available this morning, so
we have not been able to examine it in
detail. But it does not appear to be
much of an effort to make the bill
more acceptable to those who have
made a real effort to improve the bill
so far.

It is surprising and discouraging that
we are considering this particular ver-
sion of S. 4 for two reasons.

First, many of our colleagues are
aware that a comptime bill has passed
the House of Representatives. That bill
is considerably milder than this bill in
its undermining of basic, long-re-
spected labor protections. The House-
passed bill does not directly undercut
the 40-hour workweek. It does not give
employers the option of offering only
hour-for-hour compensatory time off in
exchange for overtime work—so-called
flextime.

Still, the House bill passed narrowly,
and it passed under the threat of a
likely veto by the President. The Presi-
dent has said he would like to sign a
comptime bill. But the Department of
Labor has signaled that the President
would likely veto a bill like the House
bill. In my opinion, a veto of the
House-passed bill would clearly be war-
ranted because that bill does not meet
the standards of anyone who is serious
about trying to help employees cope
with the competing demands of work
and families.
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The House has narrowly passed a bill
which likely would, and certainly
should, be vetoed. So what is the Sen-
ate doing today? Here in the Senate we
are considering a bill that is a far
blunter and a far more dangerous at-
tack on workers with families, a bill
which we all know cannot be enacted
in its present form. We know an 80-
hour biweekly work period will not be-
come law. Why are we debating it? Do
we think the public is fooled by a bill
which does away with the 40-hour
workweek simply because the meas-
ure’s proponents say it is voluntary?

It is somewhat absurd. If a Member
came and offered a bill doing away
with the minimum wage—but on a vol-
untary basis—we would not take it se-
riously. If a bill offered employees the
voluntary choice of working regularly
in conditions which threaten life and
limb, we would not take it seriously. A
bill doing away with the 40-hour work-
week cannot be enacted as drafted, and
it should not even be taking our time
here today.

The second reason | find it surprising
and discouraging that we are discuss-
ing this particular version of comptime
is that | sat through two hearings on
this topic in the Labor Subcommittee
on Employment and Training, where |
serve as ranking minority member. |
heard a great deal of illuminating tes-
timony during the subcommittee hear-
ings. | also engaged, as did others in
the Labor Committee, in a respectably
rigorous markup of this bill in the full
committee.

During these subcommittee and com-
mittee meetings we heard a number of
expressions of sympathy and concern
from Republican colleagues regarding
criticisms of S. 4 raised by myself and
others. These expressions of concern
might have been slightly more persua-
sive if even one Republican could have
found a way to vote for even one Demo-
cratic amendment in the committee.
Nonetheless, | thought | detected a de-
sire to make this a workable bill.
There were suggestions that ways
might be found to fix problems in the
bill.

Some of us thought that there would
be an effort to address the more serious
of our concerns between committee and
the floor. But the minor changes in the
managers’ amendment, with one excep-
tion do not begin to do that. 1 will
come back to the managers’ amend-
ment and our detailed criticisms of
this bill’s comptime provisions later.

But what we have before us today is
hardly an effort at accommodation.
The bill in its current form is little
more than an affront. Not only have
the most offensive provisions for em-
ployees—the 80-hour biweekly work pe-
riod and so-called flextime—not been
pulled from the bill. But the comptime
provisions which could be the basis of
discussion and agreement remain
largely unchanged.

Mr. President, many of us on the mi-
nority side would like nothing better
than to help provide genuine flexibility
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to working Americans with families.
That is what this bill’s press materials
promise it would do. That is what some
of us set out to do 4 years ago when we
pushed hard to win eventual passage of
the Family Medical Leave Act. Some
of today’s proponents of S. 4 issued dire
warnings back then that the FMLA
would harm businesses and the econ-
omy. It hasn’t. The FMLA has worked
well.

That is why our side offered two
amendments to S. 4 in committee
which would have expanded the FMLA.
Millions of workers do not currently
enjoy the benefits of the FMLA. Mil-
lions who do are able to use it only for
medical reasons, not for other times of
true family need and importance, such
as parent-teacher conferences. This bill
purports to provide greater flexibility
to employees, so we sought to expand
the ability to take unpaid leave in ex-
ceptional family circumstances. Unfor-
tunately, both amendments to that ef-
fect were defeated.

Many of us on the minority side also
would like nothing better than to allow
working Americans with families to
get more control over their work
schedules. What could be more impor-
tant than to help people juggle work
and family by getting more control
over their work schedules?

That was the motivation behind an
amendment | offered in committee
which would have ensured that employ-
ees who accumulate comptime as envi-
sioned by this bill would actually get
to use it when they want and need to
use it. That seemed simple enough.

If the idea of the bill is to help em-
ployees get control of their work
schedules, if the idea is to be family
friendly, then people who accumulate
comptime under this bill, which is
compensation that has already been
earned at some prior date, not vacation
or some other benefit conferred by the
employer, but previously earned com-
pensation, should be able to use it
when they want and need to use it.

My amendment included very reason-
able restrictions to avoid harm to em-
ployers. It was an honest amendment.
It sought to take this bill at its word.
At least it sought to take the bill at
the word of its own advertising. It
sought to provide employees who have
families just a little more control over
their work schedules by allowing them
to choose when it is that they use their
earned comptime.

In the case of this bill, however, its
advertising and its content are not the
same thing at all. Undoubtedly, many
workers who may have heard this bill
described by it proponents, who may
even have heard it described as a Moth-
er’s Day gift to working mothers, prob-
ably have assumed that if the bill
passes and they earn comptime, then
they will be able, within reason, to
choose when to use that comptime.
Sadly, they would be wrong. This bill
does not provide for that. My amend-
ment sought to repair this fairly obvi-
ous, fairly egregious flaw. But it was
defeated.

S4347

Many of us on the minority side even
find the idea of a truly voluntary
choice between cash overtime on one
hand, and paid time off at a premium
rate on the other—in other words, be-
tween cash overtime and comptime—to
be an attractive idea on its face. We
think comptime might be able to work
to the benefit of both employers and
employees if it is drafted properly.

Therefore, in the committee we of-
fered a number of additional amend-
ments whose purpose was to take seri-
ously the idea that comptime is indeed
meant to deliver on what the title of S.
4 promises. The bill is called the Fam-
ily Friendly Workplace Act. All those
amendments were defeated.

Comptime will not be an easy idea to
make work in a way that is truly vol-
untary. A lot of care must go into
drafting such a bill. It is worth remem-
bering that the Fair Labor Standards
Act has served both employers and em-
ployees well since its initial passage in
1938. We should amend it with care.
Nonetheless, the whole law is not sa-
cred. Democrats and working people
are not stuck in the past. If we can
move forward, and not turn back the
clock, it might be possible and desir-
able to change the Fair Labor Stand-
ards Act. But not in the way this bill
suggests—not in a way that attempts
to turn back the clock when it comes
to basic workplace protections.

After the two hearings we held in the
Labor Committee’s Subcommittee on
Employment and Training, | was
frankly skeptical about whether
comptime could be made truly vol-
untary and beneficial for employees. It
was the testimony of some of the ma-
jority witnesses which made me even
more skeptical than | was before the
hearings. Looking at the version of the
bill which has now been brought to the
floor, my skepticism appears to have
been justified. But still 1 think
comptime could be attractive for many
working people if it is drafted properly.

There are two basic principles which
at a minimum are required to make
comptime attractive for employees:
First, it must be truly voluntary; sec-
ond, employees must really get to use
their accumulated comptime when
they want and need to use it.

A number of additional protections
would be necessary as details to make
comptime work. But these two prin-
ciples are fundamental.

As currently drafted, S. 4 fails both
tests. It has additional problems, but
above all S. 4 as drafted barely even
pretends to be about providing flexibil-
ity for working people. It is flexibility
for employers. It is flexibility for em-
ployers, combined with ways to cut pay
for employees. It disfigures what could
be a decent idea, comptime, and it adds
provisions that even leaders in the
House of Representatives did not at-
tempt, which would directly cut work-
ers’ pay.

Mr. President, we all understand the
game of staking out an extreme posi-
tion in the hope that you can get more
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of what you want through creating the
illusion of compromise from a drastic
proposal. | hope we will not spend our
time on that game. But it appears that
is the game we are playing with this
bill.

Let us just drop the 80-hour biweekly
work period from the bill. It is not a
real proposal. It is an insult to working
people with families. Many workers
face enough indignities without Con-
gress adding to them. Let us drop this
frontal attack on the principle of the
40-hour work week.

Second, let us drop the flex hours
provision from this bill. That is the
provision which would ask workers to
work overtime with no premium com-
pensation, only hour-for-hour paid
time off.

These are provisions which not even
the House of Representatives included
in their bill. No one can argue with a
straight face that these are not pay-cut
provisions. Their purpose is to cut pay.
The President will not sign a bill with
such provisions. The 80-hour and the
flextime provisions simply detract and
distract from the debate we should
have about comptime.

Mr. President, 1 would like to con-
clude with some remarks about work-
ing families.

S. 4 is called the Family Friendly
Workplace Act. | believe the friendliest
thing we could probably do for most
working people who have families in
America would be to increase their
pay. We did that for millions of Amer-
ican workers last year. Perhaps the
minimum wage bill which was so
fiercely resisted by a number of col-
leagues on the majority side and by a
number of groups who are supporting
S. 4 should have been called the Family
Friendly Workplace Act.

But whether that is true or not, | be-
lieve it is safe to say that any objective
person who reads this bill, S. 4, care-
fully, a person with some familiarity
with modern workplaces, might wonder
whether its title is actually a grim at-
tempt at humor. They might wonder
whether the title, ““Family Friendly
Workplace Act,” is really a mean-spir-
ited and sarcastic message to working
Americans. That is because no one who
reads this bill carefully, in its current
form, could reasonably describe it as
family friendly.

S. 4 as written is family-unfriendly.
It is a thinly disguised effort to reduce
pay and to help employers avoid paying
overtime. That is not just rhetoric.
That is the bill. I wonder how many
families will consider this bill to rep-
resent a friendly gesture when we strip
it of its happy-face packaging and ex-
pose it for what it is: an effort to re-
duce pay and to help employers avoid
paying overtime?

Plenty of employers do try to avoid
paying overtime already under current
law. And far too many succeed, as we
will see later during our debate. We
don’t need to provide encouragement
to cut more pay and avoid paying more
overtime.
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We will continue to debate S. 4. |
look forward to a debate over a number
of amendments. | hope to offer one or
more myself. I hope that debate can
focus on how to construct a truly vol-
untary and beneficial comptime bill.

But a bill which features two pay-
cutting options out of a total of three
options for employers and employees is
not family friendly.

Mr. President, | would also like to
add a brief remark concerning the
Managers’ amendment. | appreciate
the Senator from Ohio’s description of
it. While we are only seeing it now for
the first time, | think we can say that
it doesn’t go very far toward address-
ing the deep, substantive concerns
many of us have raised against S. 4.

We had some discussion during the
committee markup. There was some
hope that we could actually work to-
gether to make this bill acceptable.
But this amendment, as | understand
it, makes fairly minor changes—with
one exception.

My understanding of the managers’
amendment is that it changes the bill’s
definition of who would be considered a
covered employee. That is a sub-
stantive step. The change takes a step
toward addressing a criticism we raised
in committee. It ensures that many
part-time and temporary workers
would not be covered by the bill’s pro-
visions. | don’t believe the change goes
nearly far enough in exempting vulner-
able workers. But it is a move in the
correct direction.

The additional changes, again, as |
understand them, we are just now see-
ing them, are minor. One change which
we discussed, and which | had hoped we
would have agreement on, concerned
bankruptcy. | was prepared to offer an
amendment in committee to ensure
that workers with accumulated
comptime would be able to collect on
that earned compensation in case of
employer bankruptcy. The Senator
from Ohio [Mr. DEWINE] indicated that
he hoped to address the problem. It is
my understanding now that the major-
ity does intend to fix that portion of
the bill, although the problem is not
addressed by the managers’ amend-
ment. | hope we can correct that flaw.

Mrs. HUTCHISON addressed the
Chair.

The PRESIDING OFFICER (Mr. SEs-
SIONS). The Senator from Texas.

Mrs. HUTCHISON. Mr. President, if |
were just a person sitting out there
watching this debate, | think my first
question would be, “Well, why can’t an
employee go to his or her employer and
say, ‘I'd like to take time off at 3
o’clock on Friday, and could | work
extra next week?’”” I am sure people
are scratching their heads and saying,
“What would prevent them from doing
that?”’

The law prevents them from doing
that if they are hourly employees. The
great Big Brother Federal Government
says ‘“No, no, Mrs. Smith, you cannot
go to your employer and ask for time
off at 3 o’clock to attend John’s soccer
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game on Friday afternoon and suggest
making it up next week. You can’t do
it if you are an hourly employee,” be-
cause the Fair Labor Standards Act,
which was passed in 1938 when fewer
than 10 percent of families had both
spouses in the workplace, prohibits
Dorothy Smith from being able to go in
and say, ‘“‘I'd like to go to John’s soc-
cer game on Friday afternoon, and
could I work an extra hour on Monday
and Tuesday?”’

So now Dorothy, who is one of two-
thirds of the working women in Amer-
ica who have school-age children, is
being subject to a law that was passed
in 1938 that does not even relate to the
workplace today.

Mr. President, with the Family
Friendly Workplace Act we are trying
to bring our labor laws into the 21st
century to reflect the changing face of
working America and to meet the
growing demands of work and family.
We realize that two-thirds of the work-
ing women in this country have school-
age children, and that what they need
most is a little relief from the stress
caused by being both the provider at
work and the caretaker at home. When
their child comes up to them and says,
“Mommy, can’t you come to my tennis
game,” ‘““Can’t you come to my base-
ball game this afternoon,”” mommy will
no longer have to say, ‘““No, I'm sorry,
there is just no way because Federal
law won’t allow me to do it.

I have to say, Senator ASHCROFT has
provided great leadership on this issue,
because until he proposed this bill, 1
was not fully aware of the restrictions
the Fair Labor Standards Act was plac-
ing on the hourly working men and
women of this country. I, like most
Americans, thought it common sense
that an hourly employee would have
the ability to work a few extra hours 1
week in order to take a few hours off in
another week. In fact, as the need for
this bill demonstrates, the hourly em-
ployee in America has fewer hours than
virtually every other class of workers.
A salaried employee can work out
flexible work arrangements with his or
her employer. A Federal employee at
any level can do this, but not an hourly
employee in the private sector.

Mr. President, | don’t see the logic.
In fact, when the bill was passed in 1978
to allow hourly Federal workers to
have this right, this very important
flextime/comptime right, Senator KEN-
NEDY, who is now opposing comptime/
flextime for private sector workers, co-
sponsored that very legislation.

I heard the distinguished Senator
from Massachusetts say that our legis-
lation could allow coercion of employ-
ers into taking or not taking time off
in lieu of overtime pay. In fact, the bill
that he cosponsored to extend
comptime and flextime to Federal
workers allows Federal agencies to
make acceptance of comptime in lieu
of overtime a condition of employ-
ment.

Mr. President, | suggest it is the leg-
islation that the Senator from Massa-
chusetts supported, not the present
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bill, that allows for coercion. Far from
allowing employers to make comptime
or flextime a condition of employment,
S. 4 gives employees the absolute right
to refuse any of these new options, and
provides for severe penalties for em-
ployers who might pressure employees
one way or the other.

In fact, neither the employee or the
employer has the ability to dictate
whether the other chooses to partici-
pate in a comptime or flextime option.
Either side can say, ‘““No thank you.” If
the employer says on Friday, ‘I need
you to work 2 extra hours today,” the
employee then has the right to say,
“That’s fine, and | will take that in
overtime pay,” or “That’s fine, and |
would like to bank that at a time-and-
a-half rate to take later on as free
time.” Likewise, if an employee goes
to the employer and says, “‘I would like
to work 2 overtime hours this Friday
and take those off with pay next Mon-
day,” the employer has the right to
say, “I'm sorry, but it doesn't work
into the schedule this week.”

But Mr. President, let me make one
point clear. Once an employee has ac-
crued either comptime or flextime, the
employee would have the legal right to
take that time, with pay, with reason-
able notice to the employer, so long as
taking the time does not unduly dis-
rupt the operations of the business. If
the standard were otherwise, Mr. Presi-
dent, scant few employers would even
want to offer comptime or flextime, for
fear that it might shut down their
business if too many employees left at
some critical time. A florist simply
could not afford to lose his or her em-
ployees around Valentine’s or Mother’s
Day, for example. For my colleagues on
the other side of the aisle to argue that
employees should have the absolute,
unfettered right to take time off when-
ever they choose for other than serious
health or family needs is disingenuous.
They know that doing so is unreason-
able and would prevent workers from
having any flexibility because most
employers would not be able to offer a
comptime or flextime program.

In fact, in the bill that was sponsored
by Senators KENNEDY, DoDD and others
that extended comptime and flextime
to Federal workers recognized this.
The bill they supported also allows
Federal workers to take comptime
only within a reasonable period after
the employee makes the request and
only if the use does not unduly disrupt
the operations of the Government
agency. That is exactly the same
standard in our bill today. By the way,
Mr. President, it is also the exact same
standard that provides for non-emer-
gency leave under the Family and Med-
ical Leave Act, again supported by my
many if not most of my colleagues who
now oppose this bill.

But Mr. President, | think the es-
sence of this bill is not whether the
employer or the employee have the
upper hand legally speaking, because
this bill puts them on an even playing
field. Rather, it is a matter of the em-
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ployee and the employer coming to-
gether. The only reason an employee
would want to take comptime or flex-
time is so that they can restore some
measure of control and sanity to their
workweek. The only reason an em-
ployer would want to offer comptime
or flextime is so that his or her em-
ployees will be more engaged, fulfilled,
and ultimately more productive at
their jobs. This bill truly will create
millions of win-win arrangements
throughout this country, where both
employer and employee walk away
happy. i

The employer might say, ‘‘Gosh,
we’ve got a big order that has to go out
on Friday. Could we, instead, have you
work overtime Friday rather than
Monday,”” assuming that wasn’t the
time the employee asked for time off,
say it was Thursday. So, of course, the
employer can say, “Well, could you do
it at this time?” | think reasonable
people will be able to work this out.

| thought it was very interesting that
the distinguished Senator from lowa,
Senator HARKIN said, ‘“Gosh, what if
you have biweekly schedules and a per-
son works 60 hours in 1 week and 20
hours the next week? That may make
it harder to find child care.” What if
the person is having a hard time find-
ing child care in the Monday and Tues-
day of the following week and would
like to go to her employer and say, “‘l
would like to work extra hours this
week when | have child care and take
off 2 days next week when | don’t have
child care?”

The point, Mr. President, is that we
are trying to give more options to the
hourly employee of this country. | ask
the labor unions, what are you afraid
of? Why wouldn’t you want hourly em-
ployees to have this right, because, in
fact, you know we have protected labor
union contracts in this bill. If employ-
ees are under a labor union contract,
then this law simply does not apply. If
the labor union doesn’t allow them to,
this bill would not extend to them the
right to take comptime or flextime.
Labor contracts will not in any way be
violated. So why is labor so afraid of
this bill? Why would they not allow the
hourly employees of our country who
don’t have labor contracts to have the
right to have some added flexibility
and manageability in their schedules.

Mr. President, | think it is very im-
portant for us to put in perspective
that we are adding another option for
the hourly employees of this country,
because we know that what moms need
most if they are working is relief from
stress. They need the option of time.
This doesn’t say they have to take
comptime instead of overtime; but it
gives them the option.

Recent polls show that these are op-
tions that working Americans are over-
whelmingly demanding. More and more
people in the workplace are saying,
“I’d rather have the time. | would rath-
er have the ability to go home and
spend more time with my children,
without losing any money in my pay-
check.”
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A recent Money magazine survey
found 64 percent of the public and 68
percent of women would choose time
off over cash for overtime work. So,
why would we not give the option to
those working women to get that
time—without wrecking their budgets,
I might add?

The Family and Medical Leave Act,
as some have called for expanding,
gives them time off, but it is not paid
time off. We are talking about paid
time off in this bill, so that working
parents do not have to worry about
making the mortgage payment or mak-
ing the car payment if they take that
2 hours off for their child’s soccer
game. If their budget is a little tight
this month because they had an extra
visit to the dentist or the car breaks
down, then the employee always has
the right to take the cash for the hours
he or she has banked. But if they have
a secure budget and would rather have
a little extra paid time to go to the
soccer game, to go to the PTA meeting,
to go to the baseball game, the Family
Friendly Workplace Act gives them
that option. It is an added advantage.
It takes nothing away. That is what is
important for all of us to remember.

When the labor unions say, ‘“We
think this is a bad bill,”” what are they
afraid of? The Federal employees who
have this right now love it. The polls
show they love it. A recent Govern-
ment Accounting Office survey found
that Federal employees are pleased
with their comptime and flextime op-
tions, 10 to 1. They love being able to
work flexible schedules, like the very
popular 9-hour days for 8 days, 8 hours
the next day, then taking every other
Friday off. They love that option to get
to go on a camping trip on Friday or
participate in a child’s school activity.
One parent here in the Washington,
DC, area even talked about how won-
derful it was that she and so many
other parents at her child’s school who
were Federal employees are able to at-
tend plays, football games, and other
school activities on Fridays. She
talked about the pride she felt at being
able to see her son play football at so
many Friday games. | think it is high
time that every hourly worker in
America have that same ability and
right.

Mr. President, we will apparently
have a long time to talk about this bill
because Senator WELLSTONE and others
have signaled they may try and fili-
buster this bill. He is going to try to
avoid a vote on the floor of the Senate
on whether we are going to give the 60
million hourly working men and
women in this country the same oppor-
tunity for flexible scheduling that the
rest of the country enjoys. They want
to avoid a vote to be able to tell that
working mother that ‘‘Yes, you can
take Friday afternoon off, with pay, in
order to see your child in a school play
or to take your child to the doctor.

I think for them to filibuster this bill
and not give that added right to hourly
employees begs—begs—for an expla-
nation.
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Mr. President, | see our distinguished
majority leader has come to the floor.
I am happy to yield the floor and just
say, in closing, that we will not give up
this bill. If they are going to filibuster
it, they will know we are going to fight
for the hourly working moms in this
country to spend more time with their
children and at the same time be able
to make the home mortgage payment
and the car payment. Thank you, Mr.
President, and | again want to thank
the distinguished gentleman from Mis-
souri, Senator ASHCROFT, as well as the
distinguished committee and sub-
committee chairmen, Senator JEF-
FORDS and Senator DEWINE, for their
leadership and hard work on this most
important bill.

| yield the floor.

Mr. LOTT. Mr. President, first, |
commend the distinguished Senator
from Texas for her remarks today and
on several occasions with regard to the
working mothers of this country and
the women who would benefit from this
opportunity, as well as her work on the
spousal IRA last year. In so many ways
she has raised our sensitivity to ways
that we can help the working women
and the moms of America.

She was on the air this morning
shortly after 7 o’clock, speaking up
about this important legislation. | hear
her often at all hours of the day. She is
doing a great job. I commend her for
her leadership.

I also want to thank the Senator
from Missouri, Senator ASHCROFT, Sen-
ator DEWINE from Ohio, Senator JEF-
FORDS, all of the Members who have
worked to bring this legislation to the
floor. S. 4 is probably one of the most
important things we can do this year
to help the workers of America have
flexibility with their work schedules,
to deal with the comptime issue in a
different way that is more beneficial to
them. This is very important legisla-
tion.

I had hoped we could come together
on an agreement on getting it com-
pleted and moving it through the Con-
gress and on to the President for his
signature. There were indications in
the administration that they would
like to do it, and from the Democratic
leadership. So far, it has not happened.
But we feel this is so important we
must bring it to a foreseeable conclu-
sion and make sure that the amend-
ments that are offered are relevant.

CLOTURE MOTION

Mr. LOTT. Therefore, Mr. President,
I send a cloture motion to the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on the com-
mittee amendment to calendar No. 32, S. 4,
the Family Friendly Workplace Act of 1997.

Trent Lott, John Ashcroft, Susan M. Col-
lins, Kay Bailey Hutchison, Mike
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DeWine, Judd Gregg, Paul Coverdell,
Gordon Smith, John W. Warner, Thad
Cochran, Conrad Burns, Fred Thomp-
son, Don Nickles, Wayne Allard, Jeff
Sessions, Dirk Kempthorne.

Mr. LOTT. For the information of all
Senators, the cloture vote on S. 4 will
occur on Thursday, May 15, and | ask
unanimous consent the vote time be
determined by the majority leader
after consultation with the Democratic
leader and that the mandatory quorum
under rule XXII be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, | rise to
speak in opposition to S. 4, the Family
Friendly Workplace Act. At a time
when we should be debating ways to
raise the wages of working Americans
to reverse two decades of decline, S. 4
proposes comptime policies which will
place additional downward pressure on
the standard of living of working
Americans. Rather than seeking a bi-
partisan solution to give great flexibil-
ity to workers without jeopardizing
their income, S. 4 unnecessarily under-
mines longstanding wage protections
afforded American workers.

The problem is simple: Working fam-
ilies today find both their time and fi-
nancial resources stretched to the
breaking point. The average working
family has not seen their income in-
crease over the past 20 years. In almost
two-thirds of families, both mom and
dad have to work to make ends meet.
Financial resources and family time
both are at a premium.

Manifestations of the problem are
easy to manage, and they occur in var-
ious forms every day. We have heard
much discussion about the working
mom and her problems. The working
mom, for example, might get a call
from her daughter’s school, and the
teacher requests a meeting explaining
that the child’s grades have slipped,
and normally the child is a very atten-
tive child, but she has become disrup-
tive. Concerned about her daughter,
who is usually a good student, mom
seeks to schedule a teacher conference
as quickly as possible without dimin-
ishing her income. The factory where
she works is currently busy, so she ap-
proaches the manager and requests to
work an hour of overtime this week so
she can take an hour and a half to see
her daughter’s teacher next Thursday.

How would S. 4 address this problem?
Unfortunately, the answer is, inad-
equately, if at all. First, under S. 4, a
worker cannot avail herself of the pro-
gram. Comptime is provided solely at
the discretion of the employer. It is a
program that only the employer can
offer. Second, even if the employee had
been offered comptime and, indeed, had
already worked an hour of overtime,
there is no guarantee that she will re-
ceive the time off that she needs. The
Republican bill nebulously allows an
employee to take time off within a rea-
sonable period after making the re-
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quest time does not unduly disrupt the
employer.

There are no further guidelines. So, if
an employer found the timing of the
mother’s request was not reasonable or
if the time would be unduly disruptive,
the request could be denied. Consider-
ing the fact that the worker has al-
ready earned the right to this com-
pensation, her request for a particular
time off deserves deference.

Inexplicably, the sponsors of S. 4 re-
jected an amendment offered in the
Labor and Human Resources Commit-
tee that would have ensured a worker
receive the time requested if the re-
quest was made 2 weeks in advance and
would not cause the employer substan-
tial injury. This bill offers quite a bit
more flexibility to the employer than
it does to the employee, and it does not
represent another real option for the
wage earner, the hourly wage earner in
America.

In addition, there are serious con-
cerns regarding how much choice em-
ployees actually will have. The bill
contains hortatory language dictating
that programs be the voluntary choice
of the employee and that employers
cannot coerce employees into taking
time off in lieu of pay. However, S. 4
fails to provide a verifiable system by
which employees choose to take comp
time. Indeed, the bill fails to stipulate
safeguards concerning potential dis-
crimination.

Under the bill, employees will be
quickly divided into two groups: those
who accept time off as overtime and
those who want pay. The bill does not
explicitly or effectively prevent an em-
ployer from offering overtime only to
those who will accept time off. Again,
in committee, the sponsors of S. 4 re-
jected amendments which would have
clarified the principle that employees
cannot be distinguished based on their
willingness to take nonpaid overtime.

Most seriously, the current Family
Friendly Workplace Act contains a pro-
vision which devastates the family’s
ability to both schedule time together
and make ends meet: the evisceration
of the 40-hour workweek. Under this
legislation, an employer would be per-
mitted to schedule employees to work
50, 60, 70, even 80 hours a week without
providing any overtime pay. Overtime
pay would only be required after work-
ing 80 hours in a 2-week period. It is
difficult to contemplate how an em-
ployee scheduled to work 70 or 80 hours
a week at the discretion of the em-
ployer will be able to better schedule
time to attend to the needs of his or
her family. Supporters of the bill may
argue that the program is voluntary.
Yet the bill’s sponsors have denied
workers the ability to refuse this vol-
untary program when the employers
offer it.

S. 4 proposes to eliminate a very
clear standard; namely, that employees
who work more than 40 hours in a week
are entitled to premium wages for
those extra hours. In its place, the so-
called Family Friendly Workplace Act
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leaves workers with a nebulous frame-
work. Most of S. 4’s provisions are
aimed at hourly employees who depend
upon their overtime pay. Eight million
overtime workers will hold down two
jobs in an effort to make financial ends
meet and are the most likely targets of
this legislation. More than 80 percent
of these individuals make less than
$28,000 a year. For these people, over-
time pay can represent as much as 15
percent of their wages. These workers
already face precarious financial situa-
tions. The reality is that they cannot
risk their job by challenging their em-
ployer’s application of comptime or re-
alistic demanding wages rather than
comptime or flextime. Without clear
rules, these workers will be left with-
out redress and left extremely vulner-
able.

Would most employers implement
comptime in an equitable manner? |
am sure many would. However, S. 4
gives managers the authority to effec-
tively eliminate all overtime pay, and
truth be told, there are significant
numbers of employers who already
abuse the current system. Indeed, last
year, the Department of Labor awarded
$100 million in overtime pay which was
wrongly denied by employers. Labor
examiners report that half the garment
industry now fails to pay the minimum
wage. This bill would only protect
those who currently violate the law.
We should simply exempt these trou-
bled industries from comptime legisla-
tion. Yet this was another suggestion
rejected by the sponsors of S. 4.

Many Democrats, including myself,
would be interested in crafting legisla-
tion which ensures flexibility while
guaranteeing protections to ensure em-
ployee choice—true employee choice.
Last year, President Clinton suggested
legislation addressing many of these
goals. My colleagues should make no
mistake, there are solutions to the
growing time demands on working fam-
ilies such as the extremely successful
Family and Medical Leave Act.

The Family and Medical Leave Act
guarantees employees the right to take
12 weeks of unpaid leave for certain
family emergencies. Since being en-
acted in 1993, the Family and Medical
Leave Act has been embraced by the
vast majority of employers and em-
ployees who have been governed by its
regulations. Employers have found
that it has only incrementally in-
creased the benefits, hiring, and admin-
istrative costs they face. The law read-
ily defines eligibility and lengths of
benefits. The Family and Medical
Leave Act administration costs have
been low, if nonexistent, and its bene-
fits extraordinary. Comptime, properly
structured comptime, legislation pro-
tecting the workers, particularly the
most vulnerable workers, could provide
the same types of benefits.

Now, proponents of this bill claim
that this legislation provides flexibil-
ity to needy families. We should be
clear. The bill will impact the 50 per-
cent of American workers who receive
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hourly compensation and are thus clas-
sified as hourly wage employees. These
are our most economically vulnerable
citizens.

A recent article in the Wall Street
Journal points out that more and more
progressive employees are implement-
ing, under current law, flexible work-
place schedules for both hourly and sal-
aried employees. Indeed, as the article
points out, one such company, Chev-
ron, has implemented a flexibility op-
tion which would allow an employee to
work four 10-hour days and have the
fifth day off to tend the family. Again,
these options are provided under cur-
rent law.

Now, I compliment these progressive
companies for their policies. But | also
believe that the Wall Street Journal
article points out the reality of some of
the fears that are being expressed
today on the floor. Businesses are ap-
propriately concerned, first and fore-
most, with their bottom line. As one
corporate manager was quoted in the
Wall Street Journal article, ‘““You have
to look at [the work-friendly arrange-
ments] as a business strategy, rather
than an accommodation’ because the
accommodation doesn’t get to the bot-
tom line. Employers will move toward
plans that make economic sense to
them. Yet, S. 4 provides all the wrong
incentives. It potentially discriminates
against workers who request pay in-
stead of time off, as well as being in-
flexible in granting workers’ requests
for time off.

The PRESIDING OFFICER. The hour
of 12:30 has arrived.

Mr. DEWINE. Will the Senator yield?

Mr. REED. Yes.

Mr. DEWINE. How much longer
would the Senator like to go so that we
can get a unanimous-consent for him
to finish?

Mr. REED. Approximately 2 minutes.

Mr. DEWINE. Mr. President, | ask
unanimous consent that the time be
extended for the recess by an addi-
tional 20 minutes. That would enable, 1
think, the Senators who are now on the
floor to make their statements. | ask
unanimous consent that we extend our
time until 12:50.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REED. Mr. President, I would
like to take one moment on a point
that has been addressed periodically
throughout the course of the debate.
First is the argument that this legisla-
tion simply gives to private sector em-
ployees the same benefits enjoyed by
public employees. Public employees do
have certain flexibilities, but they also
have a great deal more protection than
typical hourly wage earners. When we
tried to provide some of these addi-
tional protections to the private sector
at the committee level that are en-
joyed by public sector workers, they
were rejected.

Public employees can only be fired
for cause, unlike most private sector
employees, who have at-will contracts.
Most public sector employees have
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grievance systems, which assure them
that any disagreements with their em-
ployer will receive equitable redress.
Public employees need not worry about
the bankruptcy of their employer. The
list goes on. Public employees have the
power to ensure that flexibility works
for them. If the sponsors of this legisla-
tion had been willing to provide any of
these types of protections to those im-
pacted by this bill, 1 think their argu-
ment would have some merit. Unfortu-
nately, my colleagues have been un-
willing to incorporate any significant
worker protections into their bill.

Mr. President, | believe that this bill
has been offered in good faith. Many
employers would implement this legis-
lation equitably. However, some em-
ployers would not. And, sadly, large
sectors of employers do not follow even
the current rules.

Unfortunately, portions of this legis-
lation have been hijacked by those
same interests who opposed an increase
in the minimum wage, the implemen-
tation of the Family and Medical
Leave Act, and who now impose the
implementation of employee-oriented
flexible work schedules. This well-in-
tentioned idea now contains large loop-
holes by which some employers could
dramatically reduce the pay of employ-
ees.

Mr. President, | hope these problems
can be addressed so we can provide to-
day’s workers stretched thin by de-
mands of work and family, the power
with which to make use of flexible
work schedules. | hope we can work to
amend this so that it would reflect a
bill that is balanced between the needs
for employees and time with their fam-
ilies and giving them the opportunities
to make the choices so that they can
effect the policies for their families
and improve the quality and climate of
the workplace. | hope that we all can
work toward that end.

| thank the Chair and yield back my
time.

Mr. ENZI addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, | rise today
not only as a proud original cosponsor
of S. 4, the Family Friendly Workplace
Act, but also as a parent of three won-
derful children. I am a working parent
of three wonderful children. Many of
my colleagues know from personal ex-
perience that being a parent is tough
work—even for Senators.

I come to the floor today to speak as
an advocate for more family time. My
family is my lifeblood. They were by
my side long before | became a Sen-
ator, and they will be by my side long
after | leave this job. If | had to make
a choice between politics and
parenting, my duties as a father would
receive my vote.

Having said that, | think it is impor-
tant that my colleagues keep in mind
that there are millions of working
American parents in their States who
confront far greater difficulties manag-
ing work and families than we do. As a
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Senator, | have flexibility to spend
time with my family. But what about
the millions of working parents that
want paid time off with their kids?
They can’t have it because they remain
tethered to a 60-year-old act that pre-
vents them from crossing that bridge
to the 21st century.

This is a different world from 60
years ago. In 1938, only 2 out of 12
mothers worked. Now, 9 out of 12 moth-
ers work. We have had so much Gov-
ernment help that two parents in a
family have to work. One works to pay
the bills; the other one works to pay
the taxes. We have to reverse that
trend. Until we do, we have to find
ways that they can keep the family to-
gether and have time to spend with
their families.

S. 4 would amend the Fair Labor
Standards Act of 1938—not eliminate it
from the pages of history, as the oppo-
nents of this bill would like us to be-
lieve. This vital piece of legislation
would provide American working par-
ents with flexible work schedules and
increase their choices and options for
their time at work and quality time
with their families, even if they don’t
work for the Federal Government. En-
suring that such opportunities are pro-
vided for working parents can only
serve to strengthen our American fami-
lies.

| do recognize that there are changes
in this Nation’s work force that have
been made over the past 60 years.
There has been this influx of women
into our Nation’s work force. Accord-
ing to the Bureau of Labor statistics,
63 percent of mother and father house-
holds now see both parents working
outside the home. Moreover, 76 percent
of mothers with school-age children
now work.

Americans want flexibility. This
month’s Money magazine shows that 64
percent of the American public and 68
percent of women would prefer time off
to overtime pay—if they had a choice.
I predict that these percentages will
continue to increase. | urge my col-
leagues to invest now, while it is still
a meager 68 percent. That number will
continue to rise and the payoff will be
big for our Nation’s workers—not just
in paid time off from work, but paid
time off with family—a true invest-
ment in America’s future.

Wage payers are not the heartless
and cruel reincarnations of Ebenezer
Scrooge and Simon Legree, like we
keep hearing on the floor here. Having
played the wage payer role for more
than 26 years, | take great offense
when employers are characterized as
being the bad guys in this thing. | have
been a small businessman, and my wife
and | had shoe stores, small shoe
stores, family shoe stores. We em-
ployed, in each store, three to five peo-
ple. It gives you a different perspective
on the world and on flexibility. Back
here, 1 have been in partisan discus-
sions where we have talked about
whether small businesses have 500 em-
ployees or 125 employees. | have to tell
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you, that isn’t even close. Small busi-
nesses have 1 to 5 employees. These are
small businesses where the guy that
owns the business sweeps the front
walk, cleans the toilet, and waits on
customers. That is a focus that we
have to get in this United States. We
have to think about those small busi-
nesses and the flexibility they need, in-
stead of overburdening with continuous
regulations and tough forms to fill out
for taxes. Eighty percent of the Amer-
ican work force works in those small
businesses—90 percent in my State.

Now, they used to have flextime.
Why don’t they now? They can’t afford
to litigate. We have become a Nation of
victims. If something doesn’t go just
exactly the way we want it to work, we
complain about it, try and figure out
how we have been a victim, and we try
to figure out how to make somebody
pay for it. When it gets into a conten-
tious situation like that, some of the
things not provided for in law have to
be watched very carefully. That is why
there isn’t as much flextime now as
there used to be. | went to a small busi-
ness hearing in Casper, and when it was
over, the news media said, ‘“You only
had 75 people here at a time. Why were
there not more here?”” They are kind of
prohibited from coming to daytime
hearings, because if they had an extra
person to be able to attend the hearing,
they would fire them because it would
be too much overhead.

That is the kind of perspective we
have to look at. Those are the people
this seeks to work with. It seeks to
give people working in the small busi-
nesses some flexibility so they can do
the things they need to, without being
overburdened by the problems that are
provided in the Family and Medical
Leave Act. That excludes businesses
under 50, and there is a good reason for
it. If they have employees with less
than 50, they have problems filling out
just the paperwork for that bill with
300 pages of regulation. This is a 45-
page bill. I can picture small business-
men trying to handle what we may
force on them with this many pages of
legislation. As for the Ebenezer
Scrooges and Simon Legrees, they are
probably out there; 2 percent of the
businessmen probably fall into that
category. We have to quit writing laws
to take care of the 2 percent in this
country and write laws that take care
of the 98 percent, the good employers
that want to work together, that want
to keep their business going. That is a
focus we lost in this discussion.

Part of the reason for this flextime is
so that the business can still function.
They say, why isn’t there a provision
in here that absolutely guarantees the
employee to take off any time that he
wants to? If you only have three people
and the other two who don’t have an
investment in the business insist they
are going to leave tomorrow morning,
you don’t have enough help to take
care of the customers. If you do that a
few days in a row, you don’t have any-
more customers. If you don’t have the
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customers, then you don’t have a busi-
ness. | have to tell you, in small busi-
ness, the employee understands that.
He is more sensitive to the business
than anybody in the big businesses,
and he knows that it is his job that
goes. So he is interested in having a
flexible work situation that we are try-
ing to provide with this bill and that it
does provide with this bill, without
putting anybody out of business and
taking away all three to five of those
jobs.

I have heard some things against the
Family Friendly Workplace Act be-
sides the ones mentioned on the floor.
Employees have talked to me and say,
‘““How come there are limits in this bill
on how many hours | can collect?”
They would like to work extra so they
could have the biggest anniversary
party you could ever imagine. They
may have a son graduating from col-
lege and they want some extended time
together, probably their last time to-
gether. They may want to build up
some hours for that. In this bill, there
are limitations on that. So they are
going to have to pick one or the other,
or maybe neither. | hear the employer
saying, well, by golly, this puts us in a
bit of a bind, because if there is enough
work force around here now, and they
have enough flexibility on where they
go to work. If my competitor offers
this flex, then I am going to have to
offer the flex. So it isn’t a perfect bill
for anybody. But it is a perfect bill for
most and it will provide solutions in
the work force.

Four years ago, the President signed
the Family and Medical Leave Act into
law. While well intended, the Federal
Government took 13 pages and made it
into 300 pages, instead of targeting em-
ployees with choices and options, and
overburdened everybody with a bunch
of paperwork. It is making a difference,
but it is unpaid time, without any op-
tion in the private sector to change
that around so it is paid time.

One of the things that came up in the
committee was a request or suggestion
that people could take their time, time
and a half, take the money, and when
they had an emergency or just wanted
to see a ball game, they could just pay
for it. That isn’t how America works.
When you get that money, you spend
it. Particularly with working mothers,
if they get the paycheck, they say this
paycheck is now my family’s and it has
to go for the bills. But they can bank
hours; the hours are theirs. The hours
are theirs to spend the way they want
to. It is a way to bank it. Then if they
run into that family emergency where
the refrigerator breaks down, they can
make that trade and take the money.
This bill says you can take the cash if
you want to. You can bank the hours,
and you can take cash.

It is a much easier situation than
trying to meet all of the Federal guide-
lines on everything else that we have.
I have to tell you one of the reasons I
am in on this bill. When | was in my
campaign, | was in Cheyenne, WY, a
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company down there does first-day
stamp covers; it’s one of the biggest
ones in the world. If you want a first-
day cover on any stamp, there is a
place in Cheyenne—not just for the
ones that are going to happen, but for
the ones that already happened. It's
one of the greatest museums of stamps.
When the Federal Government passed
this law that said that employees can
have flextime and comptime in the
Federal Government, the same propos-
als we are talking about here, some of
the people working for that company
were married to Federal employees.
Now, the ones working for the Federal
Government could do that kind of
time. The ones working for the private
business could not. So they got the em-
ployees together and said let’s offer
this opportunity, and they took it to
management and management said,
“why not?” They offered it to the em-
ployees. Then they got in trouble be-
cause it is only a Federal law. | ask
you, how fair is Government if two peo-
ple in the same family don’t have the
same advantages and the one that gets
all the advantages is the one working
for the Federal Government? Busi-
nesses are not Ebenezer Scrooges or
Simon Legrees. They are the ones who
want it to work for the employees.
They have worked on this for 19 years
now, and they are overjoyed that we
are considering this at this moment.
They sent somebody back at their ex-
pense to testify on behalf of the em-
ployee to get this kind of flex in the
schedule.

I ask you, are those people working
for Unicover crazy? No, they want flex-
time in their schedule. Private sector
employees know that the Federal em-
ployees have this flexibility.

I urge my colleagues to join me in
giving the employees the opportunity
to balance their work and family obli-
gations. This bill is just common sense.
We can put all kinds of smoke screens
behind it. We can make it look like it
is just for big business.

But, please, on behalf of the small
businesses of this country, on behalf of
the working people, particularly the
working mothers of this country, let’s
give them some flexibility in their
work schedule so that they can have
better families. If we have better fami-
lies, we will have a better America.
And the Family Friendly Workplace
Act will provide that.

| yield the floor.

Mr. DEWINE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. DEWINE. Mr. President, | rise to
support the Family Friendly Work-
place Act once again. Senator JEF-
FORDS earlier today submitted to the
Senate the committee substitute. |
would like to take a few moments now
to explain the terms of that substitute
to the Senate.

I note the time. I, therefore, ask
unanimous consent that our time for
the recess be extended by an additional
7 minutes.
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The PRESIDING OFFICER (Mr.
ENz1). Without objection, it is so or-
dered.

Mr. DEWINE. | thank the Chair.

Mr. President, as has been pointed
out by my colleague, Senator
WELLSTONE, we had the opportunity to
have hearings. We had the opportunity
to thoroughly discuss this bill in not
only the subcommittee but the com-
mittee. We listened to the criticism.
We listened to the constructive com-
ments that were made. | believe that
the committee substitute that has been
brought forward today addresses the le-
gitimate concerns that were, in fact,
raised by many of our colleagues on
the other side of the aisle. | think this
committee substitute is a fine work
product. | am pleased to be able to dis-
cuss today some of the details.

First, the collective bargaining proc-
ess.

When we drafted this bill, we wanted
to give nonunion employees the ability
to select flexible work options through
individualized agreements with their
employers—and to give union members
the ability to select these options col-
lectively. We wanted all unionized em-
ployees to use the collective bargain-
ing process to select these options.
During the markup, however, it was
pointed out by Senator KENNEDY that
the bill actually limited the scope of
coverage to unions who are recognized
representatives of the employees under
section 9(a) of the National Labor Rela-
tions Act [NLRA]. It’s true that a great
many unions are recognized under sec-
tion 9(a)—but that provision does not,
in fact, cover all union members.

Under the committee substitute be-
fore us today, all employees who are
members of unions will obtain their
flexible work options through the col-
lective bargaining process. The new
language says, and | quote, ‘“‘where a
valid collective bargaining agreement
exists between an employee and a labor
organization that has been certified or
recognized as the representative of the
employees of employer under applica-
ble law,” end of quote, the employee
may obtain flexible work options
through collective bargaining.

I would like to point out, Mr. Presi-
dent, that notwithstanding this amend-
ment, it has always been our intention
to ensure that employees participate in
S. 4’s flexible options through agree-
ments with their employer. Under no
circumstances can an employer provide
flexible options to an employee with-
out either a written agreement from a
non-union employee or collective bar-
gaining agreement on behalf of a union
employee.

This measure, along with the bill’s
anti-coercion measures, was intended
and designed to protect employees
from being forced to participate in any
of the options available under S. 4.
Today we simply strengthen that pol-
icy.

Senator WELLSTONE expressed con-
cerns about the tenuous and short-
lived nature of certain types of jobs in
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certain industries—questioning the
ability of some workers to use and ben-
efit from the flexible work options pro-
vided by S. 4. To address this concern,
Senator WELLSTONE offered an amend-
ment in markup which would have ex-
empted part-time, seasonal, temporary,
and garment-industry workers from
the comptime provisions of the bill.

Even though we found Senator
WELLSTONE’s concerns legitimate, the
majority of the Committee disagreed
with the proposed solution—the exemp-
tion of whole industries and classes of
workers as well as giving the Secretary
of Labor broad authority to determine
the eligibility of other industries.

We believe that workers should be
protected from potentially abusive sit-
uations and that employees and em-
ployers that enter into any agreements
have a stable relationship. However, we
believe that it would be unfair to ex-
empt whole industries and classes of
workers—eliminating even the possi-
bility of participating in a flexible
work option, even if they have worked
with the same employer for many
years.

The solution provided by the com-
mittee substitute states that before an
employee is eligible for a flexible work
option, or before an employer can offer
a flexible work option, the employee
must work for the employer for 12
months and 1,250 hours within 1 year—
ensuring that a stable relationship ex-
ists between the employer and the em-
ployee.

This solution may sound familiar.
That’s because it’s the same basic re-
quirement that exists under the Fam-
ily and Medical Leave Act.

This requirement effectively creates
the exception Senator WELLSTONE sug-
gested. Employees whose duration is
too short-lived or tenuous to take ad-
vantage of S. 4’s options are excluded.
However, employees who are not so sit-
uated have an opportunity to develop a
stable trusting relationship with their
employer.

In addition to satisfying Senator
WELLSTONE’s concerns, this change will
allow long-term employees an oppor-
tunity to determine whether their em-
ployer is the type to respect the pa-
rameters of S. 4’s flexible options and
to determine if they want to partici-
pate or not.

The purpose of this provision—as of
the bill in its entirety—is to increase
the freedom and flexibility of the
workers.

Mr. President, let me now turn to a
third change we propose in the bill. We
propose aligning the potential damages
available for violations of S. 4’s bi-
weekly and flexible credit hour provi-
sions. Some of our colleagues appear to
believe that it’s impossible to modify
the Fair Labor Standards Act and still
provide adequate protection to working
men and women.

If my friends believe this, they are
wrong. The purpose of our bill is work-
er protection. There are severe pen-
alties for employers who violate the
workers’ rights.
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S. 4 had strong penalties under the
comptime provisions. The committee
substitute takes these strong penalties
and extends them to violations under
the other flexible workplace options.

Mr. President, the committee sub-
stitute will also include an addition to
the provisions for biweekly work
schedules and flextime options. It will
require the Department of Labor to re-
vise its Fair Labor Standards Act post-
ing requirements so employees are on
notice of their rights and remedies
under the biweekly and flextime op-
tions as well as the comptime option.

Let me now discuss the salary basis
provision. Under the FLSA’s salary
basis standard, an employee is said to
be paid on a salary basis—and thus ex-
empt from the FLSA overtime require-
ments—if he or she regularly receives a
straight salary rather than hourly pay.
These individuals are usually profes-
sionals or executives. Furthermore, the
FLSA regulations state that an exempt
employee’s salary is not subject to an
improper reduction.

For years this subject to language
was noncontroversial. Recently, how-
ever, some courts have reinterpreted
this language to mean that even the
possibility of an employee’s salary
being improperly docked can be enough
to destroy the employee’s exemption,
even if that employee has never person-
ally experienced a deduction. Seizing
upon this reinterpretation, large
groups of employees, many of whom
are highly compensated, have won mul-
timillion-dollar judgments in back
overtime pay—even though many of
them never actually experienced a pay
deduction of any kind. This problem is
especially rife in the public sector.

Mr. President, this legislation would
not affect the outcome in cases where a
salary has in fact been improperly
docked. If an employer docks the pay
of a salaried employee because the em-
ployee is absent for part of a day or a
week, the employee could still lose his
or her exempt status.

The purpose of S. 4, in this regard, is
to make clear that the employee will
not lose his or her exempt status just
because he or she is subject to—or not
actually experiencing—an improper re-
duction in pay.

Mr. President, we’re making progress
on this legislation—a bill that would
help give American workers the flexi-
bility they need and deserve as they
confront the challenges of a dynamic
new century.

This bill will strengthen America’s
families, by allowing millions of hourly
workers to balance family and work.
Let’s move forward in a bipartisan way
to get it passed.

Mr. President, | yield the floor.

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate will
now stand in recess until the hour of
2:15 p.m.
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Thereupon, the Senate, at 12:59 p.m.,
recessed until 2:15 p.m.; whereupon, the
Senate resembled when called to order
by the Presiding Officer [Mr. CoOATS].

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JEFFORDS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

INDIVIDUALS WITH DISABILITIES
EDUCATION ACT AMENDMENTS
OF 1997

Mr. JEFFORDS. Mr. President, | call
for the regular order with respect to S.
717.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (S. 717) to amend the Individuals
With Disabilities Education Act, to reau-
thorize and make improvements to that act,
and for other purposes.

The Senate resumed consideration of
the bill.

Mr. JEFFORDS. Mr. President, |
make a point of order that a quorum is
not present.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THOMAS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, | would
like to take just a couple of minutes to
rise in support of the Individuals With
Disabilities Education Act. | have a
particular interest in this bill in that |
have been involved for a very long time
with disabilities, chairman of the dis-
abilities council in Wyoming, my wife
teaching special kids, and so | wanted
to comment very briefly.

I rise in support of the current bill to
reauthorize IDEA, the Individuals With
Disabilities Education Act. The Fed-
eral Government, in my view, should
and does play a rather limited role in
elementary and secondary education.
This is the responsibility generally of
communities, those of us who live
there. State and local control, | think,
is the strength of our educational sys-
tem, and yet | believe strongly that
this is an appropriate Federal respon-
sibility. This is dealing with that kind
of a special problem which exists in all
places to ensure that every child has
the opportunity to be the best that he
or she can be.

IDEA helps local schools meet their
constitutional responsibilities to edu-
cate everyone, and that is what we
want to do. Today nearly twice as
many students with disabilities drop
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out of school compared to students
without disabilities, and that is what it
is about, to have a program that helps
keep students in school.

S. 717 does not have as much punch
as legislation considered in the last
Congress. Some issues about discipline
and litigation were impossible to re-
solve last year, and therefore there was
no reauthorization. This bill, as | un-
derstand it, represents a consensus. It
is a product of negotiation. No party
involved, as usual, received all they
had hoped for, but nevertheless it is a
fair approach. It is a step in the right
direction. This bill has had a very long
journey. We owe it to our local school
districts to pass this reauthorization
legislation that has been stymied for
several years.

Education is clearly an issue that is
on the minds of all of us. It is on the
minds of Wyomingites. There is a great
deal of uncertainty regarding the fu-
ture and shape of secondary and ele-
mentary schools in Wyoming. State
legislators currently are scrambling to
provide a solution to a Supreme Court
ruling that funding and opportunities
must be allocated more uniformly and
fairly across districts in Wyoming. |
am hopeful that Congress can pass this
IDEA legislation and eliminate at least
one of the sources of uncertainty for
educators and, more particularly, for
parents in my State.

Since its original passage in 1975, it
has become clear that there are im-
provements that are necessary to
IDEA. Wyoming teachers and adminis-
trators have contacted me expressing
concern about the endless paper trail. |
hear that every night, as a matter of
fact, at home; as | mentioned, my wife
teaches special kids and spends, unfor-
tunately, as much time in paperwork
as she does with kids. That is too bad.

They complain the current law is un-
clear and places too much emphasis on
paperwork and process rather than ac-
tually working hands-on with children.
The bill we have before us today at-
tempts to reduce paperwork associated
with the individualized educational
plan. Teachers and administrators also
write to me, and | am sure to my fellow
Senators, to ask for strengthening of
the discipline and school safety provi-
sions of the law. They want power to
take steps necessary to assure that
schools are safe for all children. S. 717
would give the power to school officials
to remove disabled students who bring
weapons or drugs to school and keep
them out for as long as 45 days pending
a final decision. This will give edu-
cators a clearer understanding of how
they are able to exercise discipline
with disabled children, as they should
be able to.

IDEA has also proved to be a highly
litigated area of law. This bill will re-
quire that mediation be made available
in all States as an alternative to the
more expensive court hearings. Medi-
ation has been shown effective in re-
solving most of these kinds of disputes.
Meeting with the mediator will help
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