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Government of the Commonwealth of
the Phillipines and the Philippine
Scouts to have been active service for
purposes of benefits under programs
administered by the Secretary of Vet-
erans Affairs; to the Committee on
Veterans Affairs.

THE FILIPINO VETERANS EQUITY ACT OF 1997

Mr. INOUYE. Mr. President, I rise to
introduce legislation which amends
title 38, United States Code, to restore
full veterans’ benefits, by reason of
service to certain organized military
forces of the Philippine Commonwealth
Army and the Philippine Scouts.

On July 26, 1942, President Roosevelt
issued a military order that called
members of the Philippine Common-
wealth Army into the service of the
U.S. Forces of the Far East. Under the
command of Gen. Douglas MacArthur,
our Filipino allies joined American sol-
diers in fighting some of the most
fiercest battles of World War II.

From the onset of the war through
February 18, 1946, Filipinos who were
called into service under President
Roosevelt’s order were entitled to full
veterans’ benefits by reason of their ac-
tive service in our Armed Forces. Un-
fortunately, on February 18, 1946, the
Congress enacted the Rescission Act of
1946 (now codified as section 107, title
38, United States Code), which states
that service performed by these Fili-
pino veterans is not deemed as active
service for purposes of any law of the
United States conferring rights, privi-
leges, or benefits. On May 27, 1946, the
Congress extended the limitation on
benefits to the new Philippine Scouts
units.

Interestingly enough, section 107 de-
nied Filipino veterans access to health
care, particularly for nonservice con-
nected disability, and denied them
other benefits such as pensions and
home loan guarantees. Additionally,
section 107 limited the benefits re-
ceived for service-connected disabil-
ities and death compensation to 50 per-
cent of what was received by their
American counterparts.

As a result, Filipino veterans sued to
obtain relief from this discriminatory
treatment. The U.S. District Court for
the District of Columbia, on May 12,
1989, in Quiban versus U.S. Veterans
Administration, declared section 107
unconstitutional. However, the U.S.
Court of Appeals for the District of Co-
lumbia reversed that ruling and the
veterans did not file a petition for cer-
tiorari to the U.S. Supreme Court.
Thus, the Congress is the only hope for
rectifying this injustice.

For many years, Filipino veterans of
World War II have sought to correct
this injustice by seeking equal treat-
ment for their valiant military service
in our Armed Forces. We must not ig-
nore the recognition they duly deserve
as U.S. veterans. Accordingly, I urge
my colleagues to support this measure
which would restore full veterans’ ben-
efits, by reason of service, to our Fili-
pino allies of World War II.

Mr. President, I ask unanimous con-
sent that the text of my bill be placed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 623
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Filipino
Veterans Equity Act of 1997’’.
SEC. 2. CERTAIN SERVICE IN THE ORGANIZED

MILITARY FORCES OF THE PHIL-
IPPINES AND THE PHILIPPINE
SCOUTS DEEMED TO BE ACTIVE
SERVICE.

(a) IN GENERAL.—Section 107 of title 38,
United States Code, is amended—

(1) in subsection (a)—
(A) by striking out ‘‘not’’ after ‘‘Army of

the United States, shall’’; and
(B) by striking out ‘‘, except benefits

under—’’ and all that follows and inserting
in lieu thereof a period; and

(2) in subsection (b)—
(A) by striking out ‘‘not’’ after ‘‘Armed

Forces Voluntary Recruitment Act of 1945
shall’’; and

(B) by striking out ‘‘except—’’ and all that
follows and inserting in lieu thereof a period.

(b) CONFORMING AMENDMENTS.—(1) The
heading of such section is amended to read
as follows:
§ 107. Certain service deemed to be active

service: service in organized military forces
of the Philippines and in the Philippine
Scouts’’.
(2) The item relating to such section in the

table of sections at the beginning of chapter
1 of such title is amended to read as follows:
‘‘107. Certain service deemed to be active

service: service in organized
military forces of the Phil-
ippines and in the Philippine
Scouts.’’.

SEC. 3. EFFECTIVE DATE.
(a) IN GENERAL.—The amendments made by

this Act shall take effect on the date of en-
actment of this Act.

(b) APPLICABILITY.—No benefits shall ac-
crue to any person for any period before the
effective date of this Act by reason of the
amendments made by this Act.

f

By Mr. BUMPERS:
S. 624. A bill to establish a competi-

tive process for the awarding of conces-
sion contracts in units of the National
Park System, and for other purposes;
to the Committee on Energy and Natu-
ral Resources.

THE NATIONAL PARK SERVICE CONCESSION
POLICY REFORM ACT OF 1997

Mr. BUMPERS. Mr. President, as a
part of the Earth Day celebration, I
am, once again, introducing legislation
to reform the concessions policies of
the National Park Service. This bill is
very similar to a bill I sponsored in the
103d Congress—listen to this—which
passed the Senate 90 to 9 and passed
the House 386 to 30, but it is not yet
law. It repeals the 1965 Concessions
Policy Act which has been over a 30-
year-old outrage.

My legislation would establish an
open competitive process for awarding
concessions contracts in units of the
National Park System. It will be a
competitive process for the first time.

These contracts are very lucrative the
way they are let under the 1965 act, and
the American people are getting
shafted and have been for a very long
time.

Instead of putting the money that we
get today back into the Treasury for
general purposes, under my bill, the
money we get from the contracts will
go to a special account for the use of
the National Park Service, and Lord
only knows every study shows they
need it.

This will be the 18th year that I have
worked to reform the concession poli-
cies of this country. The very first
oversight hearing I ever held upon be-
coming chairman of the Parks Sub-
committee in 1979 was on this very
issue. One has to have a lot of patience
to operate around here.

Since that time, there has been no
telling how many reports, hearings,
markups, floor debates there have
been. Everybody agrees the existing
law ought to be changed, but in 18
years, with the most diligent efforts I
can put into it, it has not been
changed, simply because the park con-
cessioners have more clout with some
Members of the Senate than have I.
They have more clout than the Amer-
ican people have with the U.S. Senate.

Mr. President, let me just tell you
what has been happening.

In 1995—that is the latest year for
which we have complete information
on these concession contracts—in 1995,
the United States received just under
$16 million in franchise fees on gross
concession revenues of $676 million, a
whopping 2.4-percent return.

These contracts are almost handed
down from generation to generation.
They probably put them in their will
and give them to their first-born son.
It is almost impossible to undo one.
But the U.S. taxpayer had a 2.4 percent
return on $676 million of national park
concessions fees last year.

In all fairness, let me add this. Under
the existing law, a concessioner can
also make improvements in the parks
in consultation and agreement with
the National Park Service. He can
make improvements, he might even
build a new hotel—all kinds of things
like that—and he is entitled then to
take that into consideration as a part
of his fee. But even when you add that
in, even when you add in the amount
that concessioners spend to improve
the park, which, incidentally, is to
their benefit because it invariably in-
creases revenues, that increases the
amount we received to $40 million on
$676 million, still only a 5.9-percent re-
turn.

You can invest in a T-bill and do as
well, but this is our land, our property,
the reason tourists go there and spend
their money, because it is a park that
Congress, in its infinite wisdom, estab-
lished. Any property owner in the Unit-
ed States should ask yourself this ques-
tion: Would you lease your property
out for that kind of return when it was
producing that kind of revenue for the
lessee? You would not even consider it.
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A 5.9-percent return we are getting

now is better than we have received in
the past, but listen to this, just to
show you how ridiculous the current
policy is. You will recall that
Matsushita bought MCA, which owned
the Yosemite Park and Curry Co., the
concessioner at Yosemite. So
Matsushita, when they bought this
company, inherited the concessions
contract at Yosemite, which produces
the most concessions revenue of any
park in the United States.

This will show what happens when
you have competition. The people in
this place, incidentally, are supposed
to believe in capitalism. They believe
in competition. They believe if you
leave it to the marketplace, everything
will work out just hunky-dory, except,
it seems, for mining and concessions.

So, here was a contract that
Matsushita gave up, and whoever got
the new contract was going to have to
pay off a $62 million note.

What happened in this contract,
Matsushita gave up the contract, the
National Park Foundation took it for 1
day just for transition purposes, and
then Delaware North bid and was
awarded the new contract, the first
time, I believe, in the history of the
National Park Service, since the old
law, that a contract had been let com-
petitively.

Would you like to know what hap-
pened? The year before this contract
was let, the taxpayers got a return
from the Yosemite concessions oper-
ations of three-quarters of 1 percent.
And the first year—the first year—
Delaware North had it under the new,
actually competitively let contract; on
over $80 million of gross revenues, the
taxpayers received about a 16-percent
return.

Why, Mr. President, do we continue
to beat this dog about how important
it is to rebuild these facilities in the
parks and give a concessioner credit for
it and all that?

My bill eliminates the anticompeti-
tive measures of the 1965 act, but it
also recognizes that all concessions are
not the same.

People come to me and say, ‘‘How
about the small operators? They’re
struggling to make ends meet.’’ Under
my bill small family operations
grossing less than $500,000 a year would
retain a preference to renew their con-
tracts—so would outfitters and guide
operators. Even though they are not a
major share of the revenue, we prob-
ably exempt 80 to 90 percent of the con-
cession operations because most of
them are admittedly rather small. But
my bill ensures that there will be open
competition for the large contracts
which generate over 90 percent of the
total concessions revenue.

As I have already pointed out, the
revenues that we get under this bill
will go straight into a special account
to be used by the National Park Serv-
ice, similar to the entrance fee legisla-
tion just enacted last Congress.

Mr. President, one of the major
changes that is made in this bill is the

elimination of what is known as
possessory interest. And here is the
way it has been working. A conces-
sioner goes to the National Park Serv-
ice—this is just a hypothetical case—
and says, ‘‘We want to build a hotel for
$10 million.’’ They work out the deal
and the Park Service approves it.

What happens at that point is, they
start depreciating that hotel. Any busi-
nessman does that, of course. So the
concessioner starts depreciating this
$10 million hotel over a 30- or 40-year
period, whatever the IRS requires—let
us assume it is a 40-year depreciation—
and at the end of 20 years he has depre-
ciated $5 million and has $5 million left
to recover.

Under existing law, he is entitled to
receive whatever he can get for that
hotel. If he surrenders the contract, or
is kicked out, or for any other reason,
loses his contract, he can receive lit-
erally the fair market value of the
hotel, which may very well be $15 mil-
lion. He only paid $10 million, he has a
tax deduction of $5 million, and he can
turn right around and sell it for $15
million and make that an obligation of
the next concessioner.

How much nonsense can you put in
one law? You think about that. Now,
you talk about a bird’s nest on the
ground, that is possessory interest.

Mr. President, there is one other pro-
vision in the old law that is equally as
egregious. And that is the preferential
right an incumbent concessioner gets
to renew his contract. Another hypo-
thetical case—you have a 15-year con-
tract, we will say, in Yellowstone Na-
tional Park. At the end of the 15 years,
the Park Service will put out a notice
to anybody who might be interested to
let them know if they would like to bid
on the concessions operation at Yel-
lowstone.

So let us assume that I would kind of
like to have the Yellowstone contract,
so I go to the Park Service and say, ‘‘I
would like to bid on this.’’ And the
Park Service says, ‘‘That’s just jakey.
You go ahead and bid. Tell us what you
would give us for it.’’ But let me tell
you something, whatever you bid, the
guy who has the contract now is enti-
tled meet your bid, and if so, he gets it.

You tell me, why would I spend a
half-million dollars or whatever it
takes preparing a bid on something as
significant as the concessions in
Yelowstone National Park, knowing
that the person who has that contract
now need only meet my bid?

He may have paid a 2-percent return
to the Federal Government last year. I
may be willing to pay 10 percent. And
the incumbent concessioner knows
what the contract is worth. So he
comes in and says, ‘‘Well, I’ll give you
10 percent, too.’’ So I ask you, if you
are a businessman, who in his right
mind is going to go out there and spend
a lot of money preparing a bid, know-
ing that the person who has the con-
tract right now only need match your
bid?

I hear a lot of talk on the floor of the
Senate about good old capitalism and

good old competition and how it solves
all problems. This is the most egre-
gious policy I can imagine and yet it
has been going on for years and years.

But if we pass this bill it will not go
on any more.

Mr. President, we have made some
progress through the efforts of the ad-
ministration. However, they have gone
about as far as they can go just doing
things by regulation. They cannot do
very much more. But I give a lot of
credit to Bruce Babbitt and President
Clinton for at least trying to bring
some equity into this without changing
the law.

But you know, we have a lot of Sen-
ators here who have good friends who
had the concession contract on some
park in their State for 40 years, and
they just cannot see fit to change the
law.

You know, the other night I was
watching some show on NBC about
mining and how egregious our mining
policies are. I have worked on that for
about 8 years. And I think this year
may finally be the year because it is
getting to be a kind of a political hot
potato for people who are not from
mining States to continue to allow
that kind of ripoff, rape, and pillage of
the taxpayers. But I can tell you it is
not a bit worse than this concessions
policy we have had for all these years.

Mr. President, I ask unanimous con-
sent that the full text of the bill be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

S. 624
Be it enacted in the Senate and the House of

Representatives of the United States of America
in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Park Service Concession Policy Reform Act
of 1997’’.
SEC. 2. FINDINGS AND POLICY.

(a) FINDINGS.—In furtherance of the Act of
August 25, 1916 (39 Stat. 535), as amended (16
U.S.C. 1, 2–4), which directs the Secretary of
the Interior to administer areas of the Na-
tional Park System in accordance with the
fundamental purpose of preserving their sce-
nery, wildlife, natural and historic objects,
and providing for their enjoyment in a man-
ner that will leave them unimpaired for the
enjoyment of future generations, the Con-
gress finds that the preservation and con-
servation of park resources and values re-
quires that such public accommodations, fa-
cilities, and services as the Secretary deter-
mines are necessary and appropriate in ac-
cordance with this Act—

(1) should be provided only under carefully
controlled safeguards against unregulated
and indiscriminate use so that visitation will
not unduly impair these values; and

(2) should be limited to locations and de-
signs consistent to the highest practicable
degree with the preservation and conserva-
tion of park resources and values.

(b) POLICY.—It is the policy of the Congress
that—

(1) development on Federal lands within a
park shall be limited to those facilities and
services that the Secretary determines are
necessary and appropriate for public use and
enjoyment of the park in which such facili-
ties and services are located;

(2) development of such facilities and serv-
ices within a park should be consistent to
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the highest practicable degree with the pres-
ervation and conservation of the park’s re-
sources and values;

(3) such facilities and services should be
provided by private persons, corporations, or
other entities, except when no qualified pri-
vate interest is willing to provide such facili-
ties and services;

(4) if the Secretary determines that devel-
opment should be provided within a park,
such development shall be designed, located,
and operated in a manner that is consistent
with the purposes for which such park was
established;

(5) the right to provide such services and to
develop or utilize such facilities should be
awarded to the person, corporation, or entity
submitting the best proposal through a com-
petitive selection process; and

(6) such facilities or services should be pro-
vided to the public at reasonable rates.
SEC. 3. DEFINITIONS.

As used in this Act, the term—
(1) ‘‘concessioner’’ means a person, cor-

poration, or other entity to whom a conces-
sion contract has been awarded;

(2) ‘‘concession contract’’ means a contract
or permit (but not a commercial use author-
ization issued pursuant to section 6) to pro-
vide facilities or services, or both, at a park;

(3) ‘‘facilities’’ means improvements to
real property within parks used to provide
accommodations, facilities, or services to
park visitors;

(4) ‘‘park’’ means a unit of the National
Park System;

(5) ‘‘proposal’’ means the complete pro-
posal for a concession contract offered by a
potential or existing concessioner in re-
sponse to the minimum requirements for the
contract established by the Secretary; and

(6) ‘‘Secretary’’ means the Secretary of the
Interior.
SEC. 4. REPEAL OF CONCESSION POLICY ACT OF

1965.
(a) REPEAL.—The Act of October 9, 1965,

Public Law 89–249 (79 Stat. 969, 16 U.S.C. 20–
20g), entitled ‘‘An Act relating to the estab-
lishment of concession policies administered
in the areas administered by the National
Park Service and for other purposes’’, is
hereby repealed. The repeal of such Act shall
not affect the validity of any contract en-
tered into under such Act, but the provisions
of this Act shall apply to any such contract
except to the extent such provisions are in-
consistent with the express terms and condi-
tions of the contract.

(b) CONFORMING AMENDMENT.—The fourth
sentence of section 3 of the Act of August 25,
1916 (16 U.S.C. 3; 39 Stat. 535) is amended by
striking all through ‘‘no natural’’ and insert-
ing in lieu thereof, ‘‘No natural’’.
SEC. 5. CONCESSION POLICY.

Subject to the findings and policy stated in
section 2, and upon a determination by the
Secretary that facilities or services are nec-
essary and appropriate for the accommoda-
tion of visitors at a park, the Secretary
shall, consistent with the provisions of this
Act, laws relating generally to the adminis-
tration and management of units of the Na-
tional Park System, and the park’s general
management plan, concession plan, and
other applicable plans, authorize private per-
sons, corporations, or other entities to pro-
vide and operate such facilities or services as
the Secretary deems necessary and appro-
priate.
SEC. 6. COMMERCIAL USE AUTHORIZATIONS

(a) IN GENERAL.—To the extent specified in
this section, the Secretary, upon request,
may authorize a private person, corporation,
or other entity to provide services to park
visitors through a commercial use authoriza-
tion.

(b) CRITERIA FOR ISSUANCE OF AUTHORIZA-
TION.—(1) The authority of this section may

be used only to authorize provision of serv-
ices that the Secretary determines will have
minimal impact on park resources and val-
ues and which are consistent with the pur-
poses for which the park was established and
with all applicable management plans for
such park.

(2) The Secretary—
(A) shall require payment of a reasonable

fee for issuance of an authorization under
this section, such fees to remain available
without further appropriation to be used, at
a minimum, to recover associated manage-
ment and administration costs;

(B) shall require that the provision of serv-
ices under such an authorization be accom-
plished in a manner consistent to the highest
practicable degree with the preservation and
conservation of park resources and values;

(C) shall take appropriate steps to limit
the liability of the United States arising
from the provision of services under such an
authorization; and

(D) shall have no authority under this sec-
tion to issue more authorizations than are
consistent with the preservation and proper
management of park resources and values,
and shall establish such other conditions for
issuance of such an authorization as the Sec-
retary determines appropriate for the protec-
tion of visitors, provision of adequate and
appropriate visitor services, and protection
and proper management of the resources and
values of the park.

(c) LIMITATIONS.—Any authorization issued
under this section shall be limited to—

(1) commercial operations with annual
gross revenues of not more than $25,000 re-
sulting from services originating and pro-
vided solely within a park pursuant to such
authorization; or

(2) the incidental use of park resources by
commercial operations which provide serv-
ices originating outside of the park’s bound-
aries: Provided, That such authorization
shall not provide for the construction of any
structure, fixture, or improvement on Fed-
eral lands within the park.

(d) DURATION.—The term of any authoriza-
tion issued under this section shall not ex-
ceed two years.

(e) OTHER CONTRACTS.—A person, corpora-
tion, or other entity seeking or obtaining an
authorization pursuant to this section shall
not be precluded from also submitting pro-
posals for concession contracts.
SEC. 7. COMPETITIVE SELECTION PROCESS.

(a) IN GENERAL.—(1) Except as provided in
subsection (b), and consistent with the provi-
sions of subsection (g), any concession con-
tract entered into pursuant to this Act shall
be awarded to the person, corporation, or
other entity submitting the best proposal as
determined by the Secretary, through a com-
petitive selection process, as provided in this
section.

(2)(A) As soon as practicable after the date
of enactment of this Act, the Secretary shall
promulgate appropriate regulations estab-
lishing the competitive selection process.

(B) The regulations shall include provi-
sions for establishing a procedure for the res-
olution of disputes between the Secretary
and a concessioner in those instances where
the Secretary has been unable to meet condi-
tions or requirements or provide such serv-
ices, if any, as set forth in a prospectus pur-
suant to sections 7(c)(2) (D) and (E).

(b) TEMPORARY CONTRACT.—Notwithstand-
ing the provisions of subsection (a), the Sec-
retary may award a temporary concession
contract in order to avoid interruption of
services to the public at a park, except that
prior to making such a determination, the
Secretary shall take all reasonable and ap-
propriate steps to consider alternatives to
avoid such an interruption.

(c) PROSPECTUS.—(1)(A) Prior to soliciting
proposals for a concession contract at a
park, the Secretary shall prepare a prospec-
tus soliciting proposals, and shall publish a
notice of its availability at least once in
local or national newspapers or trade publi-
cations, as appropriate, and shall make such
prospectus available upon request to all in-
terested parties.

(B) A prospectus shall assign a weight to
each factor identified therein related to the
importance of such factor in the selection
process. Points shall be awarded for each
such factor, based on the relative strength of
the proposal concerning that factor.

(2) The prospectus shall include, but need
not be limited to, the following informa-
tion—

(A) the minimum requirements for such
contract, as set forth in subsection (d);

(B) the terms and conditions of the exist-
ing concession contract awarded for such
park, if any, including all fees and other
forms of compensation provided to the Unit-
ed States by the concessioner;

(C) other authorized facilities or services
which may be provided in a proposal;

(D) facilities and services to be provided by
the Secretary to the concessioner, if any, in-
cluding but not limited to, public access,
utilities, and buildings;

(E) minimum public services to be offered
within a park by the Secretary, including
but not limited to, interpretive programs,
campsites, and visitor centers; and

(F) such other information related to the
proposed concession operation as is provided
to the Secretary pursuant to a concession
contract or is otherwise available to the Sec-
retary, as the Secretary determines is nec-
essary to allow for the submission of com-
petitive proposals.

(d) MINIMUM PROPOSAL REQUIREMENTS.—(1)
No proposal shall be considered which fails
to meet the minimum requirements as deter-
mined by the Secretary. Such minimum re-
quirements shall include, but need not be
limited to—

(A) the minimum acceptable franchise fee;
(B) any facilities, services, or capital in-

vestment required to be provided by the con-
cessioner; and

(C) measures necessary to ensure the pro-
tection and preservation of park resources.

(2) The Secretary shall reject any proposal,
notwithstanding the franchise fee offered, if
the Secretary determines that the person,
corporation, or entity is not qualified, is
likely to provide unsatisfactory service, or
that the proposal is not responsive to the ob-
jectives of protecting and preserving park re-
sources and of providing necessary and ap-
propriate facilities or services to the public
at reasonable rates.

(3) If all proposals submitted to the Sec-
retary either fail to meet the minimum re-
quirements or are rejected by the Secretary,
the Secretary shall establish new minimum
contract requirements and re-initiate the
competitive selection process pursuant to
this section.

(e) SELECTION OF BEST PROPOSAL.—(1) In
selecting the best proposal, the Secretary
shall consider the following principal fac-
tors:

(A) the responsiveness of the proposal to
the objectives of protecting and preserving
park resources and of providing necessary
and appropriate facilities and services to the
public at reasonable rates;

(B) the experience and related background
of the person, corporation, or entity submit-
ting the proposal, including but not limited
to, the past performance and expertise of
such person, corporation, or entity in provid-
ing the same or similar facilities or services;

(C) the financial capability of the person,
corporation, or entity submitting the pro-
posal; and
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(D) the proposed franchise fee: Provided,

That consideration of revenue to the United
States shall be subordinate to the objectives
of protecting and preserving park resources
and of providing necessary and appropriate
facilities or services to the public at reason-
able rates.

(2) The Secretary may also consider such
secondary factors as the Secretary deems ap-
propriate.

(3) In developing regulations to implement
this Act, the Secretary shall consider the ex-
tent to which plans for employment of Indi-
ans (including Native Alaskans) and involve-
ment of businesses owned by Indians, Indian
tribes, or Native Alaskans in the operation
of concession contracts should be identified
as a factor in the selection of a best proposal
under this section.

(f) CONGRESSIONAL NOTIFICATION.—(1) The
Secretary shall submit any proposed conces-
sion contract with anticipated annual gross
receipts in excess of $5,000,000 or a duration
of ten or more years to the Committee on
Energy and Natural Resources of the United
States Senate and the Committee on Re-
sources of the United States House of Rep-
resentatives.

(2) The Secretary shall not award any such
proposed contract until at least 60 days sub-
sequent to the notification of both Commit-
tees.

(g) NO PREFERENTIAL RIGHT OF RENEWAL.—
(1) Except as provided in paragraph (2), the
Secretary shall not grant a preferential right
to a concessioner to renew a concession con-
tract entered into pursuant to this Act.

(2) The Secretary shall grant a preferential
right of renewal with respect to a concession
contract covered by subsections (h) and (i),
subject to the requirements of the appro-
priate subsection.

(A) As used in this subsection, and sub-
sections (h) and (i), the term ‘‘preferential
right of renewal’’ means that the Secretary
shall allow a concessioner satisfying the re-
quirements of this subsection (and sub-
sections (h) or (i), as appropriate) the oppor-
tunity to match the terms and conditions of
any competing proposal which the Secretary
determines to be the best proposal.

(B) A concessioner who exercises a pref-
erential right of renewal in accordance with
the requirements of this paragraph shall be
entitled to award of the new concession con-
tract with respect to which such right is ex-
ercised.

(h) OUTFITTING AND GUIDE CONTRACTS.—(1)
The provisions of paragraph (g)(2) shall apply
only—

(A) to a concession contract—
(i) which solely authorizes a concessioner

to provide outfitting, guide, river running, or
other substantially similar services within a
park; and

(ii) which does not grant such concessioner
any interest in any structure, fixture, or im-
provement pursuant to section 12; and

(B) where the Secretary determines that
the concessioner has operated satisfactorily
during the term of the contract (including
any extensions thereof); and

(C) where the Secretary determines that
the concessioner has submitted a responsive
proposal for a new contract which satisfies
the minimum requirements established by
the Secretary pursuant to section 7.

(2) With respect to a concession contract
(or extension thereof) covered by this sub-
section which is in effect on the date of en-
actment of this Act, the provisions of this
paragraph shall apply if the holder of such
contract, under the laws and policies in ef-
fect on the day before the date of enactment
of this Act, would have been entitled to a
preferential right to renew such contract
upon its expiration.

(i) CONTRACTS WITH ANNUAL GROSS RE-
CEIPTS UNDER $500,000.—(1) The provisions of

paragraph (g)(2) shall also apply to a conces-
sion contract—

(A) which the Secretary estimates will re-
sult in annual gross receipts of less than
$500,000;

(B) where the Secretary has determined
that the concessioner has operated satisfac-
torily during the term of the contract (in-
cluding any extensions thereof); and

(C) that the concessioner has submitted a
responsive proposal for a new concession
contract which satisfies the minimum re-
quirements established by the Secretary pur-
suant to section 7.

(2) The provisions of this subsection shall
not apply to a concession contract which
solely authorizes a concessioner to provide
outfitting, guide, river running, or other sub-
stantially similar services within a park pur-
suant to subsection (h).

(j) NO PREFERENTIAL RIGHT TO ADDITIONAL
SERVICES.—The Secretary shall not grant a
preferential right to a concessioner to pro-
vide new or additional services at a park.
SEC. 8. FRANCHISE FEES.

(a) IN GENERAL.—Franchise fees shall not
be less than the minimum fee established by
the Secretary of each contract. The mini-
mum fee shall be determined in a manner
that will provide the concessioner with a
reasonable opportunity to realize a profit on
the operation as a whole, commensurate
with the capital invested and the obligations
assumed under the contract.

(b) MULTIPLE CONTRACTS WITHIN A PARK.—
If multiple concession contracts are awarded
to authorize concessioners to provide the
same or similar outfitting, guide, river run-
ning, or other similar services at the same
approximate location or resource within a
specific park, the Secretary shall establish
an identical franchise fee for all such con-
tracts, subject to periodic review and revi-
sion by the Secretary. Such fee shall reflect
fair market value.

(c) ADJUSTMENT OF FRANCHISE FEES.—The
amount of any franchise fee for the term of
the concession contract shall be specified in
the concession contract and may only be
modified to reflect substantial changes from
the conditions specified or anticipated in the
contract.
SEC. 9. USE OF FRANCHISE FEES.

(a) DEPOSITS TO TREASURY.—All receipts
collected pursuant to this Act shall be cov-
ered into a special account established in the
Treasury of the United States. Except as
provided in subsection (b), amounts covered
into such account in a fiscal year shall be
available for expenditure, subject to appro-
priation, solely as follows:

(1) Fifty percent shall be allocated among
the units of the National Park System in the
same proportion as franchise fees collected
from a specific unit bears to the total
amount covered into the account for each
fiscal year, to be used for resource manage-
ment and protection, maintenance activi-
ties, interpretation, and research.

(2) Fifty percent shall be allocated among
the units of the National Park System on
the basis of need, in a manner to be deter-
mined by the Secretary, to be used for re-
source management and protection, mainte-
nance activities, interpretation, and re-
search.

(b) SPECIAL ACCOUNT.—(1) Beginning in fis-
cal year 1998, all receipts collected in the
previous year in excess of the following
amounts shall be made available from the
special account to the Secretary without fur-
ther appropriation, to be allocated among
the units of the National Park System on
the basis of need, in a manner to be deter-
mined by the Secretary, to be used for re-
source management and protection, mainte-
nance activities, interpretation, and re-
search:

(1) $17,000,000 for fiscal year 1998.
(2) $18,000,000 for fiscal year 1999.
(3) $18,000,000 for fiscal year 2000.
(4) $18,000,000 for fiscal year 2001.
(5) $18,000,000 for fiscal year 2002.
(c) EXISTING CONCESSIONER IMPROVEMENT

FUNDS.—Nothing in this section shall affect
or restrict the use of funds maintained by a
concessioner in an existing concessioner im-
provement account pursuant to a concession
contract in effect as of the date of enactment
of this Act. No new, renewed, or extended
contracts entered into after the date of en-
actment of this Act shall provide for or au-
thorize the use of such concessioner improve-
ment accounts.

(d) INSPECTOR GENERAL AUDITS.—Beginning
in fiscal year 1998, the Inspector General of
the Department of the Interior shall conduct
a biennial audit of the concession fees gen-
erated pursuant to this Act. The Inspector
General shall make a determination as to
whether concession fees are being collected
and expended in accordance with this Act
and shall submit copies of each audit to the
Committee on Energy and Natural Resources
of the United States Senate and the Commit-
tee on Resources of the United States House
of Representatives.
SEC. 10. DURATION OF CONTRACT.

(a) MAXIMUM TERM.—A concession contract
entered into pursuant to this Act shall be
awarded for a term not to exceed ten years:
Provided, however, That the Secretary may
award a contract for a term of up to twenty
years if the Secretary determines that the
contract terms and conditions necessitate a
longer term.

(b) TEMPORARY CONTRACT.—A temporary
concession contract awarded on a non-com-
petitive basis pursuant to section 7(b) shall
be for a term not to exceed two years.
SEC. 11. TRANSFER OF CONTRACT.

(a) IN GENERAL.—No concession contract
may be transferred, assigned, sold, or other-
wise conveyed by a concessioner without
prior written notification to, and approval of
the Secretary.

(b) APPROVAL OF TRANSFER.—The Sec-
retary shall not unreasonably withhold ap-
proval of a transfer, assignment, sale, or con-
veyance of a concession contract, but shall
not approve the transfer, assignment, sale,
or conveyance of a concession contract to
any individual, corporation or other entity if
the Secretary determines that—

(1) such individual, corporation or entity
is, or is likely to be, unable to completely
satisfy all of the requirements, terms, and
conditions of the contract;

(2) such transfer, assignment, sale or con-
veyance is not consistent with the objectives
of protecting and preserving park resources,
and of providing necessary and appropriate
facilities or services to the public at reason-
able rates;

(3) such transfer, assignment, sale, or con-
veyance relates to a concession contract
which does not provide to the United States
consideration commensurate with the prob-
able value of the privileges granted by the
contract; or

(4) the terms of such transfer, assignment,
sale, or conveyance directly or indirectly at-
tribute a significant value to intangible as-
sets or otherwise may so reduce the oppor-
tunity for a reasonable profit over the re-
maining term of the contract that the Unit-
ed States may be required to make substan-
tial additional expenditures in order to avoid
interruption of services to park visitors.
SEC. 12. PROTECTION OF CONCESSIONER IN-

VESTMENT.
(a) CURRENT CONTRACT.—(1) A concessioner

who before the date of the enactment of this
Act has acquired or constructed, or is re-
quired under an existing concession contract
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to commence acquisition or construction of
any structure, fixture, or improvement upon
land owned by the United States within a
park, pursuant to such contract, shall have a
possessory interest therein, to the extent
provided by such contract.

(2) Unless otherwise provided in such con-
tract, said possessory interest shall not be
extinguished by the expiration or termi-
nation of the contract and may not be taken
for public use without just compensation.
Such possessory interest may be assigned,
transferred, encumbered, or relinquished.

(3) Upon the termination of a concession
contract in effect before the date of enact-
ment of this title, the Secretary shall deter-
mine the value of any outstanding
possessory interest applicable to the con-
tract, such value to be determined for all
purposes on the basis of applicable laws and
contracts in effect on the day before the date
of enactment of this Act.

(4) Nothing in this subsection shall be con-
strued to grant a possessory interest to a
concessioner whose contract in effect on the
date of enactment of this Act does not in-
clude recognition of a possessory interest.

(b) NEW CONTRACTS.—(1)(A) With respect to
a concession contract entered into on or
after the date of enactment of this Act, the
value of any outstanding possessory interest
associated with such contract shall be set at
the value determined by the Secretary pur-
suant to subsection (a)(3).

(B) As a condition of entering into a con-
cession contract, the value of any outstand-
ing possesory interest shall be reduced on an
annual basis, in equal portions, over the
same number of years as the time period as-
sociated with the straight line depreciation
of the structure, fixture, or improvement as-
sociated with such possessory interest, as
provided by applicable Federal income tax
laws and regulations in effect on the day be-
fore the date of enactment of this Act.

(C) In the event that the contract expires
or is terminated prior to the elimination of
any outstanding possessory interest, the
concessioner shall be entitled to receive
from the United States or the successor con-
cessioner payment equal to the remaining
value of the possessory interest.

(D) A successor concessioner may not re-
value any outstanding possessory interest,
nor the period of time over which such inter-
est is reduced.

(E) Title to any structure, fixture, or im-
provement associated with any outstanding
possessory interest shall be vested in the
United States.

(2)(A) If the Secretary determines during
the competitive selection process that all
proposals submitted either fail to meet the
minimum requirements or are rejected (as
provided in section 7), the Secretary may,
solely with respect to any outstanding
possessory interest associated with the con-
tract and established pursuant to a conces-
sion contract entered into prior to the date
of enactment of this Act, suspend the reduc-
tion provisions of subsection (b)(1)(B) for the
duration of the contract, and re-initiate the
competitive selection process as provided in
section 7.

(B) The Secretary may suspend such reduc-
tion provisions only if the Secretary deter-
mines that the establishment of other new
minimum contract requirements is not like-
ly to result in the submission of satisfactory
proposals, and that the suspension of the re-
duction provisions is likely to result in the
submission of satisfactory proposals: Pro-
vided, however, That nothing in this para-
graph shall be construed to require the Sec-
retary to establish a minimum franchise fee
at a level below the franchise fee in effect for
such contract on the day before the expira-
tion date of the previous contract.

(c) NEW STRUCTURES.—(1) On or after the
date of enactment of this Act, a concessioner
who constructs or acquires a new, additional,
or replacement structure, fixture, or im-
provement upon land owned by the United
States within a park, pursuant to a conces-
sion contract, shall have an interest in such
structure, fixture, or improvement equiva-
lent to the actual original cost of acquiring
or constructing such structure, fixture, or
improvement, less straight line depreciation
over the estimated useful life of the asset ac-
cording to Generally Accepted Accounting
Principles: Provided, That in no event shall
the estimated useful life of such asset exceed
the depreciation period used for such asset
for Federal income tax purposes.

(2) In the event that the contract expires
or is terminated prior to the recovery of
such costs, the concessioner shall be entitled
to receive from the United States or the suc-
cessor concessioner payment equal to the
value of the concessioner’s interest in such
structure, fixture, or improvement. A succes-
sor concessioner may not revalue the inter-
est in such structure, fixture, or improve-
ment, the method of depreciation, or the es-
timated useful life of the asset.

(3) Title to any such structure, fixture, or
improvement shall be vested in the United
States.

(d) INSURANCE, MAINTENANCE AND REPAIR.—
Nothing in this section shall affect the obli-
gation of a concessioner to insure, maintain,
and repair any structure, fixture, or im-
provement assigned to such concessioner and
to insure that such structure, fixture, or im-
provement fully complies with applicable
safety and health laws and regulations.
SEC. 13. RATES AND CHARGES TO PUBLIC.

The reasonableness of a concessioner’s
rates and charges to the public shall, unless
otherwise provided in the bid specifications
and contract, be judged primarily by com-
parison with those rates and charges for fa-
cilities and services of comparable character
under similar conditions, with due consider-
ation for length of season, seasonal variance,
average percentage of occupancy, accessibil-
ity, availability and costs of labor and mate-
rials, type of patronage, and other factors
deemed significant by the Secretary.
SEC. 14. CONCESSIONER PERFORMANCE EVALUA-

TION.
(a) REGULATIONS.—as soon as practicable

after the date of enactment of this Act, the
Secretary shall publish, after an appropriate
period for public comment, regulations es-
tablishing standards and criteria for evaluat-
ing the performance of concessions operating
within parks.

(b) PERIODIC EVALUATION.—(1) The Sec-
retary shall periodically conduct an evalua-
tion of each concessioner operating under a
concession contract pursuant to this Act, as
appropriate, to determine whether such con-
cessioner has performed satisfactorily. In
evaluating a concessioner’s performance, the
Secretary shall seek and consider applicable
reports and comments from appropriate Fed-
eral, State, and local regulatory agencies,
and shall seek and consider the applicable
views of park visitors and concession cus-
tomers. If the Secretary’s performance eval-
uation results in an unsatisfactory rating of
the concessioner’s overall operation, the
Secretary shall provide the concessioner
with a list of the minimum requirements
necessary for the operation to be rated satis-
factory, and shall so notify the concessioner
in writing.

(2) The Secretary may terminate a conces-
sion contract if the concessioner fails to
meet the minimum operational requirements
identified by the Secretary within the time
limitations established by the Secretary at
the time notice of the unsatisfactory rating
is provided to the concessioner.

(3) If the Secretary terminates a conces-
sion contract pursuant to this section, the
Secretary shall solicit proposals for a new
contract consistent with the provisions of
this Act.
SEC. 15. RECORDKEEPING REQUIREMENTS.

(a) IN GENERAL.—Each concessioner shall
keep such records as the Secretary may pre-
scribe to enable the Secretary to determine
that all terms of the concessioner’s contract
have been, and are being faithfully per-
formed, and the Secretary or any of the Sec-
retary’s duly authorized representatives
shall, for the purpose of audit and examina-
tion, have access to such records and to
other books, documents and papers of the
concessioner pertinent to the contract and
all the terms and conditions thereof as the
Secretary deems necessary.

(b) GENERAL ACCOUNTING OFFICE REVIEW.—
The Comptroller General of the United
States or any of his or her duly authorized
representatives shall, until the expiration of
five calendar years after the close of the
business year for each concessioner, have ac-
cess to and the right to examine any perti-
nent books, documents, papers, and records
of the concessioner related to the contracts
or contracts involved.
SEC. 16. EXEMPTION FROM CERTAIN LEASE RE-

QUIREMENTS.
The provisions of section 321 of the Act of

June 30, 1932 (47 Stat. 412; 40 U.S.C. 303b), re-
lating to the leasing of buildings and prop-
erties of the United States, shall not apply
to contracts awarded by the Secretary pur-
suant to this Act.
SEC. 17. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated
such sums as may be necessary to carry out
this Act.

By Mr. MCCONNELL (for himself,
Mr. MOYNIHAN, Mr. LIEBERMAN,
Mr. GORTON and Mr. GRAMS):

S. 625. A bill to provide for competi-
tion between forms of motor vehicle in-
surance, to permit an owner of a motor
vehicle to choose the most appropriate
form on insurance for that person, to
guarantee affordable premiums, to pro-
vide for more adequate and timely
compensation for accident victims, and
for other purposes; to the Committee
on Commerce, Science, and Transpor-
tation.

THE AUTO CHOICE REFORM ACT OF 1997

Mr. MCCONNELL. Mr. President, I
am happy today to join with my es-
teemed colleagues, Senator MOYNIHAN
and Senator LIEBERMAN, to announce
the introduction of the Auto Choice
Reform Act. As you know, we intro-
duced this bill in the last Congress,
along with Senator Dole. We are proud
to announce that Senator SLADE GOR-
TON and Senator ROD GRAMS have also
joined us as original cosponsors.

You will hear lots of discussion
today, and in the coming months,
about various aspects of automobile in-
surance and tort liability. But, every-
thing you will hear about Auto Choice
can be summed up in two words: choice
and savings.

Consumers want, need, and deserve
both.

Very simply, the Auto Choice Reform
Act offers consumers the choice of opt-
ing out of the pain and suffering litiga-
tion lottery. The consumers who make
this choice will achieve a substantial
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savings on automobile insurance pre-
miums.

Based on an analysis by the Rand In-
stitute for Civil Justice, the Joint Eco-
nomic Committee estimates that,
under Auto Choice, consumers could
save a total of $45 billion nationwide in
1997—at no cost to the Government.
And, over 5 years, Auto Choice could
make available a total of $246 billion in
savings. Now, that’s better than any
tax cut that either party has proposed.

What does a $45 billion annual sav-
ings mean to the average driver? Well,
that savings is colorfully and clearly
illustrated behind me with this check:
‘‘Pay to the Order of the American
Driver—$243.’’ And this check is not a
one-time payment. Motorists could
achieve this type of savings every year.

However, before you can truly com-
prehend the benefits of Auto Choice,
you must understand the terrible costs
of the current tort liability system.

The Nation’s auto insurance system
desperately needs an overhaul. And no-
body knows this better than the Amer-
ican motorist—who is now paying on
average $757 for automobile insurance.
Between 1987 and 1994, average pre-
miums rose 44 percent—nearly 11⁄2
times the rate of inflation.

Why are consumers forced to pay so
much?

Because the auto insurance system is
clogged and bloated by fraud, wasteful
litigation, and abuse.

First, let’s talk about fraud. In 1995,
the F.B.I. announced a wave of indict-
ments stemming from Operation Sud-
den Impact, the most wide-ranging in-
vestigation of criminal fraud schemes
involving staged car accidents and
massive fraud in the health care sys-
tem. The F.B.I. uncovered criminal en-
terprises staging bus and car accidents
in order to bring lawsuits and collect
money from innocent people, busi-
nesses and governments. F.B.I. Direc-
tor Louis Freeh estimates that every
American household is burdened by an
additional $200 in unnecessary insur-
ance premiums to cover this enormous
amount of fraud.

In addition to the pervasive criminal
fraud that exists, the incentives of our
litigation system encourage injured
parties to make excessive medical
claims to drive up their damage claims
in lawsuits. The Rand Institute for
Civil Justice, in a study released in
1995, concluded that 35 to 42 percent of
claimed medical costs in car accident
cases are excessive and unnecessary.
Let me repeat that in simple English:
well over one-third of doctor, hospital,
physical therapy, and other medical
costs claimed in car accident cases are
for nonexistent injuries or for unneces-
sary treatment.

The value of this wasteful health
care? Four billion dollars annually. I
don’t need to remind anyone of the on-
going local and national debate over
our health care system. While people
have strongly-held differences over the
causes and solutions to that problem,
the Rand data make one thing certain

—lawsuits, and the potential for hit-
ting the jackpot, drive overuse and
abuse of the health care system. Re-
ducing those costs by $4 billion annu-
ally, without depriving one person of
needed medical care, is clearly in our
national interest.

Why would an injured party inflate
their medical claims, you might ask.
It’s simple arithmetic. For every $1 of
economic loss, a party stands to re-
cover up to $3 in pain and suffering
awards. In short, the more you go to
the doctor, the more you get from the
jury. And, the more you get from the
jury, the more money your attorney
puts in his own pocket.

In addition to the massive fraud en-
couraged by the liability system, seri-
ously injured people are grossly under-
compensated under the tort system. A
1991 Rand study reveals that people
with economic losses between $25,000
and $100,000 recover on the average
only 50 percent of their economic
losses. People with losses in excess of
$100,000 recover only 9 percent.

Moreover, liability insurance does
not pay until the claim is resolved.
Studies show that the average time to
recover is 16 months, and it takes
longer in serious injury cases.

The Auto Choice bill gives consumers
a way out of this system of high pre-
miums, rampant fraud, and slow, in-
equitable compensation. Our bill would
remove the perverse incentives of law-
suits, while ensuring that car accident
victims recover fully for their eco-
nomic loss.

Now, I’d like to answer the question:
what is Auto Choice? Let me first an-
swer with what it is not. It does not
abolish lawsuits, and it does not elimi-
nate the concept of fault within the
legal system. There will no doubt be
less reason to go to court, but the right
to sue is absolutely not abolished.

What it does do is allow drivers to de-
cide how they want to be insured. In
establishing the choice mechanism, the
bill unbundles economic and non-
economic losses and allows the driver
to choose whether to be covered for
noneconomic losses—that is, pain and
suffering losses.

In other words, if a driver wants to be
covered for pain and suffering, he stays
in the current State system. If he
wants to opt-out of the pain and suffer-
ing regime, he chooses the personal
protection system.

This choice, which sounds amazingly
simple and imminently reasonable, is,
believe it or not, currently unavailable
for over ninety percent of all motor-
ists. Auto Choice will change that.

Let me briefly explain the choices
that our bill will offer every consumer.
A consumer will be able to choose one
of two insurance systems.

The first choice is the tort mainte-
nance system. Drivers who wish to stay
in their current system would choose
this system and be able to sue and be
sued for pain and suffering. These driv-
ers would essentially buy the same
type of insurance that they currently

carry—and would recover, or fail to re-
cover, in the same way that they do
today. The only change for tort drivers
would be that, in the event that they
are hit by a personal protection driver,
the tort driver would recover both eco-
nomic and noneconomic damages from
his own insurance policy. This supple-
mental first-party policy for tort driv-
ers will be called tort maintenance
coverage.

The second choice is the personal
protection system. Consumers choosing
this system would be guaranteed
prompt recovery of their economic
losses, up to the levels of their own in-
surance policy. These drivers would
give up recovery of pain and suffering
damages in exchange for being immune
from pain and suffering lawsuits. Per-
sonal protection drivers would achieve
substantially reduced premiums be-
cause the personal protection system
would dramatically reduce: First, pain
and suffering damages, second, fraud,
and third, the bulk of attorney fees.

Under both insurance systems—tort
maintenance and personal protection—
the injured party whose economic
losses exceed his own coverage will
have the right to sue the responsible
party for the excess. Moreover, tort
drivers will retain the right to sue each
other for both economic and non-
economic loss. Critics who say the
right to sue is abolished by this bill are
plain wrong.

The advantages of personal protec-
tion coverage are enormous.

First, personal protection coverage
assures that those who suffer injury,
regardless of whether someone else is
responsible, will be paid for their eco-
nomic losses. The driver does not have
to leave compensation up to the vagar-
ies of how an accident occurs and how
much coverage the other driver has. A
driver whose car goes off a slippery
road will be able to recover for his eco-
nomic losses. Such a blameless driver
could not recover under the tort sys-
tem because no other person was at
fault. No matter when and how a driver
or a member of his family is injured,
the driver knows his insurance will
protect his family.

Second, the choice as to how much
insurance protection to purchase is in
the hands of the driver, who is in the
best position to know how much cov-
erage he and his family need. He can
choose as much or as little insurance
as his circumstances require, from
$20,000 of protection to $1 million of
coverage.

Third, people who elect the personal
protection option will, in the event
they are injured, be paid promptly, as
their losses accrue.

Fourth, we will have more rational
use of precious health care resources.
Insuring on a first-party basis elimi-
nates the incentives for excess medical
claiming. When a person chooses to be
compensated for actual economic loss,
the tort system’s incentives for pad-
ding one’s claims disappear.

Fifth, Auto Choice offers real bene-
fits for low-income drivers because the
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savings are progressive. Low-income
drivers will see the biggest savings be-
cause they pay a higher proportion of
their disposable income in insurance
costs. A study of low income residents
of Maricopa County, AZ, revealed that
households below 50 percent of the pov-
erty line spent an amazing 31.6 percent
of their disposable income on car insur-
ance.

For many low-income families the
choices are stark: car insurance and
the ability to get to the job, or medi-
cine, new clothing or extra food for the
children. Or, they choose the worst al-
ternative of all—driving without any
insurance. Should we allow our litiga-
tion system to promote such unlawful
conduct?

Moreover, Auto Choice offers benefits
to all taxpayers, even those who don’t
drive. For example, local governments
will save taxpayer dollars through de-
creased insurance and litigation costs.
This will allow governments to use our
tax dollars to more directly benefit the
community. Think of all the additional
police and firefighters that could be
hired with money now spent on law-
suits. Or, schools and playgrounds that
could be better equipped. New York
City spends more on liability claims
than it spends on libraries, botanical
gardens, the Bronx Zoo, the Metropoli-
tan Museum of Art and the Depart-
ment of Youth Services, combined.
Imagine the improved quality of life in
our urban areas if governments were
free of spending on needless lawsuits.

Last, we will create incentives for
safer cars. Now, it actually costs more
to insure a safer car. That’s because a
driver in a bigger car who is respon-
sible for another’s injury may have a
bigger claim to pay. After all, the big-
ger, safer car may cause more damage
to the person in a smaller, less safe car.
So insuring a bigger, safer car costs
more. But under auto choice and first-
party coverage, insurance companies
would reward customers with lower
premiums for safer cars.

The bottom line? We think that con-
sumers should be able to make one
simple choice: ‘‘Do you want to con-
tinue to pay $757 a year for auto insur-
ance and have the right to recover pain
and suffering damages? Or would you
rather save $243 a year on your pre-
miums, be promptly reimbursed for
your economic losses, and forego pain
and suffering damages?’’

It’s really that simple. And, we’re
not even going to tell them which an-
swer is the right one. Because that’s
not up to us. It’s up to the consumer.
We simply want to give them the
choice.

In closing, I’d like to do something I
rarely do—quote the New York Times—
which summed up the benefits, and in-
deed, the simplicity of Auto Choice:
Auto Choice ‘‘would give families the
option of foregoing suits for nonmone-
tary losses in exchange for quick and
complete reimbursement for every
blow to their pocketbook. Everyone
would win—except the lawyers.’’

Now, before I turn over the floor to
Senator MOYNIHAN, I’d like to share
with you a scathing indictment of the
tort liability system that was written
more than a quarter of a century ago
by a true visionary:

No one involved has an incentive to mod-
eration or reasonableness. The victim has
every reason to exaggerate his losses. It is
some other person’s insurance company that
must pay. The company has every reason to
resist. It is somebody else’s customer who is
making the claim. Delay, fraud,
contentiousness are maximized, and in the
process the system becomes grossly ineffi-
cient and expensive. Automobile accident
litigation has become a 20th-Century equiva-
lent of Dickens’s Court of Chancery, eating
up the pittance of widows and orphans, a
vale from which few return with their re-
spect for just[ice] undiminished.

Well, those insightful and prophetic
words were spoken by none other than
the man who stands here with me as an
original cosponsor today, my colleague
from the State of New York, PAT MOY-
NIHAN. PAT, it’s taken over 25 years,
but I think we’re finally going to over-
haul this broken-down auto insurance
system.

Mr. President, this bill has broad
support from across the spectrum. It
should be obvious by the support and
endorsements that this bill has already
received that this is not conservative
or liberal legislation. It is consumer
legislation. I ask unanimous consent
that the text of the bill and statements
in support of Auto Choice from the Re-
publican mayor of New York City, Ru-
dolph Giuliani, the former Massachu-
setts Governor and Democratic presi-
dential candidate, Michael Dukakis,
and the executive director of the Re-
form Party, Russ Verney, be printed in
the RECORD.

There being no objection, the items
were ordered to be printed in the
RECORD, as follows:

S. 625
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Auto Choice
Reform Act of 1997’’.
SEC. 2. FINDINGS.

Congress finds that—
(1) the costs of operating a motor vehicle

are excessive due in substantial part to the
legal and administrative costs associated
with the resolution of claims under the tort
liability insurance system;

(2) the tort liability insurance system
often results in—

(A) the failure to provide compensation
commensurate with loss;

(B) an unreasonable delay in the payment
of benefits; and

(C) the expenditure of an excessive amount
for legal fees;

(3) the incentives of the tort liability in-
surance system for motor vehicles are dis-
torted, and result in—

(A) significant fraud in the claims process,
which exacerbates the level of distrust of
many individuals in the United States with
respect to the legal process and the rule of
law;

(B) significant, wasteful, fraudulent, and
costly overuse and abuse of scarce health
care resources and services;

(C) unbearable cost burdens on low-income
individuals, imposing on them the Hobson’s
choice of driving on an unlawful, uninsured
basis or foregoing essential needs, such as
food and adequate shelter;

(D) significant reductions in, access to, and
purchases of, motor vehicles, which—

(i) damage the economic well-being of
many low-income individuals; and

(ii) cause unnecessary harm to a critical
component of the economy of the United
States;

(E) significant deterioration of the eco-
nomic well-being of the majority of major
cities in the United States through the impo-
sition of a massive tort tax that—

(i) places a disproportionate burden on
urban residents; and

(ii) contributes to the abandonment of the
cities by many taxpayers who are able to
achieve substantial after-tax savings on
automobile insurance premiums by moving
to adjacent suburban communities; and

(F) significant inability to achieve market-
based discounts in insurance rates for owners
of safer cars, which reduces the level of safe-
ty for drivers and passengers of motor vehi-
cles;

(4) insurance to indemnify individuals for
personal injuries arising from motor vehicle
collisions is frequently unavailable at a rea-
sonable cost because of the potential liabil-
ity for third-party tort claims;

(5) a system that gives consumers the op-
portunity to insure themselves and that sep-
arates economic and noneconomic damages
for the purposes of purchasing insurance
would provide significant cost savings to
drivers of motor vehicles;

(6) a system that enables individuals to
choose the form of motor vehicle insurance
that best suits their needs would—

(A) enhance individual freedom;
(B) reduce the cost of motor vehicle insur-

ance; and
(C) increase average compensation in the

event of an accident; and
(7) a system that targets and emphasizes

the scourge of those individuals who drive
under the influence of drugs or alcohol will
further deter such dangerous and unlawful
conduct.
SEC. 3. PURPOSE.

The purpose of this Act is to allow consum-
ers of motor vehicle insurance to choose be-
tween—

(1) an insurance system that provides sub-
stantially the same remedies as are available
under applicable State law; and

(2) a predominately first-party insurance
system that provides for—

(A) more comprehensive recovery of eco-
nomic loss in a shorter period of time; and

(B) the right to sue negligent drivers for
any uncompensated economic losses.
SEC. 4. DEFINITIONS.

In this Act:
(1) ACCIDENT.—The term ‘‘accident’’ means

an unforeseen or unplanned event that—
(A) causes loss or injury; and
(B) arises from the operation, mainte-

nance, or use of a motor vehicle.
(2) ADD-ON LAW.—The term ‘‘add-on law’’

means a State law that provides that persons
injured in motor vehicle accidents—

(A) are compensated without regard to
fault for economic loss; and

(B) have the right to claim without any
limitation for noneconomic loss based on
fault.

(3) ECONOMIC LOSS.—The term ‘‘economic
loss’’ means any objectively verifiable pecu-
niary loss resulting from an accident, includ-
ing—

(A) reasonable and necessary medical and
rehabilitation expenses;

(B) loss of earnings;
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(C) burial costs;
(D) replacement services loss;
(E) costs of making reasonable accom-

modations to a personal residence to make
the residence more habitable for an injured
individual; and

(F) loss of employment, and loss of busi-
ness or employment opportunities, to the ex-
tent recovery for such losses is allowed
under applicable State law.

(4) FINANCIAL RESPONSIBILITY LAW.—The
term ‘‘financial responsibility law’’ means a
law (including a law requiring compulsory
coverage) penalizing motorists for failing to
carry defined limits of tort liability insur-
ance covering motor vehicle accidents.

(5) INJURY.—The term ‘‘injury’’ means bod-
ily injury, sickness, disease, or death.

(6) INSURER.—The term ‘‘insurer’’ means—
(A) any person who is engaged in the busi-

ness of issuing or delivering motor vehicle
insurance policies (including an insurance
agent); or

(B) any person who is self-insured within
the meaning of applicable State law.

(7) INTENTIONAL MISCONDUCT.—
(A) IN GENERAL.—Except as provided in

subparagraph (B), the term ‘‘intentional mis-
conduct’’ means conduct—

(i) with respect to which harm is inten-
tionally caused or attempted to be caused by
a person who acts or fails to act for the pur-
pose of causing harm, or with knowledge
that harm is substantially certain to result
from that action or failure to act; and

(ii) that causes or substantially contrib-
utes to the harm that is the subject of a
claim.

(B) CLARIFICATION.—For purposes of this
paragraph, a person does not intentionally
cause or attempt to cause harm—

(i) solely because that person acts or fails
to act with the understanding that the ac-
tion or failure to act creates a grave risk of
causing harm; or

(ii) if the act or omission by that person
causing bodily harm is for the purpose of
averting bodily harm to that person or an-
other person.

(8) MOTOR VEHICLE.—The term ‘‘motor ve-
hicle’’ means a vehicle of any kind required
to be registered under the provisions of the
applicable State law relating to motor vehi-
cles.

(9) NO-FAULT MOTOR VEHICLE LAW.—The
term ‘‘no-fault motor vehicle law’’ means a
State law that provides that—

(A) persons injured in motor vehicle acci-
dents are paid compensation without regard
to fault for their economic loss that results
from injury; and

(B) in return for the payment referred to in
subparagraph (A), claims based on fault in-
cluding claims for noneconomic loss, are
limited to a defined extent.

(10) NONECONOMIC LOSS.—The term ‘‘non-
economic loss’’ means subjective, nonmone-
tary losses including pain, suffering, incon-
venience, mental suffering, emotional dis-
tress, loss of society and companionship, loss
of consortium, hedonic damages, injury to
reputation, and humiliation.

(11) OCCUPY.—The term ‘‘occupy’’ means,
with respect to the operation, maintenance,
or use of a motor vehicle, to be in or on a
motor vehicle or to be engaged in the imme-
diate act of entering into or alighting from a
motor vehicle before or after its use for
transportation.

(12) OPERATION, MAINTENANCE, OR USE OF A
MOTOR VEHICLE.—

(A) IN GENERAL.—The term ‘‘operation,
maintenance, or use of a motor vehicle’’
means occupying a motor vehicle.

(B) EXCLUSIONS.—The term ‘‘operation,
maintenance, or use of a motor vehicle’’ does
not include—

(i) conduct within the course of a business
of manufacturing, sale, repairing, servicing,
or otherwise maintaining motor vehicles, un-
less the conduct occurs outside of the scope
of the business activity; or

(ii) conduct within the course of loading or
unloading a motor vehicle, unless the con-
duct occurs while occupying the motor vehi-
cle.

(13) PERSON.—The term ‘‘person’’ means
any individual, corporation, company, asso-
ciation, firm, partnership, society, joint
stock company, or any other entity, includ-
ing any governmental entity.

(14) PERSONAL PROTECTION INSURANCE.—The
term ‘‘personal protection insurance’’ means
insurance that provides for—

(A) benefits to an insured person for eco-
nomic loss without regard to fault for injury
resulting from a motor vehicle accident; and

(B) a waiver of tort claims in accordance
with this Act.

(15) REPLACEMENT SERVICES LOSS.—The
term ‘‘replacement services loss’’ means ex-
penses reasonably incurred in obtaining ordi-
nary and necessary services from other per-
sons who are not members of the injured per-
son’s household, in lieu of the services the
injured person would have performed for the
benefit of the household.

(16) RESIDENT RELATIVE OR DEPENDENT.—
The term ‘‘resident relative or dependent’’
means a person who—

(A) is related to the owner of a motor vehi-
cle by blood, marriage, adoption, or other-
wise (including a dependent receiving finan-
cial services or support from such owner);
and

(B)(i) resides in the same household as the
owner of the motor vehicle at the time of the
accident; or

(ii) usually makes a home in the same fam-
ily unit as that owner, even though that per-
son may temporarily live elsewhere.

(17) STATE.—The term ‘‘State’’ means any
State of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, the United States Virgin Is-
lands, American Samoa, the Commonwealth
of the Northern Mariana Islands, the Trust
Territories of the Pacific Islands, and any
other territory or possession of the United
States.

(18) TORT LIABILITY.—The term ‘‘tort liabil-
ity’’ means the legal obligation to pay dam-
ages for an injury adjudged to have been
committed by a tort-feasor.

(19) TORT LIABILITY INSURANCE.—The term
‘‘tort liability insurance’’ means a contract
of insurance under which an insurer agrees
to pay, on behalf of an insured, damages that
the insured is obligated to pay to a third per-
son because of the liability of the insured to
that person.

(20) TORT MAINTENANCE COVERAGE.—
(A) IN GENERAL.—The term ‘‘tort mainte-

nance coverage’’ means insurance coverage
under which a person described in subpara-
graph (B), if involved in an accident with a
person covered by personal protection insur-
ance, retains a right to claim for injury
based on fault for economic and non-
economic losses under applicable State law,
without modification by any other provision
of this Act.

(B) TORT MAINTENANCE INSURED.—A person
described in this subparagraph is a person
covered by the form of insurance described in
section 5(a)(2).

(C) RESPONSIBILITY FOR PAYMENT.—The re-
sponsibility for payment for any claim under
subparagraph (A) is assumed by the insurer
of the person with tort maintenance cov-
erage to the extent of such coverage.

(21) UNCOMPENSATED ECONOMIC LOSS.—
(A) IN GENERAL.—The term ‘‘uncompen-

sated economic loss’’ means economic loss
payable based on fault.

(B) ATTORNEYS’ FEES.—The term includes a
reasonable attorney’s fee calculated on the
basis of the value of the attorney’s efforts as
reflected in payment to the attorney’s cli-
ent.

(C) EXCLUSIONS.—The term does not in-
clude amounts paid under—

(i) personal protection insurance;
(ii) tort maintenance coverage;
(iii) no-fault or add-on motor vehicle insur-

ance;
(iv) Federal, State, or private disability or

sickness programs;
(v) Federal, State, or private health insur-

ance programs;
(vi) employer wage continuation programs;

or
(vii) workers’ compensation or similar oc-

cupational compensation laws.
(22) UNINSURED MOTORIST.—The term ‘‘un-

insured motorist’’ means the owner of a
motor vehicle, including the resident rel-
atives or dependents of the owner, who is un-
insured under either the personal protection
system or the tort maintenance system de-
scribed in section 5(a)—

(A) at the limits prescribed by the applica-
ble State financial responsibility law; or

(B) an amount prescribed under section
5(b)(1)(A).
SEC. 5. AUTO CHOICE INSURANCE SYSTEM.

(a) OPERATION OF THE RIGHT TO CHOOSE.—
Under this Act, a person shall have the right
to choose between the following insurance
systems:

(1) PERSONAL PROTECTION SYSTEM.—A per-
son may choose insurance under a system
that provides for personal protection insur-
ance for that person and any resident rel-
ative or dependent of that person.

(2) TORT MAINTENANCE SYSTEM.—A person
may choose insurance under a system that
provides for the form of motor vehicle insur-
ance (including tort liability, no-fault, add-
on, or uninsured motor vehicle insurance)
that is otherwise required in the State in
which the person is insured.

(b) PERSONAL PROTECTION SYSTEM.—
(1) MINIMUM POLICY REQUIREMENTS.—In

order for a personal protection insurance
policy to be covered by this Act, a motor ve-
hicle insurance policy issued by an insurer
shall, at a minimum—

(A) provide personal protection insurance
coverage—

(i) with no per accident limit; and
(ii) in coverage amounts equal to the

greater of—
(I) the minimum per person limits of liabil-

ity insurance for personal injury under the
applicable State financial responsibility law;
or

(II) in a State covered by a no-fault motor
vehicle insurance law, the minimum level of
insurance required for no-fault benefits;

(B) contain provisions for a waiver of cer-
tain tort rights in accordance with this Act;
and

(C) contain provisions under the applicable
State financial responsibility law relating to
liability for—

(i) property damage; and
(ii) bodily injury to protect third parties

whose rights to recover both economic and
noneconomic loss are not affected by the im-
munities provided under this Act for those
persons choosing personal protection insur-
ance coverage.

(2) SUPERSEDING PROVISION.—This Act su-
persedes a State law to the extent that, with
respect to the issuance of a personal protec-
tion insurance policy, the State law—

(A) would otherwise bar a provision that
provides for the personal protection author-
izations and accompanying immunities set
forth in this Act; or

(B) is otherwise inconsistent with the re-
quirements of this Act.
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(3) PRIMACY OF PAYMENT.—
(A) IN GENERAL.—Personal protection in-

surance benefits shall be reduced by an
amount equal to any benefits provided or re-
quired to be provided under an applicable
Federal or State law for workers’ compensa-
tion or any State-required nonoccupational
disability insurance.

(B) REIMBURSEMENT OF PAYORS.—
(i) IN GENERAL.—A personal protection in-

surer may take appropriate measures to en-
sure that any person otherwise eligible for
personal protection benefits who has been
paid or is being paid for losses payable by
personal protection insurance from a source
other than the applicable personal protec-
tion insurer shall not receive multiple pay-
ment for those losses.

(ii) ACCRUAL OF RIGHTS.—Any right to pay-
ment for losses referred to in clause (i) from
a personal protection insurer accrues only to
that payor. Payments by a payor referred to
in clause (i) shall not be counted against per-
sonal protection limits for personal protec-
tion insurance until such time as the payor
is reimbursed under this subparagraph.

(4) PROMPT AND PERIODIC PAYMENT.—
(A) IN GENERAL.—A personal protection in-

surer may pay personal protection benefits
periodically as losses accrue.

(B) LATE PAYMENT.—Unless the treatment
or expenses related to the treatment are in
reasonable dispute, a personal protection in-
surer who does not pay a claim for economic
loss covered by a personal protection insur-
ance policy issued under this Act within 30
days after payment is due, shall pay—

(i) the loss compounded at a rate of 24 per-
cent per annum, as liquidated damages and
in lieu of any penalty or exemplary damages;
and

(ii) a reasonable attorney’s fee calculated
on the basis of the value of the attorney’s ef-
forts as reflected in payment to the attor-
ney’s client.

(C) ADMINISTRATION OF PERSONAL PROTEC-
TION BENEFITS.—To the extent consistent
with this Act, any applicable provision of a
State no-fault motor vehicle law or add-on
law governing the administration of pay-
ment of benefits without reference to fault
shall apply to the payment of benefits under
personal protection insurance under this
subsection.

(5) MOTOR VEHICLES WITH FEWER THAN 4
LOAD-BEARING WHEELS.—A personal protec-
tion insurer may offer, but shall not require,
personal protection coverage of any motor
vehicle that has fewer than 4 load-bearing
wheels, not including the wheels of an at-
tachment to the motor vehicle.

(6) AUTHORIZATIONS FOR PERSONAL PROTEC-
TION INSURERS.—A personal protection in-
surer may write personal protection cov-
erage—

(A)(i) without any deductible; or
(ii) subject to a reasonable deductible, ap-

plicable in an amount not to exceed $1,000
per person per accident;

(B) with an exclusion of coverage for per-
sons whose losses are caused by driving
under the influence of alcohol or illegal
drugs;

(C) at appropriately reduced premium
rates, deductibles and exclusions reasonably
related to health, disability, and accident
coverage on an insured person; and

(D) the deductibles and exclusions de-
scribed in subparagraphs (A) and (C) shall
apply only to—

(i) the person named in the applicable in-
surance policy; and

(ii) the resident relatives or dependents of
the person described in clause (i).

(c) TORT MAINTENANCE SYSTEM.—
(1) REQUIRED TORT MAINTENANCE COV-

ERAGE.—The coverage for a person who
chooses insurance under subsection (a)(2)

shall include tort maintenance coverage at a
level that is at least equivalent to the level
of insurance required under the applicable
State financial responsibility law for bodily
injury liability.

(2) ADMINISTRATION OF TORT MAINTENANCE
COVERAGE BENEFITS.—To the extent consist-
ent with this Act, any applicable provision of
a State law governing the administration of
payment of benefits under uninsured or
underinsured motorist coverage applies to
the payment of benefits under tort mainte-
nance coverage under section 5(c).

(d) EFFECT OF CHOICE ON RESIDENT REL-
ATIVES AND DEPENDENTS.—

(1) IN GENERAL.—Except as provided in
paragraph (2), a person who chooses either
personal protection insurance or tort main-
tenance coverage also binds the resident rel-
atives and dependents of that person.

(2) EXCEPTION.—An adult resident relative
or a dependent of a person described in para-
graph (1) may select the form of insurance
that that person does not select if the adult
relative makes that selection expressly in
writing.

(3) IMPLIED CONSENT.—In any case in which
the resident relative or dependent is injured
in a motor vehicle accident, the coverage of
such person shall be the same as the person
described in paragraph (1).

(4) TERMS AND CONDITIONS.—Insurers may
specify reasonable terms and conditions gov-
erning the commencement, duration, and ap-
plication of the chosen coverage depending
on the number of motor vehicles and owners
thereof in a household.

(e) RULES TO ENCOURAGE UNIFORMITY OF
CHOICE.—In order to minimize conflict be-
tween the 2 options described in subsection
(d), insurers may maintain and apply under-
writing rules that encourage uniformity
within a household.

(f) FAILURE TO ELECT TYPE OF INSUR-
ANCE.—

(1) IN GENERAL.—Any person who fails to
elect a type of insurance under this section
shall be deemed to have elected insurance
under the tort maintenance system in effect
in that State.

(2) RULE OF CONSTRUCTION.—This sub-
section shall not be construed to prevent a
State from enacting a law that deems a per-
son who fails to elect a type of insurance
under this section to have elected insurance
under the personal protection system.

(g) CONSUMER INFORMATION PROGRAM.—The
State official charged with jurisdiction over
insurance rates for motor vehicles shall es-
tablish and maintain a program designed to
ensure that consumers are adequately in-
formed about—

(1) the comparative cost of insurance under
the personal protection system and the tort
maintenance system; and

(2) the benefits, rights, and obligations of
insurers and insureds under each system.
SEC. 6. SOURCE OF COMPENSATION IN CASES OF

ACCIDENTAL INJURY.
(a) ACCIDENTS INVOLVING PERSONS CHOOS-

ING THE TORT MAINTENANCE SYSTEM.—A per-
son described in section 5(a)(2) who is in-
volved in an accident with another person
shall be subject to applicable tort law for in-
jury except that, based on fault, that per-
son—

(1) may claim against any person covered
by personal protection insurance only for un-
compensated economic loss; and

(2) may be claimed against by a person cov-
ered by personal protection insurance only
for uncompensated economic loss.

(b) ACCIDENTS INVOLVING PERSONS WITH
PERSONAL PROTECTION INSURANCE.—

(1) RIGHT TO RECOVER ECONOMIC LOSS.—A
person covered by a personal protection in-
surance policy who is injured in an accident
is compensated under that policy only for
economic loss, without regard to fault.

(2) RIGHT TO SUE FOR UNCOMPENSATED ECO-
NOMIC LOSS BASED ON FAULT.—If a person who
chooses personal protection insurance is—

(A) involved in an accident with a person
insured under either the personal protection
system or tort maintenance system under
section 5(a); and

(B) sustains uncompensated economic loss,
that person shall have the right to claim
against the other person involved in the ac-
cident for that loss based on fault.

(c) ACCIDENTS INVOLVING PERSONS WITH
PERSONAL PROTECTION INSURANCE AND PER-
SONS WHO ARE UNLAWFULLY UNINSURED.—

(1) IN GENERAL.—A person covered by per-
sonal protection insurance who is involved in
an accident with an uninsured motorist
shall—

(A) be compensated under that insured per-
son’s insurance policy for economic loss
without regard to fault; and

(B) have the right to claim against the un-
insured motorist for economic loss and for
noneconomic loss based on fault.

(2) FORFEITURE OF RIGHTS.—An uninsured
motorist forfeits the right to claim against a
motorist who has chosen personal protection
insurance for—

(A) noneconomic loss; and
(B) economic loss in an amount up to the

amount of per-person bodily injury limits
mandated by the applicable State financial
responsibility law.

(d) ACCIDENTS INVOLVING MOTORISTS UNDER
THE INFLUENCE OF ALCOHOL OR ILLEGAL
DRUGS OR ENGAGING IN INTENTIONAL MIS-
CONDUCT.—A person who is insured under
personal protection insurance shall have the
right to claim, and be subject to a claim,
for—

(1) driving under the influence of alcohol or
illegal drugs (as those terms are defined
under applicable State law); or

(2) intentional misconduct.
(e) PRIORITY OF BENEFITS.—A person who is

insured under the personal protection sys-
tem or tort maintenance system under sec-
tion 5(a) may only claim benefits under such
coverage up to the limits selected by or on
behalf of such person in the following prior-
ity:

(1) The coverage under which the injured
person was an insured at the time of the ac-
cident.

(2) The coverage of a motor vehicle in-
volved in the accident, if the person injured
was an occupant of, or was struck as a pedes-
trian by, such motor vehicle at the time of
the accident, except that such person shall
not recover under the coverage of both para-
graph (1) and this paragraph.

(f) SUBROGATION RIGHTS.—A personal pro-
tection insurer is subrogated, to the extent
of the obligations of that insurer, to all of
the rights of the persons insured with per-
sonal protection insurance issued by the in-
surer with respect to an accident caused in
whole or in part, as determined by applicable
State law, by—

(1) the negligence of an uninsured motor-
ist;

(2) operating a motor vehicle under the in-
fluence of alcohol or illegal drugs;

(3) intentional misconduct; or
(4) any other person who is not affected by

the limitations on tort rights and liabilities
under this Act.

(g) RIGHTS OF LAWFULLY UNINSURED PER-
SONS.—Nothing in this Act shall be con-
strued to affect the tort rights of any person
lawfully uninsured under the terms of an ap-
plicable State law for insurance under either
the personal protection system or tort main-
tenance system under section 5(a).

(h) RIGHTS OF PERSONS OCCUPYING MOTOR
VEHICLES WITH FEWER THAN 4 LOAD-BEARING
WHEELS.—Nothing in this Act shall be con-
strued to affect the tort rights of a person
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who occupies a motor vehicle with fewer
than 4 load-bearing wheels or an attachment
thereto, unless an applicable contract for
personal protection insurance under which
that person is insured specifies otherwise.
The preceding sentence applies without re-
gard to whether the person is otherwise le-
gally insured for personal protection insur-
ance or tort maintenance coverage.

(i) RENEWAL OR CANCELLATION.—An insurer
shall not cancel, fail to renew, or increase
the premium of a person insured by the in-
surer solely because that insured person or
any other injured person made a claim—

(1) for personal protection insurance bene-
fits; or

(2) if there is no basis for ascribing fault to
the insured or one for whom the insured is
vicariously liable, for tort maintenance cov-
erage.

(j) IMMUNITY.—Unless an insurer or an in-
surance agent willfully misrepresents the
available choices or fraudulently induces the
election of one motor vehicle insurance sys-
tem described in paragraph (1) over the
other, no insurer or insurance agent, em-
ployee of such insurer or agent, insurance
producer representing a motor vehicle in-
surer, automobile residual market plan, or
attorney licensed to practice law within a
State, shall be liable in an action for dam-
ages on account of—

(1) an election of—
(A) the tort maintenance system under

section 5(a); or
(B) the personal protection system under

section 5(a); or
(2) a failure to make a required election.

SEC. 7. RULES OF CONSTRUCTION.
Nothing in this Act shall be construed—
(1) to waive or affect any defense of sov-

ereign immunity asserted by any State
under any law or by the United States;

(2) to affect the awarding of punitive dam-
ages under any State law;

(3) to preempt State choice-of-law rules
with respect to claims brought by a foreign
nation or a citizen of a foreign nation;

(4) to affect the right of any court to trans-
fer venue, to apply the law of a foreign na-
tion, or to dismiss a claim of a foreign na-
tion or of a citizen of a foreign nation on the
ground of inconvenient forum;

(5) subject to paragraph (1), to create or
vest jurisdiction in the district courts of the
United States over any motor vehicle acci-
dent liability or damages action subject to
this Act which is not otherwise properly in
the United States District Court;

(6) to prevent insurers and insureds from
contracting to limit recovery for lost wages
and income under personal protection cov-
erage in such manner that only 60 percent or
more of lost wages or income is covered;

(7) to prevent an insurer from contracting
with personal protection insureds, as per-
mitted by applicable State law, to have sub-
mitted to arbitration any dispute with re-
spect to payment of personal protection ben-
efits;

(8) to relieve a motorist of the obligations
imposed by applicable State law to purchase
tort liability insurance for bodily injury to
protect third parties who are not affected by
the immunities under this Act;

(9) to preclude a State from enacting, for
all motor vehicle accident cases including
cases covered by this Act, a minimum dollar
value for defined classes of cases involving
death or serious bodily injury;

(10) to preclude a State from providing
that forms of insurance other than those
listed in section 5(b)(3) shall be subtracted
from personal protection insurance benefits
otherwise payable for injury;

(11) to preclude a State from enacting a
law that—

(A) allows litigation by tort maintenance
insureds against personal protection
insureds for economic and noneconomic loss;
and

(B) assures through a reallocation device
that the advantage of tort claim waivers by
personal protection insureds against tort
maintenance insureds is reflected in the pre-
miums of personal protection insureds; or

(12) to alter or diminish the authority or
obligation of the Federal courts to construe
the terms of this Act.
SEC. 8. APPLICABILITY TO STATES; CHOICE OF

LAW; AND JURISDICTION.
(a) ELECTION OF NONAPPLICABILITY BY

STATES.—This Act shall not apply with re-
spect to a State if such State enacts a stat-
ute that—

(1) cites the authority of this subsection;
(2) declares the election of such State that

this Act shall not apply; and
(3) contains no other provision.
(b) NONAPPLICABILITY BASED ON STATE

FINDING.—
(1) IN GENERAL.—This Act shall not apply

with respect to a State, if—
(A) the State official charged with jurisdic-

tion over insurance rates for motor vehicles
makes a finding that the statewide average
motor vehicle premiums for bodily injury in-
surance in effect immediately before the ef-
fective date of this Act will not be reduced
by an average of at least 30 percent for per-
sons choosing personal protection insurance
(without including in the calculation for per-
sonal protection insureds any cost for unin-
sured, underinsured, or medical payments
coverages);

(B) a finding described under subparagraph
(A) is supported by evidence adduced in a
public hearing and reviewable under the ap-
plicable State administrative procedure law;
and

(C) a finding described under subparagraph
(A) and any review of such finding under sub-
paragraph (B) occurs not later than 90 days
after the date of enactment of this Act.

(2) COMPARISON OF BODILY INJURY PRE-
MIUMS.—For purposes of making a compari-
son under paragraph (1)(A) of premiums for
personal protection insurance with preexist-
ing premiums for bodily injury insurance (in
effect immediately before the date of enact-
ment of this Act), the preexisting bodily in-
jury insurance premiums shall include pre-
miums for—

(A) bodily injury liability, uninsured and
underinsured motorists’ liability, and medi-
cal payments coverage; and

(B) if applicable, no-fault benefits under a
no-fault motor vehicle law or add-on law.

(c) CHOICE OF LAW.—In disputes between
citizens of States that elect nonapplicability
under subsection (a) and citizens of States
that do not make such an election, ordinary
choice of law principles shall apply.

(d) JURISDICTION.—This Act shall not con-
fer jurisdiction on the district courts of the
United States under section 1331 or 1337 of
title 28, United States Code.

(e) STATUTES OF LIMITATIONS.—Nothing in
this Act shall supersede an applicable State
law that imposes a statute of limitations for
claims related to an injury caused by an ac-
cident, except that such statute shall be
tolled during the period wherein any per-
sonal protection or tort maintenance bene-
fits are paid.
SEC. 9. EFFECTIVE DATE.

This Act shall take effect 90 days after the
date of enactment of this Act.

STATEMENT OF MAYOR RUDOLPH W. GIULIANI

Today, members of Congress and other
leaders from across the political spectrum,
representing diverse populations and con-
stituencies, unite in expressing support for

the introduction and passage of bold, nec-
essary federal legislation reforming auto in-
surance and tort law in America.

The introduction of auto-choice legislation
marks a milestone in the nation’s response
to motorist demands for fair, equitable and
cost-effective insurance coverage. Millions of
drivers are presently paying excessive insur-
ance premiums because of inflated claims
and huge pain and suffering awards. Under
this legislation proposed by Senators
Lieberman, McConnell and Moynihan,
among others, the nation as a whole stands
to save $45 billion in insurance premiums
this year alone, with the average driver na-
tionwide saving $243 per year. That amounts
to the equivalent of a $243 tax cut without
any corresponding cut in services. The newly
released report by the Joint Economic Com-
mittee of the United States Congress on
‘‘The Benefits and Savings of Auto-Choice’’
estimates that with auto choice, New York
City motorists will see an average decrease
of $417 per driver per year.

The genius of this bill is the unbundling of
pain and suffering coverage from insurance
premiums and the switch to first party cov-
erage—similar to no-fault coverage. More-
over, people who want coverage for pain and
suffering—and are willing to pay for it—can
obtain it. But, they will not recover pain and
suffering damages at the expense of third
parties, or at the expense of our court sys-
tem where sympathetic juries often grant
windfalls for being injured in the form of
subjective non-economic damages. There is
simply no justification for many of the enor-
mous awards to the injured who—though
rightfully compensated for objective pecu-
niary loss—are rewarded for unsubstantiated
pain and suffering damages, often with no re-
gard for the relationship to the fault of the
parties concerned.

Over the years, New York City has risked
losing the valuable civic contributions of
many of its residents to the suburbs where
insurance rates are usually more affordable.
Coupled with the reduction in crime our City
has experienced, reduced insurance pre-
miums would provide added incentive for
City residents to keep their homes and their
businesses in the City. These reforms come
at no cost to City residents nor would they
diminish governmental services. Motorists
in municipalities and urban centers across
the land stand to reap these enormous sav-
ings.

When we value the productivity of our
urban residents and demonstrate our respect
for their contributions, we improve the qual-
ity of life for the City as a whole and ensure
its prosperity for years to come. Auto-choice
assists in doing precisely that. It dem-
onstrates our leaders’ respect for the eco-
nomic well being of even the most hard
pressed motorist.

But equally as important, the bill would
help restore a little faith in our courts and
judicial system, which have been increas-
ingly plagued with criticism by, and stands
to lose the confidence of, ordinary citizens.
When people see some lawyers running from
the hospital to the court to the insurance
company, they understand why their pre-
miums are so high. Plaintiffs receive barely
one-half of all settlements after lawyers, ex-
perts and court fees are paid. Under existing
law, plaintiff attorneys have tremendous in-
centive to shoot for the gold—that giant
pain and suffering cash cow—paid for by the
American motorist through excessive insur-
ance premiums.

People wonder: why can’t this process be
controlled? Today, we tell these people that
they, not special interests, are in charge. We
assure them that money which should not be
unjustly taken from them, will not be. We
give them the chance to determine for them-
selves how much insurance coverage is
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enough coverage for them and their families.
And, keep in mind, under auto-choice, all
motorists obtain coverage for objective eco-
nomic loss, such as medical bills or lost
wages.

The bill is sensible and fair, and I respect-
fully urge Congress to pass this important
legislation.

NORTHEASTERN UNIVERSITY, COL-
LEGE OF ARTS AND SCIENCES, DE-
PARTMENT OF POLITICAL SCIENCE,

April 17, 1997.
I enthusiastically endorse the ‘‘choice’’

auto insurance bill you are jointly sponsor-
ing. Your action is an important act of bi-
partisan leadership on an issue that signifi-
cantly affects all Americans.

The issue you address has been a great con-
cern of mine throughout my political career
ever since I sponsored the first no-fault auto
insurance bill in the nation.

Given the horrendous high costs of auto in-
surance, coupled with its long delays, high
overhead, and rank unfairness when it comes
to payment, your ‘‘choice’’ reform takes the
sensible approach of allowing consumes to
choose how to insure themselves. In other
words, your reform trust the American peo-
ple to decide for themselves whether to
spend their money on ‘‘pain and suffering’’
coverage of food, medicine, life insurance or
any other expenditure they deem more valu-
able for themselves and their families.

The bill is a particularly important to the
people who live in American cities where
premiums are the highest. It is no surprise
that the cost studies done by the Joint Eco-
nomic Committee indicate that while your
reform will make stunning cost savings
available to all American consumers, its
largest benefits will go to the low income
drivers living in urban areas.

The bill will also help resolve the country’s
problems with runaway health costs. By al-
lowing consumer to remove themselves from
a system whose perverse incentives trigger
the cost of health care costs, your reform
will lower the cost of health care for all
Americans while ensuring that health care
expenditure are more clearly targeted to
health care needs.

I look forward to assisting you to the full-
est possible degree as you exercise your vi-
tally need leadership on behalf of America’s
consumers.

MICHAEL S. DUKAKIS.

STATEMENT OF REFORM PARTY CHAIRMAN
RUSSELL J. VERNEY

Only on rare occasions does Congress have
the opportunity to stimulate our national
economy without adding to the $5.2 trillion
debt burden this generation is leaving to our
children and grandchildren.

Auto Choice Reform is one of those rare
opportunities. It allows the owners of auto-
mobiles the choice of the level of insurance
coverage they wish to provide for their own
losses. protects an injured or harmed per-
son’s right to collect for their losses and can
cut the average automobile owner’s annual
insurance rate by an average of $243 per year.

Auto Choice Reform is an idea whose time
has come. Unfortunately, it will also stimu-
late a new furious round of campaign (invest-
ments) contributions by special interests
who benefit from the current high cost of
auto insurance rates and protracted litiga-
tion associated with automobile insurance
and accidents injuries.

As list of top donors to political parities
and candidates during 1995 and 1996, pub-
lished by Mother Jones Magazine listed nu-
merous individuals from the insurance indus-
try and trial lawyers who have established
their right of access to our top political lead-
ers in this country.

The sponsors and promoters of the com-
mon sense Auto Choice Reform Act will have
to overcome the easy access special interests
have to our country’s decision makers if this
$44 billion per year cost savings for motor-
ists in this country is to be achieved.

Mr. MOYNIHAN. Mr. President, I am
pleased to be an original cosponsor of
the Auto Choice Reform Act of 1997, a
bill submitted by my distinguished col-
league, Senator MCCONNELL.

This legislation is designed to create
a new option in auto insurance for con-
sumers who would prefer a system that
guarantees quick and complete com-
pensation. This alternative system
would change most insurance coverage
to a first-party system from a third-
party system and it would separate
economic and noneconomic compensa-
tion by unbundling the premium.
Therefore, drivers would be allowed to
insure themselves for only economic
loss or for both economic and non-
economic loss.

In the 1950’s, I first became inter-
ested in the issue of auto insurance re-
form as a member of New York Gov.
Averell Harriman’s Traffic Safety Pol-
icy Coordinating Committee. At that
time, while working on auto safety is-
sues, I became convinced that as the
number of automobiles increased, the
number of automobile accidents would,
inexorably, also increase. And the
problem with the current state of the
insurance system begins right there. A
driver buys protection against the risk
that he will negligently cause an acci-
dent that will injure another person. If
that should occur, the driver’s insur-
ance company is responsible for com-
pensating the victim. But this con-
tradicts the very nature of traffic acci-
dents. If they were orderly events, in
which cause and effect could be clearly
discerned and ascribed, then the
present insurance system could work.
But accidents are nothing of the sort.
It is often very difficult to determine
fault in traffic accidents. It is the role
of the liable party’s insurance company
to argue that the plaintiff’s injuries—
no matter how hideous—are not as se-
rious as he or she claims. These cases
overwhelm the court system and in so
doing, they prevent real justice from
occurring. Justice is possible only
when it is done quickly and reflects the
sense of what is right and what is
wrong, as I wrote in ‘‘Next: A New
Auto Insurance Policy,’’ which ap-
peared in the August 27, 1967 New York
Times magazine:

The most serious secondary effect of the
existing insurance system, however, lies in
its impact on the courts. This process begins
with the use of the police to enforce the traf-
fic laws, as a result of which the incidence of
arrest by armed police in the United States
is the highest of any society in history. The
jam starts there, and is followed by a flood of
accident litigation cases that derive, in part
at least, from the original criminal case. We
have now reached the point where accident
litigation accounts for an estimated 65 to 80
percent of the total civil court cases tried in
the United States. This in turn has brought
us to the point where delays in justice here
are the longest of any democracy on earth. It

now takes an average of 30.1 months to ob-
tain a jury trial in the metropolitan areas of
the nation. In Westchester and Kings coun-
ties, it is 50 months plus. In Chicago it is 60
months plus.

A legal expert in the field, James Marshall,
has argued that persons involved in or wit-
nessing an automobile accident are not real-
ly capable of reconstructing it in court. The
event is too complex, and levels of percep-
tion too low. (How would a witness to a
shooting respond to a question as to which
way the bullet was traveling?) A fortiori the
attempt to reconstruct such an episode
three, four, or five years afterward is nigh
impossible. Thus the question must be asked
whether a social concern of the highest
order—the administration of justice—is not
being sacrificed to one of a much lower prior-
ity, the reenactment of traffic accidents. (As
indeed the whole cops-and-robbers, shoot-
’em-up paradigm for managing the road sys-
tem must be questioned. It was not just
chance that the riots in Watts and Newark
began with police arresting a motorist.)

There is little likelihood, however, that
greater efforts toward the administration of
justice—more judges, or whatever—would
change matters. A New York survey has
shown that of 220,000 annual claims of vic-
tims seeking to recover damages caused by
another’s fault, only 7,000 reach trial, and
2,500 reach verdict. Given the number and
rate of accidents in the existing transport
system, a kind of Malthusian principle gov-
erns the courts: the number of litigated
cases will automatically increase to use up
all the available judicial facilities and main-
tain a permanent backlog. At a time when
issues of justice, violence, and civic peace
are of immediate and pressing concern, to
devote the better part of the judicial (and an
enormous portion of the legal) resources of
the nation to managing the road system is
the kind of incompetence that societies end
up paying for.

Only one adult response is possible: the
present automobile insurance system has to
change . . .

In that article, 30 years ago, I pro-
posed two alternatives to traditional
tort coverage as solutions for the prob-
lem. One was to have the Federal Gov-
ernment provide insurance—financed
by a penny or so increases in the Fed-
eral gasoline tax—for injuries and eco-
nomic losses, with claims being ad-
justed in a fashion similar to the work-
ers’ compensation system. The second
alternative was along the lines of the
current legislation. For the past 35
years, Jeffrey O’Connell, the Samuel
McCoy Professor of Law at the Univer-
sity of Virginia, has been figuring out
the permutations of this second type of
reform. It is his recommendations that
shape today’s legislation.

Over 16 million motor vehicle acci-
dents occur every year. The average
amount of time it takes to receive
compensation for losses in a tort case
is over 18 months. Minimally injured
parties are overcompensated while vic-
tims of serious injuries often fail to re-
ceive full restitution. According to a
study by the RAND Institute, people
with economic losses of under $5,000 re-
ceive over two to three times that
amount in compensation. People with
$25,000 to $100,000 worth of losses, how-
ever, currently are compensated for
just over one-half of their losses, on av-
erage. The very seriously injured—
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those with economic losses of over
$100,000—receive compensation worth
only 9 percent of their damages, on av-
erage. The current system does not
work.

This legislation is called Auto Choice
because drivers would have a choice be-
tween this new system, called personal
protection insurance [PPI], or they
could remain insured under the system
currently operating in their State—the
tort maintenance system [TM]. For
people who choose to insure themselves
for only economic damages, this is
akin to a $243 tax cut, according to a
recent report by the Joint Economic
Committee, only without any impact
on the Federal budget. Our legislation
would ensure more complete and more
rapid recovery of losses for the people
who incur them, and it would reduce
the number of cases that presently
overwhelm the courts.

I thank my friend from Kentucky for
inviting me to cosponsor this legisla-
tion, and hope other Senators agree
with us that the time for auto choice
has come.

Mr. LIEBERMAN. Mr. President, I
am here today with Senators MCCON-
NELL, MOYNIHAN, GORTON, and GRAMS
to introduce the Auto Choice Reform
Act of 1997. If enacted, this bill would
save American consumers tens of bil-
lions of dollars, while at the same time
producing an auto insurance system
that operates more efficiently and
promises drivers better and quicker
compensation.

America’s drivers are plagued today
by an auto accident insurance and
compensation system that is too ex-
pensive and that does not work. Each
of us currently pays an average of $785
annually for our auto insurance per
car. This is an extraordinarily large
sum, and one that is particularly dif-
ficult for people of modest means—and
almost impossible for poor people—to
afford. A study of Maricopa County, AZ
drives this point home. That study
found that families living below 50 per-
cent of the poverty line spend nearly
one-third of their household income on
premiums when they purchase auto in-
surance.

Perhaps those costs would be worth
it if they meant that people injured in
car accidents were fully compensated
for their injuries. But under our cur-
rent tort system, that often is not the
case, particularly for people who are
seriously injured. Because of the need
to prove fault and the ability to receive
compensation only through someone
else’s insurance policy, some injured
drivers—like those in one car accidents
or those who are found to have been at
fault themselves—are left without any
compensation at all. Others must en-
dure years of litigation before receiv-
ing any compensation for their inju-
ries. In the end, people who suffer mini-
mal injuries in auto accidents gen-
erally end up overcompensated, while
victims of serious injuries often fail to
receive full restitution. According to a
study by Rand’s Institute for Civil Jus-
tice, people who suffer economic
losses—lost wages and medical bills,

for example—in the range of $25,000 to
$100,000 currently are compensated for
just over one-half of their losses on av-
erage. The very seriously injured—
those with economic losses of over
$100,000—receive compensation worth
just 9 percent of those damages on av-
erage. Much of this shortfall is due to
the high transaction costs—the 33-per-
cent attorneys’ fee regularly taken out
of a plaintiff’s recovery, for one thing—
associated with the current system.

These statistics show that our auto
insurance and compensation laws vio-
late the cardinal rule I think those of
us in the business legislating have a
duty to follow: to draft our laws to en-
courage people to minimize their dis-
putes, and to encourage those who do
have disputes to resolve them as effi-
ciently, as economically, and as quick-
ly as possible. This is particularly true
when we are dealing with laws impact-
ing on people who are physically in-
jured, because injured people simply—
and literally—cannot afford to wait the
years it often takes for a lawsuit to
wind its way through our legal system.
The laws governing our auto accident
and insurance system do not now meet
those simple criteria. They instead re-
quire consumers to pay extraordinarily
high premiums to purchase auto insur-
ance. That auto insurance, in turn and
as a result of our broken legal system,
does not bring seriously injured people
either speedy or full compensation for
their injuries.

My colleagues and I set out to
rethink the legal framework governing
our car insurance and compensation
system. We asked ourselves whether we
could write a law that would both
lower premiums and better compensate
people for injuries suffered in car acci-
dents. Why, we wondered, should peo-
ple hurt in car crashes—people who
have bought and paid for insurance
policies—not be able to receive com-
pensation for their injuries unless they
find someone else who was at fault, sue
them, engage in potentially years of
litigation, and collect from that other
person? Why, we asked, couldn’t auto
insurance instead be more like health
and homeowner insurance, where peo-
ple know when they buy their policies
that they will be compensated imme-
diately for any covered injury, regard-
less of who caused the injury and with-
out having to find and pay a lawyer
and often suffer through years of liti-
gation?

The answer we came up with was
that there is no reason not to change
our auto insurance and compensation
laws to address these problems. Our
Auto Choice proposal would address
these problems by introducing reason
into our auto insurance and accident
laws. The bill would produce a system
that would guarantee immediate com-
pensation to injured people. At the
same time, it would bring tremendous
savings to the system—up to $45 billion
annually according to a recent study.
And, it would do so, not by forcing peo-
ple to do something they do not want
to do, but by giving them the choice—
the right to determine for themselves
what is in their best interests.

Here’s how our plan would work: All
drivers would be required to purchase a
certain minimum level of insurance,
but they would get to choose the type
of coverage they want. Those drivers
who value immediate compensation for
their injuries and lower premiums
would be able to purchase what we call
personal protection insurance. If the
driver with that type of coverage is in-
jured in an accident, he or she would
get immediate compensation for all
economic losses—things like lost
wages, medical bills and attorneys
fees—up to the limits of his or her pol-
icy, without regard to who was at fault
in the accident.

If their economic losses exceeded
those policy limits, the injured party
could sue the other driver for the extra
economic loss on a fault basis. The
only thing the plaintiff could not do is
sue the other driver for noneconomic
losses, the so-called pain and suffering
damages.

Those drivers who did not want to
give up the ability to collect pain and
suffering damages could choose a dif-
ferent option, called tort maintenance
coverage. Drivers with that type of pol-
icy would be able to cover themselves
for whatever level of economic and
noneconomic damages they want, and
they would then be able to collect
those damages, also from their own in-
surance company, after proving fault.

As I mentioned earlier, the savings
from this new Choice system would be
dramatic. According to a newly re-
leased report from the Joint Economic
Committee, if all American drivers
opted for personal protection insur-
ance, they would save an average of
$243 annually on their auto insurance
premiums. Drivers in my home State of
Connecticut would see even better sav-
ings, putting an additional $383 per
year into their pockets. All told, the
American economy could save up to $45
billion each and every year under our
proposal.

Our Auto Choice plan, I think, both
serves the reform goals I discussed
above and incorporates all of the les-
sons we learned during our past experi-
ences with no-fault laws. It ensures
that most injured people would be com-
pensated immediately and that we all
can purchase auto insurance at a rea-
sonable rate. As I said at the outset, we
as legislators do our best when we
make sure that our legal system mini-
mizes the potential for disputes in soci-
ety and facilitates the resolution of
those disputes that exist. The Auto
Choice law would do exactly that. It
would ensure that something tens of
thousands of us now have disputes
about—who should compensate whom
for car accidents—no longer would be
the subject of disputes because every-
one who is injured will know from the
outset that they will be compensated,
they will know by whom they will be
compensated, and they will know they
will be compensated without having to
sue someone else first. Mr. President,
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this bill would be a boon to the Amer-
ican driver and to the American econ-
omy. I look forward to working with
my colleagues to see it enacted into
law.

Mr. GORTON. Mr. President, I am
pleased to join Senators MCCONNELL,
GRAMS, MOYNIHAN, and LIEBERMAN in
cosponsoring the Auto Choice Reform
Act, a measure that offers consumers a
quick-pay, low-cost policy to replace
their current policies—policies that are
grossly inflated by the costs of damage
claims for pain and suffering.

Auto Choice Reform Act. Choice. Re-
moving the perverse incentives to in-
flate damages that our current system
creates, and allowing consumers to
make rational choices, lies at the heart
of this bill. Unlike some other no-fault
measures, the Auto Choice Reform Act
gives consumers, and States, choices.
Choices which, if exercised, should sig-
nificantly lower insurance premiums.
For States, the choice is whether or
not to offer the no-fault option to resi-
dents. A State can opt out legisla-
tively, or if the State commissioner of
insurance shows that a no-fault system
will not result in a 30 percent decrease
in bodily injury premiums for those
who choose PPI. If States choose to
offer the no-fault option, however, con-
sumers still have the choice of whether
or not to participate in the no-fault
system. No driver will be deprived of
her ability to sue, but instead, can
choose between two systems.

If they want, consumers can avail
themselves of the new no-fault insur-
ance system that the bill creates. If a
consumer elects the personal protec-
tion insurance [PPI] system, then, in
the event of an accident, and regardless
of fault, she is compensated by her own
insurer for economic losses, such as car
repair, medical expenses or lost wages,
up to her policy limit. She does not,
however, recover for noneconomic
losses, pain and suffering, and she may
not be sued for pain and suffering dam-
ages. If her economic damages exceed
her policy limit, however, she may sue
for economic damages. By taking the
often-inflated damages for pain and
suffering out of the equation, consum-
ers choosing PPI should see a signifi-
cant savings in their insurance pre-
miums—a savings that has been esti-
mated at $243 per policy.

Motorists who choose not to partici-
pate in the no-fault system are allowed
that option under this legislation.
Again, the choice is with the consumer.
By opting for what the bill refers to as
tort maintenance coverage, a TMC
driver can keep her traditional liabil-
ity policy under which she can sue
other TMC drivers for both economic
and noneconomic damages. To cover
noneconomic damages in accidents
with PPI drivers, who TMC drivers can-
not sue for noneconomic damages, the
TMC driver can purchase a supple-
mental policy and recover the non-
economic damages from her own in-
surer.

What does all of this mean? The New
York Times perhaps summed it up best

in an editorial that predicted that
Auto Choice ‘‘would give families the
option of forgoing suits for non-mone-
tary losses in exchange for quick and
complete reimbursement for every
blow to their pocketbook. Everyone
would win—except the lawyers.’’ Mr.
President, I hope the Senate will act
promptly to pass this bill.

By Mr. KENNEDY:
S. 626. A bill to amend the Fair Labor

Standards Act of 1938 to provide for
legal accountability for sweatshop con-
ditions in the garment industry, and
for other purposes; to the Committee
on Labor and Human Resources.

STOP THE SWEATSHOPS ACT OF 1997

Mr. KENNEDY. Mr. President, last
Monday, President Clinton announced
an agreement by the Apparel Industry
Partnership that establishes a work-
place code of conduct for the industry.
I commend this agreement, which is
the product of a presidential task force
on the exploitation of garment indus-
try workers by unscrupulous clothing
manufacturers. The agreement is de-
signed to encourage voluntary compli-
ance with labor standards in all coun-
tries that manufacture clothing sold in
the United States.

Congress can build on this agreement
by acting to abolish sweatshops in our
own country. Last year, Congressman
BILL CLAY and I introduced the Stop
the Sweatshops Act. Today I am intro-
ducing that legislation to help fulfill
the promise of the Apparel Industry
Partnership agreement. This bill will
reinforce that agreement by making
clothing manufacturers liable for
sweatshop practices by contractors.
This liability will help to ensure that
honest employers who obey our laws
will not lose out in competition with
dishonest employers who do not. With-
out this bill, economic forces in the
clothing industry make it unlikely
that the Apparel Industry Partnership
agreement will be fully effective in
protecting American workers.

Sweatshops continue to plague the
garment industry. As important as the
Apparel Industry Partnership agree-
ment is, it has a significant deficiency.
It has no enforcement mechanism. It
applies only to manufacturers who
agree to its terms and it does not speci-
fy how violations will be remedied or
what penalties will be imposed. The
Stop the Sweatshops Act remedies
these deficiencies for all clothing man-
ufacturing done in this country.

This bill will require manufacturers
to exert their considerable economic
power to ensure fair treatment of gar-
ment workers. It will prevent manufac-
turers from playing one contractor
against another, which drives down the
prices of their goods. It is the cut-
throat competition resulting from such
practices that causes dangerous and
unhealthy working conditions, brutally
long hours, and inadequate pay.

The record of worker exploitation in
the garment industry shows that effec-
tive enforcement is crucial. Of the

22,000 manufacturers of clothing and
accessories in the United States, the
Department of Labor finds that more
than half are paying wages substan-
tially below the minimum wage, and a
third are exposing their workers to se-
rious safety and health risks.

Sweatshops run by unscrupulous con-
tractors have a long and sordid history
in this country. In 1911, a tragic fire at
the Triangle Shirtwaist Co. on Lower
East Side in New York City killed 146
young immigrant women. They suffo-
cated or were burned to death because
the exits had been locked or blocked.

Eighty-six years later, we still find
too often that conditions have not im-
proved. In August 1996, four Brooklyn
garment factories were closed and their
owners were arrested for operating
sweatshops. Serious fire code viola-
tions were found, including locked exit
doors, obstructed aisles, and violations
of sprinkler system requirements. In
addition, the contractors maintained
two sets of accounting records, one
showing that workers were being paid
as little as $2.67 per hour—far less than
the minimum wage. The workers were
all Asian immigrants making clothes
for K-Mart.

K-Mart requires its garment contrac-
tors to identify all subcontractors they
employ, and to make ‘‘regular and sur-
prise inspections’’ of manufacturing
operations. But this requirement did
not prevent the fire code violations,
wage violations, and other illegal prac-
tices of the contractors arrested in
Brooklyn last summer. This example
shows that voluntary codes of conduct
and monitoring programs, as the Ap-
parel Industry Partnership agreement
encourages, cannot, by themselves,
eradicate the problem.

Another sweatshop scandal came to
light last spring, with respect to cloth-
ing made for Wal-Mart. It shows how
far some manufacturers are willing to
go to cut costs, and the terrible human
toll that follows. In August 1995, Fed-
eral investigators raided a sewing fac-
tory outside Los Angeles. In a
compound surrounded by barbed wire,
agents found dozens of Thai and Mexi-
can immigrant women working 20-hour
days for as little as $1.00 per hour. The
women were held captive at their sew-
ing tables by guards who threatened
them if they tried to escape.

American consumers do not want
their clothing produced in this way. A
U.S. News and World Report poll
showed that 6 in 10 Americans are con-
cerned about working conditions in
U.S. manufacturing firms. A poll re-
ported in Newsday showed that 83 per-
cent of consumers would be willing to
pay an extra $1 on a $20 item if they
knew the garment wasn’t made in a
sweatshop.

Many law-abiding manufacturers al-
ready recognize the need to stamp out
sweatshops in the United States. But,
as these examples make clear, current
law and voluntary codes of conduct are
not adequate to prevent abuses. The 800
investigators of the Department of
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Labor who monitor compliance with
wage and hour laws cannot do the job
alone. Manufacturers have the eco-
nomic muscle and market power to end
these abuses. But, under the current
system, the market power works in the
wrong direction—it encourages con-
tractors to inflict sweatshop conditions
on employees, rather than pay fair
wages and maintain proper working
conditions.

The most effective way to enlist
manufacturers in the battle against
sweatshops is to make them liable
along with their contractors for viola-
tions of the law. Manufacturers who
know they will face liability will take
the steps necessary to ensure that
their contractors comply with applica-
ble laws.

Our Stop the Sweatshops Act does
just that. It amends the Fair Labor
Standards Act to make manufacturers
in the garment industry liable, along
with their contractors, for violations of
these laws.

Manufacturers will be liable for in-
junctive relief and civil penalties as-
sessed against a contractor found to
have broken the law. They will also be
liable for back pay owed to employees
for such violations. Manufacturers will
be liable only for violations committed
on work done for that manufacturer.

The bill also authorizes the Sec-
retary of Labor to assess a civil pen-
alty of up to $1,000 for each employee
in cases where contractors fail to keep
required payroll records. If the records
are fraudulent, the Secretary can as-
sess penalties up to $10,000 for the first
offense and $15,000 for further offenses.
These penalties will give employers an
incentive to keep proper records, and
punish contractors who attempt to
conceal abuses by maintaining two sets
of records.

This bill sends a clear message to
garment industry employers. Exploi-
tation of workers will not be tolerated.
Sweatshops are unacceptable. We in-
tend to do all we can to stamp them
out, and this legislation will help us
achieve that goal.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 626
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE AND REFERENCE.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Stop Sweatshops Act of 1997’’.

(b) REFERENCE.—Whenever in this Act an
amendment or repeal is expressed in terms of
an amendment to, or repeal of, a section or
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Fair Labor Standards Act of
1938 (29 U.S.C. 201 et seq.).
SEC. 2. FINDINGS.

The Congress makes the following findings:
(1) The production of garments in violation

of minimum labor standards burdens com-
merce and the free flow of goods in com-

merce by spreading and perpetuating labor
conditions that undermine minimum living
standards and by providing an unfair means
of competition to the detriment of employ-
ers who comply with the law.

(2) The existence of working conditions
detrimental to fair competition and the
maintenance of minimum standards of living
necessary for health, efficiency, and general
well-being of workers is a continuing and
growing problem in the domestic garment in-
dustry.

(3) The Congress concurs in the findings of
the Comptroller General that most sweat-
shop employers violate the recordkeeping re-
quirements of the Fair Labor Standards Act
of 1938 and that the failure of such employers
to maintain adequate records has affected,
and continues to affect adversely, the ability
of the Department of Labor to collect wages
due to workers.

(4) The amendment of the Fair Labor
Standards Act of 1938 to provide for legal re-
sponsibility on the part of manufacturers for
compliance with such Act’s wage and hour,
child labor, and industrial homework provi-
sions by contractors in the garment industry
and to provide civil penalties for violations
of that Act’s recordkeeping requirements is
necessary to promote fair competition and
working conditions that are not detrimental
to the maintenance of health, efficiency, and
general well-being of workers in the garment
industry.
SEC. 3. LEGAL RESPONSIBILITY FOR COMPLI-

ANCE WITH WAGE AND HOUR PROVI-
SIONS IN THE GARMENT INDUSTRY.

(a) AMENDMENT.—The Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 201 et seq.) is
amended by inserting after section 14 the fol-
lowing:

‘‘LEGAL RESPONSIBILITY FOR COMPLIANCE IN
THE GARMENT INDUSTRY WITH SECTIONS 6 AND 7

‘‘SEC. 14A. (a) Every manufacturer engaged
in the garment industry who contracts to
have garment manufacturing operations per-
formed by another person as a contractor—

‘‘(1) shall be civilly liable, with respect to
those garment manufacturing operations, to
the same extent as the contractor for any
violation by the contractor of section 6 (ex-
cept for violations of subsection (d)) or 7, for
any violation by the contractor of the provi-
sions of section 11 regulating, restricting, or
prohibiting industrial homework, and for
violation by the contractor of section 12; and

‘‘(2) shall be subject to the same civil pen-
alties assessed against the contractor for
violations of such sections.

‘‘(b) In this section:
‘‘(1) The term ‘contractor’ means any per-

son who contracts, directly or indirectly
through an intermediary or otherwise, with
a manufacturer to perform the cutting, sew-
ing, dyeing, washing, finishing, assembling,
pressing, or otherwise producing of any
men’s, women’s, children’s, or infants’ ap-
parel (including clothing, knit goods, hats,
gloves, handbags, hosiery, ties, scarves, and
belts, or a section or component of apparel,
except for premanufactured items such as
buttons, zippers, snaps, and studs) that is de-
signed or intended to be worn by any individ-
ual and that is to be sold or offered for sale.

‘‘(2) The term ‘garment industry’ means
the designing, cutting, sewing, dyeing, wash-
ing, finishing, assembling, pressing, or other-
wise producing of men’s, women’s, children’s,
or infants’ apparel (including clothing, knit
goods, hats, gloves, handbags, hosiery, ties,
scarves, and belts, or a section or component
of apparel, except for premanufactured items
such as buttons, zippers, snaps, and studs)
that is designed or intended to be worn by
any individual and that is to be sold or of-
fered for sale.

‘‘(3) The term ‘manufacturer’ means any
person, including a retailer, who—

‘‘(A) contracts, directly or indirectly
through an intermediary or otherwise, with
a contractor to perform the cutting, sewing,
dyeing, washing, finishing, assembling,
pressing, or otherwise producing of any
men’s, women’s, children’s, or infants’ ap-
parel (including clothing, knit goods, hats,
gloves, handbags, hosiery, ties, scarves, and
belts, or a section or component of apparel,
except for premanufactured items such as
buttons, zippers, snaps, and studs) that is de-
signed or intended to be worn by any individ-
ual and that is to be sold or offered for sale;
or

‘‘(B) designs, cuts, sews, dyes, washes, fin-
ishes, assembles, presses, or otherwise pro-
duces or is responsible for the production of
any men’s, women’s, children’s, or infants’
apparel (including clothing, knit goods, hats,
gloves, handbags, hosiery, ties, scarves, and
belts, or a section or component of apparel,
except for premanufactured items such as
buttons, zippers, snaps, and studs) that is de-
signed or intended to be worn by any individ-
ual and that is to be sold or offered for sale.

‘‘(4) The term ‘retailer’ means any person
engaged in the sale of apparel to the ulti-
mate consumer for personal use.’’.

(b) LIABILITY TO EMPLOYEES.—Section 16
(29 U.S.C. 216) is amended—

(1) in subsection (b), by inserting after the
first sentence the following: ‘‘A manufac-
turer in the garment industry (as defined in
section 14A(b)(3)) shall also be jointly and
severally liable to such an employee to the
same extent as the contractor in the gar-
ment industry (as defined in section
14A(b)(1)) who employed such employee if the
contractor violated section 6 (other than
subsection (d)) or 7 in the production of ap-
parel or components of apparel for such man-
ufacturer.’’;

(2) in subsection (b), by inserting in the
last sentence ‘‘or by a manufacturer in the
garment industry’’ after ‘‘by an employer’’;
and

(3) in subsection (c)—
(A) in the third sentence, by striking ‘‘first

sentence’’ and inserting ‘‘first or second sen-
tence’’; and

(B) in the third sentence, by inserting ‘‘or
by a manufacturer in the garment industry’’
before ‘‘liable’’.
SEC. 4. RECORDKEEPING.

Section 16(e) (29 U.S.C. 216(e)) is amended
by inserting after the first sentence the fol-
lowing: ‘‘Any person who fails to establish,
maintain, and preserve payroll records as re-
quired under section 11(c) shall be subject to
a civil penalty of not to exceed $1,000 for
each employee who was the subject of such a
violation. The Secretary may, in the Sec-
retary’s discretion, impose civil penalties
under this subsection for willful violations.
Any person who submits fraudulent payroll
records to the agencies enforcing this Act in
any of the agencies’ investigations or hear-
ings, or as evidence in a court action, that
conceal the actual hours of labor worked by
employees or the violation of section 6, 7,
11(d), or 12 shall be subject to a civil penalty
of $10,000 for each act of fraud and $15,000 for
each act of fraud for a second offense.’’.
SEC. 5. EFFECTIVE DATE.

The amendments made by this Act shall
take effect upon the expiration of 30 days
after the date of enactment of this Act.

By Mr. JEFFORDS (for himself,
Mr. MURKOWSKI, Mr. CHAFEE,
Mr. COCHRAN, Mr. LEAHY and
Mr. WELLSTONE):

S. 627. A bill to reauthorize the Afri-
can Elephant Conservation Act; to the
Committee on Environment and Public
Works.
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THE AFRICAN ELEPHANT CONSERVATION ACT

REAUTHORIZATION ACT OF 1997

Mr. JEFFORDS. Mr. President, I rise
today in celebration of Earth Day to
introduce legislation to reauthorize the
African Elephant Conservation Act of
1988, a historic conservation measure
that continues to successfully preserve
the African elephant in its natural en-
vironment. This legislation will extend
the act through September of the year
2002.

The African Elephant Conservation
Act has resulted in the stabilization of
elephant populations on the African
Continent. By the late 1980’s, the popu-
lation of African elephants had dra-
matically declined from approximately
1.3 million animals in 1979 to less than
700,000 in 1987. The primary reason for
this decline was the poaching and ille-
gal slaughter of elephants for their
tusks, which fueled the international
trade in ivory.

To address this problem, the U.S.
Congress enacted the African Elephant
Conservation Act to provide assistance
to African nations in their efforts to
stop poaching and to develop and im-
plement effective conservation pro-
grams. To accomplish this goal, the
legislation created the African ele-
phant conservation fund. Since 1988,
Congress has appropriated over $6 mil-
lion to fund 48 conservation projects in
17 range states throughout Africa, with
additional contributions of $7 million
through private matching moneys.

The African elephant conservation
fund has resulted in the development
and implementation of various ele-
phant conservation plans. Today, ele-
phant populations have stabilized and
are on the increase in southern Africa,
the international ivory trade has been
dramatically reduced, and wildlife
rangers are better equipped to stop ille-
gal poaching activities. The conserva-
tion fund originally focused on anti-
poaching efforts. Over the last several
years, the projects have diversified to
include elephant population research,
efforts to mitigate elephant and human
conflicts, the cataloging of ivory
stockpiles, and the identification of
new techniques for effective elephant
management. It is important, however,
to keep in mind that, while the African
elephant conservation fund has re-
sulted in several successful conserva-
tion projects, much work remains to be
done to ensure that the African ele-
phant continues to survive in its natu-
ral environment.

We must work to ensure that the Af-
rican elephant does not once again de-
cline and disappear from its historic
range. I am confident that additional
conservation projects funded through
the legislation will help to preserve
this flagship species for many future
generations. I urge my colleagues to
join me in supporting the African Ele-
phant Conservation Reauthorization
Act of 1997.

By Mr. GRAMM (for himself and
Mrs. HUTCHISON):

S. 628. A bill to designate the United
States courthouse to be constructed at
the corner of 7th Street and East Jack-
son Street in Brownsville, Texas, as
the ‘‘Reynaldo G. Garza United States
Courthouse’’; to the Committee on En-
vironment and Public Works.

THE REYNALDO G. GARZA U.S. COURTHOUSE
DESIGNATION ACT OF 1997

Mr. GRAMM. Mr. President, along
with my colleague, Senator HUTCHISON,
I am proud to introduce legislation
that would name the Federal court-
house in Brownsville, TX after a man
who has been involved in the adminis-
tration of justice throughout South
Texas for nearly 60 years, Judge
Reynaldo G. Garza.

Judge Garza was the first Mexican-
American to be appointed to a Federal
judgeship in the history of our country,
when President Kennedy appointed him
to a district court bench in 1961. Judge
Garza served as a U.S. District Judge
until 1979, when President Carter ap-
pointed him to the Fifth Circuit Court
of Appeals, where he still serves, at the
age of 81, in senior status.

Besides being named a the first Mexi-
can-American Federal district judge,
he was the first Mexican-American
chief district judge, and the first Mexi-
can-American Federal circuit court
judge. He would have been the first
Mexican-American ever to have been
appointed to a President’s Cabinet if he
had accepted President Carter’s re-
quest to serve as the Nation’s attorney
general in 1977. Sensibly, however,
Judge Garza didn’t want to move from
Brownsville to Washington, DC.

Judge Garza’s life has been filled
with extraordinary accomplishments.
Born in 1915 in Brownsville to Ygnacio
and Zoila Garza, both Mexican immi-
grants, he was the sixth of eight chil-
dren. Judge Garza reached adulthood
during the Depression and, through
sheer ability, hard work and deter-
mination, graduated from the Univer-
sity of Texas Law School in 1939. He
then established a law practice in
Brownsville, mixing his work with the
demands of raising five children and
serving his community in capacities
ranging from the local school board
and city commission to the Knights of
Columbus.

Following the Japanese attack on
Pearl Harbor in December of 1941,
Reynaldo Garza enlisted in the U.S.
Army and served until the war’s end in
1945 as a gunnery sergeant and in other
capacities. In 1943, Garza was selected
to serve as translator in a meeting be-
tween President Franklin D. Roosevelt
and Mexican President Miguel Avila
Camacho, marking the first time a U.S.
president had met with a Mexican
president on Mexican soil.

Judge Garza’s selfless commitment
to his family, his community and his
Nation is exemplary, and today, he
serves as a role model for people both
inside and outside of the legal profes-
sion.

I am privileged to introduce this leg-
islation in Judge Garza’s honor today

and look forward to working with my
colleagues to make the Reynaldo G.
Garza Federal courthouse a reality.

Mrs. HUTCHISON. Madam President,
today we honor our Nation’s first Mexi-
can-American Federal judge, Judge
Reynaldo G. Garza. I am proud to co-
sponsor legislation with Senator
GRAMM to name the new Federal court-
house in Brownsville for Judge Garza.
In this way, we will record for genera-
tions to come Judge Garza’s selfless
service to the city of Brownsville, to
Texas and to our Nation.

Traditionally, we reserve this honor
for judges who no longer walk the
courthouse halls. However, we wish to
grant an exception for this exceptional
man. Born of immigrant parents,
Reynaldo Garza has paved a hopeful
path for other immigrant sons. After
distinguishing himself as a lawyer, he
served on the U.S. District Court for
the Southern District until his ap-
pointment to the U.S. Court of Appeals
for the Fifth Circuit in 1979 by Presi-
dent Carter. As the first Mexican-
American to achieve these distinctions,
Judge Garza truly personifies the pio-
neer spirit of this great Nation.

I would like Judge Garza to be re-
membered as well for his gracious re-
sponse to this action. Upon learning
that the courthouse might be named
for him, Judge Garza said simply, ‘‘I’m
humbled by the fact that somebody
would even think I’m worthy of it.’’ In-
deed, no one is worthier than Judge
Garza of this small token of our re-
spect and admiration.

By Mr. BREAUX (by request):
S. 629. A bill entitled the ‘‘OECD

Shipbuilding Agreement Act’’; to the
Committee on Commerce, Science, and
Transportation.

THE OECD SHIPBUILDING AGREEMENT ACT

Mr. BREAUX. Mr. President: today I
introduce a bill to implement the
OECD shipbuilding agreement to end
foreign shipbuilding subsidies. This bill
is an administration draft that I sub-
mit to better focus upcoming congres-
sional discussion of the issues. With
Europe just announcing $2.1 billion in
new subsidies for its shipyards, the
United States cannot afford to delay
action on this agreement any longer.

The United States has taken a lead-
ership role in pushing for the elimi-
nation of unfair subsidies in the inter-
national commercial shipbuilding sec-
tor. In 1981, the United States unilater-
ally eliminated its own commercial
shipbuilding subsidies. In October 1989,
the United States, at the request of the
six defense-oriented shipyards and the
smaller commercial shipyards, initi-
ated negotiations in the OECD aimed
at eliminating trade distorting foreign
shipbuilding subsidies. After 5 years of
negotiations and constant prodding by
the U.S. Congress, the OECD shipbuild-
ing agreement was signed by the Euro-
pean Union, Japan, the Republic of
Korea, Finland, Norway, and the Unit-
ed States on December 21, 1994.

The OECD shipbuilding agreement,
which covers over 80 percent of the



CONGRESSIONAL RECORD — SENATE S3439April 22, 1997
world’s commercial shipbuilding and
repair capacity, would prohibit govern-
ment subsidies to the shipbuilding in-
dustry, as well as discipline export
credits, set common rules for govern-
ment financing programs, and establish
a mechanism for addressing injurious
pricing, that is, dumping. As of June 1,
1996, all signatories, except the United
States, had ratified the agreement.

In the last Congress, several parties
expressed serious concerns about cer-
tain aspects of the agreement and the
proposed implementing legislation
which we were unable to address before
the end of the last session. As a result,
the agreement’s entry into force has
been delayed by more than a year. I am
hopeful that an agreement on imple-
menting legislation can be reached
early this session and I think the bill I
am introducing today is a huge step in
that direction.

I am very concerned, however, that
further delay in confirming United
States commitment to this agreement
will seriously undermine U.S. long-
term efforts to eliminate foreign ship-
building subsidies, especially as other
countries face increased pressure to re-
sume the granting of subsidies to their
shipbuilding industries. The United
States can’t afford a shipbuilding sub-
sidies race. We are cutting funding of
important domestic programs now. The
United States needs to approve and im-
plement the shipbuilding agreement in
order to give us the tools to challenge
foreign subsidies and protect our ship-
building industry against unfair for-
eign competition.

I ask you to join the battle against
unfair international shipbuilding sub-
sidies by supporting the swift passage
of legislation approving and imple-
menting the OECD shipbuilding agree-
ment.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 629
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,

PART 1—GENERAL PROVISIONS
SECTION 101. SHORT TITLE; TABLE OF CON-

TENTS; PURPOSES.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘OECD Shipbuilding Agreement Act’’.
(b) TABLE OF CONTENTS.—

PART 1—GENERAL PROVISIONS

Sec. 101. Short title; Table of Contents.
Sec. 102. Approval of the Shipbuilding

Agreement.
Sec. 103. Injurious pricing and counter-

measures relating to shipbuild-
ing.

Sec. 104. Enforcement of countermeasures.
Sec. 105. Judicial review in injurious pricing

and countermeasure proceed-
ings.

PART 2—OTHER PROVISIONS

Sec. 111. Equipment and repair of vessels.
Sec. 112. Effect of agreement with respect to

private remedies.
Sec. 113. Implementing regulations.

Sec. 114. Amendments to the Merchant Ma-
rine Act, 1936.

Sec. 115. Applicability of Title XI amend-
ments.

Sec. 116. Withdrawal from Agreement.
Sec. 117. Monitoring and enforcement.
Sec. 118. Jones Act and related laws not af-

fected.
Sec. 119. Expanding membership in the Ship-

building Agreement.
Sec. 120. Protection of United States secu-

rity interests.
Sec. 121. Definitions.

PART 3—EFFECTIVE DATE

Sec. 131. Effective date.
(c) PURPOSES.—The purposes of this Act

are—
(1) to enhance the competitiveness of U.S.

Shipbuilders which has been diminished as a
result of foreign subsidy and predatory pric-
ing practices;

(2) to ensure that U.S. ownership, manning,
and construction of coastwise trade (Jones
Act) vessels, which have provided the De-
partment of Defense with mariners and as-
sets in time of national emergency, cannot
be compromised by the OECD Shipbuilding
Agreement; and

(3) to strengthen our shipbuilding indus-
trial base to ensure that its full capabilities
are available in time of national emergency.
SEC. 102. APPROVAL OF THE SHIPBUILDING

AGREEMENT.
The Congress approves The Agreement Re-

specting Normal Competitive Conditions in
the Commercial Shipbuilding and Repair In-
dustry (referred to in this Act as the ‘‘Ship-
building Agreement’’), a reciprocal trade
agreement which resulted from negotiations
under the auspices of the Organization for
Economic Cooperation and Development,
and was entered into on December 21, 1994.
SEC. 103. INJURIOUS PRICING AND COUNTER-

MEASURES RELATING TO SHIP-
BUILDING.

The Tariff Act of 1930 is amended by adding
at the end the following new title:
‘‘TITLE VIII—INJURIOUS PRICING AND

COUNTERMEASURES RELATING TO
SHIPBUILDING

‘‘Subtitle A—Imposition of Injurious Pricing
Charge and Countermeasures

‘‘Sec. 801. Injurious pricing charge.
‘‘Sec. 802. Procedures for initiating an inju-

rious pricing investigation.
‘‘Sec. 803. Preliminary determinations.
‘‘Sec. 804. Termination or suspension of in-

vestigation.
‘‘Sec. 805. Final determinations.
‘‘Sec. 806. Imposition and collection of inju-

rious pricing charge.
‘‘Sec. 807. Imposition of countermeasures.
‘‘Sec. 808. Injurious pricing petitions by

third countries.
‘‘Sec. 809. Third country injurious pricing.

‘‘Subtitle B—Special Rules

‘‘Sec. 821. Export price.
‘‘Sec. 822. Normal value.
‘‘Sec. 823. Currency conversion.

‘‘Subtitle C—Procedures

‘‘Sec. 841. Hearings.
‘‘Sec. 842. Determinations on the basis of

the facts available.
‘‘Sec. 843. Access to information.
‘‘Sec. 844. Conduct of investigations.
‘‘Sec. 845. Administrative action following

shipbuilding agreement panel
reports.

‘‘Subtitle D—Definitions

‘‘Sec. 861. Definitions.

‘‘Subtitle A—Imposition of Injurious Pricing
Charge and Countermeasures

‘‘SEC. 801. INJURIOUS PRICING CHARGE.
‘‘(a) BASIS FOR CHARGE.—If—

‘‘(1) the administering authority deter-
mines that a foreign vessel has been sold di-
rectly or indirectly to one or more United
States buyers at less than its fair value, and

‘‘(2) the Commission determines that—
‘‘(A) an industry in the United States—
‘‘(i) is or has been materially injured, or
‘‘(ii) is threatened with material injury, or
‘‘(B) the establishment of an industry in

the United States is or has been materially
retarded,
by reason of the sale of such vessel, then
there shall be imposed upon the foreign pro-
ducer of the subject vessel an injurious pric-
ing charge, in an amount equal to the
amount by which the normal value exceeds
the export price for the vessel. For purposes
of this subsection and section 805(b)(1), a ref-
erence to the sale of a foreign vessel includes
the creation or transfer of an ownership in-
terest in the vessel, except for an ownership
interest created or acquired solely for the
purpose of providing security for a normal
commercial loan.

‘‘(b) FOREIGN VESSELS NOT MERCHANDISE.—
No foreign vessel may be considered to be, or
to be part of, a class or kind of merchandise
for purposes of subtitle B of title VII.
‘‘SEC. 802. PROCEDURES FOR INITIATING AN IN-

JURIOUS PRICING INVESTIGATION.
‘‘(a) INITIATION BY ADMINISTERING AUTHOR-

ITY.—
‘‘(1) GENERAL RULE.—Except in the case in

which subsection (d)(6) applies, an injurious
pricing investigation shall be initiated when-
ever the administering authority deter-
mines, from information available to it, that
a formal investigation is warranted into the
question of whether the elements necessary
for the imposition of a charge under section
801(a) exist, and whether a producer de-
scribed in section 861(17)(C) would meet the
criteria of subsection (b)(1)(B) for a peti-
tioner.

‘‘(2) TIME FOR INITIATION BY ADMINISTERING
AUTHORITY.—An investigation may only be
initiated under paragraph (1) within 6
months after the time the administering au-
thority first knew or should have known of
the sale of the vessel. Any period during
which an investigation is initiated and pend-
ing as described in subsection (d)(6)(A) shall
not be included in calculating that 6-month
period.

‘‘(b) INITIATION BY PETITION.—
‘‘(1) PETITION REQUIREMENTS.—
‘‘(A) IN GENERAL.—Except in a case in

which subsection (d)(6) applies, an injurious
pricing proceeding shall be initiated when-
ever an interested party, as defined in sub-
paragraph (C), (D), (E), or (F) of section
861(17), files a petition with the administer-
ing authority, on behalf of an industry,
which alleges the elements necessary for the
imposition of an injurious pricing charge
under section 801(a) and the elements re-
quired under subparagraph (B), (C), (D), or
(E) of this paragraph, and which is accom-
panied by information reasonably available
to the petitioner supporting those allega-
tions and identifying the transaction con-
cerned.

‘‘(B) PETITIONERS DESCRIBED IN SECTION
861(17)(C).—

‘‘(i) IN GENERAL.—If the petitioner is a pro-
ducer described in section 861(17)(C), and—

‘‘(I) if the vessel was sold through a broad
multiple bid, the petition shall include infor-
mation indicating that the petitioner was in-
vited to tender a bid on the contract at
issue, the petitioner actually did so, and the
bid of the petitioner substantially met the
delivery date and technical requirements of
the bid,

‘‘(II) if the vessel was sold through any bid-
ding process other than a broad multiple bid
and the petitioner was invited to tender a
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bid on the contract at issue, the petition
shall include information indicating that the
petitioner actually did so and the bid of the
petitioner substantially met the delivery
date and technical requirements of the bid,
or

‘‘(III) except in a case in which the vessel
was sold through a broad multiple bid, if
there is no invitation to tender a bid, the pe-
tition shall include information indicating
that the petitioner was capable of building
the vessel concerned and, if the petitioner
knew or should have known of the proposed
purchase, it made demonstrable efforts to
conclude a sale with the United States buyer
consistent with the delivery date and tech-
nical requirements of the buyer.

‘‘(ii) REBUTTABLE PRESUMPTION REGARDING
KNOWLEDGE OF PROPOSED PURCHASE.—For
purposes of clause (i)(III), there is a rebutta-
ble presumption that the petitioner knew or
should have known of the proposed purchase
if it is demonstrated that—

‘‘(I) the majority of the producers in the
industry have made efforts with the United
States buyer to conclude a sale of the sub-
ject vessel, or

‘‘(II) general information on the sale was
available from brokers, financiers, classifica-
tion societies, charterers, trade associations,
or other entities normally involved in ship-
building transactions with whom the peti-
tioner had regular contacts or dealings.

‘‘(C) PETITIONERS DESCRIBED IN SECTION
861(17)(D).—If the petitioner is an interested
party described in section 861(17)(D), the pe-
tition shall include information indicating
that members of the union or group of work-
ers described in that section are employed by
a producer that meets the requirements of
subparagraph (B) of this paragraph.

‘‘(D) PETITIONERS DESCRIBED IN SECTION
861(17)(E).—If the petitioner is an interested
party described in section 861(17)(E), the pe-
tition shall include information indicating
that a member of the association described
in that section is a producer that meets the
requirements of subparagraph (B) of this
paragraph.

‘‘(E) PETITIONERS DESCRIBED IN SECTION
861(17)(F).—If the petitioner is an interested
party described in section 861(17)(F), the pe-
tition shall include information indicating
that a member of the association described
in that section meets the requirements of
subparagraph (C) or (D) of this paragraph.

‘‘(F) AMENDMENTS.—The petition may be
amended at such time, and upon such condi-
tions, as the administering authority and
the Commission may permit.

‘‘(2) SIMULTANEOUS FILING WITH COMMIS-
SION.—The petitioner shall file a copy of the
petition with the Commission on the same
day as it is filed with the administering au-
thority.

‘‘(3) DEADLINE FOR FILING PETITION.—
‘‘(A) DEADLINE.—(i) A petitioner to which

paragraph (1)(B)(i) (I) or (II) applies shall file
the petition no later than the earlier of—

‘‘(I) 6 months after the time that the peti-
tioner first knew or should have known of
the sale of the subject vessel, or

‘‘(II) 6 months after delivery of the subject
vessel.

‘‘(ii) A petitioner to which paragraph
(1)(B)(i)(III) applies shall—

‘‘(I) file the petition no later than the ear-
lier of 9 months after the time that the peti-
tioner first knew or should have known of
the sale of the subject vessel, or 6 months
after delivery of the subject vessel, and

‘‘(II) submit to the administering author-
ity a notice of intent to file a petition no
later than 6 months after the time that the
petitioner first knew or should have known
of the sale (unless the petition itself is filed
within that 6-month period).

‘‘(B) PRESUMPTION OF KNOWLEDGE.—For
purposes of this paragraph, if the existence

of the sale, together with general informa-
tion concerning the vessel, is published in
the international trade press, there is a re-
buttable presumption that the petitioner
knew or should have known of the sale of the
vessel from the date of that publication.

‘‘(c) ACTIONS BEFORE INITIATING INVESTIGA-
TIONS.—

‘‘(1) NOTIFICATION OF GOVERNMENTS.—Be-
fore initiating an investigation under either
subsection (a) or (b), the administering au-
thority shall notify the government of the
exporting country of the investigation. In
the case of the initiation of an investigation
under subsection (b), such notification shall
include a public version of the petition.

‘‘(2) ACCEPTANCE OF COMMUNICATIONS.—The
administering authority shall not accept any
unsolicited oral or written communication
from any person other than an interested
party described in section 861(17)(C), (D), (E),
or (F) before the administering authority
makes its decision whether to initiate an in-
vestigation pursuant to a petition, except for
inquires regarding the status of the admin-
istering authority’s consideration of the pe-
tition or a request for consultation by the
government of the exporting country.

‘‘(3) NONDISCLOSURE OF CERTAIN INFORMA-
TION.—The administering authority and the
Commission shall not disclose information
with regard to any draft petition submitted
for review and comment before it is filed
under subsection (b)(1).

‘‘(d) PETITION DETERMINATION.—
‘‘(1) TIME FOR INITIAL DETERMINATION.—
‘‘(A) IN GENERAL.—Within 45 days after the

date on which a petition is filed under sub-
section (b), the administering authority
shall, after examining, on the basis of
sources readily available to the administer-
ing authority, the accuracy and adequacy of
the evidence provided in the petition, deter-
mine whether the petition—

‘‘(i) alleges the elements necessary for the
imposition of an injurious pricing charge
under section 801(a) and the elements re-
quired under subsection (b)(1)(B), (C), (D), or
(E), and contains information reasonably
available to the petitioner supporting the al-
legation; and

‘‘(ii) determine if the petition has been
filed by or on behalf of the industry.

‘‘(B) CALCULATION OF 45-DAY PERIOD.—Any
period in which paragraph (6)(A) applies
shall not be included in calculating the 45-
day period described in subparagraph (A).

‘‘(2) AFFIRMATIVE DETERMINATION.—If the
determinations under clauses (i) and (ii) of
paragraph (1)(A) are affirmative, the admin-
istering authority shall initiate an inves-
tigation to determine whether the vessel was
sold at less than fair value, unless paragraph
(6) applies.

‘‘(3) NEGATIVE DETERMINATIONS.—If—
‘‘(A) the determination under clause (i) or

(ii) of paragraph (1)(A) is negative, or
‘‘(B) paragraph (6)(B) applies, the admin-

istering authority shall dismiss the petition,
terminate the proceeding, and notify the pe-
titioner in writing of the reasons for the de-
termination.

‘‘(4) DETERMINATION OF INDUSTRY SUP-
PORT.—

‘‘(A) GENERAL RULE.—For purposes of this
subsection, the administering authority
shall determine that the petition has been
filed by or on behalf of the domestic indus-
try, if—

‘‘(i) the domestic producers or workers who
support the petition collectively account for
at least 25 percent of the total capacity of
domestic producers capable of producing a
like vessel, and

‘‘(ii) the domestic producers or workers
who support the petition collectively ac-
count for more than 50 percent of the total
capacity to produce a like vessel of that por-

tion of the domestic industry expressing sup-
port for or opposition to the petition.

‘‘(B) CERTAIN POSITIONS DISREGARDED.—In
determining industry support under subpara-
graph (A), the administering authority shall
disregard the position of domestic producers
who oppose the petition, if such producers
are related to the foreign producer or United
States buyer of the subject vessel, or the do-
mestic producer is itself the United States
buyer, unless such domestic producers dem-
onstrate that their interests as domestic
producers would be adversely affected by the
imposition of an injurious pricing charge.

‘‘(C) POLLING THE INDUSTRY.—If the peti-
tion does not establish support of domestic
producers or workers accounting for more
than 50 percent of the total capacity to
produce a like vessel—

‘‘(i) the administering authority shall poll
the industry or rely on other information in
order to determine if there is support for the
petition as required by subparagraph (A), or

‘‘(ii) if there is a large number of producers
in the industry, the administering authority
may determine industry support for the peti-
tion by using any statistically valid sam-
pling method to poll the industry.

‘‘(D) COMMENT BY INTERESTED PARTIES.—
Before the administering authority makes a
determination with respect to initiating an
investigation, any person who would qualify
as an interested party under section 861(17) if
an investigation were initiated, may submit
comments or information on the issue of in-
dustry support. After the administering au-
thority makes a determination with respect
to initiating an investigation, the deter-
mination regarding industry support shall
not be reconsidered.

‘‘(5) DEFINITION OF DOMESTIC PRODUCERS OR
WORKERS.—For purposes of this subsection,
the term ‘domestic producers or workers’
means interested parties as defined in sec-
tion 861 (17) (C), (D), (E), or (F).

‘‘(6) PROCEEDINGS BY WTO MEMBERS.—The
administering authority shall not initiate an
investigation under this section if, with re-
spect to the vessel sale at issue, an anti-
dumping proceeding conducted by a WTO
member who is not a Shipbuilding Agree-
ment Party—

‘‘(A) has been initiated and has been pend-
ing for not more than on year, or

‘‘(B) has been completed and resulted in
the imposition of antidumping measures or a
negative determination with respect to
whether the sale was at less than fair value
or with respect to injury.

‘‘(e) NOTIFICATION TO COMMISSION OF DE-
TERMINATION.—The administering authority
shall—

‘‘(1) notify the Commission immediately of
any determination it makes under sub-
section (a) or (d), and

‘‘(2) if the determination is affirmative,
make available to the Commission such in-
formation as it may have relating to the
matter under investigation, under such pro-
cedures as the administering authority and
the Commission may establish to prevent
disclosure, other than with the consent of
the party providing it or under protective
order, of any information to which confiden-
tial treatment has been given by the admin-
istering authority.
‘‘SEC. 803. PRELIMINARY DETERMINATIONS.

‘‘(a) DETERMINATION BY COMMISSION OF
REASONABLE INDICATION OF INJURY.—

‘‘(1) GENERAL RULE.—Except in the case of
a petition dismissed by the administering
authority under section 802(d)(3), the Com-
mission, within the time specified in para-
graph (2), shall determine, based on the in-
formation available to it at the time of the
determination, whether there is a reasonable
indication that—
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‘‘(A) an industry in the United States—
‘‘(i) is or has been materially injured, or
‘‘(ii) is threatened with material injury, or
‘‘(B) the establishment of an industry in

the United States is or has been materially
retarded, by reason of the sale of the subject
vessel. If the Commission makes a negative
determination under this paragraph, the in-
vestigation shall be terminated.

‘‘(2) TIME FOR COMMISSION DETERMINA-
TION.—The Commission shall make the de-
termination described in paragraph (1) with-
in 90 days after the date on which the peti-
tion is filed or, in the case of an investiga-
tion initiated under section 802(a), within 90
days after the date on which the Commission
receives notice from the administering au-
thority that the investigation has been initi-
ated under such section.

‘‘(b) PRELIMINARY DETERMINATION BY AD-
MINISTERING AUTHORITY.—

‘‘(1) PERIOD OF INJURIOUS PRICING INVES-
TIGATION.—

‘‘(A) IN GENERAL.—The administering au-
thority shall make a determination, based
upon the information available to it at the
time of the determination, of whether there
is a reasonable basis to believe or suspect
that the subject vessel was sold at less than
fair value.

‘‘(B) COST DATA USED FOR NORMAL VALUE.—
If cost data is required to determine normal
value on the basis of a sale of a foreign like
vessel that has not been delivered on or be-
fore the date on which the administering au-
thority initiates the investigation, the ad-
ministering authority shall make its deter-
mination within 160 days after the date of
delivery of the foreign like vessel.

‘‘(C) NORMAL VALUE BASED ON CONSTRUCTED
VALUE.——If normal value is to be deter-
mined on the basis of constructed value, the
administering authority shall make its de-
termination within 160 days after the date of
delivery of the subject vessel.

‘‘(d) OTHER CASES.—In cases in which sub-
paragraph (B) or (C) does not apply, the ad-
ministering authority shall make its deter-
mination within 160 days after the date on
which the administering authority initiates
the investigation under section 802.

‘‘(E) AFFIRMATIVE DETERMINATION BY COM-
MISSION REQUIRED.—In no event shall the ad-
ministering authority make its determina-
tion before an affirmative determination is
made by the Commission under subsection
(a).

‘‘(2) DE MINIMIS INJURIOUS PRICING MAR-
GIN.—In making a determination under this
subsection, the administering authority
shall disregard any injurious pricing margin
that is de minimis. For purposes of the pre-
ceding sentence, an injurious pricing margin
is de minimis if the administering authority
determines that the injurious pricing margin
is less than 2 percent of the export price.

‘‘(c) EXTENSION OF PERIOD IN EXTRAOR-
DINARILY COMPLICATED CASES OR FOR GOOD
CAUSE.—

‘‘(1) IN GENERAL.—If—
‘‘(A) the administering authority con-

cludes that the parties concerned are cooper-
ating and determines that—

‘‘(i) the case is extraordinarily complicated
by reason of—

‘‘(I) the novelty of the issues presented, or
‘‘(II) the nature and extent of the informa-

tion required, and
‘‘(ii) additional time is necessary to make

the preliminary determination, or
‘‘(B) a party to the investigation requests

an extension and demonstrates good cause
for the extension,
then the administering authority may post-
pone the time for making its preliminary de-
termination.

‘‘(2) LENGTH OF POSTPONEMENT.—The pre-
liminary determination may be postponed

under paragraph (1)(A) or (B) until not later
than the 190th day after—

‘‘(A) the date of delivery of the foreign like
vessel, if subsection (b)(1)(B) applies,

‘‘(B) the date of delivery of the subject ves-
sel, if subsection (b)(1)(C) applies, or

‘‘(C) the date on which the administering
authority initiates an investigation under
section 802, in a case in which subsection
(b)(1)(D) applies.

‘‘(3) NOTICE OF POSTPONEMENT.—The admin-
istering authority shall notify the parties to
the investigation, not later than 20 days be-
fore the date on which the preliminary deter-
mination would otherwise be required under
subsection (b)(1), if it intends to postpone
making the preliminary determination
under paragraph (1). The notification shall
include an explanation of the reasons for the
postponement, and notice of the postpone-
ment shall be published in the Federal Reg-
ister.

‘‘(d) EFFECT OF DETERMINATION BY THE AD-
MINISTERING AUTHORITY.—If the preliminary
determination of the administering author-
ity under subsection (b) is affirmative, the
administering authority shall—

‘‘(1) determine an estimated injurious pric-
ing margin, and

‘‘(2) make available to the Commission all
information upon which its determination
was based and which the Commission consid-
ers relevant to its injury determination,
under such procedures as the administering
authority and the Commission may establish
to prevent disclosure, other than with the
consent of the party providing it or under
protective order, of any information to
which confidential treatment has been given
by the administering authority.

‘‘(e) NOTICE OF DETERMINATION.—Whenever
the Commission or the administering au-
thority makes a determination under this
section, the Commission or the administer-
ing authority, as the case may be, shall no-
tify the petitioner, and other parties to the
investigation, and the Commission or the ad-
ministering authority (whichever is appro-
priate) of its determination. The administer-
ing authority shall include with such notifi-
cation the facts and conclusions on which its
determination is based. Not later than 5 days
after the date on which the determination is
required to be made under subsection (a)(2),
the Commission shall transmit to the admin-
istering authority the facts and conclusions
on which its determination is based.
‘‘SEC. 804. TERMINATION OR SUSPENSION OF IN-

VESTIGATION.
‘‘(a) TERMINATION OF INVESTIGATION UPON

WITHDRAWAL OF PETITION.—
‘‘(1) IN GENERAL.—Except as provided in

paragraph (2), an investigation under this
subtitle may be terminated by either the ad-
ministering authority or the Commission,
after notice to all parties to the investiga-
tion, upon withdrawal of the petition by the
petitioner.

‘‘(2) LIMITATION ON TERMINATION BY COM-
MISSION.—The Commission may not termi-
nate an investigation under paragraph (1) be-
fore a preliminary determination is made by
the administering authority under section
803(b).

‘‘(b) TERMINATION OF INVESTIGATIONS INITI-
ATED BY ADMINISTERING AUTHORITY.—The ad-
ministering authority may terminate any in-
vestigation initiated by the administering
authority under section 802(a) after provid-
ing notice of such termination to all parties
to the investigation.

‘‘(c) ALTERNATE EQUIVALENT REMEDY.—The
criteria set forth in subparagraphs (A)
through (D) of section 806(e)(1) shall apply to
any agreement that forms the basis for ter-
mination of an investigation under sub-
section (a) or (b).

‘‘(d) PROCEEDINGS BY WTO MEMBERS.—

‘‘(1) SUSPENSION OF INVESTIGATION.—The
administering authority and the Commission
shall suspend an investigation under this
section if a WTO member that is not a Ship-
building Agreement Party initiates an anti-
dumping proceeding described in section
861(30)(A) with respect to the sale of the sub-
ject vessel.

‘‘(2) TERMINATION OF INVESTIGATION.—If an
antidumping proceeding described in para-
graph (1) is concluded by—

‘‘(A) the imposition of antidumping meas-
ures, or

‘‘(B) a negative determination with respect
to whether the sale is at less than fair value
or with respect to injury, the administering
authority and the Commission shall termi-
nate the investigation under this section.

‘‘(3) CONTINUATION OF INVESTIGATION.—(A)
If such a proceeding—

‘‘(i) is concluded by a result other than a
result described in paragraph (2), or

‘‘(ii) is not concluded within one year from
the date of the initiation of the proceeding,
then the administering authority and the
Commission shall terminate the suspension
and continue the investigation. The period in
which the investigation was suspended shall
not be included in calculating deadlines ap-
plicable with respect to the investigation.

‘‘(B) Notwithstanding subparagraph (A)(ii),
if the proceeding is concluded by a result de-
scribed in paragraph (2)(A), the administer-
ing authority and the Commission shall ter-
minate the investigation under this section.
‘‘SEC. 805. FINAL DETERMINATIONS.

‘‘(a) DETERMINATIONS BY ADMINISTERING
AUTHORITY.—

‘‘(1) IN GENERAL.—Within 75 days after the
date of its preliminary determination under
section 803(b), the administering authority
shall make a final determination of whether
the vessel which is the subject of the inves-
tigation has been sold in the United States
at less than its fair value.

‘‘(2) EXTENSION OF PERIOD FOR DETERMINA-
TION.—

‘‘(A) GENERAL RULE.—The administering
authority may postpone making the final de-
termination under paragraph (1) until not
later than 290 days after—

11(i) the date of delivery of the foreign like
vessel, in an investigation to which section
803(b)(1)(B) applies,

‘‘(ii) the date of delivery of the subject ves-
sel, in an investigation to which section
803(b)(1)(C) applies, or

‘‘(iii) the date on which the administering
authority initiates the investigation under
section 802, in an investigation to which sec-
tion 803(b)(1)(D) applies.

‘‘(B) REQUEST REQUIRED.—The administer-
ing authority may apply subparagraph (A) if
a request in writing is made by—

‘‘(i) the producer of the subject vessel, in a
proceeding in which the preliminary deter-
mination by the administering authority
under section 803(b) was affirmative, or

‘‘(ii) the petitioner, in a proceeding in
which the preliminary determination by the
administering authority under section 803(b)
was negative.

‘‘(3) DE MINIMIS INJURIOUS PRICING MAR-
GIN.—In making a determination under this
subsection, the administering authority
shall disregard any injurious pricing margin
that is de minimis as defined in section
803(b)(2).

‘‘(b) FINAL DETERMINATION BY COMMIS-
SION.—

‘‘(1) IN GENERAL.—The Commission shall
make a final determination of whether—

‘‘(A) an industry in the United States—
‘‘(i) is or has been materially injured, or
‘‘(ii) is threatened with material injury, or
‘‘(B) the establishment of an industry in

the United States is or has been materially
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retarded, by reason of the sale of the vessel
with respect to which the administering au-
thority has made an affirmative determina-
tion under subsection (a)(1).

‘‘(2) PERIOD FOR INJURY DETERMINATION
FOLLOWING AFFIRMATIVE PRELIMINARY DETER-
MINATION BY ADMINISTERING AUTHORITY.—If
the preliminary determination by the ad-
ministering authority under section 803(b) is
affirmative, then the Commission shall
make the determination required by para-
graph (1) before the later of—

‘‘(A) the 120th day after the day on which
the administering authority makes its af-
firmative preliminary determination under
section 803(b), or

‘‘(B) the 45th day after the day on which
the administering authority makes its af-
firmative final determination under sub-
section (a).

‘‘(3) PERIOD FOR INJURY DETERMINATION
FOLLOWING NEGATIVE PRELIMINARY DETER-
MINATION BY ADMINISTERING AUTHORITY.—If
the preliminary determination by the ad-
ministering authority under section 803(b) is
negative, and its final determination under
subsection (a) is affirmative, then the final
determination by the Commission under this
subsection shall be made within 75 days after
the date of that affirmative final determina-
tion.

‘‘(c) EFFECT OF FINAL DETERMINATIONS.—
‘‘(1) EFFECT OF AFFIRMATIVE DETERMINA-

TION BY THE ADMINISTERING AUTHORITY.—If
the determination of the administering au-
thority under subsection (a) is affirmative,
then the administering authority shall—

‘‘(A) make available to the Commission all
information upon which such determination
was based and which the Commission consid-
ers relevant to its determination, under such
procedures as the administering authority
and the Commission may establish to pre-
vent disclosure, other than with the consent
of the party providing it or under protective
order, of any information as to which con-
fidential treatment has been given by the ad-
ministering authority, and

‘‘(B) calculate an injurious pricing charge
in an amount equal to the amount by which
the normal value exceeds the export price of
the subject vessel.

‘‘(2) ISSUANCE OF ORDER; EFFECT OF NEGA-
TIVE DETERMINATION.—If the determinations
of the administering authority and the Com-
mission under subsections (a)(1) and (b)(1)
are affirmative, then the administering au-
thority shall issue an injurious pricing order
under section 806. If either of such deter-
minations is negative, the investigation
shall be terminated upon the publication of
notice of that negative determination.

‘‘(d) PUBLICATION OF NOTICE OF DETERMINA-
TIONS.—Whenever the administering author-
ity or the Commission makes a determina-
tion under this section, it shall notify the
petitioner, other parties to the investiga-
tion, and the other agency of its determina-
tion and of the facts and conclusions of law
upon which the determination is based, and
it shall publish notice of its determination in
the Federal Register.

‘‘(e) CORRECTION OF MINISTERIAL ERRORS.—
The administering authority shall establish
procedures for the correction of ministerial
errors in final determinations within a rea-
sonable time after the determinations are is-
sued under this section. Such procedures
shall ensure opportunity for interested par-
ties to present their views regarding any
such errors. As used in this subsection, the
term ‘ministerial error’ includes errors in
addition, subtraction, or other arithmetic
function, clerical errors resulting from inac-
curate copying, duplication, or the like, and
any other type of unintentional error which
the administering authority considers min-
isterial.

SEC. 806. IMPOSITION AND COLLECTION OF INJU-
RIOUS PRICING CHARGE.

‘‘(a) IN GENERAL.—Within 7 days after
being notified by the Commission of an af-
firmative determination under section 805(b),
the administering authority shall publish an
order imposing an injurious pricing charge
on the foreign producer of the subject vessel
which—

‘‘(1) directs the foreign producer of the sub-
ject vessel to pay to the Secretary of the
Treasury, or the designee of the Secretary,
within 180 days from the date of publication
of the order, an injurious pricing charge in
an amount equal to the amount by which the
normal value exceeds the export price of the
subject vessel,

(2) includes the identity and location of the
foreign producer and a description of the
subject vessel, in such detail as the admin-
istering authority deems necessary, and

‘‘(3) informs the foreign producer that—
‘‘(A) failure to pay the injurious pricing

charge in a timely fashion may result in the
imposition of countermeasures with respect
to that producer under section 807,

‘‘(B) payment made after the deadline de-
scribed in paragraph (1) shall be subject to
interest charges at the Commercial Interest
Reference Rate (CIRR), and

‘‘(C) the foreign producer may request an
extension of the due date for payment under
subsection (b).

‘‘(b) EXTENSION OF DUE DATE FOR PAYMENT
IN EXTRAORDINARY CIRCUMSTANCES.—

‘‘(1) EXTENSION.—Upon request, the admin-
istering authority may amend the order
under subsection (a) to set a due date for
payment or payments later than the date
that is 180 days from the date of publication
of the order, if the administering authority
determines that full payment in 180 days
would render the producer insolvent or
would be incompatible with a judicially su-
pervised reorganization. When an extended
payment schedule provides for a series of
partial payments, the administering author-
ity shall specify the circumstances under
which default on one or more payments will
result in the imposition of countermeasures.

‘‘(2) INTEREST CHARGES.—If a request is
granted under paragraph (1), payments made
after the date that is 180 days from the publi-
cation of the order shall be subject to inter-
est charges at the CIRR.

‘‘(c) NOTIFICATION OF ORDER.—The admin-
istering authority shall deliver a copy of the
order requesting payment to the foreign pro-
ducer of the subject vessel and to an appro-
priate representative of the government of
the exporting country.

‘‘(d) REVOCATION OF ORDER.—The admin-
istering authority—

‘‘(1) may revoke an injurious pricing order
if the administering authority determines
that producers accounting for substantially
all of the capacity to produce a domestic
like vessel have expressed a lack of interest
in the order, and

‘‘(2) shall revoke an injurious pricing
order—

‘‘(A) if the sale of the vessel that was the
subject of the injurious pricing determina-
tion is voided,

‘‘(B) if the injurious pricing charge is paid
in full, including any interest accrued for
late payment,

‘‘(C) upon full implementation of an alter-
native equivalent remedy described in sub-
section (e), or

‘‘(D) if, with respect to the vessel sale that
was at issue in the investigation that re-
sulted in the injurious pricing order, an anti-
dumping proceeding conducted by a WTO
member who is not a Shipbuilding Agree-
ment Party has been completed and resulted
in the imposition of antidumping measures.

‘‘(e) ALTERNATIVE EQUIVALENT REMEDY.—

‘‘(1) AGREEMENT FOR ALTERNATE REMEDY.—
The administering authority may suspend an
injurious pricing order if the administering
authority enters into an agreement with the
foreign producer subject to the order on an
alternative equivalent remedy, that the ad-
ministering authority determines—

‘‘(A) is at least as effective a remedy as the
injurious pricing charge,

‘‘(B) is in the public interest,
‘‘(C) can be effectively monitored and en-

forced, and
‘‘(D) is otherwise consistent with the do-

mestic law and international obligations of
the United States.

‘‘(2) PRIOR CONSULTATION AND SUBMISSION
OF COMMENTS.—Before entering into an
agreement under paragraph (1), the admin-
istering authority shall consult with the in-
dustry, and provide for the submission of
comments by interested parties, with respect
to the agreement.

‘‘(3) MATERIAL VIOLATIONS OF AGREEMENT.—
If the injurious pricing order has been sus-
pended under paragraph (1), and the admin-
istering authority determines that the for-
eign producer concerned has materially vio-
lated the terms of the agreement under para-
graph (1), the administering authority shall
terminate the suspension.
‘‘SEC. 807. IMPOSITION OF COUNTERMEASURES.

‘‘(a) GENERAL RULE.—
‘‘(1) ISSUANCE OF ORDER IMPOSING COUNTER-

MEASURES.—Unless an injurious pricing order
is revoked or suspended under section 806(d)
or (e), the administering authority shall
issue an order imposing countermeasures.

‘‘(2) CONTENTS OF ORDER.—The counter-
measure order shall—

‘‘(A) state that, as provided in section 468,
a permit to lade or unlade passengers or mer-
chandise may not be issued with respect to
vessels contracted to be built by the foreign
producer of the vessel with respect to which
an injurious pricing order was issued under
section 806, and

‘‘(B) specify the scope and duration of the
prohibition on the issuance of a permit to
lade or unlade passengers or merchandise.

‘‘(b) NOTICE OF INTENT TO IMPOSE COUNTER-
MEASURES.—

‘‘(1) GENERAL RULE.—The administering
authority shall issue a notice of intent to
impose countermeasures not later than 30
days before the expiration of the time for
payment specified in the injurious pricing
order (or extended payment provided for
under section 806(b)), and shall publish the
notice in the Federal Register within 7 days
after issuing the notice.

‘‘(2) ELEMENTS OF THE NOTICE OF INTENT.—
The notice of intent shall contain at least
the following elements:

‘‘(A) SCOPE.—A permit to lade or unlade
passengers or merchandise may not be issued
with respect to any vessel—

‘‘(i) built by the foreign producer subject
to the proposed countermeasures, and

‘‘(ii) with respect to which the material
terms of sale are established within a period
of 4 consecutive years beginning on the date
that is 30 days after publication in the Fed-
eral Register of the notice of intent de-
scribed in paragraph (1).

‘‘(B) DURATION.—For each vessel described
in subparagraph (A), a permit to lade or
unlade passengers or merchandise may not
be issued for a period of 4 years after the
date of delivery of the vessel.

‘‘(c) DETERMINATION TO IMPOSE COUNTER-
MEASURES; ORDER.—

‘‘(1) GENERAL RULE.—The administering
authority shall, within the time specified in
paragraph (2), issue a determination and
order imposing countermeasures.

‘‘(2) TIME FOR DETERMINATION.—The deter-
mination shall be issued within 90 days after



CONGRESSIONAL RECORD — SENATE S3443April 22, 1997
the date on which the notice of intent to im-
pose countermeasures under subsection (b) is
published in the Federal Register. The ad-
ministering authority shall publish the de-
termination, and the order described in para-
graph (4), in the Federal Register within 7
days after issuing the final determination,
and shall provide a copy of the determina-
tion and order to the Customs Service.

‘‘(3) CONTENT OF THE DETERMINATION.—In
the determination imposing counter-
measures, the administering authority shall
determine whether, in light of all of the cir-
cumstances, an interested party has dem-
onstrated that the scope or duration of the
countermeasures described in subsection
(b)(2) should be narrower or shorter than the
scope or duration set forth in the notice of
intent to impose countermeasures.

‘‘(4) ORDER.—At the same time it issues its
determination, the administering authority
shall issue an order imposing counter-
measures, consistent with its determination
under paragraph (1).

‘‘(d) ADMINISTRATIVE REVIEW OF DETER-
MINATION TO IMPOSE COUNTERMEASURES.—

‘‘(1) REQUEST FOR REVIEW.—Each year, in
the anniversary month of the issuance of the
order imposing countermeasures under sub-
section (c), the administering authority shall
publish in the Federal Register a notice pro-
viding that interested parties may request—

‘‘(A) a review of the scope or duration of
the countermeasures determined under sub-
section (c)(3), and

‘‘(B) a hearing in connection with such a
review.

‘‘(2) REVIEW.—If a proper request has been
received under paragraph (1), the administer-
ing authority shall—

‘‘(A) publish notice of initiation of a review
in the Federal Register not later than 15
days after the end of the anniversary month
of the issuance of the order imposing coun-
termeasures, and

‘‘(B) review and determine whether the re-
questing party has demonstrated that the
scope or duration of the countermeasures is
excessive in light of all of the circumstances.

‘‘(3) TIME FOR REVIEW.—The administering
authority shall make its determination
under paragraph (2)(B) within 90 days after
the date on which the notice of initiation of
the review is published. If the determination
under paragraph (2)(B) is affirmative, the ad-
ministering authority shall amend the order
accordingly. The administering authority
shall promptly publish the determination
and any amendment to the order in the Fed-
eral Register, and shall provide a copy of any
amended order to the Customs Service. In
extraordinary circumstances, the admin-
istering authority may extend the time for
its determination under paragraph (2)(B) to
not later than 150 days after the date on
which the notice of initiation of the review
is published.

‘‘(e) EXTENSION OF COUNTERMEASURES.—
‘‘(1) REQUEST FOR EXTENSION.—Within the

time described in paragraph (2), an inter-
ested party may file with the administering
authority a request that the scope or dura-
tion of countermeasures be extended.

‘‘(2) DEADLINE FOR REQUEST FOR EXTEN-
SION.—

‘‘(A) REQUEST FOR EXTENSION BEYOND 4
YEARS.—If the request seeks an extension
that would cause the scope or duration of
countermeasures to exceed 4 years, including
any prior extensions, the request for exten-
sion under paragraph (1) shall be filed not
earlier than the date that is 15 months, and
not later than the date that is 12 months, be-
fore the date that marks the end of the pe-
riod that specifies the vessels that fall with-
in the scope of the order by virtue of the es-
tablishment of material terms of sale within
that period.

‘‘(B) OTHER REQUESTS.—If the request seeks
an extension under paragraph (1) other than
one described in subparagraph (A), the re-
quest shall be filed not earlier than the date
that is 6 months, and not later than a date
that is 3 months, before the date that marks
the end of the period referred to in subpara-
graph (A).

‘‘(3) DETERMINATION.—
‘‘(A) NOTICE OF REQUEST FOR EXTENSION.—If

a proper request has been received under
paragraph (1), the administering authority
shall publish notice of initiation of an exten-
sion proceeding in the Federal Register not
later than 15 days after the applicable dead-
line in paragraph (2) for requesting the ex-
tension.

‘‘(B) PROCEDURES.—
‘‘(i) REQUEST FOR EXTENSION BEYOND 4

YEARS.—If paragraph (2)(A) applies to the re-
quest, the administering authority shall con-
sult with the Trade Representative under
paragraph (4).

‘‘(ii) OTHER REQUESTS.—If paragraph (2)(B)
applies to the request, the administering au-
thority shall determine, within 90 days after
the date on which the notice of initiation of
the proceeding is published, whether the re-
questing party has demonstrated that the
scope or duration of the countermeasures is
inadequate in light of all of the cir-
cumstances. If the administering authority
determines that an extension is warranted,
it shall amend the countermeasure order ac-
cordingly. The administering authority shall
promptly publish the determination and any
amendment to the order in the Federal Reg-
ister, and shall provide a copy of any amend-
ed order to the Customs Service.

‘‘(4) CONSULTATION WITH TRADE REPRESENT-
ATIVE.—If paragraph (3)(B)(i) applies, the ad-
ministering authority shall consult with the
Trade Representative concerning whether it
would be appropriate to request establish-
ment of a dispute settlement panel under the
Shipbuilding Agreement for the purpose of
seeking authorization to extend the scope or
duration of countermeasures for a period in
excess of 4 years.

‘‘(5) DECISION NOT TO REQUEST PANEL.—If,
based on consultations under paragraph (4),
the Trade Representative decides not to re-
quest establishment of a panel, the Trade
Representative shall inform the party re-
questing the extension of the counter-
measures of the reasons for its decision in
writing. The decision shall not be subject to
judicial review.

‘‘(6) PANEL PROCEEDINGS.—If, based on con-
sultations under paragraph (4), the Trade
Representative requests the establishment of
a panel under the Shipbuilding Agreement to
authorize an extension of the period of coun-
termeasures, and the panel authorizes such
an extension, the administering authority
shall promptly amend the countermeasure
order. The administering authority shall
publish notice of the amendment in the Fed-
eral Register.

‘‘(f) LIST OF VESSELS SUBJECT TO COUNTER-
MEASURES.—

‘‘(1) GENERAL RULE.—At least once during
each 12-month period beginning on the anni-
versary date of a determination to impose
countermeasures under this section, the ad-
ministering authority shall publish in the
Federal Register a list of all delivered ves-
sels subject to countermeasures under the
determination.

‘‘(2) CONTENT OF LIST.—The list under para-
graph (1) shall include the following informa-
tion for each vessel, to the extent the infor-
mation is available:

‘‘(A) The name and general description of
the vessel.

‘‘(B) The vessel identification number.
‘‘(C) The shipyard where the vessel was

constructed.

‘‘(D) The last-known registry of the vessel.
‘‘(E) The name and address of the last-

known owner of the vessel.
‘‘(F) The delivery date of the vessel.
‘‘(G) The remaining duration of counter-

measures on the vessel.
‘‘(H) Any other identifying information

available.
‘‘(3) AMENDMENT OF LIST.—The administer-

ing authority may amend the list from time
to time to reflect new information that
comes to its attention and shall publish any
amendments in the Federal Register.

‘‘(4) SERVICE OF LIST AND AMENDMENTS.—
‘‘(A) SERVICE OF LIST.—The administering

authority shall serve a copy of the list de-
scribed in paragraph (1) on—

‘‘(i) the petitioner under section 802(b),
‘‘(ii) the United States Customs Service,
‘‘(iii) the Secretariat of the Organization

for Economic cooperation and Development,
‘‘(iv) the owners of vessels on the list,
‘‘(v) the shipyards on the list, and.
‘‘(vi) the government of the country in

which a shipyard on the list is located.
‘‘(B) SERVICE OF AMENDMENTS.—The admin-

istering authority shall serve a copy of any
amendments to the list under paragraph (3)
or subsection (g)(3) on—

‘‘(i) the parties listed in clauses (i), (ii),
and (iii) of subparagraph (A), and

‘‘(ii) if the amendment affects their inter-
ests, the parties listed in clauses (iv), (v),
and (vi) of subparagraph (A).

‘‘(g) ADMINISTRATIVE REVIEW OF LIST OF
VESSELS SUBJECT TO COUNTERMEASURES.—

‘‘(1) REQUEST FOR REVIEW.—
‘‘(A) IN GENERAL.—An interested party may

request in writing a review of the list de-
scribed in subsection (f)(1), including any
amendments thereto, to determine wheth-
er—

‘‘(i) a vessel included in the list does not
fall within the scope of the applicable coun-
termeasure order and should be deleted, or

‘‘(ii) a vessel not included in the list falls
within the scope of the applicable counter-
measure order and should be added.

‘‘(B) TIME FOR MAKING REQUEST.—Any re-
quest seeking a determination described in
subparagraph (A)(i) shall be made within 90
days after the date of publication of the ap-
plicable list.

‘‘(2) REVIEW.—If a proper request for review
has been received, the administering author-
ity shall—

‘‘(A) publish notice of initiation of a review
in the Federal Register—

‘‘(i) not later than 15 days after the request
is received, or

‘‘(ii) if the request seeks a determination
described in paragraph (1)(A)(i), not later
than 15 days after the deadline described in
paragraph (1)(B), and

‘‘(B) review and determine whether the re-
questing party has demonstrated that—

‘‘(i) a vessel included in the list does not
qualify for such inclusion, or

‘‘(ii) a vessel not included in the list quali-
fies for inclusion.

‘‘(3) TIME FOR DETERMINATION.—The admin-
istering authority shall make its determina-
tion under paragraph (2)(B) within 90 days
after the date on which the notice of initi-
ation of such review is published. If the ad-
ministering authority determines that a ves-
sel should be added or deleted from the list,
the administering authority shall amend the
list accordingly. The administering author-
ity shall promptly publish in the Federal
Register the determination and any such
amendment to the list.

‘‘(h) EXPIRATION OF COUNTERMEASURES.—
Upon expiration of a countermeasure order
imposed under this section, the administer-
ing authority shall promptly publish a no-
tice of the expiration in the Federal Reg-
ister.
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‘‘(i) SUPENSION OR TERMINATION OF PRO-

CEEDINGS OR COUNTERMEASURES; TEMPORARY
REDUCTION OF COUNTERMEASURES.—

‘‘(1) IF INJURIOUS PRICING ORDER REVOKED
OR SUSPENDED.—If an injurious pricing order
had been revoked or suspended under section
806(d) or (e), the administering authority
shall, as appropriate, suspend or terminate
proceedings under this section with respect
to that order, or suspend or revoke a coun-
termeasure order issued with respect to that
injurious pricing order.

‘‘(2) IF PAYMENT DATE AMENDED.—
‘‘(A) SUSPENSION OF MODIFICATION OF DEAD-

LINE.—Subject to subparagraph (C), if the
payment date under an injurious pricing
order is amended under section 845, the ad-
ministering authority shall, as appropriate,
suspend proceedings or modify deadlines
under this section, or suspend or amend a
countermeasure order issued with respect to
that injurious pricing order.

‘‘(B) DATE FOR APPLICATION OF COUNTER-
MEASURE.—In taking action under subpara-
graph (A), the administering authority shall
ensure that countermeasures are not applied
before the date that is 30 days after publica-
tion in the Federal Register of the amended
payment date.

‘‘(C) REINSTITUTION OF PROCEEDINGS.—If—
‘‘(i) a countermeasure order is issued under

subsection (c) before an amendment is made
under section 845 to the payment date of the
injurious pricing order to which the counter-
measure order applies, and

‘‘(ii) the administering authority deter-
mines that the period of time between the
original payment date and the amended pay-
ment date is significant for purposes of de-
termining the appropriate scope or duration
of countermeasures,
the administering authority may, in lieu of
acting under subparagraph (A), reinstitute
proceedings under subsection (c) for purposes
of issuing new determination under that sub-
section.

‘‘(j) COMMENT AND HEARING.—In the course
of any proceeding under subsection (c), (d),
(e), or (g), the administering authority—

‘‘(1) shall solicit comments from interested
parties, and

‘‘(2)(A) in a preceding under subsection (c),
(d), or (e), upon the request of an interested
party, shall hold a hearing in accordance
with section 841(b) in connection with that
proceeding, or

‘‘(B) in a proceeding under subsection (g),
upon the request of an interested party, may
hold a hearing in accordance with section
841(b) in connection with that proceeding.
‘‘SEC. 808. INJURIOUS PRICING PETITIONS BY

THIRD COUNTRIES.
‘‘(a) FILING OF PETITION.—The government

of a Shipbuilding Agreement Party may file
with the Trade Representative a petition re-
questing that an investigation be conducted
to determine if—

‘‘(1) a vessel from another Shipbuilding
Agreement Party has been sold directly or
indirectly to one or more United States buy-
ers at less than fair value, and

‘‘(2) an industry, in the petitioning coun-
try, producing or capable of producing a like
vessel is materially injured by reason of such
sale.

‘‘(b) INITIATION.—The Trade Representa-
tive, after consultation with the administer-
ing authority and the Commission and ob-
taining the approval of the Parties Group
under the Shipbuilding Agreement, shall de-
termine whether to initiate an investigation
described in subsection (a).

‘‘(c) DETERMINATIONS.—Upon initiation of
an investigation under subsection (a), the
Trade Representative shall request the fol-
lowing determinations be made in accord-
ance with substantive and procedural re-

quirements by the Trade Representative,
notwithstanding any other provision of this
title:

‘‘(1) SALE AT LESS THAN FAIR VALUE.—The
administering authority shall determine
whether the subject vessel has been sold at
less than fair value.

‘‘(2) INJURY TO INDUSTRY.—The Commission
shall determine whether an industry in the
petitioning country is or has been materially
injured by reason of the sale of the subject
vessel in the United States.

‘‘(d) PUBLIC COMMENT.—An opportunity for
public comment shall be provided, as appro-
priate—

‘‘(1) by the Trade Representative, in mak-
ing the determinations required by sub-
section (b), and

‘‘(2) by the administering authority and
the Commission, in making the determina-
tion required by subsection (c).

‘‘(e) ISSUANCE OF ORDER.—If the admin-
istering authority makes an affirmative de-
termination under paragraph (1) of sub-
section (c) and the Commission makes an af-
firmative determination under paragraph (2)
of subsection (c), the administering author-
ity shall—

‘‘(1) order an injurious pricing charge in
accordance with section 806, and

‘‘(2) make such determinations and take
such other actions as are required by sec-
tions 806 and 807, as if affirmative determina-
tions had been made under subsections (a)
and (b) of section 805.

‘‘(f) REVIEWS OF DETERMINATIONS.—For
purposes of review under section 516B, if an
order is issued under subsection (e)—

‘‘(1) the final determinations of the admin-
istering authority and the Commission under
subsection (c) shall be treated as final deter-
minations made under section 805, and

‘‘(2) determinations of the administering
authority under subsection (e)(2) shall be
treated as determinations made under sec-
tion 806 and 807, as the case may be.

‘‘(g) ACCESS TO INFORMATION.—Section 843
shall apply to investigations under this sec-
tion, to the extent specified by the Trade
Representative, after consultation with the
administering authority and the Commis-
sion.
‘‘SEC. 809. THIRD COUNTRY INJURIOUS PRICING.

‘‘(a) PETITION BY DOMESTIC INDUSTRY.—
‘‘(1) With respect to the sale of a vessel to

a buyer in a Shipbuilding Agreement Party,
any interested party who would be eligible to
file a petition under section 802(b)(1) with re-
spect to the sale if it had been to a United
States buyer, if it has reason to believe
that—

‘‘(A) the vessel has been sold at less than
fair value; and

‘‘(B) an industry in the United States is or
has been materially injured, or is threatened
with material injury by reason of the sale of
the vessel;
may submit a petition to the Trade Rep-
resentative that alleges the elements re-
ferred to in subparagraphs (A) and (B) and
requests the Trade Representative to take
action under subsection (b) of this section on
behalf of the domestic industry.

‘‘(2) A petition submitted under paragraph
(1) shall contain such detailed information
as the Trade Representative may require in
support of the allegations in the petition.

‘‘(b) APPLICATION FOR INJURIOUS PRICING
ACTION ON BEHALF OF THE DOMESTIC INDUS-
TRY.—

‘‘(1) If the Trade Representative, on the
basis of the information contained in a peti-
tion submitted under subsection (a), deter-
mines that there is a reasonable basis for the
allegations in the petition, the Trade Rep-
resentative shall submit to the appropriate
authority of the Shipbuilding Agreement

Party where the alleged injurious pricing is
occurring an application pursuant to Article
10 of Annex II to the Shipbuilding Agreement
which requests that appropriate injurious
pricing action under the law of that country
be taken, on behalf of the United States,
with respect to the sale of the vessel.

‘‘(2) At the request of the Trade Represent-
ative, the appropriate officers of the Depart-
ment of Commerce and the United States
International Trade Commission shall assist
the Trade Representative in preparing the
application under paragraph (1).

‘‘(c) CONSULTATION AFTER SUBMISSION OF
APPLICATION.—After submitting an applica-
tion under subsection (b)(1), the Trade Rep-
resentative shall seek consultations with the
appropriate authority of the Shipbuilding
Agreement Party regarding the request for
injurious pricing action.

‘‘(d) ACTION UPON REFUSAL OF SHIPBUILD-
ING AGREEMENT PARTY TO ACT.—If the appro-
priate authority of the Shipbuilding Agree-
ment Party refuses to undertake injurious
pricing measures in response to a request
made therefor by the Trade Representative
under subsection (b) of this section, the
Trade Representative promptly shall consult
with the domestic industry on whether ac-
tion under any other law of the United
States is appropriate.

‘‘Subtitle B—Special Rules
‘‘SEC. 821. EXPORT PRICE.

‘‘(a) EXPORT PRICE.—For purposes of this
title, the term ‘export price’ means the price
at which the subject vessel is first sold (or
agreed to be sold) by or for the account of
the foreign producer of the subject vessel to
an unaffiliated United States buyer. The
term ‘sold (or agreed to be sold) by or for the
account of the foreign producer’ includes any
transfer of an ownership interest, including
by way of lease or long-term bareboat char-
ter, in conjunction with the original transfer
from the producer, either directly or indi-
rectly, to a United States buyer.

‘‘(b) ADJUSTMENTS TO EXPORT PRICE.—The
price used to establish export price shall be—

‘‘(1) increased by the amount of any import
duties imposed by the country of exportation
which have been rebated, or which have not
been collected, by reason of the exportation
of the subject vessel, and

‘‘(2) reduced by—
‘‘(A) the amount, if any, included in such

price, attributable to any additional costs,
charges, or expenses which are incident to
bringing the subject vessel from the shipyard
in the exporting country to the place of de-
livery,

‘‘(B) the amount, if included in such price,
of any export tax, duty, or other charge im-
posed by the exporting country on the expor-
tation of the subject vessel, and

‘‘(C) all other expenses incidental to plac-
ing the vessel in condition for delivery to the
buyer.
‘‘SEC. 822. NORMAL VALUE.

‘‘(a) DETERMINATION.—In determining
under this title whether a subject vessel has
been sold at less than fair value, a fair com-
parison shall be made between the export
price and normal value of the subject vessel.
In order to achieve a fair comparison with
the export price, normal value shall be deter-
mined as follows:

‘‘(1) DETERMINATION OF NORMAL VALUE.—
‘‘(A) IN GENERAL.—The normal value of the

subject vessel shall be the price described in
subparagraph (B), at a time reasonably cor-
responding to the time of the sale used to de-
termine the export price under section 821(a).

‘‘(B) PRICE.—The price referred to in sub-
paragraph (A) is—

‘‘(i) the price at which a foreign like vessel
is first sold in the exporting country, in the
ordinary course of trade and, to the extent
practicable, at the same level of trade, or
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‘‘(ii) in a case to which subparagraph (C)

applies, the price at which a foreign like ves-
sel is so sold for consumption in a country
other than the exporting country or the
United States, if—

‘‘(I) such price is representative, and
‘‘(II) the administering authority does not

determine that the particular market situa-
tion in such other country prevents a proper
comparison with the export price.

‘‘(C) THIRD COUNTRY SALES.—This subpara-
graph applies when—

‘‘(i) a foreign like vessel is not sold in the
exporting country as described in subpara-
graph (B)(i), or

‘‘(ii) the particular market situation in the
exporting country does not permit a proper
comparison with the export price.

‘‘(D) CONTEMPORANEOUS SALE.—For pur-
poses of subparagraph (A), ‘a time reason-
ably corresponding to the time of the sale’
means within 3 months before or after the
sale of the subject vessel or, in the absence
of such sales, such longer period as the ad-
ministering authority determines would be
appropriate.

‘‘(2) FICTITIOUS MARKETS.—No pretended
sale, and no sale intended to establish a ficti-
tious market, shall be taken into account in
determining normal value.

‘‘(3) USE OF CONSTRUCTED VALUE.—If the ad-
ministering authority determines that the
normal value of the subject vessel cannot be
determined under paragraph (1)(B) or (1)(C),
then the normal value of the subject vessel
shall be the constructed value of that vessel,
as determined under subsection (e).

‘‘(4) INDIRECT SALES.—If a foreign like ves-
sel is sold through an affiliated party, the
price at which the foreign like vessel is sold
by such affiliated party may be used in de-
termining normal value.

‘‘(5) ADJUSTMENTS.—The price described in
paragraph (1)(B) shall be—

‘‘(A) reduced by—
‘‘(i) the amount, if any, included in the

price described in paragraph (1)(B), attrib-
utable to any costs, charges, and expenses
incident to bringing the foreign like vessel
from the shipyard to the place of delivery to
the purchaser,

‘‘(ii) the amount of any taxes imposed di-
rectly upon the foreign like vessel or compo-
nents thereof which have been rebated, or
which have not been collected, on the subject
vessel, but only to the extent that such taxes
are added to or included in the price of the
foreign like vessel, and

‘‘(iii) the amount of all other expenses in-
cidental to placing the foreign like vessel in
condition for delivery to the buyer, and

‘‘(B) increased or decreased by the amount
of any difference (or lack thereof) between
the export price and the price described in
paragraph (1)(B) (other than a difference for
which allowance is otherwise provided under
this section) that is established to the satis-
faction of the administering authority to be
wholly or partly due to—

‘‘(i) physical differences between the sub-
ject vessel and the vessel used in determin-
ing normal value, or

‘‘(ii) other differences in the circumstances
of sale.

‘‘(6) ADJUSTMENTS FOR LEVEL OF TRADE.—
The price described in paragraph (1)(B) shall
also be increased or decreased to make due
allowance for any difference (or lack thereof)
between the export price and the price de-
scribed in paragraph (1)(B) (other than a dif-
ference for which allowance is otherwise
made under this section) that is shown to be
wholly or partly due to a difference in level
of trade between the export price and normal
value, if the difference in level of trade—

‘‘(A) involves the performance of different
selling activities, and

‘‘(B) is demonstrated to affect price com-
parability, based on a pattern of consistent

price differences between sales at different
levels of trade in the country in which nor-
mal value is determined.

In a case described in the preceding sentence,
the amount of the adjustment shall be based
on the price differences between the two lev-
els of trade in the country in which normal
value is determined.

‘‘(7) ADJUSTMENTS TO CONSTRUCTED
VALUE.—Constructed value as determined
under subsection (e) may be adjusted, as ap-
propriate, pursuant to this subsection.

‘‘(b) SALES AT LESS THAN COST OF PRODUC-
TION.—

‘‘(1) DETERMINATION; SALES DISREGARDED.—
Whenever the administering authority has
reasonable grounds to believe or suspect that
the sale of the foreign like vessel under con-
sideration for the determination of normal
value has been made at a price which rep-
resents less than the cost of production of
the foreign like vessel, the administering au-
thority shall determine whether, in fact,
such sale was made at less than the cost of
production. If the administering authority
determines that the sale was made at less
than the cost of production and was not at a
price which permits recovery of all costs
within 5 years, such sale may be disregarded
in the determination of normal value.
Whereas such a sale is disregarded, normal
value shall be based on another sale of a for-
eign like vessel in the ordinary course of
trade. If no sales made in the ordinary
course of trade remain, the normal value
shall be based on the constructed value of
the subject vessel.

‘‘(2) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection:

‘‘(A) REASONABLE GROUNDS TO BELIEVE OR
SUSPECT.—There are reasonable grounds to
believe or suspect that the sale of a foreign
like vessel was made at a price that is less
than the cost of production of the vessel, if
an interested party described in subpara-
graph (C), (D), (E), or (F) of section 861(17)
provides information, based upon observed
prices or constructed prices or costs, that
the sale of the foreign like vessel under con-
sideration for the determination of normal
value has been made at a price which rep-
resents less than the cost of production of
the vessel.

‘‘(B) RECOVERY OF COSTS.—If the price is
below the cost of production at the time of
sale but is above the weighted average cost
of production for the period of investigation,
such price shall be considered to provide for
recovery of costs within 5 years.

‘‘(3) CALCULATION OF COST OF PRODUCTION.—
For purposes of this section, the cost of pro-
duction shall be an amount equal to the sum
of—

‘‘(A) the cost of materials and of fabrica-
tion or other processing of any kind em-
ployed in producing the foreign like vessel,
during a period which would ordinarily per-
mit the production of that vessel in the ordi-
nary course of business, and

‘‘(B) an amount for selling, general, and
administrative expenses based on actual data
pertaining to the production and sale of the
foreign like vessel by the producer in ques-
tion.

For purposes of subparagraph (A), if the
normal value is based on the price of the for-
eign like vessel sold in a country other than
the exporting country, the cost of materials
shall be determined without regard to any
internal tax in the exporting country im-
posed on such materials or on their disposi-
tion which are remitted or refunded upon ex-
portation.

‘‘(c) NONMARKET ECONOMY COUNTRIES.—
‘‘(1) IN GENERAL.—If—
‘‘(A) the subject vessel is produced in a

nonmarket economy country, and

‘‘(B) the administering authority finds
that available information does not permit
the normal value of the subject vessel to be
determined under subsection (a),
the administering authority shall determine
the normal value of the subject vessel on the
basis of the value of the factors of produc-
tion utilized in producing the vessel and to
which shall be added an amount for general
expenses and profit plus the cost of expenses
incidental to placing the vessel in a condi-
tion for delivery to the buyer. Except as pro-
vided in paragraph (2), the valuation of the
factors of production shall be based on the
best available information regarding the val-
ues of such factors in a market economy
country or countries considered to be appro-
priate by the administering authority.

‘‘(2) EXCEPTION.—If the administering au-
thority finds that the available information
is inadequate for purposes of determining the
normal value of the subject vessel under
paragraph (1), the administering authority
shall determined the normal value on the
basis of the price at which a vessel that is—

‘‘(A) comparable to the subject vessel, and
‘‘(B) produced in one or more market econ-

omy countries that are at a level of eco-
nomic development comparable to that of
the nonmarket economy country, is sold in
other countries, including the United States.

‘‘(3) FACTORS OF PRODUCTION.—For purposes
of paragraph (1), the factors of production
utilized in producing the vessel include, but
are not limited to—

‘‘(A) hours of labor required,
‘‘(B) quantities of raw materials employed,
‘‘(C) amounts of energy and other utilities

consumed, and
‘‘(D) representative capital cost, including

depreciation.
‘‘(4) VALUATION OF FACTORS OF PRODUC-

TION.—The administering authority, in valu-
ing factors of production under paragraph
(1), shall utilize, to the extent possible, the
prices or costs of factors of production in one
or more market economy countries that
are—

‘‘(A) at a level of economic development
comparable to that of the nonmarket econ-
omy country, and

‘‘(B) significant producers of comparable
vessels.

‘‘(d) SPECIAL RULE FOR CERTAIN MULTI-
NATIONAL CORPORATIONS.—Whenever, in the
course of an investigation under this title,
the administering authority determines
that—

‘‘(1) the subject vessel was produced in fa-
cilities which are owned or controlled, di-
rectly or indirectly, by a person, firm, or
corporation which also owns or controls, di-
rectly or indirectly, other facilities for the
production of a foreign like vessel which are
located in another country or countries,

‘‘(2) subsection (a)(1)(C) applies, and
‘‘(3) the normal value of a foreign like ves-

sel produced in one or more of the facilities
outside the exporting country is higher than
the normal value of the foreign like vessel
produced in the facilities located in the ex-
porting country,
the administering authority shall deter-
mined the normal value of the subject vessel
by reference to the normal value at which a
foreign like vessel is sold from one or more
facilities outside the exporting country. The
administering authority, in making any de-
termination under this subsection, shall
make adjustments for the difference between
the costs of production (including taxes,
labor, materials, and overhead) of the foreign
like vessel produced in facilities outside the
exporting country and costs of production of
the foreign like vessel produced in facilities
in the exporting country, if such differences
are demonstrated to its satisfaction.



CONGRESSIONAL RECORD — SENATES3446 April 22, 1997
‘‘(e) CONSTRUCTED VALUE.—
‘‘(1) IN GENERAL.—For purposes of this

title, the constructed value of a subject ves-
sel shall be an amount equal to the sum of—

‘‘(A) the cost of materials and fabrication
or other processing of any kind employed in
producing the subject vessel, during a period
which would ordinarily permit the produc-
tion of the vessel in the ordinary course of
business, and

‘‘(B)(i) the actual amounts incurred and re-
alized by the foreign producer of the subject
vessel for selling, general, and administra-
tive expenses, and for profits, in connection
with the production and sale of a foreign like
vessel, in the ordinary course of trade, in the
domestic market of the country of origin of
the subject vessel, or

‘‘(ii) if actual data are not available with
respect to the amounts described in clause
(i), then—

‘‘(I) the actual amounts incurred and real-
ized by the foreign producer of the subject
vessel for selling, general, and administra-
tive expenses, and for profits, in connection
with the production and sale of the same
general category of vessel in the domestic
market of the country of origin of the sub-
ject vessel,

‘‘(II) the weighted average of the actual
amounts incurred and realized by producers
in the country of origin of the subject vessel
(other than the producer of the subject ves-
sel) for selling, general, and administrative
expenses, and for profits, in connection with
the production and sale of a foreign like ves-
sel, in the ordinary course of trade, in the
domestic market, or

‘‘(III) if data are not available under sub-
clause (I) or (II), the amounts incurred and
realized for selling, general, and administra-
tive expenses, and for profits, based on any
other reasonable method, except that the
amount allowed for profit may not exceed
the amount normally realized by foreign pro-
ducers (other than the producer of the sub-
ject vessel) in connection with the sale of
vessels in the same general category of ves-
sel as the subject vessel in the domestic mar-
ket of the country of origin of the subject
vessel.

For purposes of this paragraph, the profit
shall be based on the average profit realized
over a reasonable period of time before and
after the sale of the subject vessel and shall
reflect a reasonable profit at the time of
such sale. For purposes of the preceding sen-
tence, a ‘reasonable period of time’ shall not,
except where otherwise appropriate, exceed 6
months before, or 6 months after, the sale of
the subject vessel. In calculating profit
under this paragraph, any distortion which
would result in other than a profit which is
reasonable at the time of the sale shall be
eliminated.

‘‘(2) COSTS AND PROFITS BASED ON OTHER
REASONABLE METHODS.—When costs and prof-
its are determined under paragraph
(1)(B)(ii)(III), such determination shall, ex-
cept where otherwise appropriate, be based
on appropriate export sales by the producer
of the subject vessel or, absent such sales, to
export sales by other producers of a foreign
like vessel or the same general category of
vessel as the subject vessel in the country of
origin of the subject vessel.

‘‘(3) COSTS OF MATERIALS.—For purposes of
paragraph (1)(A), the cost of materials shall
be determined without regard to any inter-
nal tax in the exporting country imposed on
such materials or their disposition which are
remitted or refunded upon exportation of the
subject vessel produced from such materials.

‘‘(f) SPECIAL RULES FOR CALCULATION OF
COST OF PRODUCTION AND FOR CALCULATION
OF CONSTRUCTED VALUE.—For purposes of
subsections (b) and (e)—

‘‘(1) COSTS.—

‘‘(A) IN GENERAL.—Costs shall normally be
calculated based on the records of the for-
eign producer of the subject vessel, if such
records are kept in accordance with the gen-
erally accepted accounting principles of the
exporting country and reasonably reflect the
costs associated with the production and sale
of the vessel. The administering authority
shall consider all available evidence on the
proper allocation of costs, including that
which is made available by the foreign pro-
ducer on a timely basis, if such allocations
have been historically used by the foreign
producer, in particular for establishing ap-
propriate amortization and depreciation pe-
riods, and allowances for capital expendi-
tures and other development costs.

‘‘(B) NONRECURRING COSTS.—Costs shall be
adjusted appropriately for those non-
recurring costs that benefit current or future
production, or both.

‘‘(C) STARTUP COSTS.—
‘‘(i) IN GENERAL.—Costs shall be adjusted

appropriately for circumstances in which
costs incurred during the time period cov-
ered by the investigation are affected by
startup operations.

‘‘(ii) STARTUP OPERATIONS.—Adjustments
shall be made for startup operations only
where—

‘‘(I) a producer is using new production fa-
cilities or producing a new type of vessel
that requires substantial additional invest-
ment, and

‘‘(II) production levels are limited by tech-
nical factors associated with the initial
phase of commercial production.
For purposes of subclause (II), the initial
phase of commercial production ends at the
end of the startup period. In determining
whether commercial production levels have
been achieved, the administering authority
shall consider factors unrelated to startup
operations that might affect the volume of
production processed, such as demand,
seasonality, or business cycles.

‘‘(iii) ADJUSTMENT FOR STARTUP OPER-
ATIONS.—The adjustment for startup oper-
ations shall be made by substituting the unit
production costs incurred with respect to the
vessel at the end of the startup period for the
unit production costs incurred during the
startup period. If the startup period extends
beyond the period of the investigation under
this title, the administering authority shall
use the most recent cost of production data
that it reasonably can obtain, analyze, and
verify without delaying the timely comple-
tion of the investigation.
For purposes of this subparagraph, the start-
up period ends at the point at which the
level of commercial production that is char-
acteristic of the vessel, the producer, or the
industry is achieved.

‘‘(D) COSTS DUE TO EXTRAORDINARY CIR-
CUMSTANCES NOT INCLUDED.—Costs shall not
include actual costs which are due to ex-
traordinary circumstances (including, but
not limited to, labor disputes, fire, and natu-
ral disasters) and which are significantly
over the cost increase which the shipbuilder
could have reasonably anticipated and taken
into account at the time of sale.

‘‘(2) TRANSACTIONS DISREGARDED.—A trans-
action directly or indirectly between affili-
ated persons may be disregarded if, in the
case of any element of value required to be
considered, the amount representing that
element does not fairly reflect the amount
usually reflected in sales of a like vessel in
the market under consideration. If a trans-
action is disregarded under the preceding
sentence and no other transactions are avail-
able for consideration, the determination of
the amount shall be based on the informa-
tion available as to what the amount would
have been if the transaction had occurred be-
tween persons who are not affiliated.

‘‘(3) MAJOR INPUT RULE.—If, in the case of a
transaction between affiliated persons in-
volving the production by one of such per-
sons of a major input to the subject vessel,
the administering authority has reasonable
grounds to believe or suspect that an amount
represented as the value of such input is less
than the cost of production of such input,
then the administering authority may deter-
mine the value of the major input on the
basis of the information available regarding
such cost of production, if such cost is great-
er than the amount that would be deter-
mined for such input under paragraph (2).
‘‘SEC. 823. CURRENCY CONVERSION.

‘‘(a) IN GENERAL.—In an injurious pricing
proceeding under this title, the administer-
ing authority shall convert foreign cur-
rencies into United States dollars using the
exchange rate in effect on the date of sale of
the subject vessel, except that if it is estab-
lished that a currency transaction on for-
ward markets is directly linked to a sale
under consideration, the exchange rate speci-
fied with respect to such foreign currency in
the forward sale agreement shall be used to
convert the foreign currency.

‘‘(b) DATE OF SALE.—For purposes of this
section, ‘date of sale’ means the date of the
contract of sale or, where appropriate, the
date on which the material terms of sale are
otherwise established. If the material terms
of sale are significantly changed after such
date, the date of sale is the date of such
change. In the case of such a change in the
date of sale, the administering authority
shall make appropriate adjustments to take
into account any unreasonable effect on the
injurious pricing margin due only to fluctua-
tions in the exchange rate between the origi-
nal date of sale and the new date of sale.

‘‘Subtitle C—Procedures
‘‘SEC. 841. HEARINGS.

‘‘(a) UPON REQUEST.—The administering
authority and the Commission shall each
hold a hearing in the course of an investiga-
tion under this title, upon the request of any
party to the investigation, before making a
final determination under section 805.

‘‘(b) PROCEDURES.—Any hearing required or
permitted under this title shall be conducted
after notice published in the Federal Reg-
ister, and a transcript of the hearing shall be
prepared and made available to the public.
The hearing shall not be subject to the provi-
sions of subchapter II of chapter 5 of title 5,
United States Code, or to section 702 of such
title.
‘‘SEC. 842. DETERMINATIONS ON THE BASIS OF

THE FACTS AVAILABLE.
‘‘(a) IN GENERAL.—
‘‘(1) necessary information is not available

on the record, or
‘‘(2) an interested party or any other per-

son—
‘‘(A) withholds information that has been

requested by the administering authority or
the Commission under this title,

‘‘(B) fails to provide such information by
the deadlines for the submission of the infor-
mation or in the form and manner requested,
subject to subsections (b)(1) and (d) of sec-
tion 844,

‘‘(C) significantly impedes a proceeding
under this title, or

‘‘(D) provides such information but the in-
formation cannot be verified as provided in
section 844(g),

the administering authority and the Com-
mission shall, subject to section 844(c), use
the facts otherwise available in reaching the
applicable determination under this title.

‘‘(b) ADVERSE INFERENCES.—If the admin-
istering authority or the Commission (as the
case may be) finds that an interested party
has failed to cooperate by not acting to the
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best of its ability to comply with a request
for information from the administering au-
thority or the Commission, the administer-
ing authority or the Commission (as the case
may be), in reaching the applicable deter-
mination under this title, may use an infer-
ence that is adverse to the interests of that
party in selecting from among the facts oth-
erwise available. Such adverse inference may
include reliance on information derived
from—

‘‘(1) the petition, or
‘‘(2) any other information placed on the

record.
‘‘(c) CORROBORATION OF SECONDARY INFOR-

MATION.—When the administering authority
or the Commission relies on secondary infor-
mation rather than on information obtained
in the course of an investigation under this
title, the administering authority and the
Commission, as the case may be, shall, to
the extent practicable, corroborate that in-
formation from independent sources that are
reasonably at their disposal.
‘‘SEC. 843. ACCESS TO INFORMATION.

‘‘(a) INFORMATION GENERALLY MADE AVAIL-
ABLE.—

‘‘(1) PROGRESS OF INVESTIGATION REPORTS.—
The administering authority and the Com-
mission shall, from time to time upon re-
quest, inform the parties to an investigation
under this title of the progress of that inves-
tigation.

‘‘(2) EX PARTE MEETINGS.—the administer-
ing authority and the Commission shall
maintain a record of any ex parte meeting
between—

‘‘(A) interested parties or other persons
providing factual information in connection
with a proceeding under this title, and

‘‘(B) the person charged with making the
determination, or any person charged with
making a final recommendation to that per-
son, in connection with that proceeding, if
information relating to that proceeding was
presented or discussed at such meeting. The
record of such an ex parte meeting shall in-
clude the identity of the persons present at
the meeting, the date, time, and place of the
meeting, and a summary of the matters dis-
cussed or submitted. The record of the ex
parte meeting shall be included in the record
of the proceeding.

‘‘(3) SUMMARIES; NONPROPRIETARY SUBMIS-
SIONS.—The administering authority and the
Commission shall disclose—

‘‘(A) any proprietary information received
in the course of a proceeding under this title
if it is disclosed in a form which cannot be
associated with, or otherwise be used to
identify, operations of a particular person,
and

‘‘(B) any information submitted in connec-
tion with a proceeding which is not des-
ignated as proprietary by the person submit-
ting it.

‘‘(4) MAINTENANCE OF PUBLIC RECORD.—The
administering authority and the Commission
shall maintain and make available for public
inspection and copying a record of all infor-
mation which is obtained by the administer-
ing authority or the Commission, as the case
may be, in a proceeding under this title to
the extent that public disclosure of the infor-
mation is not prohibited under this chapter
or exempt from disclosure under section 552
of title 5, United States Code.

‘‘(b) PROPRIETARY INFORMATION.—
‘‘(1) PROPRIETARY STATUS MAINTAINED.—
‘‘(A) IN GENERAL.—Except as provided in

subsection (a)(4) and subsection (c), informa-
tion submitted to the administering author-
ity or the Commission which is designated as
proprietary by the person submitting the in-
formation shall not be disclosed to any per-
son without the consent of the person sub-
mitting the information, other than—

‘‘(i) to an officer or employee of the admin-
istering authority or the Commission who is
directly concerned with carrying out the in-
vestigation in connection with which the in-
formation is submitted or any other proceed-
ing under this title covering the same sub-
ject vessel, or

‘‘(ii) to an officer or employee of the Unit-
ed States Customs Service who is directly in-
volved in conducting an investigation re-
garding fraud under this title.

‘‘(B) ADDITIONAL REQUIREMENTS.—The ad-
ministering authority and the Commission
shall require that information for which pro-
prietary treatment is requested be accom-
panied by—

‘‘(i) either—
‘‘(I) a nonproprietary summary in suffi-

cient detail to permit a reasonable under-
standing of the substance of the information
submitted in confidence, or

‘‘(II) a statement that the information is
not susceptible to summary, accompanied by
a statement of the reasons in support of the
contention, and

‘‘(ii) either—
‘‘(I) a statement which permits the admin-

istering authority or the Commission to re-
lease under administrative protective order,
in accordance with subsection (c), the infor-
mation submitted in confidence, or

‘‘(II) a statement to the administering au-
thority or the Commission that the business
proprietary information is of a type that
should not be released under administrative
protective order.

‘‘(2) UNWARRANTED DESIGNATION.—If the ad-
ministering authority or the Commission de-
termines, on the basis of the nature and ex-
tent of the information or its availability
from public sources, that designation of any
information as proprietary is unwarranted,
then it shall notify the person who submit-
ted it and ask for an explanation of the rea-
sons for the designation. Unless that person
persuades the administering authority or the
Commission that the designation is war-
ranted, or withdraws the designation, the ad-
ministering authority or the Commission, as
the case may be, shall return it to the party
submitting it. In a case in which the admin-
istering authority or the Commission re-
turns the information to the person submit-
ting it, the person may thereafter submit
other material concerning the subject mat-
ter of the returned information if the sub-
mission is made within the time otherwise
provided for submitting such material.

‘‘(c) LIMITED DISCLOSURE OF CERTAIN PRO-
PRIETARY INFORMATION UNDER PROTECTIVE
ORDER.—

‘‘(1) DISCLOSURE BY ADMINISTERING AUTHOR-
ITY OR COMMISSION.—

‘‘(A) IN GENERAL.—Upon receipt of an appli-
cation (before or after receipt of the infor-
mation requested) which describes in general
terms the information requested and sets
forth the reasons for the request, the admin-
istering authority or the Commission shall
make all business proprietary information
presented to, or obtained by it, during a pro-
ceeding under this title (except privileged in-
formation, classified information, and spe-
cific information of a type for which there is
a clear and compelling need to withhold
from disclosure) available to all interested
parties who are parties to the proceeding
under a protective order described in sub-
paragraph (B), regardless of when the infor-
mation is submitted during the proceeding.
Customer names (other than the name of the
United States buyer of the subject vessel) ob-
tained during any investigation which re-
quires a determination under section 805(b)
may not be disclosed by the administering
authority under protective order until either
an order is published under section 806(a) as
a result of the investigation or the investiga-

tion is suspended or terminated. The Com-
mission may delay disclosure of customer
names (other than the name of the United
States buyer of the subject vessel) under pro-
tective order during any such investigation
until a reasonable time before any hearing
provided under section 841 is held.

‘‘(B) PROTECTIVE ORDER.—The protective
order under which information is made
available shall contain such requirements as
the administering authority or the Commis-
sion may determine by regulation to be ap-
propriate. The administering authority and
the Commission shall provide by regulation
for such sanctions as the administering au-
thority and the Commission determine to be
appropriate, including disbarment from prac-
tice before the agency.

‘‘(C) TIME LIMITATIONS ON DETERMINA-
TIONS.—The administering authority or the
Commission, as the case may be, shall deter-
mine whether to make information available
under this paragraph—

‘‘(i) not later than 14 days (7 days if the
submission pertains to a proceeding under
section 803(a)) after the date on which the in-
formation is submitted, or

‘‘(ii) if—
‘‘(I) the person that submitted the infor-

mation raises objection to its release, or
‘‘(II) the information is unusually volumi-

nous or complex,

not later than 30 days (10 days if the submis-
sion pertains to a proceeding under section
803(a)) after the date on which the informa-
tion is submitted.

‘‘(D) AVAILABILITY AFTER DETERMINATION.—
If the determination under subparagraph (C)
is affirmative, then—

‘‘(i) the business proprietary information
submitted to the administering authority or
the Commission on or before the date of the
determination shall be made available, sub-
ject to the terms and conditions of the pro-
tective order, on such date, and

‘‘(ii) the business proprietary information
submitted to the administering authority or
the Commission after the date of the deter-
mination shall be served as required by sub-
section (d).

‘‘(E) FAILURE TO DISCLOSE.—If a person sub-
mitting information to the administering
authority refuses to disclose business propri-
etary information which the administering
authority determines should be released
under a protective order described in sub-
paragraph (B), the administering authority
shall return the information, and any non-
confidential summary thereof, to the person
submitting the information and summary
and shall not consider either.

‘‘(2) DISCLOSURE UNDER COURT ORDER.—If
the administering authority or the Commis-
sion denies a request for information under
paragraph (1), then application may be made
to the United States Court of International
Trade for an order directing the administer-
ing authority or the Commission, as the case
may be, to make the information available.
After notification of all parties to the inves-
tigation and after an opportunity for a hear-
ing on the record, the court may issue an
order, under such conditions as the court
deems appropriate, which shall not have the
effect of stopping or suspending the inves-
tigation, directing the administering author-
ity or the Commission to make all or a por-
tion of the requested information described
in the preceding sentence available under a
protective order and setting forth sanctions
for violation of such order if the court finds
that, under the standards applicable in pro-
ceedings of the court, such an order is war-
ranted, and that—

‘‘(A) the administering authority or the
Commission has denied access to the infor-
mation under subsection (b)(1),
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‘‘(B) the person on whose behalf the infor-

mation is requested is an interested party
who is a party to the investigation in con-
nection with which the information was ob-
tained or developed, and

‘‘(C) the party which submitted the infor-
mation to which the request relates has been
notified, in advance of the hearing, of the re-
quest made under this section and of its
right to appear and be heard.

‘‘(d) SERVICE.—Any party submitting writ-
ten information, including business propri-
etary information, to the administering au-
thority or the Commission during a proceed-
ing shall, at the same time, serve the infor-
mation upon all interested parties who are
parties to the proceeding, if the information
is covered by a protective order. The admin-
istering authority or the Commission shall
not accept any such information that is not
accompanied by a certificate of service and a
copy of the protective order version of the
document containing the information. Busi-
ness proprietary information shall only be
served upon interested parties who are par-
ties to the proceeding that are subject to
protective order, except that a nonconfiden-
tial summary thereof shall be served upon
all other interested parties who are parties
to the proceeding.

‘‘(e) INFORMATION RELATING TO VIOLATIONS
OF PROTECTIVE ORDERS AND SANCTIONS.—The
administering authority and the Commission
may withhold from disclosure any cor-
respondence, private letters of reprimand,
settlement agreements, and documents and
files compiled in relation to investigations
and actions involving a violation or possible
violation of a protective order issued under
subsection (c), and such information shall be
treated as information described in section
552(b)(3) of title 5, United States Code.

‘‘(f) OPPORTUNITY FOR COMMENT BY VESSEL
BUYERS.—The administering authority and
the Commission shall provide an opportunity
for buyers of subject vessels to submit rel-
evant information to the administering au-
thority concerning a sale at less than fair
value or countermeasures, and to the Com-
mission concerning material injury by rea-
son of the sale of a vessel at less than fair
value.

‘‘(g) PUBLICATION OF DETERMINATIONS; RE-
QUIREMENTS FOR FINAL DETERMINATIONS.—

‘‘(1) IN GENERAL.—Whenever the admin-
istering authority makes a determination
under section 802 whether to initiate an in-
vestigation, or the administering authority
or the Commission makes a preliminary de-
termination under section 803, a final deter-
mination under section 805, a determination
under subsection (b), (c), (d), (e)(3)(B)(ii), (g),
or (i) of section 807, or a determination to
suspend an investigation under this title, the
administering authority or the Commission,
as the case may be, shall publish the facts
and conclusions supporting that determina-
tion, and shall publish notice of that deter-
mination in the Federal Register.

‘‘(2) CONTENTS OF NOTICE OR DETERMINA-
TION.—The notice or determination published
under paragraph (1) shall include, to the ex-
tent applicable—

‘‘(A) in the case of a determination of the
administering authority—

‘‘(i) the names of the United States buyer
and the foreign producer, and the country of
origin of the subject vessel,

‘‘(ii) a description sufficient to identify the
subject vessel (including type, purpose, and
size),

‘‘(iii) with respect to an injurious pricing
charge, the injurious pricing margin estab-
lished and a full explanation of the meth-
odology used in establishing such margin,

‘‘(iv) with respect to countermeasures, the
scope and duration of countermeasures and,
if applicable, any changes thereto, and

‘‘(v) the primary reasons for the deter-
mination, and

‘‘(B) in the case of a determination of the
Commission—

‘‘(i) considerations relevant to the deter-
mination of injury, and

‘‘(ii) the primary reasons for the deter-
mination.

‘‘(3) ADDITIONAL REQUIREMENTS FOR FINAL
DETERMINATIONS.—In addition to the require-
ments set forth in paragraph (2)—

‘‘(A) the administering authority shall in-
clude in a final determination under section
805 or 807(c) an explanation of the basis for
its determination that addresses relevant ar-
guments, made by interested parties who are
parties to the investigation, concerning the
establishment of the injurious pricing charge
with respect to which the determination is
made, and

‘‘(B) the Commission shall include in a
final determination of injury an explanation
of the basis for its determination that ad-
dresses relevant arguments that are made by
interested parties who are parties to the in-
vestigation concerning the effects and im-
pact on the industry of the sale of the sub-
ject vessel.
‘‘SEC. 844. CONDUCT OF INVESTIGATIONS.

‘‘(a) CERTIFICATION OF SUBMISSIONS.—Any
person providing factual information to the
administering authority or the Commission
in connection with a proceeding under this
title on behalf of the petitioner or any other
interested party shall certify that such in-
formation is accurate and complete to the
best of that person’s knowledge.

‘‘(b) DIFFICULTIES IN MEETING REQUIRE-
MENTS.—

‘‘(1) NOTIFICATION BY INTERESTED PARTY.—If
an interested party, promptly after receiving
a request from the administering authority
or the Commission for information, notifies
the administering authority or the Commis-
sion (as the case may be) that such party is
unable to submit the information requested
in the requested form and manner, together
with a full explanation and suggested alter-
native forms in which such party is able to
submit the information, the administering
authority or the Commission (as the case
may be) shall consider the ability of the in-
terested party to submit the information in
the requested form and manner and may
modify such requirements to the extent nec-
essary to avoid imposing an unreasonable
burden on that party.

‘‘(2) ASSISTANCE TO INTERESTED PARTIES.—
The administering authority and the Com-
mission shall take into account any difficul-
ties experience by interested parties, par-
ticularly small companies, in supplying in-
formation requested by the administering
authority or the Commission in connection
with investigations under this title, and
shall provide to such interested parties any
assistance that is practicable in supplying
such information.

‘‘(c) DEFICIENT SUBMISSIONS.—If the admin-
istering authority or the Commission deter-
mines that a response to a request for infor-
mation under this title does not comply with
the request, the administering authority or
the Commission (as the case may be) shall
promptly inform the person submitting the
response of the nature of the deficiency and
shall, to the extent practicable, provide that
person with an opportunity to remedy or ex-
plain the deficiency in light of the time lim-
its established for the completion of inves-
tigations or reviews under this title. If that
person submits further information in re-
sponse to such deficiency and either—

‘‘(1) the administering authority or the
Commission (as the case may be ) finds that
such response is not satisfactory, or

‘‘(2) such response is not submitted within
the applicable time limits,

then the administering authority or the
Commission (as the case may be) may, sub-
ject to subsection (d), disregard all or part of
the original and subsequent responses.

‘‘(d) USE OF CERTAIN INFORMATION.—In
reaching a determination under section 803,
805, or 807, the administering authority and
the Commission shall not decline to consider
information that is submitted by an inter-
ested party and is necessary to the deter-
mination but does not meet all the applica-
ble requirements established by the admin-
istering authority or the Commission if—

‘‘(1) the information is submitted by the
deadline established for its submission,

‘‘(2) the information can be verified,
‘‘(3) the information is not so incomplete

that it cannot serve as a reliable basis for
reaching the applicable determination,

‘‘(4) the interested party has demonstrated
that it acted to the best of its ability in pro-
viding the information and meeting the re-
quirements established by the administering
authority or the Commission with respect to
the information, and

‘‘(5) the information can be used without
undue difficulties.

‘‘(e) NONACCEPTANCE OF SUBMISSIONS.—If
the administering authority or the Commis-
sion declines to accept into the record any
information submitted in an investigation
under this title, it shall, to the extent prac-
ticable, provide to the person submitting the
information a written explanation of the rea-
sons for not accepting the information.

‘‘(f) PUBLIC COMMENT ON INFORMATION.—In-
formation that is submitted on a timely
basis to the administering authority or the
Commission during the course of a proceed-
ing under this title shall be subject to com-
ment by other parties to the proceeding
within such reasonable time as the admin-
istering authority or the Commission shall
provide. The administering authority and
the Commission, before making a final deter-
mination under section 805 or 807, shall cease
collecting information and shall provide the
parties with a final opportunity to comment
on the information obtained by the admin-
istering authority or the Commission (as the
case may be) upon which the parties have
not previously had an opportunity to com-
ment. Comments containing new factual in-
formation shall be disregarded.

‘‘(g) VERIFICATION.—The administering au-
thority shall verify all information relied
upon in making a final determination under
section 805.
‘‘SEC. 845. ADMINISTRATIVE ACTION FOLLOWING

SHIPBUILDING AGREEMENT PANEL
REPORTS.

‘‘(a) ACTION BY UNITED STATES INTER-
NATIONAL TRADE COMMISSION.—

‘‘(1) ADVISORY REPORT.—If a dispute settle-
ment panel under the Shipbuilding Agree-
ment finds in a report that an action by the
Commission in connection with a particular
proceeding under this title is not in conform-
ity with the obligations of the United States
under the Shipbuilding Agreement, the
Trade Representative may request the Com-
mission to issue an advisory report on
whether this title permits the Commission
to take steps in connection with the particu-
lar proceeding that would render its action
not inconsistent with the findings of the
panel concerning those obligations. The
Trade Representative shall notify the Com-
mittee on Ways and Means of the House of
Representatives and the Committee on Fi-
nance of the Senate of such request.

‘‘(2) TIME LIMITS FOR REPORT.—The Com-
mission shall transmit its report under para-
graph (1) to the Trade Representative within
30 calendar days after the Trade Representa-
tive requests the report.

‘‘(3) CONSULTATIONS ON REQUEST FOR COM-
MISSION DETERMINATION.—If a majority of the
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Commissioners issues an affirmative report
under paragraph (1), the Trade Representa-
tives shall consult with the congressional
committees listed in paragraph (1) concern-
ing the matter.

‘‘(4) COMMISSION DETERMINATION.—Notwith-
standing any other provision of this title, if
a majority of the Commissioners issues an
affirmative report under paragraph (1), the
Commission, upon the written request of the
Trade Representative, shall issue a deter-
mination in connection with the particular
proceeding that would render the Commis-
sion’s action described in paragraph (1) not
inconsistent with the findings of the panel.
The Commission shall issue its determina-
tion not later than 120 calendar days after
the request from the Trade Representative is
made.

‘‘(5) CONSULTATIONS ON IMPLEMENTATION OF
COMMISSION DETERMINATION.—The Trade Rep-
resentative shall consult with the congres-
sional committees listed in paragraph (1) be-
fore the Commission’s determination under
paragraph (4) is implemented.

‘‘(6) REVOCATION OF ORDER.—If, by virtue of
the Commission’s determination under para-
graph (4), an injurious pricing order is no
longer supported by an affirmative Commis-
sion determination under this title, the
Trade Representative may, after consulting
with the congressional committees under
paragraph (5), direct the administering au-
thority to revoke the injurious pricing order.

‘‘(b) ACTION BY ADMINISTERING AUTHOR-
ITY.—

‘‘(1) CONSULTATIONS WITH ADMINISTERING
AUTHORITY AND CONGRESSIONAL COMMIT-
TEES.—Promptly after a report or other de-
termination by a dispute settlement panel
under the Shipbuilding Agreement is issued
that contains findings that—

‘‘(A) an action by the administering au-
thority in a proceeding under this title is not
in conformity with the obligations of the
United States under the Shipbuilding Agree-
ment,

‘‘(B) the due date for payment of an injuri-
ous pricing charge contained in an order is-
sued under section 806 should be amended,

‘‘(C) countermeasures provided for in an
order issued under section 807 should be pro-
visionally suspended or reduced pending the
final decision of the panel, or

‘‘(D) the scope or duration of counter-
measures imposed under section 807 should
be narrowed or shortened,

the Trade Representative shall consult with
the administering authority and the congres-
sional committees listed in subsection (a)(1)
on the matter.

‘‘(2) DETERMINATION BY ADMINISTERING AU-
THORITY.—Notwithstanding any other provi-
sion of this title, the administering author-
ity shall, in response to a written request
from the Trade Representative, issue a deter-
mination, or an amendment to or suspension
of an injurious pricing or countermeasure
order, as the case may be, in connection with
the particular proceeding that would render
the administering authority’s action de-
scribed in paragraph (1) not inconsistent
with the findings of the panel.

‘‘(3) TIME LIMITS FOR DETERMINATIONS.—
The administering authority shall issue its
determination, amendment, or suspension
under paragraph (2)—

‘‘(A) with respect to a matter described in
subparagraph (A) of paragraph (1), within 180
calendar days after the request from the
Trade Representative is made, and

‘‘(B) with respect to a matter described in
subparagraph (B), (C), or (D) or paragraph
(1), within 15 calendar days after the request
from the Trade Representative is made.

‘‘(4) CONSULTATIONS BEFORE IMPLEMENTA-
TION.—Before the administering authority

implements any determination, amendment,
or suspension under paragraph (2), the Trade
Representative shall consult with the admin-
istering authority and the congressional
committees listed in subsection (a)(1) with
respect to such determination, amendment,
or suspension.

‘‘(5) IMPLEMENTATION OF DETERMINATION.—
The Trade Representative may, after con-
sulting with the administering authority and
the congressional committees under para-
graph (4), direct the administering authority
to implement, in whole or in part, the deter-
mination, amendment, or suspension made
under paragraph (2). The administering au-
thority shall publish notice of such imple-
mentation in the Federal Register.

‘‘(c) OPPORTUNITY FOR COMMENT BY INTER-
ESTED PARTIES.—Before issuing a determina-
tion, amendment, or suspension, the admin-
istering authority, in a matter described in
subsection (b)(1)(A), or the Commission, in a
matter described in subsection (a)(1), as the
case may be, shall provide interested parties
with an opportunity to submit written com-
ments and, in appropriate cases, may hold a
hearing, with respect to the determination.

‘‘Subtitle D—Definitions
‘‘SEC. 861. DEFINITIONS.

‘‘For purposes of this subtitle:
‘‘(1) ADMINISTERING AUTHORITY.—The term

‘administering authority’ means the Sec-
retary of Commerce, or any other officer of
the United States to whom the responsibility
for carrying out the duties of the administer-
ing authority under this title are transferred
by law.

‘‘(2) COMMISSION.—The term ‘Commission’
means the United States International Trade
Commission.

‘‘(3) COUNTRY.—The term ‘country’ means a
foreign country, a political subdivision, de-
pendent territory, or possession of a foreign
country and, except as provided in paragraph
(16)(E)(iii), may not include an association of
2 or more foreign countries, political sub-
divisions, dependent territories, or posses-
sions of countries into a customs union out-
side the United States.

‘‘(4) INDUSTRY.—
‘‘(A) IN GENERAL.—Except as used in sec-

tion 808, the term ‘industry’ means the pro-
ducers as a whole of a domestic like vessel,
or those producers whose collective capabil-
ity to produce a domestic like vessel con-
stitutes a major proportion of the total do-
mestic capability to produce a domestic like
vessel.

‘‘(B) PRODUCER.—A ‘producer’ of a domes-
tic like vessel includes an entity that is pro-
ducing the domestic like vessel and an entity
with the capability to produce the domestic
like vessel.

‘‘(C) CAPABILITY TO PRODUCE A DOMESTIC
LIKE VESSEL.—A producer has the ‘capability
to produce a domestic like vessel’ if it is ca-
pable of producing a domestic like vessel
with its present facilities or could adapt its
facilities in a timely manner to produce a
domestic like vessel.

‘‘(D) RELATED PARTIES.—(i) In an investiga-
tion under this title, if a producer of a do-
mestic like vessel and the foreign producer,
seller (other than the foreign producer), or
United States buyer of the subject vessel are
related parties, or if a producer of a domestic
like vessel is also a United States buyer of
the subject vessel, the domestic producer
may, in appropriate circumstances, be ex-
cluded from the industry.

‘‘(ii) For purposes of clause (i), a domestic
producer and the foreign producer, seller, or
United States buyer shall be considered to be
related parties, if—

‘‘(I) the domestic producer directly or indi-
rectly controls the foreign producer, seller,
or United States buyer,

‘‘(II) the foreign producer, seller, or United
States buyer directly or indirectly controls
the domestic producer,

‘‘(III) a third party directly or indirectly
controls the domestic producer and the for-
eign producer, seller, or United States buyer,
or

‘‘(IV) the domestic producer and the for-
eign producer, seller, or United States buyer
directly or indirectly control a third party
and there is reason to believe that the rela-
tionship causes the domestic producer to act
differently than a nonrelated producer.
For purposes of this subparagraph, a party
shall be considered to directly or indirectly
control another party if the party is legally
or operationally in a position to exercise re-
straint or direction over the other party.

‘‘(E) PRODUCT LINES.—In an investigation
under this title, the effect of the sale of the
subject vessel shall be assessed in relation to
the United States production (or production
capability) of a domestic like vessel if avail-
able data permit the separate identification
of production (or production capability) in
terms of such criteria as the production
process or the producer’s profits. If the do-
mestic production (or production capability)
of a domestic like vessel has no separate
identity in terms of such criteria, then the
effect of the sale of the subject vessel shall
be assessed by the examination of the pro-
duction (or production capability) of the nar-
rowest group or range of vessels, which in-
cludes a domestic like vessel, for which the
necessary information can be provided.

‘‘(5) BUYER.—The term ‘buyer’ means any
person who acquires an ownership interest in
a vessel, including by way of lease or long-
term bareboat charter, in conjunction with
the original transfer from the producer, ei-
ther directly or indirectly, including an indi-
vidual or company which owns or controls a
buyer. There may be more than one buyer of
any one vessel.

‘‘(6) UNITED STATES BUYER.—The term
‘United States buyer’ means a buyer that is
any of the following:

‘‘(A) A United States citizen.
‘‘(B) A juridical entity, including any cor-

poration, company, association, or other or-
ganization, that is legally constituted under
the laws and regulations of the United
States or a political subdivision thereof, re-
gardless of whether the entity is organized
for pecuniary gain, privately or government
owned, or organized with limited or unlim-
ited liability.

‘‘(C) A juridical entity that is owned or
controlled by nationals or entities described
in subparagraphs (A) and (B). For the pur-
poses of this subparagraph—

‘‘(i) the term ‘own’ means having more
than a 50 percent interest, and

‘‘(ii) the term ‘control’ means the actual
ability to have substantial influence on cor-
porate behavior, and control is presumed to
exist where there is at least a 25 percent in-
terest.
If ownership of a company is established
under clause (i), other control is presumed
not to exist unless it is otherwise estab-
lished.

‘‘(7) OWNERSHIP INTEREST.—An ‘ownership
interest’ in a vessel includes any contractual
or proprietary interest which allows the ben-
eficiary or beneficiaries of such interest to
take advantage of the operation of the vessel
in a manner substantially comparable to the
way in which an owner may benefit from the
operation of the vessel. In determining
whether such substantial comparability ex-
ists, the administering authority shall con-
sider—

‘‘(A) the terms and circumstances of the
transaction which conveys the interest,

‘‘(B) commercial practice within the indus-
try,
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‘‘(C) whether the vessel subject to the

transaction is integrated into the operations
of the beneficiary or beneficiaries, and

‘‘(D) whether in practice there is a likeli-
hood that the beneficiary or beneficiaries of
such interests will take advantage of and the
risk for the operation of the vessel for a sig-
nificant part of the life-time of the vessel.

‘‘(8) VESSEL.—
‘‘(A) IN GENERAL.—Except as otherwise spe-

cifically provided under international agree-
ments, the term ‘vessel’ means—

‘‘(i) a self-propelled seagoing vessel of 100
gross tons or more used for transportation of
goods or persons or for performance of a spe-
cialized service (including, but not limited
to, ice breakers and dredgers), and

‘‘(ii) a tug of 365 kilowatts or more,

that is produced in a Shipbuilding Agree-
ment Party or a country that is not a Ship-
building Agreement Party and not a WTO
member.

‘‘(B) EXCLUSIONS.—The term ‘vessel’ does
not include—

‘‘(i) any fishing vessel destined for the fish-
ing fleet of the country in which the vessel
is built,

‘‘(ii) any military vessel (including any
military reserve vessel), and

‘‘(iii) any vessel sold before the date that
the Shipbuilding Agreement enters into
force with respect to the United States, ex-
cept that any vessel sold after December 21,
1994, for delivery more than 5 years after the
date of the contract of sale shall be a ‘vessel’
for purposes of this title unless the ship-
builder demonstrates to the administering
authority that the extended delivery date
was for normal commercial reasons and not
to avoid applicability of this title.

‘‘(C) SELF-PROPELLED SEAGOING VESSEL.—A
vessel is ‘self-propelled seagoing’ if its per-
manent propulsion and steering provide it all
the characteristics of self-navigability in the
high seas.

‘‘(D) MILITARY VESSEL.—A ‘military vessel’
is a vessel which, according to its basic
structural characteristics and ability, is in-
tended to be used exclusively for military
purposes.

‘‘(E) MILITARY RESERVE VESSEL.—A ‘mili-
tary reserve vessel’ is a military vessel con-
structed under any of the programs enumer-
ated in section 120 of the OECD Shipbuilding
Agreement Act.

‘‘(9) LIKE VESSEL.—The term ‘like vessel’
means a vessel of the same type, same pur-
pose, and approximate size as the subject
vessel and possessing characteristics closely
resembling those of the subject vessel.

‘‘(10) DOMESTIC LIKE VESSEL.—The term ‘do-
mestic like vessel’ means a like vessel pro-
duced in the United States.

‘‘(11) FOREIGN LIKE VESSEL.—Except as used
in section 822(e)(1)(B)(ii)(II), the term ‘for-
eign like vessel’ means a like vessel pro-
duced by the foreign producer of the subject
vessel for sale in the producer’s domestic
market or in a third country.

‘‘(12) SAME GENERAL CATEGORY OF VESSEL.—
The term ‘same general category of vessel’
means a vessel of the same type and purpose
as the subject vessel, but of a significantly
different size.

‘‘(13) SUBJECT VESSEL.—The term ‘subject
vessel’ means a vessel subject to investiga-
tion under section 801 or 808.

‘‘(14) FOREIGN PRODUCER.—The term ‘for-
eign producer’ means the producer or produc-
ers of the subject vessel.

‘‘(15) EXPORTING COUNTRY.—The term ‘ex-
porting country’ means the country in which
the subject vessel was built.

‘‘(16) MATERIAL INJURY.—
‘‘(A) IN GENERAL.—The term ‘material in-

jury’ means harm which is not inconsequen-
tial, immaterial, or unimportant.

‘‘(B) SALE AND CONSEQUENT IMPACT.—In
making determinations under sections 803(a)
and 805(b), the Commission in each case—

‘‘(i) shall consider—
‘‘(I) the sale of the subject vessel,
‘‘(II) the effect of the sale of the subject

vessel on prices in the United States for a
domestic like vessel, and

‘‘(III) the impact of the sale of the subject
vessel on domestic producers of a domestic
like vessel, but only in the context of pro-
duction operations within the United States,
and

‘‘(ii) may consider such other economic
factors as are relevant to the determination
regarding whether there is or has been mate-
rial injury by reason of the sale of the sub-
ject vessel.
In the notification required under section
805(d), the Commission shall explain its anal-
ysis of each factor considered under clause
(i), and identify each factor considered under
clause (ii) and explain in full its relevance to
the determination.

‘‘(C) EVALUATION OF RELEVANT FACTORS.—
For purposes of subparagraph (B)—

‘‘(i) SALE OF THE SUBJECT VESSEL.—In eval-
uating the sale of the subject vessel, the
Commission shall consider whether the sale,
either in absolute terms or relative to pro-
duction or demand in the United States, in
terms of either volume or value, is or has
been significant.

‘‘(ii) PRICE.—In evaluating the effect of the
sale of the subject vessel on prices, the Com-
mission shall consider whether—

‘‘(I) there has been significant price under-
selling of the subject vessel as compared
with the price of a domestic like vessel, and

‘‘(II) the effect of the sale of the subject
vessel otherwise depresses or has depressed
prices to a significant degree or prevents or
has prevented price increases, which other-
wise would have occurred, to a significant
degree.

‘‘(iii) IMPACT ON AFFECTED DOMESTIC INDUS-
TRY.—In examining the impact required to
be considered under subparagraph (B)(i)(III),
the Commission shall evaluate all relevant
economic factors which have a bearing on
the state of the industry in the United
States, including, but not limited to—

‘‘(I) actual and potential decline in output,
sales, market share, profits, productivity, re-
turn on investments, and utilization of ca-
pacity,

‘‘(II) factors affecting domestic prices, in-
cluding with regard to sales,

‘‘(III) actual and potential negative effects
on cash flow, employment, wages, growth,
ability to raise capital, and investment,

‘‘(IV) actual and potential negative effects
on the existing development and production
efforts of the domestic industry, including
efforts to develop a derivative or more ad-
vanced version of a domestic like vessel, and

‘‘(V) the magnitude of the injurious pricing
margin.
The Commission shall evaluate all relevant
economic factors described in this clause
within the context of the business cycle and
conditions of competition that are distinc-
tive to the affected industry.

‘‘(D) STANDARD FOR DETERMINATION.—The
presence or absence of any factor which the
Commission is required to evaluate under
subparagraph (C) shall not necessarily give
decisive guidance with respect to the deter-
mination by the Commission of material in-
jury.

‘‘(E) THREAT OF MATERIAL INJURY.—
‘‘(i) IN GENERAL.—In determining whether

an industry in the United States is threat-
ened with material injury by reason of the
sale of the subject vessel, the Commission
shall consider, among other relevant eco-
nomic factors—

‘‘(I) any existing unused production capac-
ity or imminent, substantial increase in pro-
duction capacity in the exporting country
indicating the likelihood of substantially in-
creased sales of a foreign like vessel to Unit-
ed States buyers, taking into account the
availability of other export markets to ab-
sorb any additional exports,

‘‘(II) whether the sale of a foreign like ves-
sel or other factors indicate the likelihood of
significant additional sales to United States
buyers,

‘‘(III) whether sale of the subject vessel or
sale of a foreign like vessel by the foreign
producer are at prices that are likely to have
a significant depressing or suppressing effect
on domestic prices, and are likely to in-
crease demand for further sales,

‘‘(IV) the potential for product-shifting if
production facilities in the exporting coun-
try, which can presently be used to produce
a foreign like vessel or could be adapted in a
timely manner to produce a foreign like ves-
sel, are currently being used to produce
other types of vessels,

‘‘(V) the actual and potential negative ef-
fects on the existing development and pro-
duction efforts of the domestic industry, in-
cluding efforts to develop a derivative or
more advanced version of a domestic like
vessel, and

‘‘(VI) any other demonstrable adverse
trends that indicate the probability that
there is likely to be material injury by rea-
son of the sale of the subject vessel.

‘‘(ii) BASIS FOR DETERMINATION.—The Com-
mission shall consider the factors set forth
in clause (i) as a whole. The presence or ab-
sence of any factor which the Commission is
required to consider under clause (i) shall
not necessarily give decisive guidance with
respect to the determination. Such a deter-
mination may not be made on the basis of
mere conjecture or supposition.

‘‘(iii) EFFECT OF INJURIOUS PRICING IN
THIRD-COUNTRY MARKETS.—

‘‘(I) IN GENERAL.—The Commission shall
consider whether injurious pricing in the
markets of foreign countries (as evidenced
by injurious pricing findings or injurious
pricing remedies of other Shipbuilding
Agreement Parties, or antidumping deter-
minations of, or measures imposed by, other
countries, against a like vessel produced by
the producer under investigation) suggests a
threat of material injury to the domestic in-
dustry. In the course of its investigation, the
Commission shall request information from
the foreign producer or United States buyer
concerning this issue.

‘‘(II) EUROPEAN COMMUNITIES.—For pur-
poses of the clause, the European Commu-
nities as a whole shall be treated as a single
foreign country.

‘‘(F) CUMULATION FOR DETERMINING MATE-
RIAL INJURY.—

‘‘(i) IN GENERAL.—For purposes of clauses
(i) and (ii) of subparagraph (C), and subject
to clause (ii) of this subparagraph, the Com-
mission shall cumulatively assess the effects
of sales of foreign like vessels from all for-
eign producers with respect to which—

‘‘(I) petitions were filed under section
802(b) on the same day,

‘‘(II) investigations were initiated under
section 802(a) on the same day, or

‘‘(III) petitions were filed under section
802(b) and investigations were initiated
under section 802(a) on the same day,
if, with respect to such vessels, to foreign
producers compete with each other and with
producers of a domestic like vessel in the
United States market.

‘‘(ii) EXCEPTIONS.—The Commission shall
not cumulatively assess the effects of sales
under clause (i)

‘‘(I) with respect to which the administer-
ing authority has made a preliminary nega-
tive determination, unless the administering
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authority subsequently made a final affirma-
tive determination with respect to those
sales before the Commission’s final deter-
mination is made, or

‘‘(II) from any producer with respect to
which the investigation has been terminated.

‘‘(iii) RECORDS IN FINAL INVESTIGATIONS.—
In each final determination in which it cu-
mulatively assesses the effects of sales under
clause (i), the Commission may make its de-
terminations based on the record compiled
in the first investigation in which it makes
a final determination, except that when the
administering authority issues its final de-
termination is a subsequently completed in-
vestigation, the Commission shall permit
the parties in the subsequent investigation
to submit comments concerning the signifi-
cance of the administering authority’s final
determination, and shall include such com-
ments and the administering authority’s
final determination in the record for the sub-
sequent investigation.

‘‘(G) CUMULATION FOR DETERMINING THREAT
OF MATERIAL INJURY.—To the extent prac-
ticable and subject to subparagraph (F)(ii),
for purposes of clause (i) (II) and (III) of sub-
paragraph (E), the Commission may cumula-
tively assess the effects of sales of like ves-
sels from all countries with respect to
which—

‘‘(i) petitions were filed under section
802(b) on the same day,

‘‘(ii) investigations were initiated under
section 802(a) on the same day, or

‘‘(iii) petitions were filed under section
802(b) and investigations were initiated
under section 802(a) on the same day,
if, with respect to such vessels, the foreign
producers compete with each other and with
producers of a domestic like vessel in the
United States market.

‘‘(17) INTERESTED PARTY.—the term ‘inter-
ested party’ means, in a proceeding under
this title—

‘‘(A)(i) the foreign producer, seller (other
than the foreign producer), and the United
States buyer of the subject vessel, or

‘‘(ii) a trade or business association a ma-
jority of the members of which are the for-
eign producer, seller, or United States buyer
of the subject vessel,

‘‘(B) the government of the country in
which the subject vessel is produced or man-
ufactured,

‘‘(C) a producer that is a member of an in-
dustry,

‘‘(D) a certified union or recognized union
or group of workers which is representative
of an industry,

‘‘(E) a trade or business association a ma-
jority of whose members are producers in an
industry,

‘‘(F) an association, a majority of whose
members is composed of interested parties
described in subparagraph (C), (D), or (E),
and

‘‘(G) for purposes of section 807, a pur-
chaser who, after the effective date of an
order issued under that section, entered into
a contract of sale with the foreign producer
that is subject to the order.

‘‘(18) AFFIRMATIVE DETERMINATIONS BY DI-
VIDED COMMISSION.—If the Commissioners
voting on a determination by the Commis-
sion are evenly divided as to whether the de-
termination should be affirmative or nega-
tive, the Commission shall be deemed to
have made an affirmative determination.
For the purpose of applying this paragraph
when the issue before the Commission is to
determine whether there is or has been—

‘‘(A) material injury to an industry in the
United States,

‘‘(B) threat of material injury to such an
industry, or

‘‘(C) material retardation of the establish-
ment of an industry in the United States,

by reason of the sale of the subject vessel, an
affirmative vote on any of the issues shall be
treated as a vote that the determination
should be affirmative.

‘‘(19) ORDINARY COURSE OF TRADE.—The
term ‘ordinary course of trade’ means the
conditions and practices which, for a reason-
able time before the sale of the subject ves-
sel, have been normal in the shipbuilding in-
dustry with respect to a like vessel. The ad-
ministering authority shall consider the fol-
lowing sales and transactions, among others,
to be outside the ordinary course of trade:

‘‘(A) Sales disregarded under section
822(b)(1).

‘‘(B) Transactions disregarded under sec-
tion 822(f)(2).

‘‘(20) NONMARKET ECONOMY COUNTRY.—
‘‘(A) IN GENERAL.—the term ‘nonmarket

economy country’ means any foreign coun-
try that the administering authority deter-
mines does not operate on market principles
of cost or pricing structures, so that sales of
vessels in such country do not reflect the
fair value of the vessels.

‘‘(B) FACTORS TO BE CONSIDERED.—In mak-
ing determinations under subparagraph (A)
the administering authority shall take into
account—

‘‘(i) the extent to which the currency of
the foreign country is convertible into the
currency of other countries,

‘‘(ii) the extent to which wage rates in the
foreign country are determined by free bar-
gaining between labor and management,

‘‘(iii) the extent to which joint ventures or
other investments by firms of other foreign
countries are permitted in the foreign coun-
try,

‘‘(iv) the extent of government ownership
or control of the means of production,

‘‘(v) the extent of government control over
the allocation of resources and over the price
and output decisions of enterprises, and

‘‘(vi) such other factors as the administer-
ing authority considers appropriate.

‘‘(C) DETERMINATION IN EFFECT.—
‘‘(i) Any determination that a foreign

country is a nonmarket economy country
shall remain in effect until revoked by the
administering authority.

‘‘(ii) The administering authority may
make a determination under subparagraph
(A) with respect to any foreign country at
any time.

‘‘(D) DETERMINATIONS NOT IN ISSUE.—Not-
withstanding any other provision of law, any
determination made by the administering
authority under subparagraph (A) shall not
be subject to judicial review in any inves-
tigation conducted under subtitle A.

‘‘(21) SHIPBUILDING AGREEMENT.—The term
‘Shipbuilding Agreement’ means The Agree-
ment Respecting Normal Competitive Condi-
tions in the Commercial Shipbuilding and
Repair Industry, resulting from negotiations
under the auspices of the Organization for
Economic Cooperation and Development,
and entered into on December 21, 1994.

‘‘(22) SHIPBUILDING AGREEMENT PARTY.—
The term ‘Shipbuilding Agreement Party’
means a state or separate customs territory
that is a Party to the Shipbuilding Agree-
ment, and with respect to which the United
States applies the Shipbuilding Agreement.

‘‘(23) WTO AGREEMENT.—The term ‘WTO
Agreement’ means the Agreement defined in
section 2(9) of the Uruguay Round Agree-
ments Act.

‘‘(24) WTO MEMBER.—The term ‘WTO mem-
ber’ means a state, or separate customs ter-
ritory (within the meaning of Article XII of
the WTO Agreement), with respect to which
the United States applies the WTO Agree-
ment.

‘‘(25) TRADE REPRESENTATIVE.—The term
‘Trade Representative’ means the United
States Trade Representative.

‘‘(26) AFFILIATED PERSONS.—The following
persons shall be considered to be ‘affiliated’
or ‘affiliated persons’:

‘‘(A) Members of a family, including broth-
ers and sisters (whether by the whole or half
blood), spouse, ancestors, and lineal descend-
ants.

‘‘(B) Any officer or director of an organiza-
tion and such organization.

‘‘(C) Partners.
‘‘(D) Employer and employee.
‘‘(E) Any person directly or indirectly own-

ing, controlling, or holding with power to
vote, 5 percent or more of the outstanding
voting stock or shares of any organization,
and such organization.

‘‘(F) Two or more persons directly or indi-
rectly controlling, controlled by, or under
common control with, any person.

‘‘(G) Any person who controls any other
person, and such other person.
For purposes of this paragraph, a person
shall be considered to control another person
if the person is legally or operationally in a
position to exercise restraint or direction
over the other person.

‘‘(27) INJURIOUS PRICING.—The term ‘injuri-
ous pricing’ refers to the sale of a vessel at
less than fair value.

‘‘(28) INJURIOUS PRICING MARGIN.—
‘‘(A) IN GENERAL.—The term ‘injurious

pricing margin’ means the amount by which
the normal value exceeds the export price of
the subject vessel.

‘‘(B) MAGNITUDE OF THE INJURIOUS PRICING
MARGIN.—The magnitude of the injurious
pricing margin used by the Commission shall
be—

‘‘(i) in making a preliminary determina-
tion under section 803(a) in an investigation
(including any investigation in which the
Commission cumulatively assesses the effect
of sales under paragraph (16)(F)(i)), the inju-
rious pricing margin or margins published by
the administering authority in its notice of
initiation of the investigation; and

‘‘(ii) in making a final determination
under section 805(b), the injurious pricing
margin or margins most recently published
by the administering authority before the
closing of the Commission’s administrative
record.

‘‘(29) COMMERCIAL INTEREST REFERENCE
RATE.—The term ‘Commercial Interest Ref-
erence Rate’ or ‘CIRR’ means an interest
rate that the administering authority deter-
mines to be consistent with Annex III, and
appendices and notes thereto, of the Under-
standing on Export Credits for Ships, result-
ing from negotiations under the auspices of
the Organization for Economic Cooperation,
and entered into on December 21, 1994.

‘‘(30) ANTIDUMPING.—
‘‘(A) WTO MEMBERS.—In the case of a WTO

member, the term ‘antidumping’ refers to ac-
tion taken pursuant to the Agreement on
Implementation of Article VI of the General
Agreement on Tariffs and Trade 1994.

‘‘(B) OTHER CASES.—In the case of any
country that is not a WTO member, the term
‘antidumping’ refers to action taken by the
country against the sale of a vessel at less
than fair value that is comparable to action
described in subparagraph (A).

‘‘(31) BROAD MULTIPLE BID.—The term
‘broad multiple bid’ means a bid in which the
proposed buyer extends an invitation to bid
to at least all the producers in the industry
known by the buyer to be capable of building
the subject vessel.’’.
SEC. 104. ENFORCEMENT OF COUNTER-

MEASURES.
Part II of title IV of the Tariff Act of 1930

is amended by adding at the end the follow-
ing:
‘‘SEC. 468. SHIPBUILDING AGREEMENT COUNTER-

MEASURES.
‘‘(a) IN GENERAL.—Notwithstanding any

other provision of law, upon receiving from
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the Secretary of Commerce a list of vessels
subject to countermeasures under section
807, the Customs Service shall deny any re-
quest for a permit to lade or unlade pas-
sengers, merchandise, or baggage from or
onto those vessels so listed.

‘‘(b) EXCEPTIONS.—Subsection (a) shall not
be applied to deny a permit for the following:

‘‘(1) To unlade any United States citizen or
permanent legal resident alien from a vessel
included in the list described in subsection
(a), or to unlade any refugee or any alien
who would otherwise be eligible to apply for
asylum and withholding of deportation under
the Immigration and Nationality Act.

‘‘(2) To lade or unlade any crewmember of
such vessel.

‘‘(3) To lade or unlade coal and other fuel
supplies (for the operation of the listed ves-
sel), ships’ stores, sea stores, and the legiti-
mate equipment of such vessel.

‘‘(4) To lade or unlade supplies for the use
or sale on such vessel.

‘‘(5) To lade or unlade such other merchan-
dise, baggage, or passenger as the Customs
Service shall determine necessary to protect
the immediate health, safety, or welfare of a
human being.

‘‘(c) CORRECTION OF MINISTERIAL OR CLERI-
CAL ERRORS.—

‘‘(1) PETITION FOR CORRECTION.—If the mas-
ter of any vessel whose application for a per-
mit to lade or unlade has been denied under
this section believes that such denial re-
sulted from a ministerial or clerical error,
no amounting to a mistake of law, commit-
ted by any Customs officer, the master may
petition the Customs Service for correction
of such error, as provided by regulation.

‘‘(2) INAPPLICABILITY OF SECTIONS 514 AND
520.—Notwithstanding paragraph (1), imposi-
tion of countermeasures under this section
shall not be deemed an exclusion or other
protestable decision under section 514, and
shall not be subject to correction under sec-
tion 520.

‘‘(3) PETITIONS SEEKING ADMINISTRATIVE RE-
VIEW.—Any petition seeking administrative
review of any matter regarding the Sec-
retary of Commerce’s decision to list a ves-
sel under section 807 mut be brought under
that section.

‘‘(d) PENALTIES.—In addition to any other
provision of law, the Customs Service may
impose a civil penalty of not to exceed
$10,000 against the master of any vessel—

‘‘(1) who submits false information in re-
questing any permit to lade or unlade; or

‘‘(2) who attempts to, or actually does, lade
or unlade in violation of any denial of such
permit under this section.’’.
SEC. 105. JUDICIAL REVIEW IN INJURIOUS PRIC-

ING AND COUNTERMEASURE PRO-
CEEDINGS.

(a) JUDICIAL REVIEW.—Part III of title IV of
the Tariff Act of 1930 is amended by inserting
after section 516A the following:
‘‘SEC. 516B. JUDICIAL REVIEW IN INJURIOUS

PRICING AND COUNTERMEASURE
PROCEEDINGS.

‘‘(a) REVIEW OF DETERMINATION.—
‘‘(1) IN GENERAL.—Within 30 days after the

date of publication in the Federal Register
of—

‘‘(A)(i) a determination by the administer-
ing authority under section 802(c) not to ini-
tiate an investigation,

‘‘(ii) a negative determination by the Com-
mission under section 803(a) as to whether
there is or has been reasonable indication of
material injury, threat of material injury, or
material retardation,

‘‘(iii) a determination by the administering
authority to suspend or revoke an injurious
pricing order under section 806 (d) or (e),

‘‘(iv) a determination by the administering
authority under section 807(c),

‘‘(v) a determination by the administering
authority in a review under section 807(d),

‘‘(vi) a determination by the administering
authority concerning whether to extend the
scope or duration of a countermeasure order
under section 807(e)(3)(B)(ii),

‘‘(vii) a determination by the administer-
ing authority to amend a countermeasure
order under section 807(e)(6),

‘‘(viii) a determination by the administer-
ing authority in a review under section
807(g),

‘‘(ix) a determination by the administering
authority under section 807(i) to terminate
proceedings, or to amend or revoke a coun-
termeasure order,

‘‘(x) a determination by the administering
authority under section 845(b), with respect
to a matter described in paragraph (1)(D) of
that section, or

‘‘(B)(i) an injurious pricing order based on
a determination described in subparagraph
(A) of paragraph (2),

‘‘(ii) notice of a determination described in
subparagraph (B) of paragraph (2),

‘‘(iii) notice of implementation of a deter-
mination described in subparagraph (c) of
paragraph (2), or

‘‘(iv) notice of revocation of an injurious
pricing order based on a determination de-
scribed in subparagraph (D) of paragraph (2),
an interested party who is a party to the pro-
ceeding in connection with which the matter
arises may commence an action in the Unit-
ed States Court of International Trade by fil-
ing concurrently a summons and complaint,
each with the content and in the form, man-
ner, and style prescribed by the rules of that
court, contesting any factual findings or
legal conclusions upon which the determina-
tion is based.

‘‘(2) REVIEWABLE DETERMINATIONS.—The de-
terminations referred to in paragraph (1)(B)
are—

‘‘(A) a final affirmative determination by
the administering authority or by the Com-
mission under section 805, including any neg-
ative part of such a determination (other
than a part referred to in subparagraph (B)),

‘‘(B) a final negative determination by the
administering authority or the Commission
under section 805,

‘‘(C) a determination by the administering
authority under section 845(b), with respect
to a matter described in paragraph (1)(A) of
that section, and

‘‘(D) a determination by the Commission
under section 845(a) that results in the rev-
ocation of an injurious pricing order.

‘‘(3) EXCEPTION.—Notwithstanding the 30-
day limitation imposed by paragraph (1) with
regard to an order described in paragraph
(1)(B)(i), a final affirmative determination by
the administering authority under section
805 may be contested by commencing an ac-
tion, in accordance with the provisions of
paragraph (1), within 30 days after the date
of publication in the Federal Register of a
final negative determination by the Commis-
sion under section 805.

‘‘(4) PROCEDURES AND FEES.—The proce-
dures and fees set forth in chapter 169 of title
28, United States Code, apply to an action
under this section.

‘‘(b) STANDARDS OF REVIEW.—
‘‘(1) REMEDY.—The court shall hold unlaw-

ful any determination, finding, or conclusion
found—

‘‘(A) in an action brought under subpara-
graph (A) of subsection (a)(1), to be arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law, or

‘‘(B) in an action brought under subpara-
graph (B) of subsection (a)(1), to be unsup-
ported by substantial evidence on the record,
or otherwise not in accordance with law.

‘‘(2) RECORD FOR REVIEW.—
‘‘(A) IN GENERAL.—For purposes of this sub-

section, the record, unless otherwise stipu-
lated by the parties, shall consist of—

‘‘(i) a copy of all information presented to
or obtained by the administering authority
or the Commission during the course of the
administrative proceeding, including all gov-
ernmental memoranda pertaining to the case
and the record of ex parte meetings required
to be kept by section 843(a)(2); and

‘‘(ii) a copy of the determination, all tran-
scripts or records of conferences or hearings,
and all notices published in the Federal Reg-
ister.

‘‘(B) CONFIDENTIAL OR PRIVILEGED MATE-
RIAL.—The confidential or privileged status
accorded to any documents, comments, or
information shall be preserved in any action
under this section. Notwithstanding the pre-
ceding sentence, the court may examine, in
camera, the confidential or privileged mate-
rial, and may disclose such material under
such terms and conditions as it may order.

‘‘(c) STANDING.—Any interested party who
was a party to the proceeding under title
VIII shall have the right to appear and be
heard as a party in interest before the Unit-
ed States Court of International Trade in an
action under this section. The party filing
the action shall notify all such interested
parties of the filing of an action under this
section, in the form, manner, and within the
time prescribed by rules of the court.

‘‘(d) DEFINITIONS.—For purposes of this sec-
tion:

‘‘(1) ADMINISTERING AUTHORITY.—The term
‘administering authority’ has the meaning
given that term in section 861(1).

‘‘(2) COMMISSION.—The term ‘Commission’
means the United States International Trade
Commission.

‘‘(3) INTERESTED PARTY.—The term ‘inter-
ested party’ means any person described in
section 861(17).’’.

(b) CONFORMING AMENDMENTS.—
(1) JURISDICTION OF THE COURT.—Section

1581(c) of title 28, United States Code, is
amended by inserting ‘‘or 516B’’ after ‘‘sec-
tion 516A’’.

(2) RELIEF.—Section 2643 of title 28, United
States Code, is amended—

(A) in subsection (c)(1) by striking ‘‘and
(5)’’ and inserting ‘‘(5), and (6)’’; and

(B) in subsection (c) by adding at the end
the following new paragraph:

‘‘(6) In any civil action under section 516B
of the Tariff Act of 1930, the Court of Inter-
national Trade may not issue injunctions or
any other form of equitable relief, except
with regard to implementation of a counter-
measure order under section 468 of that Act,
upon a proper showing that such relief is
warranted.’’.

PART 2—OTHER PROVISIONS

SEC. 111. EQUIPMENT AND REPAIR OF VESSELS.
Section 466 of the Tariff Act of 1930 (19

U.S.C. 1466), is amended by adding at the end
the following new subsection:

‘‘(i) The duty imposed by subsection (a)
shall not apply with respect to activities oc-
curring in a Shipbuilding Agreement Party,
as defined in section 861(22), with respect
to—

‘‘(1) self-propelled seagoing vessels of 100
gross tons or more that are used for trans-
portation of goods or persons or for perform-
ance of a specialized service (including, but
not limited to, ice breakers and dredges), and

‘‘(2) tugs of 365 kilowatts or more.
A vessel shall be considered ‘self-propelled
seagoing’ if its permanent propulsion and
steering provide it all the characteristics of
self-navigability in the high seas.’’.
SEC. 112. EFFECT OF AGREEMENT WITH RESPECT

TO PRIVATE REMEDIES.
No person other than the United States—
(1) shall have any cause of action or de-

fense under the Shipbuilding Agreement or
by virtue of congressional approval of the
agreement, or
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(2) may challenge, in any action brought

under any provision of law, any action or in-
action by any department, agency, or other
instrumentality of the United States, the
District of Columbia, any State, any politi-
cal subdivision of a State, or any territory or
possession of the United States on the
ground that such action or inaction is incon-
sistent with such agreement.
SEC. 113. IMPLEMENTING REGULATIONS.

After the date of the enactment of this
Act, the heads of agencies with functions
under this Act and the amendments made by
this Act may issue such regulations as may
be necessary to ensure that this Act is ap-
propriately implemented on the date the
Shipbuilding Agreement enters into force
with respect to the United States.
SEC. 114. AMENDMENTS TO THE MERCHANT MA-

RINE ACT, 1936.
The Merchant Marine Act, 1936, is amended

as follows:
(1) Section 511(a)(2) (46 App. U.S.C.

1161(a)(2)) is amended by inserting after
‘‘1939,’’ the following: ‘‘or, if the vessel is a
Shipbuilding Agreement vessel, constructed
in a Shipbuilding Agreement Party, but only
with regard to moneys deposited, on or after
the date on which the Shipbuilding Trade
Agreement Act takes effect, into a construc-
tion reserve fund established under sub-
section (b)’’.

(2) Section 601(a) (46 App. U.S.C. 1171(a)) is
amended by striking’’, and that such vessel
or vessels were built in the United States, or
have been documented under the laws of the
United States not later than February 1,
1928, or actually ordered and under construc-
tion for the account of citizens of the United
States prior to such date;’’ and inserting
‘‘and that such vessel or vessels were built in
the United States, or, if the vessel or vessels
are Shipbuilding Agreement vessels, in a
Shipbuilding Agreement Party;’’.

(3) Section 606(6) (46 App. U.S.C. 1176(6)) is
amended by inserting ‘‘or, if the vessel is a
Shipbuilding Agreement vessel, in a Ship-
building Agreement Party or in the United
States,’’ before ‘‘, except in an emergency.’’.

(4) Section 607 (46 App. U.S.C. 1177) is
amended as follows:

(A) Subsection (a) is amended by inserting
‘‘or, if the vessel is a Shipbuilding Agree-
ment vessel, in a Shipbuilding Agreement
Party,’’ after ‘‘built in the United States’’.

(B) Subsection (k) is amended as follows:
(i) Paragraph (1) is amended by striking

subparagraph (A) and inserting the follow-
ing:

‘‘(A)(i) constructed in the United States
and, if reconstructed, reconstructed in the
United States or in a Shipbuilding Agree-
ment Party, or

‘‘(ii) that is a Shipbuilding Agreement ves-
sel and is constructed in a Shipbuilding
Agreement Party and, if reconstructed, is re-
constructed in a Shipbuilding Agreement
Party or in the United States,’’.

(ii) Paragraph (2)(A) is amended to read as
follows:

‘‘(A)(i) constructed in the United States
and, if reconstructed, reconstructed in the
United States or in a Shipbuilding Agree-
ment Party, or

‘‘(ii) that is a Shipbuilding Agreement ves-
sel and is constructed in a Shipbuilding
Agreement Party and, if reconstructed, is re-
constructed in a Shipbuilding Agreement
Party or in the United States, but only with
regard to moneys deposited into the fund on
or after the data on which the Shipbuilding
Trade Agreement Act takes effect.’’.

(5) Section 610 (46 App. U.S.C. 1180) is
amended by striking ‘‘shall be built in a do-
mestic yard or shall have been documented
under the laws of the United States not later
than February 1, 1928, or actually ordered

and under construction for the account of
citizens of the United States prior to such
date,’’ and inserting ‘‘shall be built in the
United States or, if the vessel is a Shipbuild-
ing Agreement vessel, in a Shipbuilding
Agreement Party,’’.

(6) Section 901(b)(1) (46 App. U.S.C.
1241(b)(1)) is amended by striking the third
sentence and inserting the following:
‘‘For purposes of this section, the term ‘pri-
vately owned United States-flag commercial
vessels’ shall be deemed to include—

‘‘(A) any privately owned United States-
flag commercial vessel constructed in the
United States, and if rebuilt, rebuilt in the
United States or in a Shipbuilding Agree-
ment Party on or after the date on which the
Shipbuilding Trade Agreement Act takes ef-
fect, and

‘‘(B) any privately owned vessel con-
structed in a Shipbuilding Agreement Party
on or after the date on which the Shipbuild-
ing Agreement Act takes effect, and if re-
built, rebuilt in a Shipbuilding Agreement
party or in the United States, that is docu-
mented pursuant to chapter 121 of title 46,
United States Code.
The term ‘privately owned United States-
flag commercial vessels’ shall also be deemed
to include any cargo vessel that so qualified
pursuant to section 615 of this Act or this
paragraph before the date on which the Ship-
building Trade Agreement Act takes effect.
The term ‘privately owned United States-
flag commercial vessels’ shall not be deemed
to include any liquid bulk cargo vessel that
does not meet the requirements of section
3703a of title 46, United States Code.’’.

(7) Section 905 (46 App. U.S.C. 1244) is
amended by adding at the end the following:

‘‘(h) The term ‘Shipbuilding Agreement’
means the Agreement Respecting Normal
Competitive Conditions in the Commercial
Shipbuilding and Repair Industry, which re-
sulted from negotiations under the auspices
of the Organization for Economic Coopera-
tion and Development, and was entered into
on December 21, 1994.

‘‘(i) The term ‘Shipbuilding Agreement
Party’ means a state or separate customs
territory that is a Party to the Shipbuilding
Agreement, and with respect to which the
United States applies the Shipbuilding
Agreement.

‘‘(j) The term ‘Shipbuilding Agreement
vessel’ means a vessel to which the Sec-
retary determines Article 2.1 of the Ship-
building Agreement applies.

‘‘(k) The term ‘Export Credit Understand-
ing’ means the Understanding on Export
Credits for Ships which resulted from nego-
tiations under the auspices of the Organiza-
tion for Economic Cooperation and Develop-
ment and was entered into on December 21,
1994.

‘‘(l) The term ‘Export Credit Understand-
ing vessel’ means a vessel to which the Sec-
retary determines the Export Credit Under-
standing applies.’’.

(8) Section 1104A (46 App. U.S.C. 1274) is
amended as follows:

(A) Paragraph (5) of subsection (b) is
amended to read as follows:

‘‘(5) shall bear interest (exclusive of
charges for the guarantee and service
charges, if any) at rates not to exceed such
percent per annum on the unpaid principal
as the Secretary determines to be reason-
able, taking into account the range of inter-
est rates prevailing in the private market for
similar loans and the risks assumed by the
Secretary, except that, with respect to Ex-
port Credit Understanding vessels, and Ship-
building Agreement vessels, the obligations
shall bear interest at a rate the Secretary
determines to be consistent with obligations
of the United States under the Export Credit

Understanding or the Shipbuilding Agree-
ment, as the case may be;’’.

(B) Subsection (i) is amended to read as
follows:

‘‘(i)(1) Except as provided in paragraph (2),
the Secretary may not, with respect to—

‘‘(A) the general 75 percent or less limita-
tion contained in subsection (b)(2),

‘‘(B) the 871⁄2 percent or less limitation con-
tained in the 1st, 2nd, 4th, or 5th proviso to
subsection (b)(2) or in section 1112(b), or

‘‘(C) the 80 percent or less limitation in the
3rd proviso to such subsection, establish by
rule, regulation, or procedure any percentage
within any such limitation that is, or is in-
tended to be, applied uniformly to all guar-
antees or commitments to guarantee made
under this section that are subject to the
limitation.

‘‘(2) With respect to Export Credit Under-
standing vessels and Shipbuilding Agreement
vessels, the Secretary may establish by rule,
regulation, or procedure a uniform percent-
age that the Secretary determines to be con-
sistent with obligations of the United States
under the Export Credit Understanding or
the Shipbuilding Agreement, as the case may
be.’’.

(C) Section 1104B(b) (46 App. U.S.C.
1274a(b)) is amended by striking the period at
the end and inserting the following:

‘‘, except that, with respect to Export
Credit Understanding vessels and Shipbuild-
ing Agreement vessels, the Secretary may
establish by rule, regulation, or procedure a
uniform percentage that the Secretary deter-
mines to be consistent with obligations of
the United States under the Export Credit
Understanding or the Shipbuilding Agree-
ment, as the case may be.’’.
SEC. 115. APPLICABILITY OF TITLE XI AMEND-

MENTS
(a) EFFECTIVE DATE.—
(1) IN GENERAL.—Notwithstanding any pro-

vision of the Shipbuilding Agreement or the
Export Credit Understanding, the amend-
ments made by paragraph (8) of section 114
shall not apply with respect to any commit-
ment to guarantee made under title XI of the
Merchant Marine Act, 1936, before January 1,
1999, with respect to a vessel delivered:

(A) before January 1, 2002, or
(B) in the case of ‘‘unusual circumstances’’

to which paragraph (2) applies, as soon after
January 1, 2002, as is practicable.

(2) UNUSUAL CIRCUMSTANCES.—This para-
graph applies in a case in which unusual cir-
cumstances beyond the control of the parties
concerned prevent the delivery of a vessel by
January 1, 2002. As used in this paragraph,
the term ‘‘unusual circumstances’’ means
acts of God (other than ordinary storms or
inclement weather conditions) labor strikes,
acts of sabotage, explosions, fires, or vandal-
ism, and similar circumstances.

(b) MATCHING COMPETITION BY NON-MEM-
BERS.—Section 114 does not prevent the Sec-
retary of Transportation from exercising his
full discretion and authority under title XI
of the Merchant Marine Act, 1936, consistent
with clause 8 and Annex III of the Export
Credit Understanding, to assist United
States shipyards in meeting unfairly sub-
sidized bids by foreign yards in countries not
covered by the disciplines of the OECD Ship-
building Agreement.
SEC. 116. WITHDRAWAL FROM AGREEMENT.

(a) WITHDRAWAL.—
(1) NOTICE.—The President shall give no-

tice, under Article 14 of the Shipbuilding
Agreement, of intent of the United States to
withdraw from the Shipbuilding Agreement,
as soon as is practicable after one or more
Shipbuilding Agreement Parties give notice,
under such Article, of intent to withdraw
from the Shipbuilding Agreement, if para-
graph (2) applies.
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(2) TONNAGE OF NEW CONSTRUCTION IN WITH-

DRAWING PARTIES.—This paragraph applies if
the combined gross tonnage of new Ship-
building Agreement vessels that were con-
structed in all Shipbuilding Agreement Par-
ties who have given notice to withdraw from
the Shipbuilding Agreement, and that were
delivered in the calendar year preceding the
calendar year in which the notice is given, is
15 percent or more of the gross tonnage of
new Shipbuilding Agreement vessels that
were constructed in all Shipbuilding Agree-
ment Parties and were delivered in the cal-
endar year preceding the calendar year in
which the notice is given.

(3) TERMINATION OF WITHDRAWAL.—If a
Shipbuilding Agreement Party described in
paragraph (2) takes action to terminate its
withdrawal from the Shipbuilding Agree-
ment, so that paragraph (2) would not apply
if that Party had not given the notice to
withdraw, the President may take the nec-
essary steps to terminate the notice of with-
drawal of the United States from the Ship-
building Agreement.

(b) REINSTATEMENT OF LAWS.—If the United
States withdraws from the Shipbuilding
Agreement, on the date on which the with-
drawal becomes effective, the amendments
made by section 114 cease to have effect, and
the provisions of law amended by section 114
shall be effective, on and after such date, as
if this Act had not been enacted.
SEC. 117. MONITORING AND ENFORCEMENT.

(a) IN GENERAL.—The United States Trade
Representative shall establish a program to
monitor the compliance of Shipbuilding
Agreement Parties with their obligations
under the Shipbuilding Agreement. This pro-
gram should include—

(1) the establishment of a task force com-
posed of representatives of the Departments
of Commerce, Labor, State, Transportation,
and other appropriate agencies;

(2) coordination of gathering and analysis
of relevant information;

(3) consultation with United States embas-
sies located in countries that are Shipbuild-
ing Agreement Parties to assist in obtaining
information on policies and practices that is
publicly available in those countries;

(4) regular consultations with representa-
tives of industry, labor, and other interested
parties regarding policies and practices of
Shipbuilding Agreement Parties and of other
countries with significant commercial ship-
building industries;

(5) annual publication of a notice in the
Federal Register affording an opportunity
for interested parties to comment on the im-
plementation of the Agreement; and

(6) the taking of any other appropriate ac-
tion to monitor compliance of Shipbuilding
Agreement Parties.

(b) REPORT TO CONGRESS.—Before the end
of each twelve-month period in which the
United States is a Party to the Agreement,
the United States Trade Representative shall
report to the Congress on:

(1) the activities undertaken as part of its
monitoring program;

(2) the results of its consultations under
subsection (a)(4) above; and

(3) compliance with the provisions of the
Shipbuilding Agreement.

(c) ACTION IF VIOLATION.—If the United
States Trade Representative receives infor-
mation provided by representatives of indus-
try, labor, and other interested parties, indi-
cating that a Shipbuilding Agreement Party
is in material violation of the Shipbuilding
Agreement in a manner that is detrimental
to the interests of the United States, the
United States Trade Representative should
use vigorously the consultation and, if the
matter is not otherwise resolved, the dispute
settlement procedures provided for under the

Shipbuilding Agreement to redress the situa-
tion.
SEC. 118. JONES ACT AND RELATED LAWS NOT

AFFECTED.
(a) IN GENERAL.—Nothing in the Shipbuild-

ing Agreement shall be construed to amend,
alter, or modify in any manner the Merchant
Marine Act, 1920 (46 App. U.S.C. 861 et seq.),
the Act of June 19, 1886 (46 App. U.S.C. 289),
or any other provision of law set forth in Ac-
companying Note 2 to Annex II to the Ship-
building Agreement; nor shall the Shipbuild-
ing Agreement undermine the operation or
administration of these statutes or prevent
them from achieving their objectives.

(b) WITHDRAWAL OF GATT CONCESSIONS.—
The Shipbuilding Agreement shall not pro-
vide any mechanism for withdrawal of con-
cessions under GATT 1994 because of the
maintenance or operation of the coastwise
trade laws of the United States.

(c) ANNUAL REVIEW.—The Secretary of
Transportation shall review annually the im-
pact, if any, of the Agreement on the oper-
ation or implementation of the statutes
identified in subsection (a), shall consult
with the United States Trade Representa-
tive, Department of Defense, U.S. industry
and labor, and other interested parties, and
shall report to the President. If the Presi-
dent determines that the implementation of
the Agreement is significantly undermining
the administration or operation of these
statutes or significantly impeding them
from achieving their objectives, the Presi-
dent shall give notice of intent to withdraw
from the Agreement pursuant to Article 14 of
the Agreement. The authorization and im-
plementation of responsive measures, under
the provisions of paragraph 2.e of Annex II B
of the Agreement by any Shipbuilding Agree-
ment Party shall be taken into account in
making this determination.
SEC. 119. EXPANDING MEMBERSHIP IN THE SHIP-

BUILDING AGREEMENT.
The United States Trade Representative

shall monitor the impact of the policies and
practices pursued by countries that are not
Shipbuilding Agreement Parties, and shall
seek the prompt accession to the Shipbuild-
ing Agreement of countries that have signifi-
cant commercial shipbuilding and repair in-
dustries, including, but not limited to Aus-
tralia, the People’s Republic of China, Po-
land, Romania, the Russian Federation, and
Ukraine. The United States Trade Rep-
resentative shall report to Congress annually
on any impact and on the success of efforts
to expand the membership of the Agreement.
When it is determined that the continuing
failure of a country to adopt the disciplines
of the Agreement is undermining the effec-
tiveness of the Agreement and placing U.S.
shipyards at a competitive disadvantage, the
United States Trade Representative shall act
vigorously to redress this situation, making
appropriate use of the mechanisms at its dis-
posal under United States trade laws as well
as the opportunities for consultations and
dispute settlement action under any appro-
priate international organization, both bilat-
erally and in concert with other Shipbuild-
ing Agreement Parties.
SEC. 120. PROTECTION OF UNITED STATES SECU-

RITY INTERESTS.
(a) IN GENERAL.—Nothing in the Shipbuild-

ing Agreement shall be construed to prevent
the United States from taking any action
which the United States considers necessary
for the protection of essential security inter-
ests.

(b) MILITARY VESSELS AND REQUIRE-
MENTS.—Nothing in the Agreement and in
this Act shall be construed to amend or mod-
ify any laws or programs relating to U.S.
military vessels (including military reserve
vessels) or the military requirements of the
United States. As used in this section—

(1) MILITARY VESSEL.—A ‘‘military vessel’’
is a vessel which, according to its basic
structural characteristics and ability, is in-
tended to be used exclusively for military
purposes;

(2) MILITARY RESERVE VESSELS.—‘‘Military
reserve vessels’’ are military vessels, as de-
fined in paragraph (1), that are either owned
directly by the Department of Defense or
leased or chartered by the Department of De-
fense for military use, including for the pur-
pose of supporting the United States Armed
Forces in a contingency. Military Reserve
Vessels include:

(A) ‘‘Prepositioned Vessels’’, which are ves-
sels equipped with military features and
strategically located throughout the world
for utilization when needed;

(B) ‘‘Surge (Phase) Vessels’’, which are ves-
sels equipped with military features or which
meet military specifications, and which are
dedicated to the provision of logistical sup-
port for the Armed Forces on a contingency,
including ‘‘Fast Sealift Ships’’ (FSS),
‘‘Ready Reserve Force’’ (RRF) vessels, and
‘‘Large Medium Speed Roll-on/roll-off’’
(LMSR) vessels; and

(C) ‘‘Sustainment (Phase) Vessels’’, which
are privately owned merchant marine vessels
and are chartered on a long-term basis by
the Department of Defense for the purpose of
carrying military cargo or personnel includ-
ing the ‘‘Military Sealift Command Con-
trolled Fleet’’; and

(3) MILITARY REQUIREMENTS.—‘‘Laws or
programs relating to the military require-
ments of the United States’’ include any pro-
gram which, consistent with Article 2(2) of
the Agreement, provides for modifications
made or features added to vessels to make
them more capable of carrying military
equipment in a contingency provided that
the vessels constructed or modified by such
programs are under long-term contractual
arrangement with the Department of De-
fense for their call up in the event of contin-
gency.
SEC. 121. DEFINITIONS.

Except as otherwise provided, as used in
this part—

(1) the terms ‘‘Shipbuilding Agreement’’,
‘‘Shipbuilding Agreement Party’’, ‘‘Ship-
building Agreement Vessels’’, and ‘‘Export
Credit Understanding’’ have the meanings
given those terms in subsections (h), (i), (j),
and (k), respectively, of section 905 of the
Merchant Marine Act, 1936, as added by sec-
tion 114(7) of this Act; and

(2) the term ‘‘GATT 1994’’ has the meaning
given that term in section 2 of the Uruguay
Round Agreements Act.

PART 3—EFFECTIVE DATE

SEC. 131. EFFECTIVE DATE.
Except as otherwise provided, this Act

takes effect on the date that the Shipbuild-
ing Agreement enters into force with respect
to the United States.

By Mr. BYRD:
S. 630. A bill to amend the Internal

Revenue Code of 1986 to deposit in the
highway trust fund the receipts of the
4.3-cent increase in the fuel tax rates
enacted by the Omnibus Budget Rec-
onciliation Act of 1993; to the Commit-
tee on Finance.

FEDERAL HIGHWAY TRUST FUND LEGISLATION

Mr. BYRD. Mr. President, I rise to in-
troduce a bill today to ensure that ade-
quate resources are available to reverse
the very destructive trend of Federal
disinvestment in our Nation’s critical
infrastructure of highways and bridges.
The bill that I introduce would place
into the highway trust fund the 4.3-
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cents-per-gallon gas tax that is cur-
rently used for our deficit reduction.

Senators will recall that back in May
and June of last year, there was much
debate on this 4.3-cent gas tax, which
was first imposed by the Omnibus
Budget Reconciliation Act of 1993.

During this past summer, I deferred
offering this bill as an amendment to
two separate tax bills, and I did so at
the request of both the majority and
the minority leaders. But unfortu-
nately, another opportunity to offer
the amendment to a tax bill did not
arise.

By depositing this additional 4.3-
cents per gallon gas tax into the high-
way trust fund, Congress will have the
resources to better meet the true needs
of our Nation’s transportation infra-
structure.

Our Federal investment in infra-
structure as a percentage of the total
Federal budget has declined signifi-
cantly since 1980. Few economics would
disagree that adequate long-term in-
vestment in infrastructure is critical
to a nation’s economic well-being. Only
through investment here at home, only
through investment to maintain and
renew our own physical plant, can our
economy grow and generate good wages
for our citizens.

Even so, our Nation’s investment in
infrastructure as a percentage of our
gross domestic product has almost
been cut in half since 1980. As a nation,
we invest a considerably smaller per-
centage of our gross domestic product
in infrastructure than our economic
competitors invest in economic infra-
structure in Europe and in Asia.

Nowhere do we pay a greater price
for inadequate infrastructure invest-
ment than in our Nation’s highways.
Our National Highway System carries
nearly 80 percent of U.S. interstate
commerce and nearly 80 percent of
intercity passenger and tourist traffic.
Yet, we have allowed segments of our
National Highway System to fall into
disrepair.

The Department of Transportation
recently released its latest report on
the condition of the Nation’s highways.
Its findings are even more disturbing
than earlier reports. The Department
of Transportation currently classified
less than half of the mileage on our
interstate system as being in good con-
dition and only 39 percent of our entire
National Highway System is rated in
good condition. Fully 61 percent of our
Nation’s highways are rated in either
fair condition or in poor condition. Al-
most one in four of our Nation’s high-
way bridges are now categorized as ei-
ther structurally deficient or function-
ally obsolete.

According to the Department of
Transportation, investment in our Na-
tion’s highways is a full $15 billion
short each year just to maintain these
current inadequate conditions—just to
maintain them. Put another way, we
would have to increase our national
highway investment by more than $15
billion a year just to avoid further de-

terioration of our national highway
network.

It should be noted that, while our
highway infrastructure continue to de-
teriorate, highway use is on the rise.
Indeed, it is growing at a very rapid
pace. The number of vehicle miles trav-
eled has grown by roughly 40 percent in
just the last decade. As a result, we are
witnessing new highs in the levels of
highway congestion, causing delays in
the movement of goods and people that
costs our national economy more than
$40 billion a year.

So, Mr. President, it is clear that the
requirement that we place on our Na-
tional Highway System are growing
while our investment continues to de-
cline. We are simply digging ourselves
a deeper and deeper hole. Six years ago,
in 1991, it was estimated that an in-
vestment of $47.5 billion would be nec-
essary on an annual basis to ensure
that highway conditions would not de-
teriorate any further than existed in
that year—that it would not get any
worse. By 1993, that figure grew to $51.6
billion. And 2 years ago, that figure
grew to $54.8 billion. Ergo, the longer
we delay increasing Federal highway
spending, the more expensive it will be
to reverse this destructive trend, which
costs our Nation dearly.

Productivity improvements are the
key to global competitiveness, rising
standards of living and economic
growth. Investments in highways re-
sult in significant, nationwide im-
provements in productivity. According
to the Federal Highway Administra-
tion, every $1 billion invested in high-
ways creates and sustains over 40,000
full-time jobs. Furthermore, the very
same $1 billion also results in a $240
million reduction in overall production
costs for American manufacturers.

While we can easily see the economic
impact of disinvestment in our Na-
tion’s highways, we must not lose sight
of the fact that deteriorating highways
have a direct relationship to safety as
well. We may be talking about your
life. We may be talking about your life.
And we are. Almost 42,000 people died
on our Nation’s highways in 1996. That
equates to having a mid-sized pas-
senger aircraft crash every day, killing
all of its occupants. The National High-
way Traffic Safety Administration
counts poor road conditions as a con-
tributing factor in a large percentage
of these fatal accidents, as well as
those in which there are serious inju-
ries. The economic impact of these
highway accidents cost our Nation $150
billion a year, and that figure is grow-
ing. More importantly, this wasteful
carnage brings incredible sorrow to af-
fected families and friends, and the Na-
tion loses the skills, the talents, and
the contributions of the victims.

The Senate will soon take up legisla-
tion to reauthorize the Intermodal Sur-
face Transportation Efficiency Act, or
ISTEA. This bill will be one of the
most important pieces of legislation
that we consider this session. Many
Members, including myself, have intro-

duced legislation to address specific
transportation needs in their States
and regions. Also, many Members have
spoken of the need for formula changes
to bring about what they perceive to be
a more equitable distribution of funds
from the highway program.

However, we must face the fact that,
absent a substantial increase in the
current level of spending on our high-
way program, we will not have the re-
sources available to address the many
important, but often competing, needs
for our Nation’s highway requirements
in all regions of the country.

So in the coming weeks, Mr. Presi-
dent, I look forward to working with
all of my colleagues toward the enact-
ment of substantially increased au-
thorizations and appropriations for our
Nation’s highway system. And the bill
that I have introduced today will pro-
vide a very helpful tool with which to
do that.
f

ADDITIONAL COSPONSORS
S. 28

At the request of Mr. THURMOND, the
name of the Senator from Idaho [Mr.
CRAIG] was added as a cosponsor of S.
28, a bill to amend title 17, United
States Code, with respect to certain ex-
emptions from copyright, and for other
purposes.

S. 194

At the request of Mr. CHAFEE, the
name of the Senator from Washington
[Mr. GORTON] was added as a cosponsor
of S. 194, a bill to amend the Internal
Revenue Code of 1986 to make perma-
nent the section 170(e)(5) rules pertain-
ing to gifts of publicly-traded stock to
certain private foundations and for
other purposes.

S. 224

At the request of Mr. WARNER, the
name of the Senator from South Caro-
lina [Mr. HOLLINGS] was added as a co-
sponsor of S. 224, a bill to amend title
10, United States Code, to permit cov-
ered beneficiaries under the military
health care system who are also enti-
tled to Medicare to enroll in the Fed-
eral Employees Health Benefits pro-
gram, and for other purposes.

S. 278

At the request of Mr. GRAMM, the
name of the Senator from Montana
[Mr. BURNS] was added as a cosponsor
of S. 278, a bill to guarantee the right
of all active duty military personnel,
merchant mariners, and their depend-
ents to vote in Federal, State, and
local elections.

S. 370

At the request of Mr. GRASSLEY, the
names of the Senator from New York
[Mr. D’AMATO] and the Senator from
South Dakota [Mr. DASCHLE] were
added as cosponsors of S. 370, a bill to
amend title XVIII of the Social Secu-
rity Act to provide for increased Medi-
care reimbursement for nurse practi-
tioners and clinical nurse specialists to
increase the delivery of health services
in health professional shortage areas,
and for other purposes.
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