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spirit and for that purpose, we intro-
duce S. 5.

By Mr. SANTORUM (for himself and Mr.
SMITH):

S. 6. A bill to amend title 18, United
States Code, to ban partial-birth abor-
tions; to the Committee on the Judici-
ary.

THE PARTIAL-BIRTH BAN ACT OF
1997

Mr. SANTORUM. Mr. President, the
agenda for the 105th Congress reflects a
continuance of the very significant de-
bate that occurred in the 104th Con-
gress on the issue of partial birth abor-
tion.

Four months ago, we debated and
considered a presidential veto override
on a bill to ban the partial birth abor-
tion procedure. On a final vote, we
came very close to banning this very
gruesome procedure, and the number of
colleagues who supported the override
set the stage for consideration again
this year.

A wide spectrum of individuals have
coalesced around the effort to ban par-
tial birth abortions. These varied indi-
viduals and groups have raised their
voices in support of a ban both because
of the brutality of partial birth abor-
tions and because they recognize that
this debate is not about Roe vs. Wade,
the 1973 Supreme Court decision legal-
izing abortion. It is not about when a
fetus becomes a baby. And it is cer-
tainly not about women’s health. It is
about infanticide, it is about Killing a
child as he or she is being born, an
issue that neither Roe vs. Wade nor the
subsequent Doe vs. Bolton decision ad-
dressed.

During the Senate debate last year,
various traditionally pro-choice legis-
lators voted in support of legislation to
ban this particular procedure. Among
them was a colleague who stated on
the floor of the Senate, ““In my legal
judgement, the issue is not over a
woman’s right to choose within the
constitutional context of Roe versus
Wade. * * * The line of the law is
drawn, in my legal judgement, when
the child is partially out of the womb
of the mother. It is no longer abortion;
it is infanticide.” He was joined in
these sentiments by other like minded
Senators.

This perspective is significant in that
it suggests the scope of the tragedy
that this procedure represents. And for
those who may still be unclear what a
partial birth abortion procedure is, it
is this: a fully formed baby—in most
cases a viable fetus of 23-26 weeks—is
pulled from its mother until all but the
head is delivered. Then, scissors are
plunged into the base of the skull, a
tube is inserted and the child’s brains
are suctioned out so that the head of
the now-dead infant collapses and is de-
livered.

Partial birth abortion is tragic for
the infant who loses his or her life in
this brutal procedure. It is also a per-
sonal tragedy for the families who
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choose the procedure, as it is for those
who perform it—even if they aren’t
aware of it. But partial birth abortion
is also a profound social tragedy. It
rips through the moral cohesion of our
public life. It cuts into our most deeply
held beliefs about the importance of
protecting and cherishing vulnerable
human life. It fractures our sense that
the laws of our country should reflect
long-held, commonly accepted moral
norms.

Yet this kind of tragedy—even as it
calls forth and exposes our outrage—
can be an unexpected catalyst for con-
sensus, for new coalitions and configu-
rations in our public life. The partial
birth abortion debate moves us beyond
the traditional lines of confrontation
to hollow out a place in the public
square where disparate individuals and
groups can come together and draw a
line that they know should not be
crossed.

The stark tragedy of partial birth
abortion can be the beginning of a sig-
nificant public discussion where we de-
fine—or re-define—our first principles.
Why is such a discussion important?
Precisely because it throws into relief
the fundamental truths around which a
moral consensus is formed in this coun-
try. And, as John Courtney Murray re-
minds us in “We Hold These Truths,
Catholic Reflections on the American
Proposition”, a public consensus which
finds its expression in the law should
be *‘an ensemble of substantive truths,
a structure of basic knowledge, an
order of elementary affirmations* * *’.

If we do not have fundamental agree-
ment about first principles, we simply
cannot engage one another in civil de-
bate. All we have is the confusion of
different factions locked in their own
moral universe. If we could agree pub-
licly on just this one point—that par-
tial birth abortion is not something
our laws should sanction, and if we
could then reveal the consensus—a con-
sensus that | know exists—against Kill-
ing an almost-born infant, we would
have significantly advanced the discus-
sion about what moral status and dig-
nity we give to life in all its stages.
Public agreement, codified by law, on
this one prohibition gives us a common
point of departure. It give us a common
language even, because we agree, albeit
in a narrow sense, on the meaning of
fundamental terms such as life and
death. And it is with this common
point of departure and discourse—how-
ever narrow—that we gain a degree of
coherence and unity in our public life
and dialogue.

| truly believe that out of the horror
and tragedy of partial birth abortions,
we can find points of agreement across
ideological, political and religious lines
which enable us to work toward a life-
sustaining culture. So, as hundreds of
thousands of faithful and steadfast citi-
zens come together to participate in
this year’s March for Life, let us re-
member that such a culture, the cul-
ture for which we hope and pray daily,
might very well be achieved one argu-
ment at a time.
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Mr. President, | am proud to have the
opportunity to sponsor this legislation
and to continue the very significant
achievements of my colleague, Senator
BoB SmITH. | look forward to continu-
ing that effort in cooperation with
Representative CHARLES CANADY, and |
thank my colleagues for making this
initiative a priority in our legislative
agenda.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S.6

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Partial-
Birth Abortion Ban Act of 1997"".

SEC. 2. PROHIBITION ON PARTIAL-BIRTH ABOR-
TIONS.

(@) IN GENERAL.—Title 18, United States
Code, is amended by inserting after chapter
73 the following:

“CHAPTER 74—PARTIAL BIRTH
ABORTIONS

““Sec.
“1531. Partial-birth abortions prohibited.

“8§1531. Partial-birth abortions prohibited

““(a) Whoever, in or affecting interstate or
foreign commerce, knowingly performs a
partial-birth abortion and thereby Kkills a
human fetus or infant shall be fined under
this title or imprisoned not more than two
years, or both.

““(b) Subsection (a) does not apply to a par-
tial-birth abortion that is necessary to save
the life of a mother because her life is endan-
gered by a physical disorder, physical injury,
or physical illness, including a life-endanger-
ing physical condition caused by or arising
from the pregnancy itself, if no other medi-
cal procedure would suffice for that purpose.

““(c) As used in this section—

“(1) the term ‘partial-birth abortion’
means an abortion in which the person per-
forming the abortion partially vaginally de-
livers a living fetus before killing the infant
and completing the delivery; and

““(2) the terms ‘fetus’ and ‘infant’ are inter-
changeable.

“(d)(1) Unless the pregnancy resulted from
the plaintiff’s criminal conduct or the plain-
tiff consented to the abortion, the father,
and if the mother has not attained the age of
18 years at the time of the abortion, the ma-
ternal grandparents of the fetus or infant,
may in a civil action obtain appropriate re-
lief.

““(2) Such relief shall include—

“(A) money damages for all injuries, psy-
chological and physical, occasioned by the
violation of this section; and

“(B) statutory damages equal to three
times the cost of the partial-birth abortion;
even if the mother consented to the perform-
ance of an abortion.

“(e) A woman upon whom a partial-birth
abortion is performed may not be prosecuted
under this section for a conspiracy to violate
this section, or an offense under section 2, 3,
or 4 of this title based on a violation of this
section.””.

(b) CLERICAL AMENDMENT.—The table of
chapters for part | of title 18, United States
Code, is amended by inserting after the item
relating to chapter 73 the following new
item:

““75. Partial-birth abortions ............... 1531,

Mr. ABRAHAM. Mr. President, | rise
today to cosponsor S. 6. In doing so |
add my voice to the chorus calling for
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an end to partial birth abortion. The
bill we are considering is designed to
outlaw medical procedures “‘in which
the person performing the abortion
partially delivers a living fetus before
Killing the fetus and completing the
delivery.” It is a narrowly drafted bill
which specifically and effectively tar-
gets a rare but grisly and unnecessary
practice.

I understand, Mr. President, that the
American people are divided on many
issues within the abortion debate. | am
firmly pro-life. But in my view one
need not resort to broad, ideological
arguments in this case. Partial birth
abortions occur only in the third tri-
mester of pregnancy. They are never
required to save the life, health, or
child-bearing ability of the mother.
They are unnecessary and regrettable.

We in this chamber failed to override
the President’s veto of this legislation
during the last Congress. But | remain
convinced that all of us can agree that
this Nation can do without this par-
ticular, rare, and grisly procedure. |
urge my colleagues to support this leg-
islation.

By Mr. LOTT (for himself, Mr.

THURMOND, Mr. SMITH, Mr.
WARNER, Mr. KyL, Mr. CoOCH-
RAN, Mr. ABRAHAM, Mr. AL-
LARD, Mr. ASHCROFT, Mr.
COVERDELL, Mr. CRAIG, Mr.
DEWINE, Mr. DOMENICI, MTr.
ENzI, Mr. FAIRCLOTH, Mr.
GRAMS, Mr. HAGEL, Mr. HATCH,
Mr. HELMS, Mrs. HUTCHISON,
Mr. HUTCHINSON, Mr. INHOFE,
Mr. MURKOWSKI, Mr. NICKLES,
Mr. SESSIONS, and Mr.
KEMPTHORNE):

S. 7. A bill to establish a U.S. policy
for the deployment of a national mis-
sile defense system, and for other pur-
poses; to the Committee on Armed
Services.

THE NATIONAL MISSILE DEFENSE ACT OF 1997

Mr. LOTT. Mr. President, | ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S.7

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘National
Missile Defense Act of 1997"".

SEC. 2. NATIONAL MISSILE DEFENSE POLICY.

(a) NATIONAL MissILE DEFENSE.—It is the
policy of the United States to deploy by the
end of 2003 a National Missile Defense system
that—

(1) is capable of defending the territory of
the United States against limited ballistic
missile attack (whether accidental, unau-
thorized, or deliberate); and

(2) could be augmented over time to pro-
vide a layered defense against larger and
more sophisticated ballistic missile threats
if they emerge.

(b) COOPERATIVE TRANSITION.—It is the pol-
icy of the United States to seek a coopera-
tive transition to a regime that does not fea-
ture an offense-only form of deterrence as
the basis for strategic stability.
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SEC. 3. NATIONAL MISSILE DEFENSE SYSTEM AR-
CHITECTURE.

(a) REQUIREMENT FOR DEVELOPMENT OF
SYSTEM.—To implement the policy estab-
lished in section 3(a), the Secretary of De-
fense shall develop for deployment a Na-
tional Missile Defense (NMD) system which
shall achieve an initial operational capabil-
ity (10C) by the end of 2003.

(b) ELEMENTS OF THE NMD SYSTEM.—The
system to be developed for deployment shall
include the following elements:

(1) INTERCEPTORS.—AnN interceptor system
that optimizes defensive coverage of the con-
tinental United States, Alaska, and Hawaii
against limited ballistic missile attack
(whether accidental, unauthorized, or delib-
erate).

(2) GROUND-BASED RADARS.—Fixed ground-
based radars.

(3) SPACE-BASED SENSORS.—Space-based
sensors, including the Space and Missile
Tracking System.

(4) BM/C3.—Battle management, command,
control, and communications (BM/C3).

SEC. 4. IMPLEMENTATION OF NATIONAL MISSILE
DEFENSE SYSTEM.

The Secretary of Defense shall—

(1) upon the enactment of this Act,
promptly initiate required preparatory and
planning actions that are necessary so as to
be capable of meeting the initial operational
capability (IOC) date specified in section
3(a);

(2) not later than the end of fiscal year
1999, conduct an integrated systems test
which uses elements (including BM/C3 ele-
ments) that are representative of, and trace-
able to, the national missile defense system
architecture specified in section 3(b);

(3) prescribe and use streamlined acquisi-
tion policies and procedures to reduce the
cost and increase the efficiency of developing
the system specified in section 3(a); and

(4) develop a national missile defense fol-
low-on program that—

(A) leverages off of the national missile de-
fense system specified in section 3(a); and

(B) could augment that system, if nec-
essary, to provide for a layered defense.

SEC. 5. REPORT ON PLAN FOR NATIONAL MIS-
SILE DEFENSE SYSTEM DEVELOP-
MENT AND DEPLOYMENT.

Not later than 120 days after the date of
the enactment of this Act, the Secretary of
Defense shall submit to Congress a report on
the Secretary’s plan for development and de-
ployment of a national missile defense sys-
tem pursuant to this Act. The report shall
include the following matters:

(1) The Secretary’s plan for carrying out
this Act, including—

(A) a detailed description of the system ar-
chitecture selected for development under
section 3(b); and

(B) a discussion of the justification for the
selection of that particular architecture.

(2) The Secretary’s estimate of the amount
of appropriations required for research, de-
velopment, test, evaluation, and for procure-
ment, for each of fiscal years 1998 through
2003 in order to achieve the initial oper-
ational capability date specified in section
3(a).

(3) A determination of the point at which
any activity that is required to be carried
out under this Act would conflict with the
terms of the ABM Treaty, together with a
description of any such activity, the legal
basis for the Secretary’s determination, and
an estimate of the time at which such point
would be reached in order to meet the initial
operational capability date specified in sec-
tion 3(a).

SEC. 6. POLICY REGARDING THE ABM TREATY.

(a) ABM TREATY NEGOTIATIONS.—In light of
the findings in section 232 of the National
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Defense Authorization Act for Fiscal Year
1996 (Public Law 102-106; 110 Stat. 228, 10
U.S.C. 2431 note) and the policy established
in section 2, Congress urges the President to
pursue, if necessary, high-level discussions
with the Russian Federation to achieve an
agreement to amend the ABM Treaty to
allow deployment of the national missile de-
fense system being developed for deployment
under section 3.

(b) REQUIREMENT FOR SENATE ADVICE AND
CONSENT.—If an agreement described in sub-
section (a) is achieved in discussions de-
scribed in that subsection, the President
shall present that agreement to the Senate
for its advice and consent. No funds appro-
priated or otherwise available for any fiscal
year may be obligated or expended to imple-
ment such an amendment to the ABM Trea-
ty unless the amendment is made in the
same manner as the manner by which a trea-
ty is made.

(c) ACTION UPON FAILURE TO ACHIEVE NE-
GOTIATED CHANGES WITHIN ONE YEAR.—If an
agreement described in subsection (a) is not
achieved in discussions described in that sub-
section within one year after the date of the
enactment of this Act, the President and
Congress, in consultation with each other,
shall consider exercising the option of with-
drawing the United States from the ABM
Treaty in accordance with the provisions of
Article XV of that treaty.

SEC. 7. DEFINITIONS.

In this Act:

(1) ABM TREATY.—The term “ABM Treaty”
means the Treaty Between the United States
of America and the Union of Soviet Socialist
Republics on the Limitation of Anti-Ballis-
tic Missile Systems, and signed at Moscow
on May 26, 1972, and includes the Protocols
to that Treaty, signed at Moscow on July 3,
1974.

(2) LIMITED BALLISTIC MISSILE ATTACK.—The
term “limited ballistic missile attack’™ re-
fers to a limited ballistic missile attack as
that term is used in the National Ballistic
Defense Capstone Requirements Document,
dated August 24, 1996, that was issued by the
United States Space Command and validated
by the Joint Requirements Oversight Coun-
cil of the Department of Defense.

Mr. HELMS. Mr. President, the De-
fend America Act of 1997 is a vital piece
of legislation—one which provides a
clear and concise blueprint for protect-
ing the American people from the
growing threat of attack from ballistic
missiles carrying nuclear, chemical, or
biological warheads.

It is critical that the United States
begin immediately the 8-year task of
building and deploying a national mis-
sile defense. | am grateful to the distin-
guished majority leader, Mr. LoTT, for
introducing this bill and | am honored
to join him as a cosponsor.

Just over a year ago the Clinton ad-
ministration vetoed the 1996 Defense
Authorization Act. In his veto mes-
sage, the President explicitly objected
to the missile defense provisions of the
act. At that time, along with others, I
found it beyond belief that the admin-
istration could arrive at the decision to
block the deployment of a national
missile defense. | remember wondering,
given the fact that North Korea is
known to be developing a missile capa-
ble of striking United States cities,
how such a decision could be made.

The chairman of the National Intel-
ligence Council, Richard Cooper, testi-
fied before the House National Security
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Committee on February 28, 1996, that
“. . . North Korea is developing a mis-
sile, which we call the Taepo Dong 2,
that could have a range sufficient to
reach Alaska. The missile way also be
capable of reaching some U.S. terri-
tories in the Pacific and the far west-
ern portion of the 2,000-km-long Hawai-
ian Island chain.”

What Mr. Cooper did not add was the
fact that nations can and have in-
creased the ranges of their ballistic
missiles by reducing payloads.

Mr. President, a September 29, 1995,
article in the Washington Times re-
ported that the Defense Intelligence
Agency has estimated that the Taepo
Dong 2 could, in fact, have a range of
4,650 miles and, with a smaller war-
head, could reach 6,200 miles—approxi-
mately 10,000 km. Similarly, a Septem-
ber 11, 1995, article in a South Korean
newspaper stated that Russia believes
that once the Taepo Dong 2’s inertial
navigation system, warhead weight,
and fuel injection devices are im-
proved, the missile could reach over
9,600 kilometers. At those ranges, the
Taepo Dong 2 could drop a nuclear or
biological warhead on U.S. cities as far
east as Denver or Minneapolis.

Mr. President, | ask unanimous con-
sent that these two articles be printed
in the RECORD.

Second, | cannot fathom why the
Clinton administration objected to the
deployment of a national missile de-
fense in light of Red China’s bellicose
words and deeds. China fields of dozens
of submarine-launched ballistic mis-
siles, hundreds of warheads on heavy
bombers, roughly 24 medium- and long-
range ballistic missiles, and has sev-
eral crash modernization initiatives in
progress. Moreover, China intends to
deploy, by the end of the century, four
new types of ballistic missiles. Fur-
thermore, the United States has very
clear indications that Red China is at
this moment pursuing MIRV-tech-
nology.

Mr. President, this is the same coun-
try, mind you, that flexed its military
might by conducting live missile-firing
exercises in the Strait of Taiwan in an
obviously intentional effort to bully
and cower a valued and longstanding
ally of the United States. This is the
same country that issued thinly-veiled
threats this spring suggesting that nu-
clear weapons would be used against
the United States if the United States
intervened on behalf of Taiwan. Assist-
ant Secretary of State Winston Lord
acknowledged that Chinese officials
had declared that the United States
“wouldn’t dare defend Taiwan because
they—China—would rain nuclear
bombs on Los Angeles.”

Now, if this was not nuclear black-
mail, it will do while the Clinton ad-
ministration folds its hands until the
first nuclear missile hits the West
Coast of the United States. China’s
ability to hold the United States hos-
tage to such threats is made possible
by the fact that a band of latter-day
Luddites here in Washington have con-
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sistently refused even to consider
building the very strategic missile de-
fenses necessary to protect the Amer-
ican people from such an attack.

Mr. President, it is time for the de-
fenders of the ABM Treaty to give up
their pious devotion to an antiquated
arms control theology, and to come to
grips with the realities of the post-
cold-war world. Dr. Henry Kissinger—
the architect of the ABM Treaty—put
it best when he recently wrote: ‘““The
end of the cold war has made * * * a
strategy [of mutually assured destruc-
tion (MAD)] largely irrelevant. Barely
plausible when there was only one stra-
tegic opponent, the theory makes no
sense in a multipolar world of pro-
liferating nuclear powers.”

Dr. Kissinger went on to note specifi-
cally that MAD would not work
against blackmail with nuclear weap-
ons. Yet that is exactly what we faced
when China blatantly threatened Los
Angeles.

The truth of the matter is that no
amount of policy reformulation by the
Clinton administration can change the
fact that the United States is vulner-
able to nuclear-tipped missiles fielded
by China, or any one else. Rectifying
this dangerous deficiency requires
leadership and action. It is an all the
more pressing issue because the cur-
rent course charted by the administra-
tion fails to recognize the inherent
danger in China’s pursuit of an ad-
vanced nuclear arsenal.

Mr. President, any further delay in
the development of the United States
of a flexible, cost-effective national
missile defense is unconscionable. | am
honored to be a cospsonor of the De-
fend America Act and urge Senators to
support this legislation to ensure that
the American people are protected
from attack by ballistic missiles.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Times, Sept. 29, 1995]
NORTH KOREAN MissILE CouLD REACH UNITED
STATES, INTELLIGENCE WARNS
(By Bill Gertz)

The Western United States could be within
range of North Korea’s longest-range missile
armed with nuclear, chemical or biological
warheads by the year 2000, according to U.S.
and foreign intelligence assessments.

Sen. Jon Kyl, Arizona Republican, said
new information indicates North Korea’s
Taepo Dong-2 missile, still under develop-
ment, is an intercontinental ballistic missile
(ICBM) capable of hitting U.S. cities and
demonstrates the need for rapidly building a
national missile defense.

A South Korean intelligence official,
quoting a Russian assessment said the Taepo
Dong-2 will be deployed by 2000 with a maxi-
mum range of 6,200 miles once warhead modi-
fications and technical improvements are
made, the newspaper Seoul Shinmun re-
ported Sept. 11.

Mr. Kyl, a member of the Senate Intel-
ligence Committee, said he investigated the
report and found it ‘“not inconsistent with
some information that | have.”

“The bottom line is that if the information
is even close to the truth, it presents for the
first time a very serious and relatively quick
challenge to U.S. sovereignty,” he said.
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The Defense Intelligence Agency (DIA) es-
timates the Taepo Dong-2 will have a range
of about 4,650 miles and confirmed that with
a smaller warhead it could reach 6,200 miles,
a Pentagon source said.

Information on the North Korean ICBM
comes as a House and Senate conference
committee is working on provisions of the
fiscal 1996 defense authorization about
whether the Pentagon should move ahead
quickly with deployment of a national mis-
sile defense that could defend against such
North Korean missiles.

““Given the time it takes to develop and de-
ploy an effective national missile-defense
system, overlayed on that intelligence infor-
mation, it is clear we have to begin now if we
are to avoid a ‘missile-defense gap,””” Mr. Kyl
said.

“In this case it would be real,” he said, re-
ferring to the issue of the United States lag-
ging behind the Soviet Union in strategic
missiles. The missile-gap debate surfaced
during the 1960 presidential election cam-
paign and was later proved to have been un-
founded.

Mr. Kyl said the intelligence report also
counters claims by administration officials
that national missile defenses are not needed
because there is no immediate threat to the
United States.

A DIA statement said the press informa-
tion about the Taepo Dong-2 was ‘‘factual. .
. . Clearly the successful deployment of these
longer-range missiles would present a new
dimension to the challenges to United States
and regional interests.”

One DIA computer simulation of the Taepo
Dong-2 put the range of the missile at be-
tween 2,666 miles and 3,720 miles.

But according to South Korean intel-
ligence, Russian missile experts believe the
range of the Taepo Dong-2 could be extended
to at least 6,000 miles after technical prob-
lems are solved, the Seoul newspaper re-
ported.

The Russians told South Korea the greater
range could be achieved if the guidance
mechanism is improved, the warhead weight
is decreased and fuel-injection technology is
advanced.

The Pentagon’s Ballistic Missile Defense
Organization drew up charts showing the tar-
gets a long-range Taepo Dong-2 could hit.
They include all major U.S. cities on the
West Coast, in Arizona, Colorado, Kansas
and just short of Chicago. It also could reach
all the major European capitals.

A U.S. intelligence official said current
North Korean missile technology is ‘‘Scud
technology’” with rudimentary guidance and
control mechanisms.

“It will take a lot longer than the year 2000
to get to that point,” he said of long-range
missile capability. ‘““Although there is no
question they would like to achieve that.”

But other intelligence officials said China
is secretly helping the North Korean long-
range missile project and a group of up to 200
North Korean missile engineers has under-
gone training in China.

As for the range of the Taepo Dong, the
CIA report says only that its two versions
will have ranges shorter and greater than
1,860 miles, respectively.

The accuracy of the missile is so poor that
U.S. analysis see it as only useful for firing
weapons of mass destruction—nuclear, chem-
ical or biological warheads. The Pentagon
says North Korea has covertly developed
enough nuclear fuel for four or five nuclear
devices. The CIA says it has aggressive
chemical and biological warfare programs.

SOUTH KOREA
U.S. REPORTEDLY WITHIN NEW NORTH MISSILE

RANGE
[Report by Pak Chae-pom]
[FBIS  Translated Text] The new

Taepodong missile No. 2 that North Korea is
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developing is believed to have a maximum
range of 10,000 km—which means that the
U.S. mainland would be within its range—
and will be ready for actual deployment
around 2000.

According to an ROK intelligence official
on 10 September, the assessment is based on
a Russian-source intelligence on North Ko-
rea’s ground-to-ground missiles.

The data Russia handed over to the ROK
reveal that North Korea is continuing the re-
search and development of Taepodong No. 1
and No. 2 at a missile test site in Sanum-
tong and that it recently conducted a missile
engine test.

A computer simulated test by the U.S. De-
fense Intelligence Agency estimated that the
Taepodong No. 2 has a 4,300 to 6,000-km
range, but the Russian authorities projected
that when some technical problems are
solved, the range could be expanded to over
9,600 km.

The Russian source analyzed that the safe-
ty of the inertial navigation system, adjust-
ment of the warhead weight, and fuel injec-
tion device are the technologies North Korea
needs to improve.

North Korea’s Taepodong No. 2 is report-
edly a two-stage missile with a 16-meter
Taepodong No. 1 attached on a 16.2-meter
thruster and a 1,000-kg warhead on the
thruster.

An intelligence official said: ““Irrespective
of the recent economic setback, North Korea
is speeding up the development of Taepodong
No. 2 and other long-range weapons to block
the support from the neighboring countries
in case of an emergency on the Korean pe-
ninsula.”

By Mr. BOB SMITH (for himself,
Mr. CHAFEE, and Mr. LOTT):

S. 8. A bill to reauthorize and amend
the Comprehensive Environmental Re-
sponse, Liability, and Compensation
Act of 1980, and for other purposes; to
the Committee on Environment and
Public Works.

SUPERFUND CLEANUP ACCELERATION ACT OF 1997

Mr. CHAFEE. Mr. President, Senator
SMITH from New Hampshire and | have
been working on this not only this
year, but in past years also. | think
after 7 years, it is time to fix this pro-
gram. Tens of billions of dollars have
been spent with very modest results, as
far as cleanups go. This bill, which
Senator SMITH and | have submitted,
addresses the so-called brownfields
problem, for example.

What are brownfields? They are con-
taminated sites, usually within our
cities, which can be cleaned up rel-
atively quickly and inexpensively and
can be returned to productive indus-
trial commercial use, thereby generat-
ing jobs and revenue.

In this legislation, we deal with who
will have to pay. Obviously, this is
where the intense legal arguments
have occurred, where you need to hire
a hall because there are so many law-
yers involved.

We eliminate the unfairness of joint
and several liability at most sites, and
we replace it with proportional alloca-
tions where each polluter pays its fair
share.

We eliminate from liability anyone
who legally sent waste to a municipal
landfill.

We eliminate small businesses and
persons whose share was less than 1
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percent and persons who sent less than
200 pounds or 110 gallons.

In deciding how clean the cleanup
ought to be, we take into consider-
ation, what is the future use of the site
going to be? Is it going to be for a chil-
dren’s playground, or is it going to be
for a parking lot that is paved? Obvi-
ously, it makes a difference as to how
clean the site should be cleaned up.

Mr. President, this bill is not written
in concrete. Senator ABRAHAM, for ex-
ample, is deeply concerned that we do
not include here within our legislation
tax incentives for brownfields cleanup
in empowerment zones and in enter-
prise communities. Senator ABRAHAM,
who is deeply concerned about our
inner cities and the jobs that will flow
from it if these sites within the inner
cities are cleaned up, believes there
should be some tax incentives provided.
We have not done that because of a
cost problem, but we have assured Sen-
ator ABRAHAM we will work with him
to try to come up with the result that
he seeks. | want to commend Senator
ABRAHAM for the work that he has done
on this and the intense concern he has
shown throughout the process of for-
mulating this legislation.

Mr. President, now | would like to
turn it over to Senator SMITH who has
labored so hard in this vineyard, not
only this year but last year. | do not
think anybody in this Senate knows
more about this legislation or has
worked harder on it than Senator
SMITH from New Hampshire.

Mr. BOB SMITH addressed the Chair.

The PRESIDING OFFICER. The Sen-

ator from New Hampshire is recog-
nized.
Mr. BOB SMITH. Thank you, Mr.

President. | thank my distinguished
colleague and chairman of the Environ-
ment and Public Works Committee for
his kind remarks. He, too, has been
deeply involved in this issue. We have
spent a lot of hours on this.

I am just very excited about the fact
that this is in the top 10 legislative ini-
tiatives that the majority leader and
the Republican Party have, and | wel-
come the opportunity to make a few
remarks here.

It is a tribute to Senator LOTT and to
Senator CHAFEE that they have made
this a priority. It is the right thing to
do, Mr. President, because | share with
the American people the belief that our
children ought to be able to drink
clean water and breathe clean air and
live in safe homes so they do not have
to worry about environmental pollu-
tion, most specifically not having to
live next to the stigma of a so-called
Superfund site that never gets cleaned
up.
pWe have some very good environ-
mental laws on the books in this coun-
try—the Clean Air Act, the Safe Drink-
ing Water Act, and others—but there
are a few that do not fit that category,
that have failed. Superfund is one of
those laws. It is up to this committee
and to the Senate, | think, to take the
leadership here and to try to make
those corrections.
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To achieve meaningful reform—and 1
mean reform—we have to cut trans-
action costs. That is goal No. 1. The
second goal is to reduce the time nec-
essary to complete cleanup at these
sites. The third goal is to inject some
common sense into our cleanup pro-
gram to reach sensible levels that pro-
tect our children and our environment.

The bill we introduce today will ac-
complish each and every one of those
goals. It improves the serious problem
of brownfields, which our colleague,
Senator CHAFEE, has already men-
tioned. Senator ABRAHAM of Michigan
is very much involved in this issue. We
commend his leadership and look for-
ward to working with him on the
brownfields portion of this bill.

But we provide $60 million in new
funding each year for States and local-
ities for grants and loan programs to
spur the cleanup and the redevelop-
ment of these sites.

I welcome the initiative on the part
of our colleagues on the other side of
our aisle on brownfields. It enhances
the role of States by allowing them to
take responsibility for conducting
Superfund cleanups and increases citi-
zen participation. It reinjects common
sense back into the cleanup process by
taking the future use of the site into
consideration when cleanup remedies
are elected.

It promotes the use of innovative
technology to ensure that the citizenry
can have the benefit of the most up-to-
date scientific approaches to cleanup
and eliminates potential liability for
tens of thousands of average citizens,
small businesses, schools, churches, the
Boy Scouts, Girl Scouts, and others
who have been caught up in this
Superfund liability net. It caps the li-
ability of municipalities and other en-
tities that owned or operated munici-
pal sites and did so legally.

Finally, it reduces litigation by cre-
ating a fair-share allocation process at
multiparty sites where the trust fund
will pick up the cost of the defunct or
insolvent parties in wastes that cannot
be attributed to a viable party.

Thus, Mr. President, what this bill
does, in a nutshell, is it stops paying
lawyers and starts paying for cleanup.
I think that is a tremendous improve-
ment over current law. So the discus-
sions over the past 2 years, which Sen-
ator CHAFEE has mentioned, which |
have been involved in with the admin-
istration, Administrator Browner, and
my colleagues on the other side of the
aisle, have been productive. We have
learned a lot. We are ready to roll up
our sleeves again and get it done. We
were very close to an agreement last
time. We look forward to working with
our colleagues and with the President
of the United States to get it done in a
bipartisan way.

As the Chairman of the Senate Sub-
committee on Superfund, Waste Con-
trol and Risk Assessment, I am here
today, along with Senator CHAFEE, the
Chairman of the Environment Commit-
tee, to introduce some commonsense
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legislation to put the Superfund law
back on track toward achieving its
original goal of protecting our Nation’s
children from environmental pollut-
ants in the quickest practical manner
possible.

I would like to thank the Republican
Leader, Senator LOTT and all of the
members of the Republican Conference
who have co-sponsored our legisla-
tion—The Superfund Cleanup Accelera-
tion Act—for recognizing the impor-
tance of improving the Superfund pro-
gram. By making this one of the ‘““top
10" Senate priorities for the 105th Con-
gress, | believe we have demonstrated
our strong commitment toward pro-
tecting our environment, improving
environmental laws, and preserving the
health of our Nation’s children.

Before | describe our legislation, |
would like to take a few minutes to
talk about Superfund and how we find
ourselves here today.

The history of Superfund is long and
somewhat checkered. The program was
created in 1980 to clean up abandoned
hazardous waste sites, and at that
time, it was anticipated that this pro-
gram would clean up around 400 sites
nationwide. Begun with the best of in-
tentions, the program has not per-
formed the way it should. So far
Superfund has cost our Nation more
than $40 billion dollars, yet, only 125
out of a total of around 1,300 sites have
been removed from the Superfund list
over the last 16 years. Superfund has
become the classic example of a Fed-
eral program awash in redtape, litiga-
tion and gold plated spending.

The problems in Superfund are many.
First, the Superfund liability scheme
allows the Environmental Protection
Agency to hold any potentially respon-
sible party liable for the entire cleanup
cost at a site—irrespective of the type
of contamination, when the material
was disposed of, or whether the activ-
ity was legal. This is simply unfair
and, not surprisingly, results in enor-
mous litigation costs with 30 to 70 per-
cent of every dollar spent on lawyers.

Because of the fear of Superfund li-
ability, many of our Nation’s inner
cities contain abandoned or underuti-
lized properties—dubbed Brownfields—
which lay fallow because private devel-
opers and municipalities don’t want to
be dragged into Superfund’s litigation
quagmire. In order to spur economic
redevelopment, we must place a prior-
ity on fixing this problem.

Superfund sets out unrealistic clean-
up goals which frequently ignore com-
mon sense in considering the future use
of the site. All too often, sites that are
destined to become industrial parks or
parking lots are required to be cleaned
to standards compatible with school
playgrounds. We need to reinject com-
mon sense back into this program so
that we protect real people from real
risks, not hypothetical people from hy-
pothetical risks. We must also recog-
nize that the States, which are much
better able to understand the concerns
and needs of residents who live near
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these sites, should have the lead in de-
termining how these sites are going to
be cleaned up, and when.

Because | am also the Chairman of
the Armed Services Subcommittee on
Strategic Forces, which funds the De-
partment of Energy cleanup program, I
am keenly aware that the real costs of
Superfund are not limited solely to the
private sector. Not only are there more
than 155 Federal facilities on the
Superfund list, but these sites rep-
resent the most complex and costly
cleanup challenges in the program. The
inability to create commonsense clean-
up plans results in billions of dollars of
additional liability to Federal agen-
cies—costs that ultimately come from
the taxes we all pay. In a period of
budget deficits and declining resources,
we need to do a better job of making
cleanup decisions.

While Superfund was created with
the hope of quickly dealing with the se-
rious problem of toxic waste sites en-
dangering our citizens, it is evident
that Superfund has proceeded at a
snail’s pace and that most sites are
still not cleaned up. | commend Carol
Browner, the Administrator of the
EPA, for recognizing this fact, and for
instituting a series of administrative
reforms in the last year—reforms that
reflect changes that I, and other Re-
publicans have advocated for many
years.

Although | applaud the administra-
tion for making these changes, | be-
lieve it is too soon to declare victory in
the effort to make Superfund work bet-
ter. While improvements have been
made in some areas, it is far too early
to determine their true or lasting ef-
fect. | certainly do not agree with some
in the Administration that feel that
the administrative reforms have cor-
rected all the problems of Superfund.
The fact remains that even with the
administrative reforms, too much
money is spent on litigation, sites
aren’t being cleaned up fast enough,
and children are being needlessly ex-
posed to toxic contaminants.

Rather than reform Superfund on a
piecemeal basis, as some may suggest,
it is clear that comprehensive legisla-
tion is necessary to correct
Superfund’s deeper problems. The bill
we have introduced will address those
problems in a top-to-bottom fashion so
that we can clean up all of these waste
sites as quickly as possible.

To achieve meaningful Superfund re-
form, it is necessary to meet three
goals. The first is to cut the trans-
action costs of the program. That
means cutting out the lawyers and en-
suring that every dollar meant for
cleanup goes to cleanup. The second
goal is to reduce the time necessary to
complete cleanup at these sites. Cur-
rently, it takes more than 12 years to
clean up a site. We can do better than
that. The last goal is to inject common
sense into our cleanup program to
reach sensible levels that protect our
children and protect the environment.

The bill we are introducing today
will accomplish each of these goals.
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Our legislation improves the serious
problem of brownfields by providing $60
million in new funding each year to
States and localities for grant and loan
programs to spur the cleanup and rede-
velopment of these sites;

It enhances the roll of States by al-
lowing them to take primary respon-
sibility for conducting Superfund
cleanups.

It increases citizen participation by
setting up Citizen Response Organiza-
tions to improve coordination between
citizens, government and responsible
parties.

It reinjects common sense back into
the cleanup process by taking the fu-
ture use of the site into consideration
when cleanup remedies are selected.

It promotes the use of innovative
technologies to insure that the citi-
zenry can have the benefit of the most-
up-to-date scientific approaches to
cleanup.

It eliminates potential liability from
tens of thousands of average citizens,
small businesses, schools, churches,
and others who are currently caught in
the Superfund liability net.

It caps the liability of municipalities
and other entities that owned or oper-
ated municipal waste sites.

And finally, it reduces litigation by
creating a fair-share allocation process
at multi-party sites where the Trust
fund will pick up the cost of defunct or
insolvent parties, or wastes that can-
not be attributed to a viable party.

Among the significant issues we have
focused on is the issue of brownfields.
As many of my colleagues may know,
there are a variety of bills that have
been introduced by Senator ABRAHAM,
Senator LIEBERMAN, Senator LAUTEN-
BERG and others which attempt to take
a crack at this issue.

Many of the brownfield bills that
have been introduced rely on tax cred-
its or tax deductions to promote the
cleanup of these sites. While the issue
of tax credits does not fall within the
jurisdiction of the Environment Com-
mittee, as this bill progresses toward
passage, it is my intention to work
with my colleagues to find common
ground and provide additional support
for these areas.

Liability has always been one of the
most contentious issues in the
Superfund reform debate. My position
has been clear from the beginning. | be-
lieve that retroactive liability is fun-
damentally unfair and if | had my way,
I would repeal it. Some of my col-
leagues see things differently. It is im-
portant to understand that the bill we
are introducing represents many hours
of intense discussions and all the par-
ties involved will recognize some of
their positions. The bill does not go as
far as | would like. Equally, it asks
that the other side to take a step for-
ward as well. We each must take this
step to improve a system which is not
helping our citizens the way it should.

Over the last 2 years, my staff and
that of Senator CHAFEE have been en-
gaged in bi-partisian discussions with
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Democrats and the Clinton administra-
tion. These discussions were long and
sometimes pointed, but the partici-
pants in these negotiations understood
that the Superfund program has flaws
which need to be corrected.

While there is general agreement
that cleanups should occur faster, and
that there are too many lawyers in the
system, there are many ideas about
how to correct these problems. The dis-
cussions over the past 2 years have
been productive and on many issues we
are close to agreement. We look for-
ward to working with our colleagues
and the with the President to craft a
bipartisan solution to the problems of
Superfund.

The bill we introduce today incor-
porates many good ideas from our bi-
partisan negotiations. It represents a
significant step away from where we
started last Congress, and | believe it
deserves, and will receive, bipartisan
support.

Much has been said about the Repub-
lican and Democratic positions on the
environment. | urge my colleagues to
move beyond the rhetoric and the pos-
turing of the last election and examine
the real situation. The bill we are in-
troducing today will speed cleanups,
take lawyers out of the system, inject
common sense back into the process,
and protect children much faster from
toxic exposure than under current law.
This should not merely be a top-10 pri-
ority on the Republican agenda, but it
should be a top ten item on our shared
agenda. | urge all of my colleagues to
join with us to reform this program
this year.

I thank you, Mr. President. | thank
my colleague.

Mr. CHAFEE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. Mr. President, | want
to stress the comments that Senator
SMITH made about a bipartisan ap-
proach.

As | mentioned before, this is legisla-
tion that we worked on. We believe it
is very, very good legislation. We are
not saying it is the end all and be all.
Obviously, in our committee we will
have hearings on it. All the members of
the committee will have a chance to
have their views expressed.

We look forward to contributions
from the members of the Democratic
Party who are part of our Environment
Committee. It is our hope that when
we come forward with a bill to present
on this floor finally for consideration
by the body, that it will come out
unanimously from our committee, will
have the support of the administration,
and will fulfill the desires of all of us
that this legislation become law.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S.8

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(&) SHORT TITLE.—This Act may be cited as
the ““Superfund Cleanup Acceleration Act of
1997.”
(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—BROWNFIELDS
REVITALIZATION

Brownfields.

Assistance for qualifying State vol-
untary response programs.

Enforcement in cases of a release
subject to a State plan.

Contiguous properties.

Prospective purchasers and wind-
fall liens.

Safe harbor innocent landholders.

TITLE II—STATE ROLE

Sec. 201. Delegation to the States of au-
thorities with respect to na-
tional priorities list facilities.

TITLE I1I—COMMUNITY PARTICIPATION

Sec. 301. Community response organizations;
technical assistance grants; im-
provement of public participa-
tion in the superfund decision-
making process.

TITLE IV—SELECTION OF REMEDIAL
ACTIONS

Definitions.

Selection and implementation of
remedial actions.

Remedy selection methodology.

Remedy selection procedures.

Completion of physical construc-
tion and delisting.

Transition rules for facilities cur-
rently involved in remedy se-
lection.

National Priorities List.

TITLE V—LIABILITY

Liability exceptions and
tions.

Contribution from the Fund.

Allocation of liability for certain
facilities.

Liability of response action con-
tractors.

Release of evidence.

Contribution protection.

Treatment of religious, charitable,
scientific, and educational or-
ganizations as owners or opera-
tors.

Common carriers.

Limitation on liability of railroad
owners.

510. Liability of recyclers.

TITLE VI—FEDERAL FACILITIES

601. Transfer of authorities.

602. Limitation on criminal liability of
Federal officers, employees, and
agents.

603. Innovative technologies for reme-
dial action at Federal facilities.

TITLE VII—-NATURAL RESOURCE
DAMAGES

701. Restoration of natural resources.

702. Assessment of injury to and res-
toration of natural resources.

703. Consistency between response ac-
tions and resource restoration
standards.

704. Contribution.

TITLE VIII—MISCELLANEOUS

801. Result-oriented cleanups.
802. National Priorities List.
803. Obligations from the fund for re-
sponse actions.
TITLE IX—FUNDING
Subtitle A—General Provisions

901. Authorization of appropriations
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Sec. 902. Orphan share funding.

Sec. 903. Department of Health and Human
Services.

Sec. 904. Limitations on research, develop-
ment, and demonstration pro-
grams.

Sec. 905. Authorization of appropriations
from general revenues.

Sec. 906. Additional limitations.

Sec. 907. Reimbursement of potentially re-

sponsible parties.
TITLE I—BROWNFIELDS REVITALIZATION
SEC. 101. BROWNFIELDS.

(a) IN GENERAL.—Title | of the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9601
et seq.) is amended by adding at the end the
following:

“SEC. 127. BROWNFIELDS.

‘‘(a) DEFINITIONS.—In this section:

““(1) ADMINISTRATIVE COST.—The term ‘ad-
ministrative cost’ does not include the cost
of—

“(A) investigation and identification of the
extent of contamination;

““(B) design and performance of a response
action; or

““(C) monitoring of natural resources.

““(2) BROWNFIELD FACILITY.—The
‘brownfield facility’ means—

“(A) a parcel of land that contains an
abandoned, idled, or underused commercial
or industrial facility, the expansion or rede-
velopment of which is complicated by the
presence or potential presence of a hazardous
substance; but

““(B) does not include—

‘(i) a facility that is the subject of a re-
moval or planned removal under title I;

“(ii) a facility that is listed or has been
proposed for listing on the National Prior-
ities List or that has been delisted under sec-
tion 134(d)(5);

““(iii) a facility that is subject to corrective
action under section 3004(u) or 3008(h) of the
Solid Waste Disposal Act (42 U.S.C. 6924(u) or
6928(h)) at the time at which an application
for a grant concerning the facility is submit-
ted under this section;

“(iv) a land disposal unit with respect to
which—

“(1) a closure notification under subtitle C
of the Solid Waste Disposal Act (42 U.S.C.
6921 et seq.) has been submitted; and

“(11) closure requirements have been speci-
fied in a closure plan or permit;

“(v) a facility with respect to which an ad-
ministrative order on consent or judicial
consent decree requiring cleanup has been
entered into by the United States under this
Act, the Solid Waste Disposal Act (42 U.S.C.
6901 et seq.), the Federal Water Pollution
Control Act (33 U.S.C. 1251 et seq.), the Toxic
Substances Control Act (15 U.S.C. 2601 et
seq.), or the Safe Drinking Water Act (42
U.S.C. 300f et seq.);

“(vi) a facility that is owned or operated
by a department, agency, or instrumentality
of the United States; or

““(vii) a portion of a facility, for which por-
tion, assistance for response activity has
been obtained under subtitle | of the Solid
Waste Disposal Act (42 U.S.C. 6991 et seq.)
from the Leaking Underground Storage
Tank Trust Fund established under section
9508 of the Internal Revenue Code of 1986.

““(3) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means—

““(A) a general purpose unit of local govern-
ment;

“(B) a land clearance authority or other
quasi-governmental entity that operates
under the supervision and control of or as an
agent of a general purpose unit of local gov-
ernment;

““(C) a regional council or group of general
purpose units of local government;

term
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‘(D) a redevelopment agency that is char-
tered or otherwise sanctioned by a State;
and

“(E) an Indian tribe.

“‘(b) BROWNFIELD CHARACTERIZATION GRANT
PROGRAM.—

““(1) ESTABLISHMENT OF PROGRAM.—The Ad-
ministrator shall establish a program to pro-
vide grants for the site characterization and
assessment of brownfield facilities.

““(2) ASSISTANCE FOR SITE CHARACTERIZA-
TION AND ASSESSMENT.—

“(A) IN GENERAL.—OnN approval of an appli-
cation made by an eligible entity, the Ad-
ministrator may make grants out of the
Fund to the eligible entity to be used for the
site characterization and assessment of 1 or
more brownfield facilities or to capitalize a
revolving loan fund.

““(B) APPROPRIATE INQUIRY.—A site charac-
terization and assessment carried out with
the use of a grant under subparagraph (A)
shall be performed in accordance with sec-
tion 101(35)(B).

“(3) MAXIMUM GRANT AMOUNT.—A grant
under subparagraph (A) shall not exceed,
with respect to any individual brownfield fa-
cility covered by the grant, $100,000 for any
fiscal year or $200,000 in total.

“‘(c) BROWNFIELD REMEDIATION GRANT PRO-
GRAM.—

““(1) ESTABLISHMENT OF PROGRAM.—The Ad-
ministrator shall establish a program to pro-
vide grants to be used for capitalization of
revolving loan funds for response actions (ex-
cluding site characterization and assess-
ment) at brownfield facilities.

““(2) ASSISTANCE FOR SITE CHARACTERIZA-
TION AND ASSESSMENT.—

“(A) IN GENERAL.—OnN approval of an appli-
cation made by a State or an eligible entity,
the Administrator may make grants out of
the Fund to the State or eligible entity to
capitalize a revolving loan fund to be used
for response actions (excluding site charac-
terization and assessment) at 1 or more
brownfield facilities.

““(B) APPROPRIATE INQUIRY.—A site charac-
terization and assessment carried out with
the use of a grant under subparagraph (A)
shall be performed in accordance with sec-
tion 101(35)(B).

“(3) MAXIMUM GRANT AMOUNT.—A grant
under subparagraph (A) shall not exceed,
with respect to any individual brownfield fa-
cility covered by the grant, $150,000 for any
fiscal year or $300,000 in total.

““(d) GENERAL PROVISIONS.—

““(1) SUNSET.—No amount shall be available
from the Fund for purposes of this section
after the fifth fiscal year after the date of
enactment of this section.

““(2) PROHIBITION.—NOoO part of a grant under
this section may be used for payment of pen-
alties, fines, or administrative costs.

““(3) AubpITS.—The Inspector General of the
Environmental Protection Agency shall
audit an appropriate number of grants made
under subsections (b)(2) and (c)(2) to ensure
that funds are used for the purposes de-
scribed in this section.

““(4) AGREEMENTS.—Each grant made under
this section shall be subject to an agreement
that—

“(A) requires the eligible entity to comply
with all applicable State laws (including reg-
ulations);

““(B) requires that the eligible entity shall
use the grant exclusively for purposes speci-
fied in subsection (b)(2) or (c)(2);

“(C) in the case of an application by a
State under subsection (c)(2), payment by
the State of a matching share of at least 50
percent of the costs of the response action
for which the grant is made, from other
sources of State funding; and

‘(D) contains such other terms and condi-
tions as the Administrator determines to be
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necessary to carry out the purposes of this
section.

““(5) LEVERAGING.—AnN eligible entity that
receives a grant under paragraph (1) may use
the funds for part of a project at a brownfield
facility for which funding is received from
other sources, but the grant shall be used
only for the purposes described in subsection
(0)() or ().

‘“(e) GRANT APPLICATIONS.—

““(1) IN GENERAL.—ANYy eligible entity may
submit an application to the Administrator,
through a regional office of the Environ-
mental Protection Agency and in such form
as the Administrator may require, for a
grant under this section for 1 or more
brownfield facilities.

““(2) APPLICATION REQUIREMENTS.—AnN appli-
cation for a grant under this section shall in-
clude—

“(A) an identification of each brownfield
facility for which the grant is sought and a
description of the redevelopment plan for the
area or areas in which the brownfield facili-
ties are located, including a description of
the nature and extent of any known or sus-
pected environmental contamination within
the area;

““(B) an analysis that demonstrates the po-
tential of the grant to stimulate economic
development on completion of the planned
response action, including a projection of the
number of jobs expected to be created at
each facility after remediation and redevel-
opment and, to the extent feasible, a descrip-
tion of the type and skill level of the jobs
and a projection of the increases in revenues
accruing to Federal, State, and local govern-
ments from the jobs; and

“(C) information relevant to the ranking
criteria stated in paragraph (4).

““(3) APPROVAL.—

“(A) INITIAL GRANT.—On or about March 30
and September 30 of the first fiscal year fol-
lowing the date of enactment of this section,
the Administrator shall make grants under
this section to eligible entities that submit
applications before those dates that the Ad-
ministrator determines have the highest
rankings under ranking criteria established
under paragraph (4).

““(B) SUBSEQUENT GRANTS.—Beginning with
the second fiscal year following the date of
enactment of this section, the Administrator
shall make an annual evaluation of each ap-
plication received during the prior fiscal
year and make grants under this section to
eligible entities that submit applications
during the prior year that the Administrator
determines have the highest rankings under
the ranking criteria established under para-
graph (4).

‘“(4) RANKING CRITERIA.—The Administrator
shall establish a system for ranking grant
applications that includes the following cri-
teria:

““(A) The extent to which a grant will stim-
ulate the availability of other funds for envi-
ronmental remediation and subsequent rede-
velopment of the area in which the
brownfield facilities are located.

‘“(B) The potential of the development plan
for the area in which the brownfield facili-
ties are located to stimulate economic devel-
opment of the area on completion of the
cleanup, such as the following:

‘(i) The relative increase in the estimated
fair market value of the area as a result of
any necessary response action.

‘(i) The potential of a grant to create new
or expand existing business and employment
opportunities (particularly full-time employ-
ment opportunities) on completion of any
necessary response action.

“(iii) The estimated additional tax reve-
nues expected to be generated by economic
redevelopment in the area in which a
brownfield facility is located.
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“(iv) The estimated extent to which a
grant would facilitate the identification of
or facilitate a reduction of health and envi-
ronmental risks.

“(v) The financial involvement of the
State and local government in any response
action planned for a brownfield facility and
the extent to which the response action and
the proposed redevelopment is consistent
with any applicable State or local commu-
nity economic development plan.

““(vi) The extent to which the site charac-
terization and assessment or response action
and subsequent development of a brownfield
facility involves the active participation and
support of the local community.

““(vii) Such other factors as the Adminis-
trator considers appropriate to carry out the
purposes of this section.”.

(b) FUNDING.—Section 111 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9611) is amended by adding at the end
the following:

““(g) BROWNFIELD CHARACTERIZATION GRANT
PROGRAM.—For each of fiscal years 1998
through 2002, not more than $15,000,000 of the
amounts available in the Fund may be used
to carry out section 127(b).

““(r) BROWNFIELD REMEDIATION GRANT PRO-
GRAM.—For each of fiscal years 1998 through
2002, not more than $25,000,000 of the
amounts available in the Fund may be used
to carry out section 127(c).”.

SEC. 102. ASSISTANCE FOR QUALIFYING STATE
VOLUNTARY RESPONSE PROGRAMS.

(a) DEFINITION.—Section 101 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9601) is amended by adding at the end
the following:

““(39) QUALIFYING STATE VOLUNTARY RE-
SPONSE PROGRAM.—The term ‘qualifying
State voluntary response program’ means a
State program that includes the elements
described in section 128(b).”".

(b) QUALIFYING STATE VOLUNTARY RE-
SPONSE PROGRAMS.—Title | of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9601 et seq.) (as amended by section
101(a)) is amended by adding at the end the
following:

“SEC. 128. QUALIFYING STATE VOLUNTARY RE-
SPONSE PROGRAMS.

““(a) ASSISTANCE TO STATES.—The Adminis-
trator shall provide technical and other as-
sistance to States to establish and expand
qualifying State voluntary response pro-
grams that include the elements listed in
subsection (b).

“‘(b) ELEMENTS.—The elements of a qualify-
ing State voluntary response program are
the following:

““(1) Opportunities for technical assistance
for voluntary response actions.

““(2) Adequate opportunities for public par-
ticipation, including prior notice and oppor-
tunity for comment in appropriate cir-
cumstances, in selecting response actions.

““(3) Streamlined procedures to ensure ex-
peditious voluntary response actions.

““(4) Oversight and enforcement authorities
or other mechanisms that are adequate to
ensure that—

“(A) voluntary response actions will pro-
tect human health and the environment and
be conducted in accordance with applicable
Federal and State law; and

“(B) if the person conducting the vol-
untary response action fails to complete the
necessary response activities, including op-
eration and maintenance or long-term mon-
itoring activities, the necessary response ac-
tivities are completed.

““(5) Mechanisms for approval
untary response action plan.

of a vol-
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“(6) A requirement for certification or
similar documentation from the State to the
person conducting the voluntary response
action indicating that the response is com-
plete.

““(c) COMPLIANCE WITH ACT.—A person that
conducts a voluntary response action under
this section at a facility that is listed or pro-
posed for listing on the National Priorities
List shall implement applicable provisions of
this Act or of similar provisions of State law
in a manner comporting with State policy,
so long as the remedial action that is se-
lected protects human health and the envi-
ronment to the same extent as would a reme-
dial action selected by the Administrator
under section 121(a).”.

(c) FUNDING.—Section 111 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9611) (as amended by section 101(b)) is
amended by adding at the end the following:

“(s) QUALIFYING STATE VOLUNTARY RE-
SPONSE PROGRAM.—For each of fiscal years
1998 through 2002, not more than $25,000,000 of
the amounts available in the Fund may be
used for assistance to States to establish and
administer qualifying State voluntary re-
sponse programs, during the first 5 full fiscal
years following the date of enactment of this
subparagraph, distributed among each of the
States that notifies the Administrator of the
State’s intent to establish a qualifying State
voluntary response program and each of the
States with a qualifying State voluntary re-
sponse program. For each fiscal year there
shall be available to each eligible entity a
grant in the amount of at least $250,000."".
SEC. 103. ENFORCEMENT IN CASES OF A RE-

LEASE SUBJECT TO A STATE PLAN.

Title | of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9601 et seq.) is
amended by adding at the end the following:
“SEC. 129. ENFORCEMENT IN CASES OF A RE-

LEASE SUBJECT TO A STATE PLAN.

““(a) IN GENERAL.—InN the case of a facility
at which there is a release or threatened re-
lease of a hazardous substance subject to a
State remedial action plan or with respect to
which the State has provided certification or
similar documentation that response action
has been completed under a State remedial
action plan, neither the President nor any
other person may use any authority under
this Act to take an administrative or judi-
cial enforcement action or to bring a private
civil action against any person regarding
any matter that is within the scope of the
plan.

““(b) RELEASES NOT SUBJECT TO STATE
PLANS.—For any facility at which there is a
release or threatened release of hazardous
substances that is not subject to a State re-
medial action plan, the President shall pro-
vide notice to the State within 48 hours after
issuing an order under section 106(a) address-
ing a release or threatened release. Such an
order shall cease to have force or effect on
the date that is 90 days after issuance unless
the State concurs in the continuation of the
order.

““(c) CosT OR DAMAGE RECOVERY ACTIONS.—
Subsection (a) does not apply to an action
brought by a State or Indian tribe for the re-
covery of costs or damages under section
107.”.

SEC. 104. CONTIGUOUS PROPERTIES.

(@) IN GENERAL.—Section 107 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9607(a)) is amended by adding at the
end the following:

““(0) CONTIGUOUS PROPERTIES.—

““(1) NOT CONSIDERED TO BE AN OWNER OR OP-
ERATOR.—A person that owns or operates
real property that is contiguous to or other-

CONGRESSIONAL RECORD —SENATE

wise similarly situated with respect to real
property on which there has been a release
or threatened release of a hazardous sub-
stance and that is or may be contaminated
by the release shall not be considered to be
an owner or operator of a vessel or facility
under subsection (a) (1) or (2) solely by rea-
son of the contamination if—

“(A) the person did not cause, contribute,
or consent to the release or threatened re-
lease; and

‘“(B) the person is not liable, and is not af-
filiated with any other person that is liable,
for any response costs at the facility,
through any direct or indirect familial rela-
tionship, or any contractual, corporate, or fi-
nancial relationship other than that created
by the instruments by which title to the fa-
cility is conveyed or financed.

““(2) COOPERATION, ASSISTANCE, AND AC-
cess.—Notwithstanding paragraph (1), a per-
son described in paragraph (1) shall provide
full cooperation, assistance, and facility ac-
cess to the persons that are responsible for
response actions at the facility, including
the cooperation and access necessary for the
installation, integrity, operation, and main-
tenance of any complete or partial response
action at the facility.

“3) ASSURANCES.—The
may—

““(A) issue an assurance that no enforce-
ment action under this Act will be initiated
against a person described in paragraph (1);
and

‘“(B) grant a person described in paragraph
(1) protection against a cost recovery or con-
tribution action under section 113(f).”".

(b) CONFORMING  AMENDMENT.—Section
107(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980 (42 U.S.C. 9607) is amended by striking
“of this section” and inserting ‘“‘and the ex-
emptions and limitations stated in this sec-
tion”.

SEC. 105. PROSPECTIVE PURCHASERS AND WIND-
FALL LIENS.

(a) DEFINITION.—Section 101 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9601) (as amended by section 102(a)) is
amended by adding at the end the following:

‘“(40) BONA FIDE PROSPECTIVE PURCHASER.—
The term ‘bona fide prospective purchaser’
means a person that acquires ownership of a
facility after the date of enactment of this
paragraph, or a tenant of such a person, that
establishes each of the following by a pre-
ponderance of the evidence:

““(A) DISPOSAL PRIOR TO ACQUISITION.—AII
active disposal of hazardous substances at
the facility occurred before the person ac-
quired the facility.

““(B) INQUIRIES.—

‘(i) IN GENERAL.—The person made all ap-
propriate inquiries into the previous owner-
ship and uses of the facility and the facility’s
real property in accordance with generally
accepted good commercial and customary
standards and practices.

‘(i) STANDARDS AND PRACTICES.—The
standards and practices referred to in para-
graph (35)(B)(ii) or those issued or adopted by
the Administrator under that paragraph
shall be considered to satisfy the require-
ments of this subparagraph.

“(iii) RESIDENTIAL USE.—In the case of
property for residential or other similar use
purchased by a nongovernmental or non-
commercial entity, a facility inspection and
title search that reveal no basis for further
investigation shall be considered to satisfy
the requirements of this subparagraph.

““(C) NoTIcES.—The person provided all le-
gally required notices with respect to the
discovery or release of any hazardous sub-
stances at the facility.
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“(D) CARE.—The person exercised appro-
priate care with respect to each hazardous
substance found at the facility by taking
reasonable steps to stop any continuing re-
lease, prevent any threatened future release
and prevent or limit human or natural re-
source exposure to any previously released
hazardous substance.

““(E) COOPERATION, ASSISTANCE, AND AC-
CESS.—The person provides full cooperation,
assistance, and facility access to the persons
that are responsible for response actions at
the facility, including the cooperation and
access necessary for the installation, integ-
rity, operation, and maintenance of any
complete or partial response action at the fa-
cility.

““(F) RELATIONSHIP.—The person is not lia-
ble, and is not affiliated with any other per-
son that is liable, for any response costs at
the facility, through any direct or indirect
familial relationship, or any contractual,
corporate, or financial relationship other
than that created by the instruments by
which title to the facility is conveyed or fi-
nanced.”.

(b) AMENDMENT.—Section 107 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9607) (as amended by section 104) is
amended by adding at the end the following:

“(p) PROSPECTIVE PURCHASER AND WIND-
FALL LIEN.—

““(1) LIMITATION ON LIABILITY.—Notwith-
standing subsection (a), a bona fide prospec-
tive purchaser whose potential liability for a
release or threatened release is based solely
on the purchaser’s being considered to be an
owner or operator of a facility shall not be
liable as long as the bona fide prospective
purchaser does not impede the performance
of a response action or natural resource res-
toration.

“(2) LieN.—If there are unrecovered re-
sponse costs at a facility for which an owner
of the facility is not liable by reason of sec-
tion 101(20)(G)(iii) and each of the conditions
described in paragraph (3) is met, the United
States shall have a lien on the facility, or
may obtain from appropriate responsible
party a lien on any other property or other
assurances of payment satisfactory to the
Administrator, for such unrecovered costs.

““(3) CoNDITIONS.—The conditions referred
to in paragraph (1) are the following:

““(A) RESPONSE ACTION.—A response action
for which there are unrecovered costs is car-
ried out at the facility.

“(B) FAIR MARKET VALUE.—The response
action increases the fair market value of the
facility above the fair market value of the
facility that existed 180 days before the re-
sponse action was initiated.

“(C) SALE.—A sale or other disposition of
all or a portion of the facility has occurred.

““(4) AMOUNT.—A lien under paragraph (2)—

“(A) shall not exceed the increase in fair
market value of the property attributable to
the response action at the time of a subse-
quent sale or other disposition of the prop-
erty;

““(B) shall arise at the time at which costs
are first incurred by the United States with
respect to a response action at the facility;

““(C) shall be subject to the requirements of
subsection (1)(3); and

““(D) shall continue until the earlier of sat-
isfaction of the lien or recovery of all re-
sponse costs incurred at the facility.”.

SEC. 106. SAFE HARBOR INNOCENT LAND-
HOLDERS.

(a) AMENDMENT.—Section 101(35) of the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
U.S.C. 9601(35)) is amended by striking sub-
paragraph (B) and inserting the following:

“(B) KNOWLEDGE OF INQUIRY REQUIRE-
MENT.—
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“(i) ALL APPROPRIATE INQUIRIES.—TO estab-
lish that the defendant had no reason to
know of the matter described in subpara-
graph (A)(i), the defendant must show that,
at or prior to the date on which the defend-
ant acquired the facility, the defendant un-
dertook all appropriate inquiries into the
previous ownership and uses of the facility in
accordance with generally accepted good
commercial and customary standards and
practices.

““(ii) STANDARDS AND PRACTICES.—The Ad-
ministrator shall by regulation establish as
standards and practices for the purpose of
clause (i)—

“(1) the American Society for Testing and
Materials (ASTM) Standard E1527-94, enti-
tled ‘Standard Practice for Environmental
Site Assessments: Phase | Environmental
Site Assessment Process’; or

“(I1) alternative standards and practices
under clause (iii).

“(iif) ALTERNATIVE STANDARDS AND PRAC-
TICES.—

“(1) IN GENERAL.—The Administrator may
by regulation issue alternative standards
and practices or designate standards devel-
oped by other organizations than the Amer-
ican Society for Testing and Materials after
conducting a study of commercial and indus-
trial practices concerning the transfer of
real property in the United States.

“(11) CONSIDERATIONS.—In issuing or des-
ignating alternative standards and practices
under subclause (1), the Administrator shall
consider including each of the following:

““(aa) The results of an inquiry by an envi-
ronmental professional.

“(bb) Interviews with past and present
owners, operators, and occupants of the fa-
cility and the facility’s real property for the
purpose of gathering information regarding
the potential for contamination at the facil-
ity and the facility’s real property.

“‘(cc) Reviews of historical sources, such as
chain of title documents, aerial photographs,
building department records, and land use
records to determine previous uses and occu-
pancies of the real property since the prop-
erty was first developed.

““(dd) Searches for recorded environmental
cleanup liens, filed under Federal, State, or
local law, against the facility or the facili-
ty’s real property.

‘‘(ee) Reviews of Federal, State, and local
government records (such as waste disposal
records), underground storage tank records,
and hazardous waste handling, generation,
treatment, disposal, and spill records, con-
cerning contamination at or near the facility
or the facility’s real property.

““(ff) Visual inspections of the facility and
facility’s real property and of adjoining
properties.

““(gg) Specialized knowledge or experience
on the part of the defendant.

“(hh) The relationship of the purchase
price to the value of the property if the prop-
erty was uncontaminated.

“(if) Commonly known or reasonably as-
certainable information about the property.

“(iJ) The degree of obviousness of the pres-
ence or likely presence of contamination at
the property, and the ability to detect such
contamination by appropriate investigation.

““(iv) SITE INSPECTION AND TITLE SEARCH.—
In the case of property for residential use or
other similar use purchased by a nongovern-
mental or noncommercial entity, a facility
inspection and title search that reveal no
basis for further investigation shall be con-
sidered to satisfy the requirements of this
subparagraph.”.

(b) STANDARDS AND PRACTICES.—

(1) ESTABLISHMENT BY REGULATION.—The
Administrator of the Environmental Protec-
tion Agency shall issue the regulation re-
quired by section 101(35)(B)(ii) of the Com-
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prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (as added
by subsection (a) not later than 1 year after
the date of enactment of this Act.
(2) INTERIM STANDARDS AND PRACTICES.—
Until the Administrator issues the regula-
tion described in paragraph (1), in making a
determination under section 101(35)(B)(i) of
the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (as
added by subsection (a)), there shall be taken
into account—
(A) any specialized knowledge or experi-
ence on the part of the defendant;
(B) the relationship of the purchase price
to the value of the property if the property
was uncontaminated;
(C) commonly known or reasonably ascer-
tainable information about the property;
(D) the degree of obviousness of the pres-
ence or likely presence of contamination at
the property; and
(E) the ability to detect the contamination
by appropriate investigation.
TITLE II—STATE ROLE

SEC. 201. DELEGATION TO THE STATES OF AU-
THORITIES WITH RESPECT TO NA-
TIONAL PRIORITIES LIST FACILI-
TIES.

(@) IN GENERAL.—Title | of the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9601
et seq.) (as amended by section 103) is amend-
ed by adding at the end the following:

“SEC. 130. DELEGATION TO THE STATES OF AU-
THORITIES WITH RESPECT TO NA-
TIONAL PRIORITIES LIST FACILI-
TIES.

‘“(a) DEFINITIONS.—In this section:

‘(1) COMPREHENSIVE DELEGATION STATE.—
The term ‘comprehensive delegation State’,
with respect to a facility, means a State to
which the Administrator has delegated au-
thority to perform all of the categories of
delegable authority.

‘“(2) DELEGABLE AUTHORITY.—The term ‘del-
egable authority’ means authority to per-
form (or ensure performance of) all of the au-
thorities included in any 1 or more of the
categories of authority:

“(A) CATEGORY A.—All authorities nec-
essary to perform technical investigations,
evaluations, and risk analyses, including—

“(i) a preliminary assessment or facility
evaluation under section 104;

‘“(ii) facility characterization under sec-
tion 104;

“(iii) a remedial investigation under sec-
tion 104;

“(iv) a facility-specific risk evaluation
under section 131;

““(v) enforcement authority related to the
authorities described in clauses (i) through
(iv); and

“‘(vi) any other authority identified by the
Administrator under subsection (b).

‘“(B) CATEGORY B.—All authorities nec-
essary to perform alternatives development
and remedy selection, including—

‘(i) a feasibility study under section 104;
and

“(if)(1) remedial action selection under sec-
tion 121 (including issuance of a record of de-
cision); or

“(I1) remedial action planning under sec-
tion 133(b)(5);

““(iii) enforcement authority related to the
authorities described in clauses (i) and (ii);
and

““(iv) any other authority identified by the
Administrator under subsection (b).

“(C) CATEGORY cC.—All authorities nec-
essary to perform remedial design, includ-
ing—

‘(i) remedial design under section 121;

““(ii) enforcement authority related to the
authority described in clause (i); and
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“(iif) any other authority identified by the
Administrator under subsection (b).

‘“(D) CATEGORY D.—AIll authorities nec-
essary to perform remedial action and oper-
ation and maintenance, including—

““(i) a removal under section 104;

‘(i) a remedial action under section 104 or
section 10 (a) or (b);

“(iif) operation and maintenance under
section 104(c);

“(iv) enforcement authority related to the
authorities described in clauses (i) through
(iii); and

““(v) any other authority identified by the
Administrator under subsection (b).

“(E) CATEGORY E.—AIll authorities nec-
essary to perform information collection and
allocation of liability, including—

“(i) information collection activity under
section 104(e);

“(ii) allocation of liability under section
136;

“(iif) a search for potentially responsible
parties under section 104 or 107;

“(iv) settlement under section 122;

““(v) enforcement authority related to the
authorities described in clauses (i) through
(iv); and

““(vi) any other authority identified by the
Administrator under subsection (b).

““(3) DELEGATED STATE.—The term ‘dele-
gated State’ means a State to which dele-
gable authority has been delegated under
subsection (c), except as may be provided in
a delegation agreement in the case of a lim-
ited delegation of authority under subsection
©)(®).

‘““(4) DELEGATED AUTHORITY.—The term
‘delegated authority’ means a delegable au-
thority that has been delegated to a dele-
gated State under this section.

““(5) DELEGATED FACILITY.—The term ‘dele-
gated facility’ means a non-federal listed fa-
cility with respect to which a delegable au-
thority has been delegated to a State under
this section.

‘“(6) ENFORCEMENT AUTHORITY.—The term
“‘enforcement authority’”” means all authori-
ties necessary to recover response costs, re-
quire potentially responsible parties to per-
form response actions, and otherwise compel
implementation of a response action, includ-
ing—

“(A) issuance of an order under section
106(a);

““(B) a response action cost recovery under
section 107;

““(C) imposition of a civil penalty or award
under section 109 (a)(1)(D) or (b)(4);

‘(D) settlement under section 122; and

“(E) any other authority identified by the
Administrator under subsection (b).

“@M) NONCOMPREHENSIVE DELEGATION
STATE.—The term ‘noncomprehensive delega-
tion State’, with respect to a facility, means
a State to which the Administrator has dele-
gated authority to perform fewer than all of
the categories of delegable authority.

““(8) NONDELEGABLE AUTHORITY.—The term
‘nondelegable authority’ means authority
to—

“(A) make grants to community response
organizations under section 117; and

““(B) conduct research and development ac-
tivities under any provision of this Act.

““(9) NON-FEDERAL LISTED FACILITY.—The
term ‘non-federal listed facility’ means a fa-
cility that—

“(A) is not owned or operated by a depart-
ment, agency, or instrumentality of the
United States in any branch of the Govern-
ment; and

“(B) is listed on the National Priorities
List.

““(b) IDENTIFICATION OF DELEGABLE AU-
THORITIES.—

““(1) IN GENERAL.—The President shall by
regulation identify all of the authorities of
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the Administrator that shall be included in a
delegation of any category of delegable au-
thority described in subsection (a)(2).

“(2) LIMITATION.—The Administrator shall
not identify a nondelegable authority for in-
clusion in a delegation of any category of
delegable authority.

‘‘(c) DELEGATION OF AUTHORITY.—

““(1) IN GENERAL.—Pursuant to an approved
State application, the Administrator shall
delegate authority to perform 1 or more dele-
gable authorities with respect to 1 or more
non-Federal listed facilities in the State.

“(2) APPLICATION.—AN application under
paragraph (1) shall—

“(A) identify each non-Federal listed facil-
ity for which delegation is requested;

‘“(B) identify each delegable authority that
is requested to be delegated for each non-
Federal listed facility for which delegation is
requested; and

“(C) certify that the State, supported by
such documentation as the State, in con-
sultation with the Administrator, considers
to be appropriate—

““(i) has statutory and regulatory authority
(including appropriate enforcement author-
ity) to perform the requested delegable au-
thorities in a manner that is protective of
human health and the environment;

‘(i) has resources in place to adequately
administer and enforce the authorities;

“(iii) has procedures to ensure public no-
tice and, as appropriate, opportunity for
comment on remedial action plans, consist-
ent with sections 117 and 133; and

““(iv) agrees to exercise its enforcement au-
thorities to require that persons that are po-
tentially liable under section 107(a), to the
extent practicable, perform and pay for the
response actions set forth in each category
described in subsection (a)(2).

““(3) APPROVAL OF APPLICATION.—

“(A) IN GENERAL.—Not later than 60 days
after receiving an application under para-
graph (2) by a State that is authorized to ad-
minister and enforce the corrective action
requirements of a hazardous waste program
under section 3006 of the Solid Waste Dis-
posal Act (42 U.S.C. 6926), and not later than
120 days after receiving an application from
a State that is not authorized to administer
and enforce the corrective action require-
ments of a hazardous waste program under
section 3006 of the Solid Waste Disposal Act
(42 U.S.C. 6926), unless the State agrees to a
greater length of time for the Administrator
to make a determination, the Administrator
shall—

‘(i) issue a notice of approval of the appli-
cation (including approval or disapproval re-
garding any or all of the facilities with re-
spect to which a delegation of authority is
requested or with respect to any or all of the
authorities that are requested to be dele-
gated); or

“(ii) if the Administrator determines that
the State does not have adequate legal au-
thority, financial and personnel resources,
organization, or expertise to administer and
enforce any of the requested delegable au-
thority, issue a notice of disapproval, includ-
ing an explanation of the basis for the deter-
mination.

““(B) FAILURE TO ACT.—If the Administrator
does not issue a notice of approval or notice
of disapproval of all or any portion of an ap-
plication within the applicable time period
under subparagraph (A), the application
shall be deemed to have been granted.

““(C) RESUBMISSION OF APPLICATION.—

“(i) IN GENERAL.—If the Administrator dis-
approves an application under paragraph (1),
the State may resubmit the application at
any time after receiving the notice of dis-
approval.

‘(i) FAILURE TO ACT.—If the Administrator
does not issue a notice of approval or notice
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of disapproval of a resubmitted application
within the applicable time period under sub-
paragraph (A), the resubmitted application
shall be deemed to have been granted.

‘(D) NO ADDITIONAL TERMS OR CONDITIONS.—
The Administrator shall not impose any
term or condition on the approval of an ap-
plication that meets the requirements stated
in paragraph (2) (except that any technical
deficiencies in the application be corrected).

“(E) JupICIAL REVIEW.—The State (but no
other person) shall be entitled to judicial re-
view under section 113(b) of a disapproval of
a resubmitted application.

‘“(4) DELEGATION AGREEMENT.—On approval
of a delegation of authority under this sec-
tion, the Administrator and the delegated
State shall enter into a delegation agree-
ment that identifies each category of dele-
gable authority that is delegated with re-
spect to each delegated facility.

““(5) LIMITED DELEGATION.—

“(A) IN GENERAL.—IN the case of a State
that does not meet the requirements of para-
graph (2)(C) the Administrator may delegate
to the State limited authority to perform,
ensure the performance of, or supervise or
otherwise participate in the performance of 1
or more delegable authorities, as appropriate
in view of the extent to which the State has
the required legal authority, financial and
personnel resources, organization, and exper-
tise.

‘“(B) SPECIAL PROVISIONS.—In the case of a
limited delegation of authority to a State
under subparagraph (A), the Administrator
shall specify the extent to which the State
shall be considered to be a delegated State
for the purposes of this Act.

““(d) PERFORMANCE OF DELEGATED AUTHORI-
TIES.—

“(1) IN GENERAL.—A delegated State shall
have sole authority (except as provided in
paragraph (6)(B), subsection (e)(4), and sub-
section (g)) to perform a delegated authority
with respect to a delegated facility.

“(2) AGREEMENTS FOR PERFORMANCE OF DEL-
EGATED AUTHORITIES.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), a delegated State may
enter into an agreement with a political sub-
division of the State, an interstate body
comprised of that State and another dele-
gated State or States, or a combination of
such subdivisions or interstate bodies, pro-
viding for the performance of any category
of delegated authority with respect to a dele-
gated facility in the State if the parties to
the agreement agree in the agreement to un-
dertake response actions that are consistent
with this Act.

““(B) NO AGREEMENT WITH POTENTIALLY RE-
SPONSIBLE PARTY.—A delegated State shall
not enter into an agreement under subpara-
graph (A) with a political subdivision or
interstate body that is, or includes as a com-
ponent an entity that is, a potentially re-
sponsible party with respect to a delegated
facility covered by the agreement.

““(C) CONTINUING RESPONSIBILITY.—A dele-
gated State that enters into an agreement
under subparagraph (A)—

““(i) shall exercise supervision over and ap-
prove the activities of the parties to the
agreement; and

““(ii) shall remain responsible for ensuring
performance of the delegated authority.

“(3) COMPLIANCE WITH ACT.—

“(A) NONCOMPREHENSIVE DELEGATION
STATES.—A noncomprehensive delegation
State shall implement each applicable provi-
sion of this Act (including regulations and
guidance issued by the Administrator) so as
to perform each delegated authority with re-
spect to a delegated facility in the same
manner as would the Administrator with re-
spect to a facility that is not a delegated fa-
cility.
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““(B) COMPREHENSIVE DELEGATION STATES.—

“(i) IN GENERAL.—A comprehensive delega-
tion State shall implement applicable provi-
sions of this Act or of similar provisions of
State law in a manner comporting with
State policy, so long as the remedial action
that is selected protects human health and
the environment to the same extent as would
a remedial action selected by the Adminis-
trator under section 121.

““(ii) COSTLIER REMEDIAL ACTION.—

“(l) IN GENERAL.—A delegated State may
select a remedial action for a delegated facil-
ity that has a greater response cost (includ-
ing operation and maintenance costs) than
the response cost for a remedial action that
would be selected by the Administrator
under section 121, if the State pays for the
difference in cost.

“(I1) No cosT RECOVERY.—If a delegated
State selects a more costly remedial action
under subclause (1), the State shall not be
entitled to seek cost recovery under this Act
or any other Federal or State law from any
other person for the difference in cost.

““(4) JupICIAL REVIEW.—AnN order that is is-
sued under section 106 by a delegated State
with respect to a delegated facility shall be
reviewable only in United States district
court under section 113.

““(5) DELISTING OF NATIONAL PRIORITIES LIST
FACILITIES.—

““(A) DELISTING.—After notice and an op-
portunity for public comment, a delegated
State may remove from the National Prior-
ities List all or part of a delegated facility—

“(i) if the State makes a finding that no
further action is needed to be taken at the
facility (or part of the facility) under any ap-
plicable law to protect human health and the
environment consistent with section 121(a)
(1) and (2);

“(if) with the concurrence of the poten-
tially responsible parties, if the State has an
enforceable agreement to perform all re-
quired remedial action and operation and
maintenance for the facility or if the clean-
up will proceed at the facility under section
3004 (u) or (v) of the Solid Waste Disposal Act
(42 U.S.C. 6924 (u), (v)); or

“(iii) if the State is a comprehensive dele-
gation State with respect to the facility.

‘““(B) EFFECT OF DELISTING.—A delisting
under subparagraph (A) (ii) or (iii) shall not
affect—

“(i) the authority or responsibility of the
State to complete remedial action and oper-
ation and maintenance;

“(ii) the eligibility of the State for funding
under this Act;

“(iif) notwithstanding the limitation on
section 104(c)(1), the authority of the Admin-
istrator to make expenditures from the Fund
relating to the facility; or

“(iv) the enforceability of any consent
order or decree relating to the facility.

““(C) NO RELISTING.—

“(i) IN GENERAL.—Except as provided in
clause (ii), the Administrator shall not relist
on the National Priorities List a facility or
part of a facility that has been removed from
the National Priorities List under subpara-
graph (A).

“(ii) CLEANUP NOT COMPLETED.—The Ad-
ministrator may relist a facility or part of a
facility that has been removed from the Na-
tional Priorities List under subparagraph (A)
if cleanup is not completed in accordance
with the enforceable agreement under sub-
paragraph (A)(ii).

““(6) COST RECOVERY.—

““(A) RECOVERY BY A DELEGATED STATE.—Of
the amount of any response costs recovered
from a responsible party by a delegated
State for a delegated facility under section
107—

‘(i) 25 percent of the amount of any Fed-
eral response cost recovered with respect to
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a facility, plus an amount equal to the
amount of response costs incurred by the
State with respect to the facility, may be re-
tained by the State; and

“(ii) the remainder shall be deposited in
the Hazardous Substances Superfund estab-
lished under subchapter A of chapter 98 of
the Internal Revenue Code of 1986.

““(B) RECOVERY BY THE ADMINISTRATOR.—

“(i) IN GENERAL.—The Administrator may
take action under section 107 to recover re-
sponse costs from a responsible party for a
delegated facility if—

“(1) the delegated State notifies the Ad-
ministrator in writing that the delegated
State does not intend to pursue action for re-
covery of response costs under section 107
against the responsible party; or

“(I1) the delegated State fails to take ac-
tion to recover response costs within a rea-
sonable time in light of applicable statutes
of limitation.

“(ii) NoTicE.—If the Administrator pro-
poses to commence an action for recovery of
response costs under section 107, the Admin-
istrator shall give the State written notice
and allow the State at least 90 days after re-
ceipt of the notice to commence the action.

“(iif) NO FURTHER ACTION.—If the Adminis-
trator takes action against a potentially re-
sponsible party under section 107 relating to
a release from a delegated facility, the dele-
gated State may not take any other action
for recovery of response costs relating to
that release under this Act or any other Fed-
eral or State law.

‘““‘(e) FEDERAL RESPONSIBILITIES AND AU-
THORITIES.—

““(1) REVIEW USE OF FUNDS.—

“(A) IN GENERAL.—The Administrator shall
review the certification submitted by the
Governor under subsection (f)(8) not later
than 120 days after the date of its submis-
sion.

““(B) FINDING OF USE OF FUNDS INCONSISTENT
WITH THIS ACT.—If the Administrator finds
that funds were used in a manner that is in-
consistent with this Act, the Administrator
shall notify the Governor in writing not
later than 120 days after receiving the Gov-
ernor’s certification.

““(C) EXPLANATION.—noOt later than 30 days
after receiving a notice under subparagraph
(B), the Governor shall—

“(i) explain why the Administrator’s find-
ing is in error; or

“(ii) explain to the Administrator’s satis-
faction how any misapplication or misuse of
funds will be corrected.

‘(D) FAILURE TO EXPLAIN.—If the Governor
fails to make an explanation under subpara-
graph (C) to the Administrator’s satisfac-
tion, the Administrator may request reim-
bursement of such amount of funds as the
Administrator finds was misapplied or mis-
used.

“(E) REPAYMENT OF FUNDS.—If the Admin-
istrator fails to obtain reimbursement from
the State within a reasonable period of time,
the Administrator may, after 30 days’ notice
to the State, bring a civil action in United
States district court to recover from the del-
egated State any funds that were advanced
for a purpose or were used for a purpose or in
a manner that is inconsistent with this Act.

“(2) WITHDRAWAL OF DELEGATION OF AU-
THORITY.—

““(A) DELEGATED STATES.—If at any time
the Administrator finds that contrary to a
certification made under subsection (c)(2), a
delegated State—

“(i) lacks the required financial and per-
sonnel resources, organization, or expertise
to administer and enforce the requested dele-
gated authorities;

‘(i) does not have adequate legal author-
ity to request and accept delegation; or
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““(iii) is failing to materially carry out the
State’s delegated authorities,
the Administrator may withdraw a delega-
tion of authority with respect to a delegated
facility after providing notice and oppor-
tunity to correct deficiencies under subpara-
graph (D).

‘“(B) STATES WITH LIMITED DELEGATIONS OF
AUTHORITY.—If the Administrator finds that
a State to which a limited delegation of au-
thority was made under subsection (c)(5) has
materially breached the delegation agree-
ment, the Administrator may withdraw the
delegation after providing notice and oppor-
tunity to correct deficiencies under subpara-
graph (D).

““(C) NOTICE AND OPPORTUNITY TO COR-
RECT.—If the Administrator proposes to
withdraw a delegation of authority for any
or all delegated facilities, the Administrator
shall give the State written notice and allow
the State at least 90 days after the date of
receipt of the notice to correct the defi-
ciencies cited in the notice.

‘(D) FAILURE TO CORRECT.—If the Adminis-
trator finds that the deficiencies have not
been corrected within the time specified in a
notice under subparagraph (C), the Adminis-
trator may withdraw delegation of authority
after providing public notice and oppor-
tunity for comment.

“(E) JupICIAL REVIEW.—A decision of the
Administrator to withdraw a delegation of
authority shall be subject to judicial review
under section 113(b).

““(3) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to affect the
authority of the Administrator under this
Act to—

‘“(A) take a response action at a facility
listed on the National Priorities List in a
State to which a delegation of authority has
not been made under this section or at a fa-
cility not included in a delegation of author-
ity; or

““(B) perform a delegable authority with re-
spect to a facility that is not included among
the authorities delegated to a State with re-
spect to the facility.

““(4) RETAINED AUTHORITY.—

““(A) NoTIicE.—Before performing an emer-
gency removal action under section 104 at a
delegated facility, the Administrator shall
notify the delegated States of the Adminis-
trator’s intention to perform the removal.

‘“(B) STATE ACTION.—If, after receiving a
notice under subparagraph (A), the delegated
State notifies the Administrator within 48
hours that the State intends to take action
to perform an emergency removal at the del-
egated facility, the Administrator shall not
perform the emergency removal action un-
less the Administrator determines that the
delegated State has failed to act within a
reasonable period of time to perform the
emergency removal.

““(C) IMMEDIATE AND SIGNIFICANT DANGER.—
If the Administrator finds that an emer-
gency at a delegated facility poses an imme-
diate and significant danger to human health
or the environment, the Administrator shall
not be required to provide notice under sub-
paragraph (A).

‘“(5) PROHIBITED ACTIONS.—Except as pro-
vided in subsections (d)(6)(B), (e)(4), and (g)
or except with the concurrence of the dele-
gated State, the President, the Adminis-
trator, and the Attorney General shall not
take any action under section 104, 106, 107,
109, 121, or 122 in performance of a delegable
authority that has been delegated to a State
with respect to a delegated facility.

““(f) FUNDING.—

“(1) IN GENERAL.—The Administrator shall
provide grants to or enter into contracts or
cooperative agreements with delegated
States to carry out this section.
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“(2) No cCLAIM AGAINST FUND.—Notwith-
standing any other law, funds to be granted
under this subsection shall not constitute a
claim against the Fund or the United States.

““(3) INSUFFICIENT FUNDS AVAILABLE.—If
funds are unavailable in any fiscal year to
satisfy all commitments made under this
section by the Administrator, the Adminis-
trator shall have sole authority and discre-
tion to establish priorities and to delay pay-
ments until funds are available.

‘“(4) DETERMINATION OF COSTS ON A FACIL-
ITY-SPECIFIC BASIS.—The Administrator
shall—

“(A) determine—

‘(i) the delegable authorities the costs of
performing which it is practicable to deter-
mine on a facility-specific basis; and

“(ii) the delegable authorities the costs of
performing which it is not practicable to de-
termine on a facility-specific basis; and

““(B) publish a list describing the delegable
authorities in each category.

““(5) FACILITY-SPECIFIC GRANTS.—The costs
described in paragraph (4)(A)(ii) shall be
funded as such costs arise with respect to
each delegated facility.

““(6) NONFACILITY-SPECIFIC GRANTS.—

“(A) IN GENERAL.—The costs described in
paragraph (4)(A)(ii) shall be funded through
nonfacility-specific grants under this para-
graph.

“(B) FORMULA.—The Administrator shall
establish a formula under which funds avail-
able for nonfacility-specific grants shall be
allocated among the delegated States, tak-
ing into consideration—

‘(i) the cost of administering the delegated
authority;

“(ii) the number of sites for which the
State has been delegated authority;

“(iii) the types of activities for which the
State has been delegated authority;

“(iv) the number of facilities within the
State that are listed on the National Prior-
ities List or are delegated facilities under
section 130(d)(5);

““(v) the number of other high priority fa-
cilities within the State;

““(vi) the need for the development of the
State program;

““(vii) the need for additional personnel;

““(viii) the amount of resources available
through State programs for the cleanup of
contaminated sites; and

“(ix) the benefit to human health and the
environment of providing the funding.

“(7) PERMITTED USE OF GRANT FUNDS.—A
delegated State may use grant funds, in ac-
cordance with this Act and the National
Contingency Plan, to take any action or per-
form any duty necessary to implement the
authority delegated to the State under this
section.

““(8) COST SHARE.—

“(A) ASSURANCE.—A delegated State to
which a grant is made under this subsection
shall provide an assurance that the State
will pay any amount required under section
104(c)(3).

““(B) PROHIBITED USE OF GRANT FUNDS.—A
delegated State to which a grant is made
under this subsection may not use grant
funds to pay any amount required under sec-
tion 104(c)(3).

““(9) CERTIFICATION OF USE OF FUNDS.—

“(A) IN GENERAL.—Not later than 1 year
after the date on which a delegated State re-
ceives funds under this subsection, and annu-
ally thereafter, the Governor of the State
shall submit to the Administrator—

‘(i) a certification that the State has used
the funds in accordance with the require-
ments of this Act and the National Contin-
gency Plan; and

“(it) information describing the manner in
which the State used the funds.
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“(B) REGULATIONS.—Not later than 1 year
after the date of enactment of this section,
the Administrator shall issue a regulation
describing with particularity the informa-
tion that a State shall be required to provide
under subparagraph (A)(ii).

““(g) COOPERATIVE AGREEMENTS.—Nothing
in this section shall affect the authority of
the Administrator under section 104(d)(1) to
enter into a cooperative agreement with a
State, a political subdivision of a State, or
an Indian tribe to carry out actions under
section 104.”".

(b) STATE CoST SHARE.—Section 104(c) of
the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
U.S.C. 9604(c)) is amended—

(1) by striking ““(c)(1) Unless’” and inserting
the following:

““(c) MISCELLANEOUS LIMITATIONS AND RE-
QUIREMENTS.—

““(1) CONTINUANCE OF OBLIGATIONS FROM
FUND.—Unless’’;

(2) by striking ‘““(2) The President’ and in-
serting the following:

““(2) CONSULTATION.—The President’’; and

(3) by striking paragraph (3) and inserting
the following:

““(3) STATE COST SHARE.—

“(A) IN GENERAL.—The Administrator shall
not provide any remedial action under this
section unless the State in which the release
occurs first enters into a contract or cooper-
ative agreement with the Administrator pro-
viding assurances deemed adequate by the
Administrator that the State will pay, in
cash or through in-kind contributions, a
specified percentage of the costs of the reme-
dial action and operation and maintenance
costs.

“(B) ACTIVITIES WITH RESPECT TO WHICH
STATE COST SHARE IS REQUIRED.—No State
cost share shall be required except for reme-
dial actions under section 104.

““(C) SPECIFIED PERCENTAGE.—

“(i) IN GENERAL.—The specified percentage
of costs that a State shall be required to
share shall be the lower of 10 percent or the
percentage determined under clause (ii).

“(if) MAXIMUM IN ACCORDANCE WITH LAW
PRIOR TO 1996 AMENDMENTS.—

“(1) On petition by a State, the Director of
the Office of Management and Budget (re-
ferred to in this clause as the ‘Director’),
after providing public notice and oppor-
tunity for comment, shall establish a cost
share percentage, which shall be uniform for
all facilities in the State, at the percentage
rate at which the total amount of antici-
pated payments by the State under the cost
share for all facilities in the State for which
a cost share is required most closely approxi-
mates the total amount of estimated cost
share payments by the State for facilities
that would have been required under cost
share requirements that were applicable
prior to the date of enactment of this sub-
paragraph, adjusted to reflect the extent to
which the State’s ability to recover costs
under this Act were reduced by reason of en-
actment of amendments to this Act by the
Superfund Cleanup Acceleration Act of 1997.

“(I1) The Director may adjust a State’s
cost share under this clause not more fre-
quently than every 3 years.

‘(D) INDIAN TRIBES.—In the case of reme-
dial action to be taken on land or water held
by an Indian Tribe, held by the United
States in trust for Indians, held by a member
of an Indian Tribe (if the land or water is
subject to a trust restriction on alienation),
or otherwise within the borders of an Indian
reservation, the requirements of this para-
graph shall not apply.”.

(c) Uses oF FuND.—Section 111(a) of the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42
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U.S.C. 9611(a)) is amended by inserting after
paragraph (6) the following:

““(7) GRANTS TO DELEGATED STATES.—Mak-
ing a grant to a delegated State under sec-
tion 130(f).”.

(d) RELATIONSHIP TO OTHER LAWS.—

(1) IN GENERAL.—Section 114(b) of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9614(b)) is amended by striking ‘‘re-
moval’’ each place it appears and inserting
“‘response’’.

2) CONFORMING AMENDMENT.—Section
101(37)(B) of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9601(37)(B)) is
amended by striking ‘‘section 114(c)”” and in-
serting ‘“‘section 114(b)”.

TITLE 11I—COMMUNITY PARTICIPATION
SEC. 301. COMMUNITY RESPONSE ORGANIZA-

TIONS; TECHNICAL ASSISTANCE
GRANTS; IMPROVEMENT OF PUBLIC
PARTICIPATION IN THE SUPERFUND
DECISIONMAKING PROCESS.

(a) AMENDMENT.—Section 117 of the Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42
U.S.C. 9617) is amended by striking sub-
section (e) and inserting the following:

‘“(e) COMMUNITY RESPONSE ORGANIZA-
TIONS.—

““(1) ESTABLISHMENT.—The Administrator
shall create a community response organiza-
tion for a facility that is listed or proposed
for listing on the National Priorities List—

“(A) if the Administrator determines that
a representative public forum will be helpful
in promoting direct, regular, and meaningful
consultation among persons interested in re-
medial action at the facility; or

‘“(B) at the request of—

‘(i) 50 individuals residing in, or at least 20
percent of the population of, the area in
which the facility is located;

‘“(ii) a representative group of the poten-
tially responsible parties; or

“(iii) any local governmental entity with
jurisdiction over the facility.

““(2) RESPONSIBILITIES.—A community re-
sponse organization shall—

“(A) solicit the views of the local commu-
nity on various issues affecting the develop-
ment and implementation of remedial ac-
tions at the facility;

““(B) serve as a conduit of information to
and from the community to appropriate Fed-
eral, State, and local agencies and poten-
tially responsible parties;

““(C) serve as a representative of the local
community during the remedial action plan-
ning and implementation process; and

‘“(D) provide reasonable notice of and op-
portunities to participate in the meetings
and other activities of the community re-
sponse organization.

““(3) ACCESS TO DOCUMENTS.—The Adminis-
trator shall provide a community response
organization access to documents in posses-
sion of the Federal Government regarding re-
sponse actions at the facility that do not re-
late to liability and are not protected from
disclosure as confidential business informa-
tion.

‘“(4) COMMUNITY RESPONSE ORGANIZATION
INPUT.—

““(A) CONSULTATION.—The Administrator
(or if the remedial action plan is being pre-
pared or implemented by a party other than
the Administrator, the other party) shall—

““(i) consult with the community response
organization in developing and implement-
ing the remedial action plan; and

““(ii) keep the community response organi-
zation informed of progress in the develop-
ment and implementation of the remedial
action plan.

‘“(B) TIMELY SUBMISSION OF COMMENTS.—
The community response organization shall
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provide its comments, information, and rec-
ommendations in a timely manner to the Ad-
ministrator (and other party).

““(C) CONSENSUS.—The community response
organization shall attempt to achieve con-
sensus among its members before providing
comments and recommendations to the Ad-
ministrator (and other party), but if consen-
sus cannot be reached, the community re-
sponse organization shall report or allow
presentation of divergent views.

““(5) TECHNICAL ASSISTANCE GRANTS.—

““(A) PREFERRED RECIPIENT.—If a commu-
nity response organization exists for a facil-
ity, the community response organization
shall be the preferred recipient of a technical
assistance grant under subsection (f).

“(B) PRIOR AWARD.—If a technical assist-
ance grant concerning a facility has been
awarded prior to establishment of a commu-
nity response organization—

‘(i) the recipient of the grant shall coordi-
nate its activities and share information and
technical expertise with the community re-
sponse organization; and

““(ii) 1 person representing the grant recipi-
ent shall serve on the community response
organization.

““(6) MEMBERSHIP.—

“(A) NuMBER.—The Administrator shall se-
lect not less than 15 nor more than 20 per-
sons to serve on a community response orga-
nization.

“(B) NoTice.—Before selecting members of
the community response organization, the
Administrator shall provide a notice of in-
tent to establish a community response or-
ganization to persons who reside in the local
community.

““(C) REPRESENTED GROUPS.—The Adminis-
trator shall, to the extent practicable, ap-
point members to the community response
organization from each of the following
groups of persons:

““(i) Persons who reside or own residential
property near the facility;

‘(i) Persons who, although they may not
reside or own property near the facility, may
be adversely affected by a release from the
facility.

“(iitf) Persons who are members of the local
public health or medical community and are
practicing in the community.

“(iv) Representatives of Indian tribes or
Indian communities that reside or own prop-
erty near the facility or that may be ad-
versely affected by a release from the facil-
ity.

““(v) Local representatives of citizen, envi-
ronmental, or public interest groups with
members residing in the community.

““(vi) Representatives of local govern-
ments, such as city or county governments,
or both, and any other governmental unit
that regulates land use or land use planning
in the vicinity of the facility.

“(vii) Members of the local business com-
munity.

‘(D) PROPORTION.—Local residents shall
comprise not less than 60 percent of the
membership of a community response orga-
nization.

“(E) PAY.—Members of a community re-
sponse organization shall serve without pay.

“(7) PARTICIPATION BY GOVERNMENT REP-
RESENTATIVES.—Representatives of the Ad-
ministrator, the Administrator of the Agen-
cy for Toxic Substances and Disease Reg-
istry, other Federal agencies, and the State,
as appropriate, shall participate in commu-
nity response organization meetings to pro-
vide information and technical expertise, but
shall not be members of the community re-
sponse organization.

““(8) ADMINISTRATIVE SUPPORT.—The Ad-
ministrator, to the extent practicable, shall
provide administrative services and meeting
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facilities for community response organiza-
tions.

“(99 FACA.—The Federal Advisory Com-
mittee Act (5 U.S.C. App.) shall not apply to
a community response organization.

““(f) TECHNICAL ASSISTANCE GRANTS.—

““(1) DEFINITIONS.—InN this subsection:

“(A) AFFECTED CITIZEN GROUP.—The term
‘affected citizen group’ means a group of 2 or
more individuals who may be affected by the
release or threatened release of a hazardous
substance, pollutant, or contaminant at any
facility on the State Registry or the Na-
tional Priorities List.

““(B) TECHNICAL ASSISTANCE GRANT.—The
term ‘technical assistance grant’ means a
grant made under paragraph (2).

““(2) AUTHORITY.—

“(A) IN GENERAL.—INn accordance with a
regulation issued by the Administrator, the
Administrator may make grants available to
affected citizen groups.

“(B) AVAILABILITY OF APPLICATION PROC-
ESS.—To ensure that the application process
for a technical assistance grant is available
to all affected citizen groups, the Adminis-
trator shall periodically review the process
and, based on the review, implement appro-
priate changes to improve availability.

““(3) SPECIAL RULES.—

“(A) NO MATCHING CONTRIBUTION.—NO
matching contribution shall be required for a
technical assistance grant.

“(B) AVAILABILITY IN ADVANCE.—The Ad-
ministrator shall make all or a portion (but
not less than $5,000 or 10 percent of the grant
amount, whichever is greater) of the grant
amount available to a grant recipient in ad-
vance of the total expenditures to be covered
by the grant.

“(4) LIMIT PER FACILITY.—

““(A) 1 GRANT PER FACILITY.—Not more than
1 technical assistance grant may be made
with respect to a single facility, but the
grant may be renewed to facilitate public
participation at all stages of response action.

“(B) DURATION.—The Administrator shall
set a limit by regulation on the number of
years for which a technical assistance grant
may be made available based on the dura-
tion, type, and extent of response action at a
facility.

““(5) AVAILABILITY FOR FACILITIES NOT YET
LISTED.—Subject to paragraph (6), 1 or more
technical assistance grants shall be made
available to affected citizen groups in com-
munities containing facilities on the State
Registry as of the date on which the grant is
awarded.

““(6) FUNDING LIMIT.—

““(A) PERCENTAGE OF TOTAL APPROPRIA-
TIONS.—Not more than 2 percent of the funds
made available to carry out this Act for a
fiscal year may be used to make technical
assistance grants.

““(B) ALLOCATION BETWEEN LISTED AND UN-
LISTED FACILITIES.—Not more than the por-
tion of funds equal to ¥ of the total amount
of funds used to make technical assistance
grants for a fiscal year may be used for tech-
nical assistance grants with respect to facili-
ties not listed on the National Priorities
List.

““(7) FUNDING AMOUNT.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the amount of a technical
assistance grant may not exceed $50,000 for a
single grant recipient.

“(B) INCREASE.—The Administrator may
increase the amount of a technical assist-
ance grant, or renew a previous technical as-
sistance grant, up to a total grant amount
not exceeding $100,000, to reflect the com-
plexity of the response action, the nature
and extent of contamination at the facility,
the level of facility activity, projected total
needs as requested by the grant recipient,
the size and diversity of the affected popu-
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lation, and the ability of the grant recipient
to identify and raise funds from other non-
Federal sources.

“8) Use oF
GRANTS.—

“(A) PERMITTED USE.—A technical assist-
ance grant may be used to obtain technical
assistance in interpreting information with
regard to—

‘(i) the nature of the hazardous substances
located at a facility;

‘“(ii) the work plan;

““(iii) the facility evaluation;

““‘(iv) a proposed remedial action plan, a re-
medial action plan, and a final remedial de-
sign for a facility;

““(v) response actions carried out at the fa-
cility; and

““(vi) operation and maintenance activities
at the facility.

‘“(B) PROHIBITED USE.—A technical assist-
ance grant may not be used for the purpose
of collecting field sampling data.

““(9) GRANT GUIDELINES.—

“(A) IN GENERAL.—Not later than 90 days
after the date of enactment of this para-
graph, the Administrator shall develop and
publish guidelines concerning the manage-
ment of technical assistance grants by grant
recipients.

““(B) HIRING OF EXPERTS.—A recipient of a
technical assistance grant that hires tech-
nical experts and other experts shall act in
accordance with the guidelines under sub-
paragraph (A).

““(g) IMPROVEMENT OF PUBLIC PARTICIPA-
TION IN THE SUPERFUND DECISIONMAKING
PROCESS.—

‘(1) IN GENERAL.—

“(A) MEETINGS AND NOTICE.—In order to
provide an opportunity for meaningful public
participation in every significant phase of
response activities under this Act, the Ad-
ministrator shall provide the opportunity
for, and publish notice of, public meetings
before or during performance of—

(i) a facility evaluation, as appropriate;

““(if) announcement of a proposed remedial
action plan; and

““(iii) completion of a final remedial design.

“(B) INFORMATION.—A public meeting
under subparagraph (A) shall be designed to
obtain information from the community, and
disseminate information to the community,
with respect to a facility concerning the Ad-
ministrator’s facility activities and pending
decisions.

““(2) PARTICIPANTS AND SUBJECT.—The Ad-
ministrator shall provide reasonable notice
of an opportunity for public participation in
meetings in which—

““(A) the participants include Federal offi-
cials (or State officials, if the State is con-
ducting response actions under a delegated
or authorized program or through facility re-
ferral) with authority to make significant
decisions affecting a response action, and
other persons (unless all of such other per-
sons are coregulators that are not poten-
tially responsible parties or are government
contractors); and

‘“(B) the subject of the meeting involves
discussions directly affecting—

‘(i) a legally enforceable work plan docu-
ment, or any significant amendment to the
document, for a removal, facility evaluation,
proposed remedial action plan, final reme-
dial design, or remedial action for a facility
on the National Priorities List; or

“(if) the final record of information on
which the Administrator will base a hazard
ranking system score for a facility.

“(3) LIMITATION.—Nothing in this sub-
section shall be construed—

“(A) to provide for public participation in
or otherwise affect any negotiation, meeting,
or other discussion that concerns only the
potential liability or settlement of potential
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liability of any person, whether prior to or
following the commencement of litigation or
administrative enforcement action;

““(B) to provide for public participation in
or otherwise affect any negotiation, meeting,
or other discussion that is attended only by
representatives of the United States (or of a
department, agency, or instrumentality of
the United States) with attorneys represent-
ing the United States (or of a department,
agency, or instrumentality of the United
States); or

“(C) to waive, compromise, or affect any
privilege that may be applicable to a com-
munication related to an activity described
in subparagraph (A) or (B).

““(4) EVALUATION.—

“(A) IN GENERAL.—To0 the extent prac-
ticable, before and during the facility eval-
uation, the Administrator shall solicit and
evaluate concerns, interests, and informa-
tion from the community.

“(B) PROCEDURE.—AN
subparagraph (A) shall
priate—

“(i) face-to-face community surveys to
identify the location of private drinking
water wells, historic and current or potential
use of water, and other environmental re-
sources in the community;

““(ii) a public meeting;

“(iii) written responses to significant con-
cerns; and

‘“(iv) other appropriate participatory ac-
tivities.

““(5) VIEWS AND PREFERENCES.—

“(A) SoLICITATION.—During the facility
evaluation, the Administrator (or other per-
son performing the facility evaluation) shall
solicit the views and preferences of the com-
munity on the remediation and disposition
of hazardous substances or pollutants or con-
taminants at the facility.

““(B) CONSIDERATION.—The views and pref-
erences of the community shall be described
in the facility evaluation and considered in
the screening of remedial alternatives for
the facility.

““(6) ALTERNATIVES.—Members of the com-
munity may propose remedial action alter-
natives, and the Administrator shall con-
sider such alternatives in the same manner
as the Administrator considers alternatives
proposed by potentially responsible parties.

““(7) INFORMATION.—

“(A) THE COMMUNITY.—The Administrator,
with all significant phases of the response
action at the facility.

““(B) TECHNICAL STAFF.—The Administrator
shall ensure that information gathered from
the community during community outreach
efforts reaches appropriate technical staff i

““(B) TECHNICAL STAFF.—The Administrator
shall ensure that information gathered from
the community during community outreach
efforts reaches appropriate technical staff in
a timely and effective manner.

““(C) REsPONSES.—The Administrator shall
ensure that reasonable written or other ap-
propriate responses will be made to such in-
formation.

“(8) NONPRIVILEGED INFORMATION.—
Throughout all phases of response action at
a facility, the Administrator shall make all
nonprivileged information relating to a facil-
ity available to the public for inspection and
copying without the need to file a formal re-
quest, subject to reasonable service charges
as appropriate.

““(9) PRESENTATION.—

““(A) DOCUMENTS.—

“(i) IN GENERAL.—The Administrator, in
carrying out responsibilities under this Act,
shall ensure that the presentation of infor-
mation on risk is complete and informative.

“(ii) RIsk.—To the extent feasible, docu-
ments prepared by the Administrator and
made available to the public that purport to

evaluation under
include, as appro-
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describe the degree of risk to human health
shall be consistent with the risk communica-
tion principles outlined in section 131(c).

“(B) CoMPARISONS.—The Administrator, in
carrying out responsibilities under this Act,
shall provide comparisons of the level of risk
from hazardous substances found at the fa-
cility to comparable levels of risk from those
hazardous substances ordinarily encountered
by the general public through other sources
of exposure.

““(10) REQUIREMENTS.—

“(A) LENGTHY REMOVAL ACTIONS.—Notwith-
standing any other provision of this sub-
section, in the case of a removal action
taken in accordance with section 104 that is
expected to require more than 180 days to
complete, and in any case in which imple-
mentation of a removal action is expected to
obviate or that in fact obviates the need to
conduct a long-term remedial action—

“(i) the Administrator shall, to the maxi-
mum extent practicable, allow for public
participation consistent with paragraph (1);
and

“(ii) the removal action shall achieve the
goals of protecting human health and the en-
vironment in accordance with section
121(a)(1).

““(B) OTHER REMOVAL ACTIONS.—In the case
of all other removal actions, the Adminis-
trator may provide the community with no-
tice of the anticipated removal action and a
public comment period, as appropriate.”.

(b) ISSUANCE OF GUIDELINES.—The Adminis-
trator of the Environmental Protection
Agency shall issue guidelines under section
117(e)(9) of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980, as added by subsection (a),
not later than 90 days after the date of en-
actment of this Act.

TITLE IV—SELECTION OF REMEDIAL
ACTIONS
SEC. 401. DEFINITIONS.

Section 101 of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9601) (as amended by
section 105(a)) is amended by adding at the
end the following:

‘“(41) ACTUAL OR PLANNED OR REASONABLY
ANTICIPATED FUTURE USE OF THE LAND AND
WATER RESOURCES.—The term ‘actual or
planned or reasonably anticipated future use
of the land and water resources’ means—

“(A) the actual use of the land, surface
water, and ground water at a facility on the
date of submittal of the proposed remedial
action plan; and

“(B)(i) with respect to land—

“(1) the use of land that is authorized by
the zoning or land use decisions formally
adopted, at or prior to the time of the initi-
ation of the facility evaluation, by the local
land use planning authority for a facility
and the land immediately adjacent to the fa-
cility; and

“(11) any other reasonably anticipated use
that the local land use authority, in con-
sultation with the community response orga-
nization (if any), determines to have a sub-
stantial probability of occurring based on re-
cent (as of the time of the determination) de-
velopment patterns in the area in which the
facility is located and on population projec-
tions for the area; and

‘(i) with respect to water resources, the
future use of the surface water and ground
water that is potentially affected by releases
from a facility that is reasonably antici-
pated, by the governmental unit that regu-
lates surface or ground water use or surface
or ground water use planning in the vicinity
of the facility, on the date of submission of
the proposed remedial action plan.

““(42) SUSTAINABILITY.—The term ‘sustain-
ability’”, for the purpose of section
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121(a)(1)(B)(ii), means the ability of an eco-

system to continue to function within the

normal range of its variability absent the ef-

fects of a release of a hazardous substance.”.

SEC. 402. SELECTION AND IMPLEMENTATION OF
REMEDIAL ACTIONS.

Section 121 of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9621) is amended—

(1) by striking the section heading and sub-
sections (a) and (b) and inserting the follow-
ing:

“SEC. 121. SELECTION AND IMPLEMENTATION OF
REMEDIAL ACTIONS.

‘“(a) GENERAL RULES.—

““(1) SELECTION OF COST-EFFECTIVE REME-
DIAL ACTION THAT PROTECTS HUMAN HEALTH
AND THE ENVIRONMENT.—

““(A) IN GENERAL.—The Administrator shall
select a cost-effective remedial action that
achieves the goals of protecting human
health and the environment as stated in sub-
paragraph (B), and complies with other ap-
plicable Federal and State laws in accord-
ance with subparagraph (C) on the basis of a
facility-specific risk evaluation in accord-
ance with section 131 and in accordance with
the criteria stated in subparagraph (D) and
the requirements of paragraph (2).

““(B) GOALS OF PROTECTING HUMAN HEALTH
AND THE ENVIRONMENT.—

‘(i) PROTECTION OF HUMAN HEALTH.—A re-
medial action shall be considered to protect
human health if, considering the expected
exposures associated with the actual or
planned or reasonably anticipated future use
of the land and water resources and on the
basis of a facility-specific risk evaluation in
accordance with section 131, the remedial ac-
tion achieves a residual risk—

“(1) from exposure to nonthreshold car-
cinogenic hazardous substances, pollutants,
or contaminants such that cumulative life-
time additional cancer from exposure to haz-
ardous substances from releases at the facil-
ity range from 10-4 to 106 for the affected
population; and

“(I1) from exposure to threshold carcino-
genic and noncarcinogenic hazardous sub-
stances, pollutants, or contaminants at the
facility, that does not exceed a hazard index
of 1.

““(ii) PROTECTION OF THE ENVIRONMENT.—A
remedial action shall be considered to be
protective of the environment if the reme-
dial action—

“(I) protects ecosystems from significant
threats to their sustainability arising from
exposure to releases of hazardous substances
at a site; and

““(I1) does not cause a greater threat to the
sustainability of ecosystems than a release
of a hazardous substance.

““(iii) PROTECTION OF GROUND WATER.—A re-
medial action shall prevent or eliminate any
actual human ingestion of drinking water
containing any hazardous substance from
the release at levels—

“(I) in excess of the maximum contami-
nant level established under the Safe Drink-
ing Water Act (42 U.S.C. 300f et seq.); or

“(n) if no such maximum contaminant
level has been established for the hazardous
substance, at levels that meet the goals for
protection of human health under clause (i).

““(C) COMPLIANCE WITH FEDERAL AND STATE
LAWS.—

‘(i) SUBSTANTIVE REQUIREMENTS.—

“(1) IN GENERAL.—Subject to clause (iii)
and subparagraphs (A) and (D) and paragraph
(2), a remedial action shall—

‘“(aa) comply with the substantive require-
ments of all promulgated standards, require-
ments, criteria, and limitations under each
Federal law and each State law relating to
the environment or to the siting of facilities
(including a State law that imposes a more
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stringent standard, requirement, criterion,
or limitation than Federal law) that is appli-
cable to the conduct or operation of the re-
medial action or to determination of the
level of cleanup for remedial actions; and

““(bb) comply with or attain any other pro-
mulgated standard, requirement, criterion,
or limitation under any State law relating to
the environment or siting of facilities, as de-
termined by the State, after the date of en-
actment of the Superfund Cleanup Accelera-
tion Act of 1997, through a rulemaking proce-
dure that includes public notice, comment,
and written response comment, and oppor-
tunity for judicial review, but only if the
State demonstrates that the standard, re-
quirement, criterion, or limitation is of gen-
eral applicability and is consistently applied
to remedial actions under State law.

“(11) IDENTIFICATION OF FACILITIES.—Com-
pliance with a State standard, requirement,
criterion, or limitation described in sub-
clause (I) shall be required at a facility only
if the standard, requirement, criterion, or
limitation has been identified by the State
to the Administrator in a timely manner as
being applicable to the facility.

“(111) PUBLISHED LISTS.—Each State shall
publish a comprehensive list of the stand-
ards, requirements, criteria, and limitations
that the State may apply to remedial ac-
tions under this Act, and shall revise the list
periodically, as requested by the Adminis-
trator.

“(IV) CONTAMINATED MEDIA.—Compliance
with this clause shall not be required with
respect to return, replacement, or disposal of
contaminated media or residuals of contami-
nated media into the same media in or very
near then-existing areas of contamination
onsite at a facility.

“(ii) PROCEDURAL REQUIREMENTS.—Proce-
dural requirements of Federal and State
standards, requirements, criteria, and limi-
tations (including permitting requirements)
shall not apply to response actions con-
ducted onsite at a facility.

“(iif) WAIVER PROVISIONS.—

“(I) DETERMINATION BY THE PRESIDENT.—
The Administrator shall evaluate and deter-
mine if it is not appropriate for a remedial
action to attain a Federal or State standard,
requirement, criterion, or limitation as re-
quired by clause (i).

“(I1) SELECTION OF REMEDIAL ACTION THAT
DOES NOT COMPLY.—The Administrator may
select a remedial action at a facility that
meets the requirements of subparagraph (B)
but does not comply with or attain a Federal
or State standard, requirement, criterion, or
limitation described in clause (i) if the Ad-
ministrator makes any of the following find-
ings:

“(aa) IMPROPER IDENTIFICATION.—The
standard, requirement, criterion, or limita-
tion, which was improperly identified as an
applicable requirement under clause
()(N)(aa), fails to comply with the rule-
making requirements of clause (i)(1)(bb).

“‘(bb) PART OF REMEDIAL ACTION.—The se-
lected remedial action is only part of a total
remedial action that will comply with or at-
tain the applicable requirements of clause (i)
when the total remedial action is completed.

““(cc) GREATER RISK.—Compliance with or
attainment of the standard, requirement,
criterion, or limitation at the facility will
result in greater risk to human health or the
environment than alternative options.

““(dd) TECHNICALLY IMPRACTICABILITY.—
Compliance with or attainment of the stand-
ard, requirement, criterion, or limitation is
technically impracticable.

‘““(ee) EQUIVALENT TO STANDARD OF PER-
FORMANCE.—The selected remedial action
will attain a standard of performance that is
equivalent to that required under a standard,
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requirement, criterion, or limitation de-
scribed in clause (i) through use of another
approach.

““(ff) INCONSISTENT APPLICATION.—With re-
spect to a State standard, requirement, cri-
terion, limitation, or level, the State has not
consistently applied (or demonstrated the in-
tention to apply consistently) the standard,
requirement, criterion, or limitation or level
in similar circumstances to other remedial
actions in the State.

““(gg) BALANCE.—In the case of a remedial
action to be undertaken under section 104 or
136 using amounts from the Fund, a selection
of a remedial action that complies with or
attains a standard, requirement, criterion,
or limitation described in clause (i) will not
provide a balance between the need for pro-
tection of public health and welfare and the
environment at the facility, and the need to
make amounts from the Fund available to
respond to other facilities that may present
a threat to public health or welfare or the
environment, taking into consideration the
relative immediacy of the threats presented
by the various facilities.

“(111)  PUBLICATION.—The Administrator
shall publish any findings made under sub-
clause (I1), including an explanation and ap-
propriate documentation.

‘(D) REMEDY SELECTION CRITERIA.—In se-
lecting a remedial action from among alter-
natives that achieve the goals stated in sub-
paragraph (B) pursuant to a facility-specific
risk evaluation in accordance with section
131, the Administrator shall balance the fol-
lowing factors, ensuring that no single factor
predominates over the others:

““(i) The effectiveness of the remedy in pro-
tecting human health and the environment.

‘(i) The reliability of the remedial action
in achieving the protectiveness standards
over the long term.

“(iii) Any short-term risk to the affected
community, those engaged in the remedial
action effort, and to the environment posed
by the implementation of the remedial ac-
tion.

“(iv) The acceptability of the remedial ac-
tion to the affected community.

“(v) The implementability and technical
feasibility of the remedial action from an en-
gineering perspective.

“‘(vi) The reasonableness of the cost.

“(2) TECHNICAL IMPRACTICABILITY.—

“(A) MINIMIZATION OF RIsK.—If the Admin-
istrator, after reviewing the remedy selec-
tion criteria stated in paragraph (1)(D), finds
that achieving the goals stated in paragraph
(1)(B) is technically impracticable, the Ad-
ministrator shall evaluate remedial meas-
ures that mitigate the risks to human health
and the environment and select a technically
practicable remedial action that will most
closely achieve the goals stated in paragraph
(1) through cost-effective means.

““(B) BAsiIs FOR FINDING.—A finding of tech-
nical impracticability may be made on the
basis of a determination, supported by appro-
priate documentation, that, at the time at
which the finding is made—

“(i) there is no known reliable means of
achieving at a reasonable cost the goals stat-
ed in paragraph (1)(B); and

“(it) it has not been shown that such a
means is likely to be developed within a rea-
sonable period of time.

““(3) PRESUMPTIVE REMEDIAL ACTIONS.—A
remedial action that implements a presump-
tive remedial action issued under section 132
shall be considered to achieve the goals stat-
ed in paragraph (1)(B) and balance ade-
quately the factors stated in paragraph
(1)(D).

““(4) GROUND WATER.—

“(A) IN GENERAL.—The Administrator or
the preparer of the remedial action plan
shall select a cost effective remedial action

CONGRESSIONAL RECORD —SENATE

for ground water that achieves the goals of
protecting human health and the environ-
ment as stated in paragraph (1)(B) and with
the requirements of this paragraph, and com-
plies with other applicable Federal and State
laws in accordance with subparagraph (C) on
the basis of a facility-specific risk evalua-
tion in accordance with section 131 and in ac-
cordance with the criteria stated in subpara-
graph (D) and the requirements of paragraph
(2). If appropriate, a remedial action for
ground water shall be phased, allowing col-
lection of sufficient data to evaluate the ef-
fect of any other remedial action taken at
the site and to determine the appropriate
scope of the remedial action.

‘“(B) CONSIDERATIONS FOR GROUND WATER
REMEDIAL ACTION.—A decision regarding a re-
medial action for ground water shall take
into consideration—

‘(i) the actual or planned or reasonably
anticipated future use of ground water and
the timing of that use; and

“(if) any attenuation or biodegradation
that would occur if no remedial action were
taken.

““(C) UNCONTAMINATED GROUND WATER.—A
remedial action shall protect
uncontaminated ground water that is suit-
able for use as drinking water by humans or
livestock if the water is uncontaminated and
suitable for such use at the time of submis-
sion of the proposed remedial action plan. A
remedial action to protect uncontaminated
ground water may utilize natural attenu-
ation (which may include dilution or disper-
sion, but in conjunction with biodegradation
or other levels of attenuation necessary to
facilitate the remediation of contaminated
ground water) so long as the remedial action
does not interfere with the actual or planned
or reasonably anticipated future use of the
uncontaminated ground water.

‘(D) CONTAMINATED GROUND WATER.—

“(i) IN GENERAL.—IN the case of contami-
nated ground water for which the actual or
planned or reasonably anticipated future use
of the resource is as drinking water for hu-
mans or livestock, if the Administrator de-
termines that restoration of some portion of
the contaminated ground water to a condi-
tion suitable for the use is technically prac-
ticable, the Administrator shall seek to re-
store the ground water to a condition suit-
able for the use.

‘““(ii) DETERMINATION OF RESTORATION PRAC-
TICABILITY.—In making a determination re-
garding the technical practicability of
ground water restoration—

“(1) there shall be no presumption of the
technical practicability; and

“(I1) the determination of technical prac-
ticability shall, to the extent practicable, be
made on the basis of projections, modeling,
or other analysis on a site-specific basis
without a requirement for the construction
or installation and operation of a remedial
action.

‘“(iii) DETERMINATION OF NEED FOR AND
METHODS OF RESTORATION.—INn making a de-
termination and selecting a remedial action
regarding restoration of contaminated
ground water the Administrator shall take
into account—

“(1) the ability to substantially accelerate
the availability of ground water for use as
drinking water beyond the rate achievable
by natural attenuation; and

“(I1) the nature and timing of the actual or
planned or reasonably anticipated use of
such ground water.

““(iv) RESTORATION TECHNICALLY IMPRAC-
TICABLE.—
“(1) IN GENERAL.—A remedial action for

contaminated ground water having an actual
or planned or reasonably anticipated future
use as a drinking water source for humans or
livestock for which attainment of the levels
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described in paragraph (1)(B)(iii) is tech-
nically impracticable shall be selected in ac-
cordance with paragraph (1)(D)(2).

“(I1) NoO INGESTION.—Selected remedies
may rely on point-of-use treatment or other
measures to ensure that there will be no in-
gestion of drinking water at levels exceeding
the requirement of paragraph (1)(B)(iii) (1) or
().

“(111) INCLUSION AS PART OF OPERATION AND
MAINTENANCE.—The operation and mainte-
nance of any treatment device installed at
the point of use shall be included as part of
the operation and maintenance of the rem-
edy.

““(E) GROUND WATER NOT SUITABLE FOR USE
AS DRINKING WATER.—Notwithstanding any
other evaluation or determination of the po-
tential suitability of ground water for drink-
ing water use, ground water that is not suit-
able for use as drinking water by humans or
livestock because of naturally occurring con-
ditions, or is so contaminated by the effects
of broad-scale human activity unrelated to a
specific facility or release that restoration of
drinking water quality is technically im-
practicable or is physically incapable of
yielding a quantity of 150 gallons per day of
water to a well or spring, shall be considered
to be not suitable for use as drinking water.

“(F) OTHER GROUND WATER.—Remedial ac-
tion for contaminated ground water (other
than ground water having an actual or
planned or reasonably anticipated future use
as a drinking water source for humans or
livestock) shall attain levels appropriate for
the then-current or reasonably anticipated
future use of the ground water, or levels ap-
propriate considering the then-current use of
any ground