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during the negotiations, and they are
addressed in detail in the convention.

In addition, the Commerce Depart-
ment’s expertise in protecting the pro-
prietary interests of U.S. companies
will continue to assist our chemical in-
dustry. The strong support for the con-
vention by the Chemical Manufactur-
ers Association, the Pharmaceutical
Manufacturers Association, and the
National Federation of Independent
Business is a tribute to the fact that
the concerns of these industries are
fully protected.

Ratification of the Chemical Weap-
ons Convention is vital to America’s
national security. | commend all those
who have done so much to make this
achievement possible. It represents
arms control at its best, and | urge my
colleagues to vote for ratification.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

CAMPAIGN FINANCE AMENDMENT
TO THE CONSTITUTION

The PRESIDING OFFICER. Under
the previous order, the clerk will re-
port the pending business.

The legislative clerk read as follows:

A joint resolution (S.J. Res. 18) proposing
an amendment to the Constitution of the
United States relating to contributions and
expenditures intended to affect elections.

The Senate resumed consideration of
the joint resolution.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Wis-
consin.

Mr. FEINGOLD. 1| rise today to op-
pose the proposed constitutional
amendment offered by the junior Sen-
ator from South Carolina and the sen-
ior Senator from Pennsylvania.

Mr. President, first I would like to
say a few words about the Senator
from South Carolina. Our colleague,
Senator HOLLINGS, has been calling for
meaningful campaign finance reform
for perhaps longer than any other
Member of the U.S. Senate. | disagree
with this particular approach. But |
certainly do not question his sincerity
or commitment to reform.

Mr. President, when the U.S. Senate
last had an extended debate on the
issue of campaign finance reform back
in 1993, the junior Senator from South
Carolina offered a sense-of-the-Senate
amendment to take up a constitutional
amendment very similar to the one
that is before us today.

I remember we had a very short pe-
riod of time before that vote came up,
and | made a decision and | voted with
the Senator from South Carolina on
that day. | did so because | believed
that other than balancing the Federal
budget, there was perhaps no more fun-
damental issue facing our country than
the need to reform our election laws.

Such a serious topic | believed at the
time merited at least a consideration
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of a constitutional amendment. And |
will confess to a certain level of frus-
tration at that time with the fact that
the Senate and the other body had not
yet acted to pass meaningful campaign
finance reform in that Congress.

But, Mr. President, to be candid, |
immediately realized, even as | was re-
turning to my office, that that might
not have been the best vote | ever cast.
| started rethinking right away wheth-
er | really wanted the U.S. Senate to
seriously consider amending the first
amendment to address even this sub-
ject of which | and so many other
Americans feel passionately about.

Then, 18 months later, my perspec-
tive on this question began to change
even more as | was presented with two
new developments here in the U.S. Sen-
ate.

First, | was given the privilege of
serving on the Senate Judiciary Com-
mittee, and, second, | would soon learn
that the new 104th Congress was to be-
come the engine for a trainload of pro-
posed amendments to the U.S. Con-
stitution. As a member of the Judici-
ary Committee, | had a very good seat
to witness first hand what was being
attempted here with regard to the
basic document of our country, the
Constitution.

It started with a proposal right away
for a balanced budget constitutional
amendment, and we were considering a
term limits constitutional amendment,
and then a flag desecration constitu-
tional amendment, then a school pray-
er amendment, then a supermajority
tax increase amendment, and then a
victims rights amendment. In all, Mr.
President, 135 constitutional amend-
ments were introduced in the last Con-
gress.

As | saw legislator after legislator
suggest that every social, economic,
and political problem we have in this
country could be solved merely with
enactment of a constitutional amend-
ment, 1 chose to strongly oppose not
only this constitutional amendment
but others that also sought to under-
mine our most treasured founding prin-
ciple. 1 firmly believe we must con-
tinue this reflective practice of at-
tempting to cure each and every politi-
cal and social ill of our Nation by tam-
pering with the U.S. Constitution. Mr.
President, the Constitution of this
country was not a rough draft. We
must stop treating it as such.

I want to say, because the Senator
from South Carolina has just arrived
and | know that he is not one who has
engaged in such an attitude toward the
Constitution, | know very well he only
makes a proposal like this with the
most serious consideration and for the
goal of trying to do something about
campaign spending. What | am address-
ing here, what | saw in the last Con-
gress was a wholesale attempt to try to
amend what seemed to be almost vir-
tually every part of the U.S. Constitu-
tion.

We must also understand that even if
this constitutional amendment were to
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pass this body today, which it will not,
but even if it did, it would not take us
one single, solitary step closer to cam-
paign finance reform. It is not a silver
bullet. This constitutional amendment
merely empowers the Congress to set
mandatory spending limits on congres-
sional candidates. Those are the same
kind of mandatory limits that were
struck down in the landmark Buckley
versus Valeo decision.

Here is the question | pose for sup-
porters of this amendment: If this con-
stitutional amendment were to pass
the Congress and be ratified by the
States, would campaign finance re-
formers have the necessary 51 votes—or
more likely what would be required
would be 60 votes—to pass legislation
that included mandatory spending lim-
its?

Mr. President, in January | joined
the senior Senator from Arizona in in-
troducing the first bipartisan campaign
finance reform proposal in over a dec-
ade. That proposal, unlike the law that
was considered in Buckley versus
Valeo, includes voluntary spending
limits. That is to say, Mr. President,
we offer incentives in the form of free
and discounted television time to en-
courage but not require candidates to
limit their campaign spending. When
the Senator from Arizona and | bring
that legislation to the floor of the Sen-
ate, | have no doubt that we will be
met with strong resistance from a
number of Senators. So the notion that
this constitutional amendment will
somehow magically pave the way for
legislation that includes mandatory
spending limits simply ignores the re-
ality of the opposition that campaign
finance reformers face here in the Sen-
ate and | think would face in the Sen-
ate at the time of ratification of any
such amendment.

Mr. President, this amendment cer-
tainly, if ratified, would remove the ob-
stacle of the Supreme Court. But it
will not remove the obstacle of those
Senators such as the junior Senator
from Kentucky who believe that we
need more money, not less, in our po-
litical system.

Most disconcerting to me, Mr. Presi-
dent, is what this proposed constitu-
tional amendment would mean to the
first amendment. | find nothing more
sacred and treasured in our Nation’s
history than the first amendment. It is
perhaps the one tenet of our Constitu-
tion that sets our country apart from
every mold of government form and
tested by mankind throughout history.
No other country has a provision quite
like the first amendment.

The first amendment is the bedrock
of the Bill of Rights. It has as its
underpinnings the notion that each in-
dividual has a natural and fundamental
right to disagree with their elected
leaders. It says that a newspaper has
an unfettered right to publish expres-
sions of political or moral thought. It
says that the Government may not es-
tablish a State-based religion that
would infringe on the rights of those
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individuals who seek to be freed from
such a religious environment.

Last year | stood here on the floor of
the Senate with a number of my col-
leagues to oppose a proposed constitu-
tional amendment that would have
prohibited the desecration of the U.S.
flag. | did so because that amendment
as proposed, for the first time in our
history, would have taken a chisel to
the first amendment and said that indi-
viduals have a constitutional right to
express themselves unless they are ex-
pressing themselves by burning a flag.

Now, Mr. President, | deplore as
much as anyone in this body any indi-
vidual who would take a match to the
flag of the United States. And | am
firmly convinced that unrestrained
spending on congressional campaigns
has eroded the confidence of the Amer-
ican people in their Government and
their leaders. | believe we should speak
out against those who desecrate the
flag. | believe we should take imme-
diate steps to fundamentally overhaul
our system of financing campaigns. Mr.
President, | do not believe, as the sup-
porters of this constitutional amend-
ment and other amendments believe,
that we need to amend the U.S. Con-
stitution to bring reform to our system
of financing campaigns.

Mr. President, sometime in the next
day or so, this constitutional amend-
ment will lose. That has been predeter-
mined, or the supporters of this amend-
ment probably would not have been
granted consideration here on the floor
of the Senate in this manner. This de-
bate has some characteristics of a cha-
rade. Again, that is not because of the
author, who is sincerely advancing this
provision because he believes in it and
he thinks it should become part of the
Constitution. The ultimate outcome of
the charade is everyone knows this will
not pass. There are those who want
this to sort of be the campaign finance
reform debate for this Congress. Have a
couple of days of talk, no amendments,
have a vote, and be done with it. Be
done with campaign finance reform.

Mr. President, believe me, | know the
feeling. The Senator from Arizona and
I have been there. We were there last
year, last summer. We were allowed to
bring our bipartisan campaign finance
reform legislation to the floor last
June, but here was the deal: No amend-
ments, just 2 days of debate, and then
we had to vote on cloture, whether we
will filibuster, just after 2 days. That
was it. No chance to fix the bill up or
make it appealing to other Members
like we do in other things. That is very
similar to what is going on here. We
were only allowed to do that after the
votes had been counted and assurances
given that our bill would suffer a quick
and painless death. It was not entirely
painless, but it was not unanticipated.
We did get a majority of the votes in
this body on the first try, 54 out of the
required 60 votes but, of course, when
the process is set up like this, this sim-
ply with these few options, we know
the outcome and we know what will
happen here.
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Mr. President, 1 want to point out
that things just look a little different
this year on the issue of campaign fi-
nance reform than they did a year ago.
A few things have happened. The
McCain-Feingold bill has not been
placed on the Senate Calendar this
time. It does not appear that the ma-
jority leader is terribly interested in
bringing it up before the March recess,
the Memorial Day recess, or possibly
even before the turn of the century. We
can speculate about the meaning of
that, but one thing is clear: This con-
stitutional amendment will not pass
this body, and until this body makes a
commitment to considering meaning-
ful, bipartisan campaign finance re-
form, campaign spending in this coun-
try will continue to go completely un-
restrained.

Nothing in this constitutional
amendment before the Senate today
would prevent what we witnessed in
the last election—the allegation of ille-
gality and improprieties, the accusa-
tions of abuse, and the selling of access
to high-ranking Government officials
would continue no matter what the
outcome of the vote we had on this
constitutional amendment. Only the
enactment of legislation, Mr. Presi-
dent, that bans soft money contribu-
tions and that encourages candidates
to voluntarily limit how much they
spend on their campaigns will make a
meaningful difference.

Mr. President, | see Members of the
Senate as having, really, three choices.
First, they can vote for constitutional
amendments and partisan reform pro-
posals that basically have predeter-
mined fates of never becoming law.
That allows you to say you voted for
something and put the matter aside.
Second, they can stand with the junior
Senator from Kentucky and others who
stood here on the Senate floor last
June and told us all was well with our
campaign finance system and we
should all be thrilled that so much
money was pouring into the campaign
coffers of candidates and parties. That
is a second option that some folks are
still pursuing. A third option, Mr.
President, Senators can join with the
Senator from Arizona and myself and
others who have tried to approach this
problem from a bipartisan perspective
and have tried to craft a reform pro-
posal that is fair to all.

We have said on countless occasions
that our proposal is open to negotia-
tion. We simply have two goals: To en-
courage Senate candidates to spend
less on their campaign and to give
challengers an opportunity to run a
fair and competitive campaign against
well-entrenched incumbents. If you
share those goals, we can work to-
gether to produce a meaningful reform
proposal.

Let me say our proposal is picking up
steam. We seem to be adding new co-
sponsors a couple of times a week.

Three days ago, | was challenged on
the floor by a stated opponent of our
bill as to why | was unwilling to ad-
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dress, he said, a particular aspect of
our campaign finance system. Now,
this surprised me very much because,
in the 18 months since this legislation
was originally introduced, this Senator
had not approached me one single time
to ask if 1 would be willing to address
that issue. | told this Senator the other
night, and | say to all my other col-
leagues, if you share those two basic
goals of reducing campaign spending
and leveling the playing field with the
Senator from Arizona and |, we are
willing to work with you to address
those concerns.

Let’s do this in the context of a real
effort, a real debate, not a charade.
That real debate will begin when a
comprehensive bipartisan campaign fi-
nance reform bill is brought to the
floor of the U.S. Senate. After this
amendment fails, and as the Govern-
mental Affairs Committee proceeds
with the investigation into illegal and
improper conduct by Presidential and
congressional candidates in the last
election, it is my hope that there will
be an opportunity for an open and full
debate on the issue of campaign fi-
nance reform.

Mr. President, without meaningful
bipartisan campaign finance reform,
the American people will continue to
perceive their elected leaders as being
for sale. Unfortunately, they will con-
tinue to distrust and doubt the integ-
rity of their own Government.

So, Mr. President, | urge the Mem-
bers of the Senate to reject this amend-
ment, again, with the understanding
that | greatly admire the sincerity and
commitment that its author brings for-
ward on this issue.

Mr. HOLLINGS. Mr. President, |
have tremendous respect for my col-
league from Wisconsin. | voted for
McCain-Feingold. But in a breath,
when the Senator says he wants mean-
ingful campaign finance reform, he is
asking that the only real meaningful
campaign finance reform be tabled or
rejected.

Let’s look, for example, at the Sen-
ator’s own initiative here. In McCain-
Feingold, it says that voluntary spend-
ing limits are set according to a
State’s population. You get free broad-
cast time—30 minutes of prime time—
and then you get half-price broadcast
discounts and reduced postal rates.
How much is that going to mean to the
Huffington-type campaigns that we
see, where they are ready to spend $30
million, or the Steve Forbes-type cam-
paigner, who is ready to spend $35 mil-
lion? That is not even going to give
them a burp in their campaign.

The candidate’s individual contribu-
tion limits would be raised from $1,000
to $2,000, if the opponent does not agree
to the voluntary limits or declares an
intent to spend $250,000 or more of their
personal funds. But that is just the in-
terest on the money the amounts of
money we are talking about, were it to
be loaned. But they have it available.
So that really doesn’t control the buy-
ing of the office. It doesn’t control the
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buying of the office. It is not meaning-
ful campaign finance reform.

The Senator wants to ban soft
money. Now, here it is. With respect to
the Colorado Republican Federal Cam-
paign Committee against the Federal
Election Commission, the Federal
Election Commission brought suit
charging that the Colorado party had
violated the party expenditure provi-
sion of law by buying radio advertise-
ments attacking the Democratic Par-
ty’s likely candidate. This is the evil
that you have in these decisions. It
went on, and the Colorado Republican
Party won out. Why? On account of a
key little word: coordinated. You have
to prove affirmatively that the can-
didate himself called up and suggested
it or coordinated it, as they say, even if
it is proven he called up. It has to be
coordinated.

Now, | want you all to know the re-
ality of my particular comment. In
next year’s campaign, newspapers have
already run a poll where they have
shown that the former Governor of
South Carolina, Carol Campbell, if we
had the election this afternoon, would
beat me. All | have to do is tell that
friend there to tell that friend over
there to get the third friend to tell the
Democratic Party of South Carolina to
start running radio advertisements at-
tacking the former Governor as a like-
ly candidate. He hasn’t announced, but
he is a likely candidate.

But they say everything is fair in
love and war and in a political cam-
paign. This is the mischief. It is not
just the money, it is the mischief that
this nonsense promotes. You can’t get
to it, Mr. President, without a con-
stitutional amendment. You can’t get
to it. The distinguished Presiding Offi-
cer and | went through this yesterday
afternoon. | read down the 20 to 25
campaign finance initiatives we have
had over the last 30 years, trying to get
a grasp and a grab and a handle on this
evil, this corruption. We have tried
every way in the world, from having
cloture after cloture vote, to arresting
the Members and bringing them to the
floor. We have tried everything. The
best offer now, they say, is McCain-
Feingold, but I have gone down it. It
has voluntarism. We know from the
campaign in Massachusetts what ‘‘vol-
untary’” means in politics; it means
temporary. When the two gentlemen
that ran last year got down to the end
of the campaign, they said of the public
agreement they had agreed to—both of
them are affluent—they said, ‘“‘Let’s
forget about this limit and let’s get af-
fluent.” Then they started spending
like gangbusters. There you go, vol-
untary limits and everything else. We
have to nail this buzzard with a limit,
a constitutional authority to limit.

| hasten to add that | don’t prescribe
the specific limit. It is still up to Sen-
ator MCcCONNELL, if he has a majority,
to prevail. Unfortunately, we see the
machine. We see the orchestration.
When 1 first presented this, we got
many Republican cosponsors, and we
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had a majority, bipartisan vote. Again,
on two other occasions, we had a bipar-
tisan vote and the support of a major-
ity. But | can see right now the orches-
trated drumbeat of first amendment.
And they go back to Patrick Henry and
James Madison, and every other kind
of fanciful position, to try to get
everybody’s mind on ‘“‘let’s not rip a
hole in the first amendment.” And the
very authority they are using that
money is speech, or speech is money, is
Buckley versus Valeo, which does
what? It rips a hole in the first amend-
ment. That is their very holy grail that
speaks of money. “The first time in 200
years’ | don’t know how they have the
unmitigated gall to come out and say
“the first time in 200 years,” when in
the same breath they are saying,
“Buckley versus Valeo, speech is
money.”” Buckley versus Valeo limited
the freedom of speech. It “‘ripped a
hole,” as they phrase it, ““in the first
amendment.”” We can read it.

I read from Buckley versus Valeo,
the majority opinion:

It is unnecessary to look beyond the actual
primary purpose to limit the actuality and
appearance of corruption, resulting from
large individual financial contributions, in
order to find a constitutionally sufficient
justification for a $1,000 contribution limita-
tion . . .

I will read that again.

. resulting from large individual finan-
cial contributions, in order to find a con-
stitutionally sufficient justification for a
$1,000 contribution limitation on political
discourse.

They limited the freedom of speech
of the contributor when they equated
speech with money in this famous deci-
sion. Everybody knows it. But they
want to totally ignore; like this fellow
from South Carolina is going to rip a
hole for the first time in 200 years in
the first amendment. What a charade.
They are hiding. They do not want to
get serious. They don’t want to limit
expenditures. They don’t want what
they overwhelmingly supported 20
years ago with the original Federal
Election Campaign Practices Act that
said you are not going to be able to buy
the office. Now, with Buckley versus
Valeo, and particularly with the Colo-
rado decision, you have to buy the of-
fice. And they show you how to do it.
Two years ahead of time you can see a
potential opponent. Just let the party
start savaging him on radio and TV. If
the gentleman were disposed to an-
nounce, by the time he got ready to an-
nounce he would announce for the
State border trying to escape. They
would make him an outright rascal by
that time with money.

That is not free and open discourse in
the political arena. That is discourse in
the financial arena. The financial mar-
ketplace is where we are allowing the
decision to be made. And everybody in
America knows it. That is why we had
the investigating committee by unani-
mous vote of this body day before yes-
terday saying we cannot countenance
this conduct any longer, and we can’t
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dance about on illegalities. We have to
look at the improper as well as the ille-
gal. So we unanimously voted it. But
now we are trying to cover up on a
party position.

Someone asked me, ‘‘Senator, how
many votes?”’ | said, ‘“Well, | came yes-
terday with hope. But after | saw the
particular activity among some of the
finest Members that you will ever have
in this body, and come along giving me
James Madison, Patrick Henry, and
the Founding Fathers, they didn’t have
to get in the horse and wagon and go
out and collect $14,000 a week in order
to get the office. They didn’t have to
go around with their national party
asking to cut up the opponent before
he could even announce. They didn’t
ask him to spend an average of over $4
million.

The Senator from Kentucky, who
just withdrew, said he would have to
get $5 million. So that is more than
$14,000 a week—not a day, a week—each
and every week between now and elec-
tion time. Patrick Henry had the free-
dom of speech and a strong democracy
trying to counter—of course, what the
distinguished Senator from Texas com-
mented on, the Gephardt remark. The
truth of the matter is they had it in
those days as | had it in my days of the
beginning political arena. We went
around on the stump. You had to get
there, or you were embarrassed. ‘““Why
weren’t you there?”” You had to answer
the questions. It wasn’t all of that ex-
pense. It wasn’t this third party activ-
ity in soft money.

So don’t come now on the floor join-
ing the stonewalling on the other side
of the aisle that we have an advan-
tage—that we have a financial advan-
tage in spite of all the shenanigans
that President Clinton and Vice Presi-
dent GORE engage in. ‘“We have $150
million more. Whatever they did, we
did better.” You remember that song
in the Broadway play. Whatever the
Democrats did we can do better on
money. And do not be toying around.
Get in there and support that Constitu-
tion, and read. And they come out and
religiously read it. You can’t pass any
laws, or do anything with the freedom
of speech. And, in the next breath, they
say whoopee for Valeo. Money is speech
in politics. And we have to protect and
limit the contributors. That in and of
itself sets aside their thrust here
today.

I can read on. Maybe, if we have the
time, we will read on because | would
be prepared. Some of the colleagues
said they would come. But | can see
that there is very little interest. | was
wondering why the majority leader al-
lowed me to get this on an up-and-
down vote. | know | had the amend-
ment on the balanced budget amend-
ment to the Constitution. And the dis-
tinguished Senator said, ‘““Now, look. If
you set this aside, withdraw your
amendment, we will give you an up-
and-down vote and sufficient time.” |
can see after yesterday afternoon, Mr.
President, that | have had sufficient
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time because whatever we say here,
they are cast now in the sort of party
preference of spending, spending,
spending. | hope we can expose it be-
cause that wasn’t the real opinion over
on the other side of the aisle. | had
Senator Kassebaum from Kansas. | had
Senator RoTH from Delaware. We still
have, I am pretty sure, the distin-
guished Senator from Pennsylvania be-
cause he had a personal experience.
When he comes to the floor you ought
to listen very carefully because you
can see in reality what this bifurcation
finding that contributions are corrup-
tive, or gives rather the appearance of
corruption, whereas the explosive ex-
penditures in campaigns, ‘‘Oh, that
particularly has to be allowed to reign
free because we have the free public
discourse in politics.”” You can see the
“free.”” None of this is free when it says
here—‘‘bought” radio advertisements.
You can bet your boots the word
“bought’ b-o0-u-g-h-t—"‘bought” radio
advertising; the word ‘‘free.”” Basically
every one knows we are not talking
about free speech.

We have to go along with the Su-
preme Court in our discourse for the
present time. But if we can come now
with this proposed constitutional
amendment which is stated is needed
by a majority of the Senate now three
times, by the law professors, by the
State attorneys general. And the gen-
tleman here says he has—that was in-
teresting. He has the Washington Post
and the New York Times.

Let’s see now. | heard just a minute
ago from the Senator from Wisconsin.
So let’'s see what the Wisconsin State
Journal has to say.

Our former colleague stood there as
sort of the one man on S. 2—that super-
sonic plane that we can all spend bil-
lions on, and now the market has bare-
ly supported it financially. The Euro-
peans with subsidies have to support it.
But the entire Pentagon with all of
their minions over here and big budget
and everything else, one little Senator,
Senator Proxmire of Wisconsin, stood
there time and time again with a staff.
And he finally conquered not just the
Pentagon but the consciences of all of
Senators, and we voted along with him.

Now let’s see, on Monday, March 10,
the Wisconsin State Journal, and |
quote:

Part of the American dream is that any
child can grow up to be President. Our Gov-
ernment is of, by and for the people, and or-
dinary citizens should have the opportunity
to attain office by virtue of their ideas, their
talent and their integrity.

Unfortunately, the ideal of self-govern-
ment has succumbed to rampant special in-
terest money in elections that only an
amendment to the U.S. Constitution can re-
store. Our elections are now auctions, with
the average price for a seat in Congress cost-
ing more than $500,000.

In the Senate, the average cost of a
seat exceeds $4 million. As former Sen-
ator Proxmire said:

Few Americans have the desire or ability
to raise that sort of money.

It is not only the time devoted to
fundraising that we take away from
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the people’s business, but also the fact
that really good candidates are de-
terred from running for public office
because they see the financial obsta-
cles raised against them. For example,
as was the case recently in Colorado,
the party trying to defend an incum-
bent can come in and start savaging
the likely opponent without any an-
nouncement and without any controls
over their spending because there is no
way to prove coordination. As a result
of this flood of money, the regular, av-
erage, sane and prudent man or woman
is deterred from running for office and
democracy itself is corrupted.

It is just not family concerns that
causes candidates to bow out. It is the
fact that if candidates get serious, they
will get savaged. Often | run into
friends of fairly good affluence who
say, look, I can’t expose my family to
all this complete disclosure.

People do not want to expose them-
selves to such public notoriety. If you
want a free genealogical study of your
family, Mr. President, all you have to
do is announce for public office. Oppo-
sition researchers will dig up the place
you were born, find out what kind of
house you had, where you bought a
washing machine on credit, auto-
mobiles, how much you contribute to
the church, what is in your doctor’s
records and everything else you can
think of. Most of it has little to do
with one’s qualifications for public of-
fice, but that is the nature of the
beast—not the issues, not the ideas,
not the candidate’s integrity, but in-
sinuations that can be distorted and
used against an individual in the court
of public opinion.

But the real corruption is in the
amount of money necessary in this day
and age to run a modern political cam-
paign.

Let me go back to the quote of our
former colleague, former Senator Prox-
mire from Wisconsin.

The latest headlines focus on Democratic
donors buying coffee at the White House and
on the Republicans $250,000-a-person ‘‘season
tickets’ designed to give the largest donors
more access to the elected officials. But the
problem is not that interested people have
given money and in return received access—
politicians will always grant audiences to
their donors. The problem is that few Ameri-
cans can play in this big money game. Ma-
jority rule takes on a whole new meaning
when the majority of campaign cash comes
from just one quarter of 1 percent of Ameri-
cans.

Well-heeled interests have largely usurped
power from the people. Big money deter-
mines who runs for public office and who
wins elections. Last November, the House
candidates who spent the most won their
races 96 percent of the time. In Wisconsin,
this held true in all but two races.

We know the solution is to limit what any-
one can spend on elections, whether they are
running for office themselves or giving
money to a candidate, party or independent
advocacy campaign. But here we run into the
problem of the foxes guarding the chicken
coop—incumbents have little incentive to
change a system they have mastered.

However, even incumbents can act when
public pressure is high.
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Let me say that again. ““Even incum-
bents can act when public pressure is
high.”” We saw a perfect example of
that the day before yesterday. The Re-
publicans they had it greased; they had
a majority in that Rules Committee.
The leader came out and said this is
the scope of the hearings that we are
going to have, like it or not. We are
only going to examine alleged illegal-
ities and not the broader question of
improper campaign financing. But, as
they say, public pressure will change
that, and public pressure did.

As a result, we had 99 Senators vote
on the day before yesterday for broader
investigation into improper as well as
illegal actions.

After Watergate, Congress took bold
steps and set limits on campaign cash.
But in the now infamous 1976 case,
Buckley versus Valeo, the Supreme
Court struck down most of the law,
ruling that unlimited spending on cam-
paigns deserves protection as free
speech. Again, quoting Senator Prox-
mire:

When we equate spending money with
speech, then speech is no longer free.

I must read that again, because it is
so basic.

When we equate spending money with
speech, then speech is no longer free.

Moneyed interests can pay the price and
the rest of us are free to be silent. The Buck-
ley ruling is simply wrong. Twenty-four
State attorneys general have recently called
for Buckley to be reversed, as have a host of
constitutional scholars. But the current
court appears unlikely to do so.

As in the past democratic struggles to end
slavery and give women the vote, the only
certain recourse is to amend the Constitu-
tion and overturn the Court. We must clear-
ly authorize Congress and the States to limit
campaign contributions and expenditures.

A majority of the Senate has voted to sup-
port such an amendment in the past but a
two-thirds vote is required. Another vote is
likely soon. Senator Russ Feingold, D-Wis.,
has voted for the constitutional amendment
in the past but now says he is against it.
Senator Herbert Kohl, D-Wis., also has a
mixed voting record. He has voted once for
and once against a similar amendment. Let’s
hope that this time they read the headlines
about fundraising scandals and decide to
change them by voting for the amendment.

We must take down the For Sale sign
on Capitol Hill by authorizing limits
on campaign cash with a constitutional
amendment. Let us not be daunted by
how difficult such a task may appear,

for the price of inaction is far too
great.
Mr. President, | thought that we

might be daunted by how difficult the
task would appear. That argument has
been made previously by our good
friend Lloyd Cutler. He said it would
take 4 to 20 years to get a constitu-
tional amendment enacted, and there-
fore we were wasting our time. But it
has been 20 years since the Buckley de-
cision. Let us not talk about wasting
time. That is what we have been doing
since Buckley.

How are you going to stop doing
that? A constitutional amendment.
The arguments were, ““It would take
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too long,” or, “I don’t believe in a con-
stitutional amendment; leave it as it
is.”’

Now, we know the distinguished Sen-
ator from Kentucky, and the distin-
guished Senator from Kansas, Senator
ROBERTS, engaged in their little sweet-
heart exchange on the floor yesterday.
They both believe in amending the
Constitution. They both voted to
amend the Constitution in order to pre-
vent the desecration of the American
flag. In fairness to Senator MCcCON-
NELL, he said it was a mistake. Fine
business. The Court made a mistake
when they outlawed the Federal in-
come tax. So, what did the body politic
do? The Congress passed a joint resolu-
tion and the people of the United
States ratified the 16th amendment.
Let us read how you can correct a mis-
take. Amendment 16:

The Congress shall have the power to lay
and collect taxes on incomes from whatever
source derived without apportionment
among the several States, and without re-
gard to any census or enumeration.

That is not what they are talking
about now, because we know mistakes
are corrected; mistakes with respect to
elections have been corrected. The 21st,
22d, 23d, 24th, and 25th amendments to
the Constitution, all except the last
one, have dealt with elections. So we
corrected those mistakes. One impor-
tant mistake, perhaps most significant,
was the poll tax. The people said,
“Wait a minute, disqualifying people
from voting through a poll tax—we are
not going to allow it.”” So we adopted
that amendment to the Constitution.

Now we want to disqualify can-
didates, parties, and everyone else from
running for office by allowing the ex-
plosive spending of money; thousands
of dollars, $200,000 for this, $500,000 for
that. It is just outrageous. Yet, they do
not want to recognize it. They want to
give me Patrick Henry and go back to
the first amendment and read it to
mean that any restriction “‘rips a hole”’
in our freedom of speech. But it is not
so when for the safety of people, we
prohibit shouting “fire”” in a theater;
not when for national security reasons,
we prohibit disclosure of classified doc-
uments; not so in the matter of obscen-
ity and false and deceptive advertising.
Just the other day, concerning a buffer
zone around an abortion clinic—the Su-
preme Court said, oh, no, you don’t
have a freedom of speech in that buffer
zone. That restriction is constitu-
tional.

The contention was made that unless
people were given the right to be heard
in that particular area, you were rip-
ping a hole in the first amendment.
The Supreme Court said no. Get out.
Don’t get into this buffer zone.

So we have example after example,
but none better than the Senate itself
that says you cannot have unlimited
debate here in this body; we can get a
60-vote majority and hush you. Over on
the House side, they have to follow the
3-minute rule; the 5-minute rule. In
committees, we regularly agree and
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conform to a 5-minute rule for all the
members. We know the value of limit-
ing speech. Don’t come here with this
sanctimony about the first amendment
and Patrick Henry and talking about
ripping a hole in the first amendment
for the first time in 200 years. Buckley
versus Valeo—the very basic authority
that you use when you come to the
floor of the U.S. Senate saying speech
is money, or money is speech—ripped a
hole in the first amendment. That is
the exact finding of Buckley versus
Valeo.

So, that will not wash.

Mr. President, 1 have not only the
Wisconsin State Journal, | have the
Cleveland Plain Dealer. | ask unani-
mous consent to have that article
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Plain Dealer, Mar. 12, 1997]
ONLY A CONSTITUTIONAL AMENDMENT CAN
LiMIT CAMPAIGN CASH
(By Seth Taft and Amy Simpson)

Part of the American dream is that any
child can grow up to be president. Our gov-
ernment is to be of, by and for the people,
and ordinary citizens should be elected to of-
fice by virtue of their ideas, talent and integ-
rity.

Jnfortunately, the ideal of self-govern-
ment has succumbed to special-interest
money in elections and only an amendment
to the Constitution will restore it. The aver-
age cost of a congressional campaign exceeds
$500,000. Few Americans have the desire or
ability to raise that sort of money.

The latest headlines focus on Democratic
donors buying coffee at the White House and
on the Republicans’ $250,000 a-person ‘‘season
tickets” designed to give the largest donors
more face-to-face time with elected officials.

But the problem is not that interested peo-
ple have given money and in return received
access; politicians will always grant audi-
ences to their donors.

The problem is that an extremely small
number of Americans can play in this big-
money game. Majority rule takes on a whole
new meaning when the majority of campaign
cash comes from just one quarter of 1 per-
cent (0.25 percent) of Americans.

Big contributions frequently determine
who runs for public office and who wins elec-
tions. In Ohio’s congressional races last
year, the candidates who spent the most suc-
ceeded in capturing the House seat 84 per-
cent of the time.

We know the solution is to limit what any-
one can spend on elections, whether he is
running for office or giving money to a can-
didate, a party or an independent advocacy
campaign. But current incumbents have lit-
tle incentive to change a system they have
mastered.

However, even incumbents can act when
public pressure is high. After Watergate,
Congress took bold steps and set limits on
campaign cash. But, in the now infamous
1976 decision in Buckley vs. Valeo, the Su-
preme Court struck down most of the law,
ruling that unlimited spending on campaigns
deserved protection as free speech.

Since 1994, voters in five states have passed
initiatives to set low contribution limits,
$100 in most races, for state elections. These
initiatives have been overturned in two
states by courts that thought themselves
better able than the public to set ‘‘reason-
able” limits. Proposals that would require
candidates to raise their funds from within
their districts face a similar fate.
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When we equate spending money with
speech, then speech is no longer free.
Wealthy interests can pay the price, and the
rest of us are free to be silent. The Buckley
ruling is simply wrong. Twenty-four state
attorneys general recently called for its re-
versal, as have a host of constitutional
scholars. But the current court appears un-
likely to do so.

As in the democratic struggles to end slav-
ery and give women the vote, the only cer-
tain recourse is to amend the Constitution
and overturn the court. We must clearly au-
thorize Congress and the states to limit cam-
paign contributions and expenditures.

A majority of the U.S. Senate has voted to
support such an amendment in the past, but
a two-thirds vote is required. Another vote is
likely within the next week.

In the past, Sen. Mike DeWine has voted
against and Sen. John Glenn has voted for
such an amendment. Let’s hope that this
time, they read the headlines about fund-
raising scandals and decide to change them
by voting for the amendment.

We don’t like using the Constitution for
this purpose, but the Buckley-Valeo decision
makes it necessary. Campaign spending lim-
its that do not apply to independent commit-
tees and individuals become meaningless.

Mr. HOLLINGS. These liberal eastern
papers, the Washington Post and the
New York Times make the argument of
free speech. | hope you midwesterners
do not get bitten by that. | want to see
you stay in the U.S. Senate. | want to
see you all continue to serve. The best
way is not to get wrapped around and
go back to the Midwest and say that
the ACLU is a wonderful authority. |
know how to lose an election. | have
lost before. | don’t know any quicker
way to lose one than to run around in
my backyard or your backyard, Mr.
President, quoting the ACLU. You
folks have to be embarrassed with this
kind of argument about first amend-
ment and the ACLU. And even more
embarrassing is the anecdotal nonsense
they put up relative to what could hap-
pen. The Senator from Utah even said
Congress might decide not to let any-
one oppose them.

He got into a wonderful discourse
with the Senator from Kentucky. He
said if this amendment passed, Con-
gress could put such low limits that
the opponent’s name would never be-
come known and that Congress might
decide not to let anyone oppose them.

Of course, in the next breath they say
it is vague, because the language says
“‘reasonable,” ‘“‘reasonable limits.”’

The courts said they are going to de-
cide what is reasonable. But they put
up all kinds of examples about how
newspapers might write an editorial
against someone. And they said that
could be a contribution for or a con-
tribution against.

Right now the newspapers do write
editorials for and do write editorials
against. We have the free press. No one
has the gall to contend that is a con-
tribution in the context of being a vio-
lation. No one is going to contend that
now, and they are not going to contend
it later on.

But these are all straw men, because
they do not have the argument. But
they have the frontal assault of Pat-
rick Henry and the first amendment.
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And trying to say, as the Senator from
Texas said, the simple question is ‘Do
you believe in free speech or not?’”” He
says If he can answer this question,
then he is home free. All 100 of us be-
lieve in that. That is not what we are
voting on. The question is, Do you be-
lieve in limiting spending or not? They
know it. And they do not want to hear
of it. So they bring out the volume and
repetition of numerous Senators talk-
ing about 200 years and the first
amendment and Patrick Henry. If you
pass this, you can go back to what we
voted for in 1974 and have complete dis-
closure, rules against bundling, rules
against soft money, rules against indi-
vidual wealth buying elections. It
would free up the speech of the poor.
Buckley really freed up the speech of
the rich, but it has taken away free-
dom of speech from the poor. That is
the actual effect of the decision, and
we are suffering from it.

We have lost the confidence of the
people in the political institutions up
here because we do not want to deal
with it. We tried and tried and tried
over a 30-year period without success
and now we are using the octopus ap-
proach. We want to sneak off in the
dark ink of a charade about Patrick
Henry, the first amendment, and what
may happen.

Mr. President, let us go back to bet-
ter times. Let us go back to better
times.

What happened was, in better times,
we had the orderly process of several
hearings before the Judiciary Commit-
tee. We had several witnesses. And |
come to the distinguished Mr. Lloyd
Cutler, who served as Counsel for the
President.

But he says now on the House side:

An amendment would take too long to
adopt, 4 to 10 years.

He did not testify on behalf of the
Commission for the Constitutional
System heretofore, but he says now
that it would take too long. We know
that is totally wrong. The last five
amendments preceding the most recent
one, which took 200 years, took an av-
erage of 20 months to ratify.

The gentleman, | think, is suffering
from battle fatigue because he said:
This could be a camel’s-nose-under-the-
tent aspect. He did not see a camel’s-
nose-under-the-tent aspect when he
was representing the Commission for
the Constitutional System. He says
that the Hollings resolution in the Sen-
ate authorizes ‘‘reasonable regulation
of expenditures. Only the Supreme
Court can draw the line between rea-
sonable and unreasonable.””

The courts are always directing the
jurors in determining if they have got-
ten a reasonable decision, the ‘“‘reason-
able, sane and prudent man,” in law
talk, is the test. We did not have “‘rea-
sonable’” when we first drafted it, but
we put it in there so the amendment
will not look categorical and result in
a legal contest. The Supreme Court is
certainly going to decide if it is unrea-
sonable, as they have decided that the
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matter of contributions is constitu-
tional, if limited to that speech, but
unconstitutional if you limit the
speech of those who spend it.

Let me read parts of the hearing here
that we had before the Judiciary Com-
mittee some 10 years ago. We had al-
ready been on this a dog-chasing-its-
tail solution for 10 years.

My name is Lloyd N. Cutler. Along with
Senator Nancy Kassebaum of Kansas and Mr.
Douglas Dillon, I am a Co-Chairman of the
Committee on the Constitutional System, a
group of several hundred present and former
legislators, executive branch officials, politi-
cal party officials, professors and civic lead-
ers who are interested in analyzing and cor-
recting some of the weaknesses that have de-
veloped in our political system.

One of the most glaring weaknesses, of
course, is the rapidly escalating cost of polit-
ical campaigns, and the growing dependence
of incumbents and candidates on money from
interest groups who expect the recipient to
vote in favor of their particular interests. In-
cumbents and candidates must devote large
portions of their time to begging for money;
they are often tempted to vote the conflict-
ing interests of their contributors and to cre-
ate a hodgepodge of conflicting and indefen-
sible policies; and in turn public frustration
with these policies creates cynicism and con-
tempt for the entire political process.

A serious attempt to deal with the cam-
paign financing problem was made in the
Federal Election Campaign Act of 1974 and
the 1976 amendments, which set maximum
limits on the amounts of individual con-
tributions and on the aggregate expenditures
of candidates and so-called independent com-
mittees supporting such candidates. The con-
stitutionality of these provisions was chal-
lenged in the famous case of Buckley v. Valeo,
424 U.S. 1, in which | had the honor of shar-
ing the argument in support of the statute
with Professor Archibald Cox. While the Su-
preme Court sustained the constitutionality
of the limits on contributions, it struck
down the provision limiting expenditures for
candidates and independent committees sup-
porting such candidates. It found an insepa-
rable connection between an expenditure
limit and the extent of a candidate’s or com-
mittee’s political speech, which did not exist
in the case of a limit on the size of each con-
tribution by a non-speaker unaccompanied
by any limit on the aggregate amount a can-
didate could raise. It also found little if any
proven connection between corruption and
the size of a candidate’s aggregate expendi-
tures, as distinguished from the size of indi-
vidual contributions to a candidate.

The Court did, however, approve the Presi-
dential Campaign Financing Fund created by
the 1976 amendments, including the condi-
tion it imposed barring any presidential
nominee who accepted the public funds from
spending more than a specified limit. How-
ever, it remains unconstitutional for Con-
gress to place any limits on expenditures by
independent committees on behalf of a can-
didate. In recent presidential elections these
independent expenditures on behalf of one
candidate exceeded the amount of federal
funding he accepted. Moreover, so long as
the Congress remains deadlocked on pro-
posed legislation for the public financing of
Congressional campaigns, it is not possible
to use the public financing device as a means
of limiting Congressional campaign expendi-
tures.

Mind you, Mr. President, as | cover
this particular testimony, it is 10 years
ago. They are talking about the di-
lemma, the problem, and how it was
exacerbating at that particular time.
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You can tell the frustration from the
wording of this testimony.

I go to the quote of Mr. Cutler:

Accordingly, the Committee on the Con-
stitutional System has come to the conclu-
sion that the only effective way to limit the
explosive growth of campaign financing is to
adopt a constitutional amendment.

Now, my colleague from Kentucky
says you do not have any authority and
there is no constituency. The fact of
the matter is that this particular com-
mittee is a group of several hundred
present and former legislators, execu-
tive branch officials, political party of-
ficials, professors, and civic leaders
who are interested in analyzing and
correcting some of the weaknesses that
have developed in our political system.

Not the ACLU. | do not rely on the
ACLU for my case. | want to win this
thing. 1 do not want to be spreading the
dark ink of the ACLU in the Washing-
ton Post. Go down to the Washington
Post and ask them for free speech. Say,
“l want a little free speech. Not a
whole page, a half, maybe a quarter of
a page.”” They will not give you a little
tidbit of a column free.

Going back to the testimony before
the Judiciary Committee:

The amendment would be a very simple
one consisting of only 46 words. It would
state merely that ‘“Congress shall have
power to set reasonable limits on campaign
expenditures by or in support of any can-
didate in the primary or general election for
federal office. The States shall have the
same power with respect to campaign ex-
penditures in elections for state and local of-
fices.”

This was 10 years ago, Mr. President,
and those who have been working on
this particular problem copied the lan-
guage, adopted the suggestion. It was a
reasonable thing because here are the
best of minds, without a particular Re-
publican bent or Democratic bent or
interest, who said here is the way to do
it not only constitutionally but in a
constitutionally sound manner so that
the court could properly interpret it.

Let me go back to the testimony of
Mr. Cutler:

Our proposed amendment would enable
Congress to set limits not only on direct ex-
penditures by candidates and their own com-
mittees, but also on expenditures by so-
called independent committees in support of
such a candidate. The details of the actual
limits would be contained in future legisla-
tion and could be changed from time to time
as Congress in its judgment sees fit.

It may of course be argued that the pro-
posed amendment, by authorizing reasonable
limits on expenditures, would necessarily set
limits on the quantity of speech on behalf of
a candidate and that any limits, no matter
how ample, is undesirable. But in our view
the evidence is overwhelming by now that
unlimited campaign expenditures will even-
tually grow to the point where they consume
so much of our political energies and so frac-
ture our political consensus that they will
make the political process incapable of gov-
erning effectively.

Mr. President, | divert here to em-
phasize just exactly that concern that
our political consensus will be so frac-
tured that it will make ‘‘the political
process incapable of governing effec-
tively.” Put that on as a test to this



March 13, 1997

particular Congress. If you think we
have governed effectively, | have grave
misgivings with that opinion. | think
that is exactly where we are, and ex-
actly was the concern 10 years ago.

And | continue to quote the testi-
mony of Mr. Cutler:

Even Congress has found that unlimited
speech can destroy the power to govern; that
is why the House of Representatives has im-
posed time limits on Members’ speeches for
decades and why the Senator has adopted a
rule permitting 60 Senators to end a fili-
buster. One might fairly paraphrase Lord Ac-
ton’s famous aphorism about power by say-
ing, ““All political money corrupts; unlimited
political money corrupts absolutely.”

There is no question in this Senator’s
mind. Quoting further:

Finally, Mr. Chairman, | would not be dis-
couraged from taking the amendment route
by any feeling that constitutional amend-
ments take too long to get ratified.

You see, Cutler has come over from
the other side earlier this year and he
said it would take too long. He was not
worried then, some 10 years ago, be-
cause he knew exactly that. The last
five amendments at that particular
time were all ratified within the 20-
month period. Now he has misgivings.

Let me quote further:

The fact is that the great majority of
amendments submitted by Congress to the
States during the last 50 years have been
ratified within 20 months after they were
submitted. All polls show that the public
strongly supports limits on campaign ex-
penditures. The principal delay will be in
getting the amendment through Congress.
Since that is going to be a difficult task, we
ought to start immediately. Unlimited cam-
paign expenditures and the political diseases
they cause are going to increase at least as
rapidly as new cases of AIDS, and it is high
time to start getting serious about the prob-
lem.

Mr. Chairman, on three past occasions we
the people have amended the Constitution to
correct weaknesses in that rightly revered
document as interpreted by the Supreme
Court. On at least two of these occasions—
the Dred Scott decision and the decision
striking down federal income taxes, history
has subsequently confirmed that the amend-
ments were essential to our development as
a healthy, just and powerful society. A third
such challenge is now before us. The time
has come to meet it.

That was in March 1988.

Now, Mr. President, | see my distin-
guished colleagues on the Senate floor.
At this time | yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from New
Mexico.

Mr. DOMENICI. Parliamentary in-
quiry, are we operating on a time
agreement now?

The PRESIDING OFFICER. There is
no time agreement.

The Senator from New Mexico.

Mr. DOMENICI. Mr. President, let me
say that it is not often on matters such
as this one that | am on the floor in op-
position to something that Senator
HoLLINGS favors. We normally are here
on either economic matters or budget
matters or the like. | want to say right
up front while | totally disagree that
we should adopt this constitutional
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amendment and send it out to the
States for ratification, | believe it is
fair to say that among the Senators
who have been talking about limiting
or dramatically changing the campaign
laws of this land, of limiting of the
amount of money that can be spent, at
least this amendment is honest.

It faces the reality right between the
eyes, and the Supreme Court of the
United States has said that you can’t
do that because you are limiting free-
dom of speech. And the distinguished
Senator has said, OK, if that is the
case, | want to change the Constitu-
tion, so we can do it. At least that is a
straightforward position, instead of
coming here and trying to get around
the Supreme Court decisions and
around the clause in the U.S. Constitu-
tion that protects freedom of speech.

Having said that, | want to take a
couple of minutes to talk with the Sen-
ate about my views and version of why
we should not adopt this amendment.
First of all, | believe that | should lead
off by saying, yesterday afternoon, I
was in my office when some speeches
were being delivered on the floor of the
Senate. | don’t think I am much dif-
ferent from most Senators. Normally,
if you have your set on and somebody
is speaking on the floor, even though
we all love them dearly and they are
great speakers and they have great
things to say, we don’t listen very
often—at least, if we are busy in the of-
fice, and we do other things.

But | took time out to listen to Sen-
ator PHIL GRAMM of Texas, and | tried
to tell him this personally so it would
precede me saying it on the floor, |
thought his remarks yesterday after-
noon were very eloquent. They ex-
pressed a very good picture of the his-
tory of our Constitution and, in par-
ticular, of that part of our Constitu-
tion that we so glibly say is freedom of
speech, protected by that wonderful
document and the Bill of Rights.

Having said that, | was not prepared
to argue that this amendment is broad
enough to perhaps some day affect the
editorial policy of the newspapers. |
didn’t come here particularly prepared
to argue that point. But over the
evening | read it again and read my re-
marks. | am prepared to say that | be-
lieve the Congress of the United States,
if this amendment ever became law,
will clearly then be able to determine
how we can change freedom of speech
in the manner described, and to what
extent and when and who will be af-
fected by our changes. | think where
this amendment says that the amount
of expenditures that may be made by,
in support of, or in opposition to a can-
didate for nomination for election to a
Federal office, and where it is said that
you are able to put limitations on the
amount of contributions that may be
accepted, | believe it is entirely pos-
sible that some time out in the future,
if this were in fact the law of the land,
Congress could decide that a newspaper
could only write one editorial a week
on behalf of its favorite U.S. Senate
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candidate because they might equate
that with an expenditure. In fact, they
might be able to ask, what’s the news-
paper charging for advertising? And
then they might say, when you write
something in that paper about a can-
didate expressing your views, we are
going to assume that it is worth at
least the advertising costs of the paper.

Now, frankly, I am giving you kind of
a shirt-sleeve lawyer’s opinion. But I
can see out there in the future where,
under the right circumstances, with a
Congress that is being beaten up by
newspapers, or perhaps the majority
party being beaten up by newspapers or
editorials on television, they might in-
deed decide that they are going to de-
termine the expenditures that can be
made and attempt to change our most
protected basic right.

Now, having said that | believe the
first amendment guaranteeing free
speech is the matrix of every other
freedom we have, and the most fun-
damental and urgent application of
free speech is to conduct campaigns for
political office. Elections and cam-
paigns that lead up to those elections
are how the democratic process works.
Therefore, 1 repeat, the amendment
guaranteeing freedom of speech is the
matrix of every other freedom because
it is through the democratic process,
the selection of candidates, perhaps
even the selection of the philosophy or
the ideology of candidates and parties,
that decisions are made about our lives
and are made about our future. And,
therefore, freedom of speech, if con-
trolled, can control that which affects
our lives in a most profound way.

I regret to say that while I am not
one who comes to the floor very often
and chooses to become popular at home
by beating up on Congress—in fact, |
don’t think | have done that very often
in my life—I believe it is a mistake to
put this power in the hands of a par-
tisan Congress, with the potential for a
President of the same party with a
huge majority in the Congress, this ab-
solute power to abridge freedom of
speech and decide just how much can
be spent by whom, what organizations
can spend how much on which can-
didates. The power to determine how
much a right-to-life organization can
spend on behalf of its candidates or
party, or its opposition organization in
America, how much they can spend,
and a myriad of other organizations
that are out there trying to affect Gov-
ernment and how Government works
and how we vote—for Congress to be
able to regulate that means we are
placing in the hands of Congress and a
President of the party in control the
absolute and unequivocal future des-
tiny of the election process. They will
determine it either directly or indi-
rectly, just as certain as you write in
black ink on white paper so that it will
be most legible.

Mr. McCONNELL. Will the Senator
yield for a question?

Mr. DOMENICI. Yes.

Mr. MCCONNELL. Since independent
expenditures and so-called legislative
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advocacy ads, which have been so wide-
ly condemned by the reformers, are
constitutionally  protected speech,
doesn’t the Senator think it is entirely
possible that the Congress, given the
power to control that speech by those
outside groups, might decide to shut it
off entirely, conclude there is nothing
reasonable about any of those kinds of
expressions, if this amendment were to
be passed?

Mr. DOMENICI. | think, given the
right circumstances, that is entirely
possible. | can dream up a scenario in
my mind where it would probably be
constitutional under this amendment.
You could have a situation in the coun-
try where Congress would make a find-
ing, which may be backed up by what’s
going out in society. Those kinds of ex-
penditures could cause harm in Amer-
ica, at least to some major group that
thought the unlimited use of propa-
ganda —this is they would call it—has
been harmful to the country, so they
will say that we will have none of it.

Let me say, that is one issue, it is
clear to me, that in and of itself ought
to cause us to say no to this amend-
ment. | think there is even a more seri-
ous one. | guess | will choose to say, as
my point No. 2, that it’s hard enough
to win a fight with someone who buys
paper by the ton and ink by the barrel.
That leads me to ask, who uses free-
dom of speech most in the United
States? Who does? The media of Amer-
ica. The media of America, be it the
newspapers, radio, television, or what-
ever other media we have. That is the
principal use of freedom of speech in
the United States. They, combined, are
the big makers of news. They are the
ones who write the news, who talk the
news, who present the issues on TV.
Frankly, the media sets the agenda.
They have even been called the “fourth
estate,” meaning that we have three
branches of government, and they are
also a branch of government. Well, we
say: Protect them.

As a matter of fact, the U.S. Supreme
Court, in a very historic case, New
York Times versus Sullivan, a 1964
case, has even held that for a public
personage to have a cause of action
against the media, which has the right
to freedom of speech, to have the right
to sue because they told an untruth,
you can’t sustain a cause of action un-
less it is made with actual malice, with
knowledge that the statement was
false or with reckless disregard of
whether it is false or not. That is how
important we think that right is.

Should it surprise anyone that those
who use freedom of the speech in the
press of America—that they have their
prejudices? Should it surprise anyone
that they pick and choose candidates?
Should it surprise anyone that they
have a philosophy? Should it surprise
anyone, even though they are my good
friends, that they are predominantly
liberal and predominantly Democrats
in terms of party affiliation? That just
happens to be true. If they were with-
out opinion and used no discretion,
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what good would they be as the fourth
estate in America? For they would be
dullsville, and nobody would care what
they said. So they are not that. And
they can really influence a candidate
or an elected officer’s future. They can
even do it by neglect, if they choose.
They can fail to cover what somebody
does in their elected office because
they, either directly or in some other
way, are prejudiced by what Senator
Jones from Kansas says, and so it
doesn’t appear in the newspapers in the
State of Kansas. Or, at least in one
chain perhaps, or at least, if that is too
far-fetched, a certain reporter won’t
write about Senator Jones, and he is
the reporter that writes the front page
story all of the time. That is kind of
the benign neglect of the media.

What we know is happening in Amer-
ica is that we have moved away from
editorial writing only appearing on the
editorial pages of the paper. It now also
is appearing in the stories in the
media. TV has gone from just reporting
news to interpreting the news and in-
terpreting situations in America. News
shows which do that abound. Should it
surprise anyone that sometimes the
media take a position in opposition to
a President, in opposition to a Senator,
in opposition to a party, in opposition
to a philosophy of government?

Mr. President, if that is the case,
where is the candidate or elected of-
ficeholder going to get the resources to
tell his side of the story? | know where
they are getting that kind of resource
today. They are getting it because peo-
ple contribute to their campaign, and
they run ads, or they buy time, or they
put out brochures, or they get on a
radio show and pay for the time. And
they say, ““If the media and my oppo-
nent can get on and get free time, I
want to get on and pay for it.”” What-
ever the media puts on is their choice,
and they are free to do as much as they
want.

I am not going to stand here and be
critical of that. In fact, | am suggest-
ing that they are important in this so-
ciety. It leads me to the conclusion
that they have a right to try to be ef-
fective in trying to change public opin-
ion. When they do that and exercise
that prerogative, they create a situa-
tion which in the combat over political
ideas requires that, if you are going to
respond and have a chance of being
heard, you must compete either in ink,
or in paper, or in voice over the radio
network, or in your picture and voice
on television. Or else, how can you get
the message across?

Having said that, | am absolutely
convinced that while | stand here and
give credence to the United States Con-
gress having great authority, and |
would even say that over history, |
trust its collective wisdom, | can al-
ready in my time in the U.S. Senate
find many occasions when | think we
weren’t very wise and we passed laws
that weren’t the very best. But even if
I were to say over time that we perhaps
come out on the wise side more times

March 13, 1997

than not, | am not prepared to give the
United States Congress the authority
to control the destiny and the lives of
political figures today or in the future
when it comes to how much of their re-
sources, or resources that others want
to give to them, that they can use to
make their case.

I believe it is a greater and more
frightening evil to control the oppor-
tunity for candidates to make their
case through the exercise of free
speech. That is a far more serious prob-
lem for America than the concern over
too much campaign spending.

We can pass reasonable rules and reg-
ulations regarding campaign contribu-
tions. Clearly we already have. We
have limited PAC contributions. We
have individual contributions limited.
But when it comes to those things that
the U.S. Supreme Court has already
said are protected because they are po-
litical speech, isn’t it interesting?
Some people, including this Senator,
had trouble understanding what they
were talking about when they said that
spending is equal to free speech. If you
want to spend your money on a cam-
paign, the use of that money is speech,
they said. Well, | understand it now. |
hope | have expressed it today. It is
precisely what 1 have been talking
about. For what other way than
through the use of resources can you
get your speech heard and exercise that
freedom | speak of? How can you get
your message out to the public if you
are limited as to how much, or when,
or which organization can spend how
much in behalf of your candidacy, your
position, or your ideology?

So from my standpoint the issue is
really very, very clear and very simple.
We should not change the Constitution
of the United States when it comes to
that part of this protected speech that
has to do with candidates and political
parties getting their message across
through the use of resources. Nothing,
in my opinion, will suffice other than
to leave the decision of what is needed
and how it will be used in the hands of
the person claiming the freedom. To
place it in the hands of somebody else
to determine for that person claiming
that freedom will, in my opinion,
render the freedom useless. For the
more you try to tell somebody how to
exercise their right to free speech and
when they can exercise it, the more the
freedom becomes a nonfreedom. It be-
comes control rather than opportunity
to enter into combat in a way that is
equal and able to meet any cir-
cumstance. | am fully aware that there
are many other approaches that we can
take to modifying our campaign laws.
And some of those being discussed will
be constitutional without this change.

But | for one want to close today say-
ing to the U.S. Senate, and to the peo-
ple of the United States, do you really
want Congress to be the one that man-
ages by statute the use of this freedom,
political freedom, the freedom of polit-
ical parties and people running for of-
fice to use resources in a way that they
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think is best to get their message out,

their cause, and to exercise their
rights?
Mr. President, | want to make 5

points about this resolution and to
make them clearly, strongly and sim-
ply.

Point one: This is an attempt to
make the unconstitutional constitu-
tional.

The first amendment guaranteeing
free speech is the matrix of every other
freedom we have.

The most fundamental and urgent
application of free speech is to conduct
campaigns for political office.

Elections and the campaigns leading
up to those elections, after all, are how
the democratic process works.

Point two: It's hard enough to win a
fight with someone who buys paper by
the ton and ink by the barrel. This
amendment would make it impossible
to win that fight.

The liberal news media exercises its
free speech rights more than any other
individual or entity in the United
States. They are the Big Opinion Mak-
ers. They compose the editorials, write
the news, talk the news, present the is-
sues on TV. Frankly, they set the agen-
da.

The media are the ones who exercise
freedom of speech as it pertains to poli-
tics. They are on the airwaves every
day. It used to be that there was politi-
cal speech on the news at 6 p.m. and 10
p.m. In 1997, there is news at 6 a.m., 7
a.m., noon, 4 p.m., 5 pm., 6 p.m., 10
p.m., and 11 p.m. on the regular chan-
nels. We also have numerous 24-hour
news channels.

No one would tolerate a suggestion
that reporting and editorializing
should be censored or otherwise limited
or that there should be—to use the lan-
guage of the proposed amendment
—*‘reasonable limits.”

All of the political speech contained
on the news is protected. In New York
Times versus Sullivan (1964) the Su-
preme Court held that public officials
could maintain defamation actions
only upon proof that the media’s state-
ment was made with ‘“‘actual malice”
defined by the Court as made ‘‘with
knowledge that it [the statement] was
false or with reckless disregard of
whether it was false or not.” As a re-
sult, the ‘““‘comfort zone of protection”
given to a political figure or candidate
for public office under the defamation
actions for libel and slander is very
small. Public figures are given little
protection.

Defamation stands virtually alone in
the 20th century tort law. Every other
major substantive area has expanded a
plaintiff’s right to recover, while in
defamation the balance has shifted,
and quite dramatically, in favor of the
media defendant.

Point three: Government rationing of
political speech by candidates will in-
crease the power of the media, which
has an unlimited free speech right.

The makers of the Constitution, in-
fluenced not only by their own experi-
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ence but also by theorists such as
Montesquieu, consciously provided for
allocation of national authority among
the executive, the legislative and the
judicial branches. By insisting upon
separation of powers, the Framers
sought to protect against tyranny.
Over the years, the media has emerged
as the fourth branch of Government.
Creating an elite of those with unlim-
ited free speech will dangerously upset
the balance of power and make the
Fourth Estate the most powerful. This
runs contrary to our fundamental no-
tions of freedom and effective democ-
racy.

The members of the fourth estate are
mere mortals and they have strong bi-
ases.

Reporters are opinionated. Arguably,
they are the most politically homoge-
nous and biased group in American pol-
itics today. Most studies of media vot-
ing behavior show 9 out of 10 reporters
and editors voting for liberal Demo-
cratic candidates. And the media cov-
erage mimics the media’s voting pat-
tern.

A study by the Center for Media and
Public Affairs, a nonpartisan Washing-
ton research group, shows that TV cov-
erage overwhelmingly favored Presi-
dent Clinton this past election season.

In September, Clinton received 54
percent positive coverage on the net-
works’ evening news programs, com-
pared with only 30 percent for Bob
Dole. The networks criticized Dole’s
economic views 81 percent of the time,
his social policies 78 percent of the
time; and his conduct as a candidate 81
percent of the time. Yet, voters view
the media as balanced.

We have TV commentators who criti-
cize ideology, personalities, and life-
style. Yet, the quantity, quality, and
content of the media programs and ar-
ticles are totally protected and unre-
stricted.

A paper could editorialize every day
of the week, every week of the year
against a candidate. If an elected offi-
cial or candidate wants to respond, he
has to buy an ad. He has to make an
expenditure.

At the other extreme, a Senator
could toil tirelessly day in and day out
in meetings, in committee, on the Sen-
ate floor. An unfriendly paper could ig-
nore his efforts during his entire term.
If that Senator wants to let voters
know of his accomplishments he has to
buy an ad. He has to make an expendi-
ture to compensate for the medias’ be-
nign neglect of his efforts. The Su-
preme Court is correct, free speech is a
fundamental right essential to getting
reelected. The Constitution is right to
protect this fundamental right.

My question to Senators is: Do you
really think it is wise to exclusively
vest the power of unlimited speech in
the fourth branch? If the Founding Fa-
thers were wise enough to resist tyr-
anny by requiring a balance of power
among the branches that existed when
they wrote the Constitution, we should
recognize this amendment as a bald-
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faced attempt to shift the balance of
power from the candidates involved in
the legislative and executive branches,
over to the media. In practical terms
this reserves to the media the control
of freedom itself.

The ACLU has called this proposal a
recipe for disaster. This amendment
makes mincemeat out of the first
amendment. Mincemeat belongs on a
menu, not in the Constitution.

Point four: Being an incumbent is a
formidable advantage and this amend-
ment would make this advantage in-
surmountable.

Spending is the way challengers com-
bat the inherent advantages of incum-
bency, such as name recognition, ac-
cess to media, and franked mail.

Besides, the most important and
plentiful money spent for political pur-
poses is call the Federal budget—$1.6
trillion and rising.

Federal spending—along with the
myriad regulations and subsidizing ac-
tivities such as protectionist meas-
ures—often amounts to vote-buying.

Write a tax bill and wealth is redis-
tributed.

This amendment will allow incum-
bents to write limits on campaign
spending. These limits, when coupled
with the inherent advantages of incum-
bency, will make it more difficult for
challengers to compete.

History gave us 40 years of House
control by Democrats. If this amend-
ment had been law, the ‘“‘reasonable”
limits would have been written decade
after decade in a self-preserving fash-
ion to favor the ruling party. Is there
any doubt that the spending limits
would give any challenger a fighting
chance?

Point five: When amending the con-
stitution, err on the side of caution—
you better be very careful.

Mr. President, today truly is a re-
markable day. In the name of ‘“‘cam-
paign finance reform,” some of our dis-
tinguished colleagues have come to the
floor to offer a resolution which strikes
at the very heart of one of the fun-
damental freedoms the Founding Fa-
thers of this great Nation sought to
protect. While | agree that our cam-
paign finance laws are in need of
change, amending the first amendment
to allow the Government to restrict po-
litical speech simply is not the way to
reform the system.

The authors of the first amendment
were very straightforward: ‘‘Congress
shall make no law * * * abridging the
freedom of speech.””

Mr. President, surely none of us here
today agrees with all of the *“‘speech”
people in this county make, especially
in this town. | don’t like the fact that
pornography exists. | don’t like vio-
lence on TV But regardless of what |
like, the first amendment protects this
type of speech. While the protections of
the first amendment are not absolute
in all circumstances—we all know that
the amendment does not protect one’s
right to yell ““fire”’ in a crowded thea-
ter—the right to free speech is nearly
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absolute when that speech is directed
toward the political process.

Throughout its jurisprudence, the
Supreme Court has reaffirmed this no-
tion time and time again. In recount-
ing the history of the first amendment,
the Court in the past has observed
that: ‘“‘there is practically universal
agreement that a major purpose of the
first amendment was to protect the
free discussion of governmental affairs
* * * of course including discussions of
candidates.” The Court also has noted
that: “It can hardly be doubted that
the constitutional guarantee [of the
right to free speech] has its fullest and
most urgent application precisely to
the conduct for campaigns for political
office.”

The Court extended these principles
to campaign spending in the Buckley
case and held that restrictions on cam-
paign expenditures are improper under
the first amendment. The Court’s deci-
sion can be summed up very simply: re-
strictions on the resources needed to
make political speech heard are re-
strictions on political speech itself. As
the Court has said, ‘“the distribution of
the humblest handbill’”> costs money
and the Court consistently and prop-
erly has refused to make a distinction
between the humble handbill and other
forms of political speech. They all de-
serve first amendment protection.

The authors of this proposal are not
so straightforward. It will regulate who
may speak, when, where, for how long,
and for what purpose.

For some, this debate will be about
the wisdom of the Supreme Court’s de-
cision in the Buckley case and those
decisions which followed it. Supporters
of this amendment believe that, if
spending equals speech, then only
those with a lot of money will be able
to participate in the political process.

I look at the problem from a different
perspective: is it at all proper to amend
the organic law of this land to allow
the Government to begin regulating
the political speech of individuals and
groups? It runs contrary to the spirit of
the entire Constitution to answer that
question in the affirmative.

Thomas Jefferson once wrote that
“there are rights which it is useless to
surrender to the government, and
which governments yet have always
sought to invade. Among these are the
rights of thinking and publishing our
thoughts by speaking and writing.”’
This amendment would be the first
step toward surrender, the first step to-
ward putting the Federal Government
in control of all political speech in
America.

Let us take a look at the language of
the proposed amendment, because
there are two areas which | believe
need to be mentioned.

First, the resolution gives Congress
the power to set reasonable limits on
campaign contributions and expendi-
tures. Proponents of this amendment
and campaign finance reform bills like
McCain-Feingold claim that the cur-
rent system favors wealthy candidates
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and protects incumbents able to raise
large amounts of money because of
their name recognition, seniority or
membership on important committees.

Yet—under this amendment—who
would be responsible for making the
initial determination of what is ‘“‘rea-
sonable’? Incumbents. Members of
Congress. Setting aside whether it is at
all wise to allow the Government to
regulate political speech, | also wonder
whether this amendment would accom-
plish the goals many of its supporters
would hope for. Government micro-
management of political speech, par-
ticularly by those already entrenched
in government, to me seems like a rec-
ipe for more of the same problems we
currently face.

The proposed amendment also allows
Congress to regulate contributions and
expenditures ‘‘made by, in support of,
or in opposition to’ a candidate. Under
this language, Congress can regulate
the political speech of candidates, par-
ties, individuals and groups. One group
that apparently remains unregulatable
is the media. By limiting all political
speech, except that by the media, the
role and importance of the media in
the political process would grow
exponentially. |1 have already discussed
that. Yet despite the power it would
provide to the press, the Washington
Post and New York Times oppose this
amendment. | think I know why.

The first amendment is at the heart
of the basic freedoms all Americans
enjoy, including the freedom to pro-
mote one’s political views. If we amend
the first amendment to limit the polit-
ical speech of candidates and parties,
what is to stop us from amending the
press’s free speech rights if we become
unhappy with their role?

While we all have felt the sting of a
harsh editorial on the pages of a State
or national newspaper, | do not believe
that any of us feel comfortable with
the possibility that Congress could be
in the business of regulating the con-
tent of newspapers. Yet that seems like
the logical next step if this amendment
were to pass.

I understand my colleagues on the
other side of this issue who seek to
“level the playing field”” or make the
campaign finance system more equi-
table for all participants in the politi-
cal process. We all would like to see
candidates unburdened by the ‘‘money
chase’ and campaigns free of excessive
negative ads. But this is not the way
for us to get our house in order.

President Eisenhower once told Con-
gress that “‘“freedom has been defined as
the opportunity for self-discipline * * *
Should we persistently fail to dis-
cipline ourselves, eventually there will
be increasing pressure on government
to redress the failure. By that process
freedom will step by step disappear.” |
think that comment sums up where we
are headed with this amendment.

As politicians, we have failed to
bring discipline to the campaign proc-
ess. Rather than give in to the pressure
to redress our failure by restricting the
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freedoms offered by the first amend-
ment, | believe that we should look to
other, less onerous, means to achieve
our goals. | support reasonable cam-
paign finance reform legislation, and
have done so in the past. But this pro-
posal goes way beyond reform. It
makes mincemeat of the first amend-
ment.

If the concern is that money corrupts
and a lot of money corrupts absolutely,
there are steps that can be taken that
don’t require amending the Constitu-
tion. Full disclosure is a good way to
provide good government.

I urge my colleagues to reject this
amendment.
Several

Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, 1
thank my distinguished colleague from
New Mexico for an outstanding speech.
I think he is right on the mark. The
issue here is who is going to control po-
litical discourse in this country. And
the Supreme Court has said no one
may do that. That is protected first
amendment speech.

I just wish to thank my good friend
from New Mexico for his thoughts on
the first amendment and say | agree
with him entirely.

Mr. DOMENICI. Might | ask the Sen-
ator a question?

Mr. MCCONNELL. Yes.

Mr. DOMENICI. | alluded to a couple
of organizations that are openly en-
gaged in trying to get their points
across with the electorate and with
those seeking election. Are there a
number of groups that are involved in
that kind of activity with the Amer-
ican people and with candidates that
have expressed their views on this
amendment?

Mr. McCONNELL. There certainly
are, | say to my friend from New Mex-
ico. There are periodic meetings in my
office with a coalition in defense of the
first amendment that includes a set of
groups that have never met each other
before. On the left, the American Civil
Liberties Union and the National Edu-
cation Association; on the right, Right
to Life, Christian Coalition, and all
shades of philosophies in between, all
of whom have one thing in common—
they do not want Congress to push
them out, do not want them to push
them off the playing field and keep
them from participating in American
elections.

So this coalition is very active. You
would think, listening to the broadcast
media and reading the Washington
Post, that there was nobody on the
other side of this debate, that Common
Cause was the only conscience out
there pressing for these kinds of re-
forms. Ironically, Common Cause is
against the Hollings constitutional
amendment as well. But there is a
broad coalition, | would say to my
friend from New Mexico. They are very
active, very involved, and do not in-
tend to be taken off the playing field.

Senators addressed the
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Mr. DOMENICI. Does the Senator
have any idea why they would be op-
posed to it? Can the Senator express
what they said to him?

Mr. McCONNELL. What they say is
they believe the Supreme Court was
correct when it said they had a right to
support or oppose whomever they
choose in the American political sys-
tem. They know that if Congress is
given the power, either through a con-
stitutional amendment or through a
measure such as McCain-Feingold,
their voices will be quieted, their abil-
ity to participate will be capped, lim-
ited. They are quite concerned about
that and feel that this is not a step in
the right direction, that in fact it is
the worst possible thing you can do. If
you look out at America, we are a
seething cauldron of interests. The
Founding Fathers envisioned that. The
Supreme Court has made it clear that
all those interests have an oppor-
tunity, a right, a constitutional right
to participate in the American politi-
cal system, and these groups don’t
want to be pushed out. They think
their causes are important. They want
to be able to advocate them. They want
to be able to support whomever they
choose.

Mr. DOMENICI. So it seems to me
that if the National Education Associa-
tion opposes this amendment and the
National Rifle Association opposes this
amendment, then they must be saying
that if this were the law of the land,
that some Congress in the future could
do violence to one or the other of them
in terms of their promoting their cause
with the American people and with
candidates. In fact, they must be wor-
ried about whether there might be
some picking and choosing among
those who might have the right to pro-
mote or to participate in the process of
trying to influence candidates and
elections. Is that not correct?

Mr. MCCONNELL. That is absolutely
the case, | say to my friend from New
Mexico. They fear that a Congress,
that a future Congress, will try to
quiet their voices, to push them out of
the process, to make it impossible for
them to support candidates of their
choice. We know that there are
schemes around to do that. There is a
bill that we will be debating this year
absolutely designed to put a limit on
how many people can participate. So
their fear is well-founded, | say to my
friend from New Mexico.

Mr. DOMENICI. Mr. President, | just
want to continue for a couple more
minutes. | thought I was finished but |
am prompted to say | am not.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Am | recognized, Mr.
President?

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. | thank the Chair.

I am not here saying that Congress
absolutely would do this, that this
would be something that we could just
expect in ordinary times, but | believe
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bad laws are made in unordinary times.
I believe bad laws are made when
things are not going well and somebody
decides that they know why they are
not going well. That is why | am reluc-
tant to say Congress, over the scheme
of history, would not act in some al-
most aberrational way to limit speech
if things just were not going right and
it was their decision there was just too
much going on out there in the politi-
cal arena. Those kinds of things have
happened in our history. They have
happened and you look back and say,
how could it have happened? Historians
say all of these different things came
together at the same time and, of
course, some people thought they knew
precisely why and they acted accord-
ingly.

Now, | also commented about the
media collectively as being the big user
of this freedom and, indeed, | think
that is a fair statement. Frankly, | do
not think anybody individually within
that collective media would question
this statement. They are not always
right either. They are not always right
in their conclusions, individually and
collectively. Even if they are not dis-
posed to be philosophically one way or
another, they are frequently wrong.
And yet their wrongness is protected
by the Constitution. The quantity of
that is protected in that if they have
enough money and own enough papers,
they can be as big as they want. Or if
they happen to be a personality that
now gets on the nightly news and has
reached an esteemed position, then
clearly they can say what they like
and it becomes kind of what people
think, what people talk about the next
day. And they might be wrong.

So it seems to me that when you put
all that together, you do not want to
change that. That is a great part of
America. We want to live with that.
Some of us do not think that Congress
ought, with that being the reality, to
have the authority to say how much
you can spend in a campaign to tell
your side of those same facts that oth-
ers are pushing on the public either
through the exercise of their right or
by campaigning and being in the politi-
cal arena.

I yield the floor.

Mr. MCcCONNELL
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

Mr. McCONNELL. Mr. President, I
thank the Senator from New Mexico
for a very important contribution to
this debate.

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

addressed the

Mr. HOLLINGS. | thank the distin-
guished Presiding Officer.
Mr. President, the Senator from

Rhode Island has been in the Chamber
waiting to be recognized, so | will just
take a few moments and ask unani-
mous consent to insert in the RECORD
the ““American Constitutional Law Re-
statement on the Freedom of Speech,”
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by Laurence Tribe, Ralph S. Tyler, Jr.
Professor of Constitutional Law at
Harvard University.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXCERPT FROM ‘““AMERICAN CONSTITUTIONAL

LAw”
(By Laurence H. Tribe)
* * * * *

COMMUNICATION AND EXPRESSION

§12-2. The Two Ways in Which Government
Might “Abridge” Speech—And the Two Cor-
responding “Tracks” of First Amendment
Analysis
Government can ‘“‘abridge’” speech in either

of two ways. First, government can aim at

ideas or information, in the sense of singling
out actions for government control or pen-
alty either (a) because the specific message
or viewpoint such actions express, or (b) be-
cause of the effects produced by awareness of

the information or ideas such actions im-

part. Government punishment of publica-

tions critical of the state would illustrate

(a), as would government discharge of public

employees found in possession of ‘‘subver-

sive” literature. Government prohibition of
any act making consumers aware of the
prices of over-the-counter drugs would illus-
trate (b), as would a ban on the teaching of
a foreign language or a prohibition against
discussing a political candidate on the last
day of an election. Second, without aiming
at ideas or information in either of the above
senses, government can constrict the flow of
information and ideas while pursuing other
goals, either (a) by limiting an activity
through which information and ideas might
be conveyed, or (b) by enforcing rules com-
pliance with which might discourage the
communication of ideas or information. Gov-
ernment prohibitions against loudspeakers
in residential areas would illustrate (a). Gov-
ernmental demands for testimony before
grand juries notwithstanding the desire of

informants to remain anonymous would il-

lustrate (b), as would ceilings on campaign

contributions. The first form of abridgment
may be summarized as encompassing govern-

ment actions aimed at communicative im-

pact; the second, as encompassing govern-

ment actions aimed at noncommunicative
impact but nonetheless having adverse ef-
fects on communicative opportunity.

Any adverse government action aimed at
communicative impact is presumptively at
odds with the first amendment. For if the
constitutional guarantee means anything, it
means that, ordinarily at least, ‘“‘government
has no power to restrict expression because
of its message, its ideas, its subject matter,
or its content * * *.> And if the constitu-
tional guarantee is not to be trivialized, it
must mean that government cannot justify
restrictions on free expression by reference
to the adverse consequences of allowing cer-
tain ideas or information to enter the realm
of discussion and awareness. Whatever might
in theory be said either way, the choice be-
tween ‘“‘the dangers of suppressing informa-
tion and the dangers of its misuse if it is
freely available” is, ultimately, a choice
“that the First Amendment makes for us.”

A government action belonging to the sec-
ond category is of a different order alto-
gether. If it is thought intolerable for gov-
ernment to ban all distribution of handbills
in order to combat litter, for example, the
objection must be that the values of free ex-
pression are more important constitu-
tionally than those of clean streets at low
cost; if a ban on noisy picketing in a hospital
zone is acceptable, the reason must be that
the harmful consequences of this particular
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form of expressive behavior, quite apart from
any ideas it might convey, outweigh the
good. Where government aims at the non-
communicative impact of an act, the correct
result in any particular case thus reflects
some ‘“‘balancing” of the competing inter-
ests; regulatory choices aimed at harms not
caused by ideas or information as such are
acceptable so long as they do not unduly
constrict the flow of information and ideas.
In such cases, the first amendment does not
make the choice, but instead requires a
“thumb’ on the scale to assure that the bal-
ance struck in any particular situation prop-
erly reflects the central position of free ex-
pression in the constitutional scheme.

The Supreme Court has evolved two dis-
tinct approaches to the resolution of first
amendment claims; the two correspond to
the two ways in which government may
“‘abridge’” speech. If a government regulation
is aimed at the communicative impact of an
act, analysis should proceed along what we
will call track one. On that track, a regula-
tion is unconstitutional unless government
shows that the message being suppressed
poses a ‘‘clear and present danger,” con-
stitutes a defamatory falsehood, or other-
wise falls on the unprotected side of one of
the lines the Court has drawn to distinguish
those expressive acts privileged by the first
amendment from those open to government
regulation with only minimal due process
scrutiny. If a government regulation is
aimed at the noncommunicative impact of
an act, its analysis proceeds on what we will
call track two. On that track, a regulation is
constitutional, even as applied to expressive
conduct, so long as it does not unduly con-
strict the flow of information and ideas. On
track two, the ‘“‘balance’” between the values
of freedom of expression and the govern-
ment’s regulatory interests is struck on a
case-by-case basis, guided by whatever unify-
ing principles may be articulated.

A recurring debate in first amendment ju-
risprudence has been whether first amend-
ment rights are ‘“‘absolute’ in the sense that
government may not ‘“‘abridge’” them at all,
or whether the first amendment requires the
“balancing” of competing interests in the
sense that free speech values and the govern-
ment’s competing justifications must be iso-
lated and weighed in each case. The two
poles of this debate are best understood as
corresponding to the two approaches, track
one and track two; on the first, the absolut-
ists essentially prevail; on the second, the
balancers are by and large victorious. While
the ‘‘absolutes’’—‘‘balancing’ controversy
may have been ‘“‘unfortunate, misleading and
unnecessary,” it has generated several im-
portant observations. First, the ‘“‘balancers”
are right in concluding that it is impossible
to escape the task of weighing the competing
considerations. Although only the case-by-
case approach of track two takes the form of
an explicit evaluation of the importance of
the governmental interests said to justify
each challenged regulation, similar judg-
ments underlie the categorical definitions on
track one. Any exclusion of a class of activi-
ties from first amendment safeguards rep-
resents an implicit conclusion that the gov-
ernmental interests in regulating those ac-
tivities are such as to justify whatever limi-
tation is thereby placed on the free expres-
sion of ideas. Thus, determinations of the
reach of first amendment protections on ei-
ther track presuppose some form of ‘“‘bal-
ancing”’ whether or not they appear to do so.
The question is whether the ‘“balance”
should be struck for all cases in the process
of framing particular categorical definitions,
or whether the ‘‘balance’” should be cali-
brated anew on a case-by-case basis.

The ‘“‘absolutists” may well have been
right in believing that their approach was
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better calculated to protect freedoms of ex-
pression, especially in times of crisis. If the
judicial branch is to protect dissenters from
a majority’s tyranny, it cannot be satisfied
with a process of review that requires a
court to assess after each incident a myriad
of facts, to guess at the risks created by ex-
pressive conduct, and to assign a specific
value to the hard-to-measure worth of par-
ticular instances of free expression. The re-
sults of any such process of review will be
some ‘““famous victories’ for the cause of free
expression, but will leave no one very sure
that any particular expressive act will find a
constitutional shield. When the Supreme
Court draws categorical lines, creating rules
of privilege defined in terms of a few factors
largely independent of context, judicial au-
thority speaks directly to the legislature by
means of a facial examination of laws with-
out regard to the context in which they are
applied. And categorical rules, by drawing
clear lines, are usually less open to manipu-
lation because they leave less room for the
prejudices of the factfinder to insinuate
themselves into a decision. The jury after all
is a majoritarian institution, and judges his-
torically have been drawn from more con-
servative groups. Categorical rules thus tend
to protect the system of free expression bet-
ter because they are more likely to work in
spite of the defects in the human machinery
on which we must rely to preserve fun-
damental liberties. The balancing approach
is contrastingly a slippery slope; once an
issue is seen as a matter of degree, first
amendment protections become especially
reliant on the sympathetic administration of
the law.

On track two, when government does not
seek to suppress any idea or message as
such, there seems little escape from this
quagmire of ad hoc judgment, although a few
categorical rules are possible. But on track
one, when the government’s concern is with
message content, it has proven both possible
and necessary to proceed categorically.

Mr. HOLLINGS. Mr. President, this
explains the subjects outside our first
amendment protections. It mentions
the Sullivan case, New York Times,
and others.

One. We are not talking here about
free speech. We are talking about paid
speech. My amendment reads ‘‘expendi-
tures.” It has nothing to do with the
free press. The very horrors that are
mentioned could happen today, and in
fact, happened to this particular Sen-
ator in his race for reelection back in
1992 with the Wall Street Journal.

I will get into that in depth, but | am
delighted at this time, Mr. President,
to yield, and | hope the Senator from
Rhode Island can be recognized.

Mr. REED addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Rhode Island.

Mr. REED. Mr. President, | rise this
afternoon in support of the Hollings
amendment which | think is a wonder-
ful first step to begin to reform our
campaign finance system. As many of
my distinguished colleagues have men-
tioned in the course of this debate, at
any time when you attempt to amend
the Constitution of the United States,
you do so with trepidation. This is the
fundamental organic document of our
Government. It deserves great respect
and reverence, and we do not do this
lightly.
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But today we are facing a crisis of
public confidence in the democratic
order in the United States with respect
to campaign finance reform. If the Con-
stitution and the Court had remained
silent on this issue, we would not be
here today. But the Court has spoken,
first in the case of Buckley versus
Valeo, several years ago, and in its
progeny. Their voice has concluded,
and some would argue not correctly,
but concluded that the first amend-
ment prevents Congress from imposing
limits on campaign expenditures.

If the Court refuses to reassess its
ruling, we have no choice but to pro-
pose to the people of the United States
that in their wisdom they consider an
amendment to the Constitution of the
United States, and that is why we are
here today. We are not doing this in a
vacuum. We are doing this because of a
crisis in confidence by the public.

To be Kkind, the public is dis-
enchanted with the American political
system, particularly the American po-
litical campaign finance system. They
see far too much money going to cam-
paigns. They are concerned that this
money is extracting special interest fa-
vors. All of this undermines a sense of
democracy, a sense of participation, a
sense of what it is to be a citizen in
this great country. Last year’s election
saw record fundraising and record ex-
penditures. An unprecedented $2.7 bil-
lion was spent in Federal elections last
year, three times the amount that was
spent the year the Buckley versus
Valeo case was decided. As this money
is poured in, the public is becoming in-
creasingly disenchanted and increas-
ingly disenfranchised from the process.

In a 1992 poll, 84 percent of the elec-
torate stated that Congress was owned
by special interests, a direct reflection,
I think, of the perception of how the
campaign finance system may work.
For the first time in decades, last
year’s Presidential elections saw less
than half of the eligible voters going to
the polls to register their votes. The
American public sees a great problem.
Months ago, in the Washington Post, 80
percent of those surveyed indicated
there was too much money in cam-
paigns and favored the adoption of
campaign spending limits.

For the well-being of our democracy,
for the confidence we must have of its
citizens, as we go about doing our
work, | feel this amendment is in order
and indeed must be enacted.

As | mentioned before, the great
stumbling block to effective limits on
campaign expenditures is the Supreme
Court decision in Buckley versus
Valeo. At the core of that 1976 decision,
there is this language:

The first amendment denies Government
the power to determine that spending to pro-
mote one’s political views is wasteful, exces-
sive, or unwise. In the free society ordained
by our Constitution, it is not the Govern-
ment but the people, individually as citizens
and candidates, and collectively as associa-
tions and political committees, who must re-
tain control over the quantity and range of
debate on public issues in a political cam-
paign.
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That seems to be the core sense of
why the Court decided it. But | suggest
the notion that citizens and even can-
didates are controlling the system
today has been overwhelmed by events,
overwhelmed by an avalanche of money
coming into political campaigns. In
fact, the system that was created
under Buckley versus Valeo has col-
lapsed, in effect, inundated by inde-
pendent expenditures, special interest
expenditures, money by the torrent
coming into campaigns. It is not sur-
prising, then, that the Washington
Post detailed that the special interests
coming into a campaign in Pennsylva-
nia’s 21st Congressional District out-
spent either one of the candidates. In
effect, the candidates control neither
the dialog nor the issues; it was outside
forces, some of them anonymous or at
least ambiguous.

All of this contributed not to what
we think an election should be about,
two candidates or several candidates
presenting their ideas, arguing elo-
quently, reaching out to people. In ef-
fect, the candidates became a sideshow.
It was the battle between special inter-
ests. That is not what the American
people want to see in their elections,
and if we are to control that and con-
strain that, we must have, in this par-
ticular moment, a constitutional
amendment to do so.

The issue about the Buckley versus
Valeo decision is one that constrained
our thought about campaign financing
for many, many years. My colleagues
in this body have offered many propos-
als, legislatively, to correct it. There is
the Feingold-McCain bill. There is
other legislation. Leader DASCHLE has
introduced legislation. | support all of
these. But my fear is if we adopt any
one of them, and | hope we do adopt
campaign finance reform legislatively,
the ingenuity and creativity of lawyers
and consultants will find ways around
it, simply because ultimately we can-
not control the amount of money going
into campaigns. This amendment will
give us that authority.

The concept, also, that unlimited
spending is good, | think, has to be
looked at very skeptically. Unlimited
spending can drown out free speech,
can squelch someone who does not have
the resources to compete. It may not,
in fact, always advance the concept of
a free exchange of ideas in an electoral
campaign.

Many of our leading constitutional
scholars, in fact, have reached this con-
clusion. Paul Freund, the distinguished
professor at Harvard Law School
wrote:

Campaign contributors are operating vi-
cariously through the power of their purse,
rather than through the power of their ideas.
I would scale that relatively lower in the hi-
erarchy of First Amendment values. We are
dealing here not so much with the right of
personal expression or even association, but
with dollars and decibels, and just as the vol-
ume of sounds may be limited by law, so may
the volume of dollars, without violating the
First Amendment.

Judge Skelly Wright, one of our most
distinguished jurists wrote:
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Nothing in the First Amendment commits
us to the dogma that money is speech. Far
from stifling First Amendment values, cam-
paign limits actually promote them. In place
of unlimited spending, limits encourage all
to emphasize less expensive, face-to-face
communications, exactly the kind of activi-
ties that promote real dialogue and leave
much less room for manipulation and avoid-
ance of the issues.

In the words of a distinguished New
York School of Law professor, Ronald
Dworkin:

The Buckley decision was a mistake, un-
supported by precedent and contrary to the
best understanding of prior first amendment
jurisprudence. It misunderstood not only
what free speech really is, but what it really
means for free people to govern themselves.

All these experts would conclude that
Buckley versus Valeo in effect is
wrong. But Buckley versus Valeo as it
stands today is the law and, recogniz-
ing that, we are attempting to give the
people of this country a chance,
through the amendment process, to
change that decision, that position of
the Court.

If you look at Buckley versus Valeo,
though, perhaps the best argument |
found against it was contained within
the very confines of the decision. It
was the dissenting opinion of Justice
White. | do not think anyone has to
vouch for Justice White’s fidelity to
the first amendment and the values
that it holds that are dear to us all.
First of all, time has proven Justice
White to be very perceptive, indeed
prophetic. Because he wrote:

Without limits on total expenditures, cam-
paign costs will inevitably and endlessly es-
calate, pressure to raise funds will con-
stantly build, and with it the temptation to
resort to those sources of large sums, who,
history shows, are sufficiently confident of
not being caught to risk flouting contribu-
tion limits.

This is in 1976. Again, recall, since he
wrote those words, campaign spending
has tripled.

He also went on to add:

I have little doubt that limiting the total
that can be spent will ease the candidate’s
understandable obsession with fundraising
and so free him and his staff to communicate
in more places and ways unconnected with
the fundraising function. | regret that, by re-
jecting a limit, the Court has returned them
all to the treadmill.

I would argue there is no one here in
this body who would suggest that that
treadmill is not still there.

I have heard in the debate notions
about how this would infringe on treas-
ured values of the first amendment.
But Justice White, in his opinion,
pointed out that this is not a unique
issue, that the limiting of the quantity
of speech is done routinely.

As he said:

Compulsory bargaining and the right to
strike, both provided for or protected by
Federal law, inevitably have increased the
labor costs of those who publish newspapers.
Federal and State taxation directly removes
from company coffers large amounts of
money that might be spent on larger and
better newspapers. But it has not been sug-
gested, nor could it be successfully, that
these laws, and many others, are invalid be-
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cause they siphon off or prevent the accumu-
lation of large sums that would otherwise be
available for communicative activities.

We do on a routine basis require
newspapers, the great champions of the
first amendment, the most vociferous
defenders of the first amendment, to
comply with laws that effectively limit
the quantity of speech that they can
put out. So this notion that what we
are doing today trods on the sacred
core of the first amendment, | do not
think is right.

Indeed, | think we would be better off
to have the Court reassess its opinion
of Buckley and find that these limits
are appropriate under the first amend-
ment. But today, we are left with pre-
senting to the American people the op-
portunity to make that judgment. I
hope that, as | said, Buckley could be
reviewed and indeed be recognized by
the Court to be inappropriate based on
the facts today. They have the author-
ity to do that.

We have the authority to present to
the American public this constitu-
tional amendment. | urge that we do
so.

I want to commend the sponsor, Sen-
ator HoLLINGS, for his leadership, for
his perception of the issue, and for his
unflinching commitment to develop a
campaign finance system that is fair to
all.

One last point. I have also heard in
this debate the notion that this Con-
gress would impose irresponsible and
reckless limits. In reality, any limits
we impose we would all have to recog-
nize and work within. They would be
the same as applied to Republican can-
didates or Democratic candidates.
They would limit the amount of money
that right-wing, special-interest groups
could put in or left-wing, special-inter-
est groups could put in.

They would, in effect, return our
elections to the democratic process
that our citizens believe we should
have, a process by which they can lis-
ten to the voices of the candidates,
they can communicate their views,
they can, in effect, not be drowned out
by an avalanche of money and 30-sec-
ond sound bites. In fact, an election
can be a dialog about democracy and
not about who raises how much money.
I urge my colleagues to support this
amendment.

Again, | commend the Senator for his
great leadership.

Mr. HOLLINGS addressed the Chair.

Mr. GORTON addressed the Chair.
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