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was a short conversation. | was told
that there would be no discussions at
all on nuclear waste until after Mr.
Pena was confirmed. Let me repeat
that—no discussions at all on nuclear
waste until after confirmation.

This is the message from an adminis-
tration which has had its head in the
sand on this issue for 4 years. They
have refused to discuss or take any
kind of responsible position on this
issue, yet they want me and the rest of
the Senate to move forward on the
nominee which will have responsibility
over nuclear waste policy.

A nominee, who when Secretary,
would have absolutely no authority to
even discuss areas of compromise.

It’s no wonder Secretary O’Leary
waited until she was free from the ad-
ministration to articulate her support
for centralized interim storage. A CQ
Monitor story last week reported
““O’Leary blamed * * * opposition [to
interim storage] on White House offi-
cials connected with Vice President AL
GORE. She said they see the issue more
in political than technical terms.”
“You’ll get more clarity from someone
like me outside the system,” O’Leary
said. Unfortunately, we cannot wait
until the next Secretary leaves office
before we hear his views on this sub-
ject.

Safe nuclear waste storage should
not be a political issue. It is a sci-
entific issue and an environmental
issue—and we need a solution now.
Sadly, the administration has turned a
blind eye and a deaf ear.

In addition to threats to the environ-
ment and safety, 20 percent of our elec-
tric generating capacity is at risk—20
percent. Starting iIn January 1998,
there is a substantial likelihood that
American taxpayers will either be pay-
ing for or be deprived of billions of dol-
lars a year as a result of this adminis-
tration’s inaction. That’'s right, Mr.
President, estimates of the Federal
Government’s liability under a recent
lawsuit brought by the States run be-
tween $40-$80 billion.

Inaction is not an option. Inaction is
irresponsible.

Mr. President, | have not asked the
administration to change its position
prior to Mr. Pena’s confirmation. 1
would like that, but I’'m trying to be
reasonable. | have identified areas
where S. 104 can be modified to allevi-
ate concerns. | am working with Demo-
cratic colleagues on the committee to
address some of their concerns. | would
like to have the same opportunity for
dialog with the administration.

Contrary to some White House leaks,
that dialog has not been linked to any
specific Alaska issue and it has not
been about Mr. Pena’s qualifications. It
has been largely about the administra-
tion’s lack of a plan to accept the
waste by 1998. Americans have paid $12
billion into the fund.

I look forward to working with a Sec-
retary of Energy who can work with
me and other Members of Congress on
the nuclear waste problem. It is very
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hard to explore compromise if one side
won’t talk.

It is also hard if one of the sides
ducks the issue for years, and won’t
take a position until it is forced to.

The Vice President says no talk and
no interim storage. Period. He says
‘“‘Leave it where it is’’—in 41 States.
Other elements of the administration
seem to want to be more cooperative.

It took a meeting with Mr. Bowles, a
lot of other conversations, and a couple
delays in the confirmation vote to get
them to focus on this important safety
and environmental issue. The national
news attention has also raised visi-
bility.

Now, they seem willing to face the
issue. And they are beginning to sort
out their real position. The current
policy squabble inside the administra-
tion suggests it is finally facing up to
this pressing issue.

I received a letter from Mr. Bowles.
It signals that the administration is
willing to engage in constructive dia-
log; it comes close to finally articulat-
ing a policy; and it contradicts the
Vice President’s non-policy policy of
leaving the waste where it is until the
final repository is built.

I am pleased to receive the letter.
After 2 years, | think we finally may
have a real dialog. The letter says Mr.
Pena will have the portfolio to talk
and work with Congress.

I ask unanimous consent that Mr.
Bowles’ letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

CHIEF OF STAFF TO THE PRESIDENT,
The White House, February 27, 1997.
Hon. FRANK MURKOWSKI,
Chairman, Senate Committee on Energy and
Natural Resources, US Senate.

DEAR SENATOR MURKOWSKI: The Adminis-
tration is committed to resolving the com-
plex and important issue of nuclear waste
storage in a timely and sensible manner,
consistent with sound science and the pro-
tection of public health, safety, and the envi-
ronment. The Federal government’s long-
standing commitment to permanent, geo-
logic disposal should remain the basic goal
of high-level radioactive waste management
policy.

The Administration believes that a deci-
sion on the siting of an interim storage facil-
ity should be based on objective, science-
based criteria and should be informed by the
viability assessment of Yucca Mountain, ex-
pected in 1998. Therefore, as the President
has stated, he would veto any legislation
that would designate an interim storage fa-
cility at a specific site before the viability
determination of a permanent geological re-
pository at Yucca Mountain has been deter-
mined.

Following confirmation, Secretary Pena
has the portfolio in the Administration to
work cooperatively with the Committee and
others in Congress on nuclear waste disposal
issues within the confines of the President’s
policy as stated above. Secretary Pena will
also be meeting with representatives of the
nuclear industry and other stakeholders to
discuss DOE’s response to a recent court de-
cision on the Department’s contractual obli-
gations regarding nuclear waste.

Sincerely,
ERSKINE B. BOWLES.
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Mr. MURKOWSKI. Mr. President,
based on Mr. Bowles involvement and
the good faith commitment by the ad-
ministration to treat this as a policy
and not a political issue, | am announc-
ing the Committee on Energy and Nat-
ural Resources will vote on the nomi-
nation Thursday at 9:30 a.m.

We look forward to resolving our dif-
ferences with the administration and
moving forward with legislation ad-
dressing the nuclear waste crisis by the
end of this month.

I look forward to working with Mr.
Pena to stop the irresponsible policy of
piling high-level radioactive waste at
80 locations in 41 States, near our
homes and schools.

Taxpayers are being exposed to bil-
lions of dollars in liability and Amer-
ican ratepayers are being cheated out
of the $12 billion they have paid into
the nuclear waste fund.

Let’s get on with it.

RECESS

The PRESIDING OFFICER. Pursuant
to the unanimous consent agreement,
the Senate now stands in recess until
the hour of 2:15 p.m.

Thereupon, at 12:48 p.m., the Senate
recessed until 2:14 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
COATS).

BALANCED BUDGET AMENDMENT
TO THE CONSTITUTION

The Senate continued with the con-
sideration of the joint resolution.

The PRESIDING OFFICER. There
will now be 1 hour for debate under the
control of the manager on the Demo-
cratic side with the first 20 minutes
under the control of the Senator from
West Virginia [Mr. BYRD].

Mr. LEAHY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, would the
Presiding Officer give me what the par-
liamentary situation is?

The PRESIDING OFFICER. Under
the previous unanimous consent agree-
ment, 1 hour of time is reserved at this
point under the control of the manager
on the Democratic side with 20 minutes
allocated to the Senator from West
Virginia.

Mr. LEAHY. Mr. President, while we
are waiting for the Senator from West
Virginia to arrive—and my understand-
ing is there is not someone on the
other side now asking to speak—I will,
within the time on this side, continue
some comments | made earlier this
morning.

| talked about the fact that the
amendments were, in almost lockstep
fashion, knocked down by the pro-
ponents of the constitutional amend-
ment. | was concerned about that be-
cause even many of the supporters of a
constitutional amendment spoke in
their testimony before the Judiciary
Committee of the basic flaws in this
amendment as worded.
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When we go to amend the Constitu-
tion of the United States, the constitu-
tion of the greatest democracy in his-
tory, we have at least an obligation to
our Nation, and certainly to the Con-
stitution, the bedrock of our democ-
racy, to do it in an understanding way,
not as some kind of a slapdash, bump-
er-sticker, sloganeering fashion that
raises more questions than it answers.

The amendment before us leaves wide
open questions of Social Security and
how that is going to be handled. It
leaves wide open the questions of a cap-
ital budget.

Just before we recessed for the cau-
cuses, a proponent of the balanced
budget amendment spoke about Thom-
as Jefferson and how Thomas Jefferson
said that he would have liked to have
had a balanced budget amendment.
Well, now, let us stop to think about
this. Thomas Jefferson borrowed an
amount that was equal to twice the
budget of the United States for the
Louisiana purchase. | mean, this would
be like borrowing trillions of dollars
today.

Had President Jefferson had a bal-
anced budget amendment, certainly
one like this, he would not have been
able to do that. North Dakota would
have had the chance to speak Spanish,
not English. Our European-sponsored
wars probably would have taken place
on our continent. Certainly the United
States would not be a country de-
scribed as ‘‘from sea to shining sea.”’

These are some of the historical, as
opposed to hysterical, facts in this de-
bate.

Senator DopD offered an amendment
that pointed out another serious flaw
in the language of the proposed con-
stitutional amendment. Section 5 of
the proposed amendment requires the
United States to be engaged in mili-
tary conflict before a waiver may be
obtained. Moreover, the Senate report
compounded the problem by indicating
that only certain kinds of military
conflict may qualify. Only military
conflict that involved the actual use of
military force may serve as the basis
for this waiver.

Senator DoDD’s amendment exposes
the folly of this language. It would cre-
ate constitutional circumstances mak-
ing military spending and preparations
easier only when military force is actu-
ally used and military conflict ensues.
If you want to arm to deter aggression,
that is suddenly no longer the pre-
ferred course. If you want to aid allies
in a conflict rather than dispatching
U.S. military forces, that would no
longer be as viable an alternative. If
you wanted to rebuild our military ca-
pabilities after conflict, you could not
do it without three-fifths.

Has nobody read a history book
about World War 11? Does nobody know
what preparations we had to undertake
and the possibility that we might go
into war? Has nobody read what we did
to help other countries? Instead of ad-
dressing the serious and substantial
concerns raised by Senator DoDD’s
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amendment, the sponsors and pro-
ponents of Senate Joint Resolution 1
simply opposed the Dodd amendment
as creating a loophole in the balanced
budget amendment. The proponents did
not offer alternative language to ad-
dress the real military and foreign pol-
icy concerns surrounding Senate Joint
Resolution 1. Instead, lockstep voting,
they defeated the Dodd amendment by
a vote of 64-36. And then they rejected
those provisions again when they re-
jected the Torricelli amendment.

We have probably reached a point,
Mr. President, where Senators know
how they are going to vote. But | hope
that they will go back and read what is
in this debate. We have said over and
over again that if you really want a
balanced budget, just balance it. Vote
to do it. This morning, | asked the dis-
tinguished Republican whip, “Where is
the Republican budget?”” You know, we
have had this debated on the floor of
the Senate, Mr. President, when | have
raised the fact that we are now paying
the interest on the huge debt brought
up in the last two administrations—
President Reagan’s and President
Bush’s—and the fact that if we weren’t
paying the interest on the debt and
deficits created just in those two ad-
ministrations, we would actually have
a surplus in our budget today, not a
deficit.

Having said that, the response was,
well, now it is not the President who
proposes that, it is the Congress that
does that. If you want to go into facts,
President Reagan got 99.99 percent of
everything he ever asked for. Even
though he had the veto pen, he only ve-
toed one spending bill—only one—as
each year unprecedented deficits went
up, as each year his budget showed
greater deficits than had ever been
seen in the history of this country, and
he vetoed one spending bill. Why? Was
it because it spent too much money?
No. He vetoed that one bill because it
spent less money than he thought it
should. The only spending bill Presi-
dent Reagan ever vetoed was one that
spent less than what he wanted.

Let us assume that it is not the
President’s prerogative to propose a
budget. Let us assume it is not the
President’s plan, and let us assume it
is the Congress’. Then | ask, again, my
friend, the Republican whip, and oth-
ers, where is the budget? ‘““Where’s the
beef?”” On April 15, we are supposed to
have a budget. Republicans control the
Senate and the House. They have a ma-
jority in each House. If, indeed, they
really want a balanced budget—not a
balanced budget gimmick, but a bal-
anced budget—then vote one, pass one.
There are 55 Republicans in the Senate.
That is a majority. There is a majority
of Republicans in the House of Rep-
resentatives. Just bring up the budget
and pass it. Pass it. Pass the actual
spending bills and tax bills.

Last year, even with a majority, they
didn’t even pass 13 appropriations bills
on time. Mr. President, the public
should not hold their breath waiting
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for this to happen. The reason is very
simple. It is one thing to pass on to the
States a constitutional amendment, no
matter how poorly drafted, and say,
there, | voted for a balanced budget.
You can put that on the bumper stick-
er on your car, you can put it on the
tag line in your campaign, and you can
use it in focus groups. Of course, it
doesn’t balance the budget. It doesn’t
do one thing. It doesn’t change 1 cent
of our national debt or the deficit, or 1
cent of the budget. But it sure makes
you feel good, and it is a nice political
gimmick. But if you cast the hard
votes to actually bring the deficit down
and actually balance the budget, then
you are going to upset special interests
from the right to the left. I know. |
have voted for an awful lot of cuts to
our budget. | voted for programs that
brought down the deficit. | voted for
programs that cut thousands and tens
of thousands of Federal employees off
of the rolls. 1 have voted to cut pro-
grams in my own State that closed of-
fices in my State and in the State of
the Presiding Officer, and every other
place.

I think 1 have heard from everybody
whose toes | stepped on in those cuts.
It is a heck of a lot easier to vote for
the constitutional amendment and say
everybody is going to agree with you.
It is more difficult to make the actual
cuts.

My challenge is this, to all those who
say you want a balanced budget. Fine,
you have until April 15 to bring one up,
and then start making the tough cuts.
Mr. President, | guarantee you, we
won’t see the tough cuts being made,
the real efforts to balance the budget.
But you are going to hear, once this
cockamamy flimflam of a bumper
sticker constitutional amendment goes
down to defeat this afternoon, you are
going to hear everybody saying, ‘““Oh,
we lost our chance to have a balanced
budget.” My response to that is: You
guys are in charge, go ahead and do it.

| yield the floor.

Mr. REID addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. LEAHY. Mr. President, | yield 5
minutes to the Senator from Nevada.

Mr. REID. Mr. President, | express
my appreciation to the ranking mem-
ber, who has done a stalwart job in
managing this joint resolution in the
last week or 10 days.

Mr. President, if there were ever an
example of a ““David versus Goliath,” it
is apparent in what happened this last
week. All over America, ads are being
run on television, radio, and in news-
papers. Millions of dollars are being
spent to talk about the merits of the
underlying constitutional amendment
for a balanced budget. These ads are
full-page ads in some of the most ex-
pensive publications in the world—the
Wall Street Journal, et cetera.

The people who need Social Security
can’t afford these ads. These people are
certainly those that represent the
“David versus the Goliaths.” Let me
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read to you a couple of letters | have
received in my office:

DEAR SIR: | would like to join your fight to
stop Congress from turning Social Security
trust funds into a slush fund to offset Gov-
ernment spending. | support a balanced
budget, but not one to loot the Social Secu-
rity that we have paid into, and our fathers,
mothers, sisters, brothers, aunts, uncles, and
cousins have also supported. I want to help
you in your fight to protect America’s trust.

MILDRED JOHNSON.

This is not a full-page ad in the Wall
Street Journal, or an ad on network
television or radio stations all over
America, but just the sending of a let-
ter. This is the best she could do. It
was probably hard for her to pay for
the stamp on the mail.

In the State of Nevada we have a So-
cial Security recipient who receives
$725 a month. These are the people who
are supporting what we are trying to
do. George Fry from Reno, NV:

Thank you for your concern, Senator Reid,
for Social Security. | am 74. After working
my whole life, | really need Social Security.
I have a difficult time. My income is in the
$6,000 range per year. Social Security plus
SSI are $490.89 month. You are very good
about helping poor old people.

He is good to send his letter with a
32-cent stamp.

Francis Salden, from Las Vegas:

Please do not let anyone take Social Secu-
rity from us. We work very hard for this and
sure would be lost if we wouldn’t have this.
My husband and | work from 7 in the morn-
ing until 11:30 at night so we would not be
without this . . . Social Security.

They are not just old people who are
concerned about Social Security.
Young people are concerned also.

Mr. President, Social Security is an
important program, one that we have
to do everything we can to support and
maintain. It is the most important so-
cial program in the history of the
world. It is the most successful social
program in the history of the world. If
Senate Joint Resolution 1 passes, So-
cial Security will be devastated.

We have heard very little talk about
how Social Security wouldn’t be pro-
tected. Everyone has said we want to
protect Social Security. The easiest
way to protect Social Security is to se-
cure it from the confines of the under-
lying amendment, as we tried to do,
and we got 45 votes. All we need is five
other people to come and say, ‘“We sup-
port the amendment,” and follow the
leadership of the courageous Senator
from Arizona, the senior Senator, Sen-
ator McCAIN, and the senior Senator
from Pennsylvania, Senator SPECTER,
who said, “In spite of party affiliation,
we are going to vote for the amend-
ment because it will protect Social Se-
curity.”

Mr. President, the polls in America
support us. When | started this debate
4 years ago, | was a lone wolf crying in
the wilderness. Now, 75 percent of the
American public say we want to bal-
ance the budget but we want to exclude
Social Security from doing so. That
will make it hard to do. The easy way
to balance the budget is to use Social
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Security. We want to exclude Social
Security.

We have the Congressional Research
Service supporting us. The Center for
Budget Policy supports our position,
Mr. President. We want to balance the
budget, and we have voted for a bal-
anced budget. It would be very difficult
and hard to balance it if we excluded
Social Security, but it will be the right
way to do it.

I ask my friends from the other side
of the aisle to recognize that unless we
exclude Social Security, we are
dooming the most successful program
in the history of the world to failure.

Mr. LEAHY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, as | have
previously emphasized, the constitu-
tional amendment is not like a statute
that we can revisit, fine tune, revise, or
repeal. We have repealed only one con-
stitutional amendment in more than
200 years of our country’s history. The
only constitutional amendment we
have repealed was that of prohibition.

We ought to remember in this debate
that we are being asked to consider an
amendment to our Constitution. Before
we propose to alter our fundamental
charter of freedom—I might say also
the blueprint for our representative de-
mocracy—we ought to step back from
the political passions of the moment.
We are debating a proposed constitu-
tional amendment, not just a political
slogan, a plank of a campaign plat-
form, or partisan win or lose.

The Constitution of the United
States is a good document. It is not a
sacred text, but it is the best law of
any that has ever been written. That is
why it has survived as the supreme law
of this country with very few alter-
ations over 200 years. It has contrib-
uted to our success as a nation by bind-
ing us together rather than tearing us
apart. It contains a great compromise
that allowed small States and large
States to join together in the spirit of
mutual accommodation and respect. It
embodies the protections to make real
the pronouncements in our historic
Declaration of Independence. It gives
meaning to our inalienable rights of
life, liberty, and the pursuit of happi-
ness.

The Constitution requires due proc-
ess and guarantees equal protection of
the law. It protects our freedom of
thought and protects our freedom to
worship or not as we each choose, and
our political freedoms as well. It is the
basis of our fundamental rights of pri-
vacy and for limiting Government’s in-
trusions—and burdens—into our lives.

So | oppose what | perceive to be this
growing fascination in this country—
and, unfortunately, the growing fas-
cination with so many in Congress—to
lay waste to our Constitution and the
protections that have served us well for
over 20 years. The separation of powers
amendment is the power of the purse
and should be supported and defended.

The most recent Republican platform
endorsed six or seven constitutional
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amendments, of which this is only the
first. In the last Congress, the Senate
debated and rejected three proposed
amendments. This year that number
could well double, or even triple, unless
we begin to exercise some discipline
and restraint.

We have only amended the Constitu-
tion 17 times since the Bill of Rights.
We have only amended it 17 times since
the Bill of Rights because those who
walked these Halls ahead of us had
enough sense that the Constitution
came before their political purposes,
their polls, their momentary needs.
They thought, ‘““How do we protect this
Constitution, one of the shortest in the
world? How do we protect it and keep
it the living, breathing Constitution
that it is?”’

Mr. BYRD. Mr.
Senator yield?

And of those 17 times, two of those
amendments washed each other out.

Mr. LEAHY. They did indeed. As | re-
ferred to just before the Senator came
on the floor, one of those amendments
was, of course, to repeal an earlier
amendment.

Mr. President, | see my friend from
North Dakota and my friend from West
Virginia on the floor. I will yield the
floor with this.

When we started off in this Congress,
each one of us swore an oath to support
and defend the Constitution. That is
our duty—all of us—to those who
forged this great document. It is our
responsibility to those who sacrificed
to protect and defend our Constitution.
It is our commitment to our constitu-
ents. It is the legacy to those who will
succeed us just as it is showing our re-
sponsibility to those who stood up be-
fore us.

Mr. President, we talk about our
children. My children will live most of
their lives in this next century. | want
them to have a constitution they can
be proud of, not a constitution that
fell, injured by momentary political
passions.

| yield 5 minutes to the distinguished
Senator from North Dakota.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized
for 5 minutes.

Mr. CONRAD. Mr. President, | thank
the Senator from Vermont. | especially
thank my colleague from West Vir-
ginia for his courtesy.

Mr. President, we are going to vote
in just a very few hours on one of the
most critical issues facing this coun-
try. Mr. President, | believe deeply
that we must balance the Federal
budget. | believe we must do it because
we are faced with a demographic time
bomb that puts this Nation’s future in
jeopardy if we fail to act. Just as deep-
ly as | feel about balancing the budget,
| feel opposition to the balanced budget
amendment that is before this body. I
call it the so-called balanced budget
amendment, because the most impor-
tant question that we need to ask and
answer today is, What budget is being
balanced by this amendment?

President, will the



March 4, 1997

When you pierce the veil, what you
find is this isn’t a balanced budget
amendment at all. It does not balance
the budget. It loots and raids every
trust fund that this Government has in
order to claim balance. That is what
this amendment does.

Mr. President, as | have pointed out
before on the floor of this body, if any
private company sought to take the re-
tirement funds of their employees and
throw those into the pot to claim they
had balanced the budget, they would be
in violation of Federal law. Yet we are
about to enshrine that principle in the
Constitution of the United States? The
greatest document in human history is
our Constitution. It has made this
country the greatest country in human
history.

Mr. President, this amendment that
is before us would take the Social Se-
curity trust fund surpluses—just over
the next 5 years, $465 billion—and raid
and loot every penny in order to claim
balance. The American people are for
this amendment by about 80 percent
until they find out how it works. When
they find out it only balances by raid-
ing and looting trust funds, then 80 per-
cent of them are opposed to it.

Part of our responsibility is to make
certain that people know how this so-
called balanced budget amendment to
the Constitution works. This is what it
does. It raids and loots every penny of
Social Security trust fund surpluses in
order to claim balance.

This chart | think discloses just how
fraudulent the proposal we are about to
vote on is. It shows the deficits and
debt in the year 2002. If this is a bal-
anced budget amendment, then in the
year 2002, in which it is fully effected,
one would expect the debt would not be
increasing, that it would stop deficit
spending.

That is not what it does. On a unified
basis, they claim balance. That is by
using every penny of every trust fund
of the Federal Government. But if you
look at excluding the Social Security
trust funds and Postal Service funds,
you will find that in the year 2002 we
would have a $103 billion deficit. If you
look more broadly at all of the funds,
all of the trust funds, you find out that
the debt would increase $110 billion in
the year it is effected.

Mr. President, this is not a balanced
budget amendment at all.

Second, there is no provision for a
national economic emergency. We
know that right now the right policy is
to cut spending and balance the budg-
et. That was exactly the wrong policy
in the midst of the Great Depression.
We ought to have provision for a na-
tional economic emergency.

Third and finally, we ought not to
have a circumstance that would permit
unelected judges to write the budget
for the United States. That would be a
profound mistake. The judges know
nothing about the defense needs of
America. They know nothing about the
budget considerations for this country.
The last thing we ought to have happen
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is to have unelected Federal judges sit-
ting around the table writing the budg-
et for the United States.

For those reasons, | am opposed to
the balanced budget amendment that
we will vote on in just a few hours. It
would be a mistake for the country. It
would not stand the test of time.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, the dis-
tinguished Senator from West Virginia
is here, and | will yield to him. How
much time do | have remaining?

The PRESIDING OFFICER. The Sen-
ator from Vermont, on his time, has 12
minutes and 42 seconds, but the Sen-
ator from West Virginia, Mr. BYRD, has
20 minutes reserved time under the
unanimous consent agreement.

Mr. LEAHY. If that is the conclusion
of the Chair, it certainly is one I am
very much in favor of. So that the Sen-
ator from West Virginia will have 20
minutes of his own time.

Mr. BYRD. Mr. President, | thank my
friend from Vermont. May | say that if
he has any problem with speakers
whom he may have promised some
time, if | can be of any help with my
time, | would like him to let me know
and | will yield some of it.

Mr. President, when the delegates
gathered in Philadelphia in May of
1787, much was riding on their delibera-
tions. No one can read the speeches and
notes from the Constitutional Conven-
tion and miss the tenseness in the air
as the men who gathered in May con-
templated the sheer magnitude of their
task. The situation in the states was
critical. These men were charged with
nothing less than breathing life into

the promise of the beautiful prose
crafted by Thomas Jefferson in the
Declaration of Independence. They
would be held accountable if they

failed.

What happened in that room in
Philadelphia was extraordinary. What
emerged was a near perfect balance of
order and liberty, and a careful equa-
nimity between individual freedom and
the need for the security of all. George
Washington described the result as,
“little short of a miracle.”” Indeed, one
cannot read the Constitution without
marveling at the genius of its sparsely
worded Articles. | have often felt that
surely the spirit of the Creator himself
was present in the sultry air during
that season in Philadelphia.

But, the amendment which the Sen-
ate has been considering for the last 11
session days would rudely disrupt the
carefully balanced powers of the three
branches so assiduously planned by the
Framers. It would, for the first time in
our history, write a specific fiscal pol-
icy into a Constitution intended to ac-
commodate the ages. It would sub-
jugate every endeavor, every need,
every aspiration of the people of this
nation to one goal—the goal of perpet-
ually maintaining budget balance. It
would turn a system which has oper-
ated well for over 200 years because of
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its underlying faith in the judgment of
a majority of reasonable men and
women into a system that shackles
that judgment to the whims and poli-
tics of a minority. And because of its
unworkable rigidity, the amendment
would, before long, be deliberately cir-
cumvented, thus laying the ground-
work for the slow undoing of the peo-
ple’s reverence for their organic law.

This idea, which seems so simple on
its face, has been born of mass frustra-
tion and political expediency. Ours is
an age transfixed by efficiency, and the
sometimes inefficient, often untidy
machinations of representative democ-
racy can seem cumbersome. Ours is an
age, too, which deifies certainty—an
age which has great faith in our ability
to quantify everything, to predict all
contingencies, to deal with all
eventualities in advance. In fact, much
of the law which we write today seems
to reflect an almost compulsive urge to
anticipate, regulate, and control every
human activity.

It is ironic that many who support
this amendment also rail against the
large hand of government control in
the private sector. What is this amend-
ment but a strange hyperextension of
that same urge to try to predict and
control every budget eventuality with
some sort of legal restriction which
will keep us in budget balance in per-
petuity? Especially in the case of the
budget process, our laws have already
become so complicated that few in
Washington truly understand them.
Why would we want to compound that
complexity by the addition of a con-
stitutional amendment and all of the
rigidity and danger that it poses? The
answer is simply that the people are
frustrated, and this amendment can
serve as political cover for a time. So
we all decry debt and bemoan deficits
and claim that we need the amendment
for discipline. It is the magic formula.
It is the ultimate fix for our budget
problems.

The distinguished chairman of the
Judiciary Committee has, since the
start of this debate, kept the budget
documents for the past 28 years upon
his desk. It is true that we have run
large deficits during many of those
years. But, let us not forget that the
heavy spending that this nation under-
took during the cold war certainly con-
tributed to those unbalanced budgets.

Yes, we ran deficits, but | was here,
and | can tell you that there was no
significant feeling in this chamber that
that money was not well spent. This
body reflected a strong consensus in
the nation as a whole that we needed
to spend whatever it took to assure our
survival as a nation, and to prevail
over the Soviet Empire in the cold war.
Starting in 1962 and continuing until
1982, the annual average percentage for
defense spending of the entire discre-
tionary spending pie was 60.6 percent.
From FY 1983 to FY 1992, defense
spending exceeded domestic spending
by an annual average of 68 percent for
the whole period. The rationale pro-
vided by then President Reagan was
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that we would spend the Russians into
the ground. Their economy was no
match for ours and the Evil Empire
would implode.

It was a successful strategy. The So-
viets were unable to match our defense
investments and beggared their econ-
omy to such an extent that it was a
major contributing factor to the shat-
tering of the Soviet empire.

Was that money well spent? Did we
invest wisely? You bet we did! It was
one of the best investments ever made
by the United States over time. Yet, it
could never have been done under this
amendment.

We got something invaluable for that
budgetary debt. We protected our way
of life and our freedoms against a for-
eign menace. And not only did we pro-
tect our way of life, we performed a
service for millions of people around
the globe by breaking the backs of the
Soviets. Those annual budgets were
based on an assessment of the best in-
terests of our national needs at the
time by a majority in the Congress
working with the Executive. And that
is exactly as the Framers envisioned.

Throughout this debate, | have heard
debt and deficits portrayed as ‘‘im-
moral”’. What folly that is! While most
would say that gambling debts are bad,
or immoral, would anyone claim that
borrowing to send a child to college or
to provide a home for one’s family is an
evil or immoral thing? Indeed it can be
immoral not to borrow. And by deny-
ing future leaders the budgetary free-
dom to borrow for investments for fu-
ture generations, are we not depriving
those future citizens of the birthright
of realizing their full potential? By
subjugating every other objective and
every national endeavor, everything,
from protecting an ally, to building up
to fight a war, to conquering an epi-
demic, to feeding the starving, to in-
vesting in public infrastructure, to
educating our children, to challenging
foreign competition in the inter-
national playing field, to protecting
our economy in the event of a reces-
sion, everything will be held hostage to
the all supreme god, the golden calf, of
balancing the budget each and every
year. Is that what the American people
want?

Has anyone been noticing the recent
economic surge of China? Its growth
rate is now around 10 percent a year.
Its economy now ranks third in the
world. And China has increased its
military budget by 50 percent in real
terms between 1988 and 1993. Surely
China is fast becoming an economic
power to be reckoned with. Are my col-
leagues completely sure that, even in
the military arena, future challenges
will not arise that may require us to
again mount a long, steady buildup of
fresh dollars for defense? We need the
tools to react. We cannot anticipate
every future contingency.

Yes, it is true that presently, our
debt is too high. In part, we are still
grappling with the residue of debt from
the cold war buildup and the savings
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and loan crisis. In cooperation with
President Clinton, over the past sev-
eral years the deficit has been coming
down. We have heard the concern of the
people. Our system is working in ex-
actly the way the Framers intended.
We have had the latitude to meet our
challenges. We have all the constitu-
tional power we need right now to bal-
ance the budget. We need nothing
more. Adoption of this amendment will
only close down our future options and
invite the ingenuity of circumvention.
Let no one be confused. If this amend-
ment were ever to become part of our
sacred Constitution, all of our collec-
tive energies, henceforth, would be de-
voted to overcoming each of the obsta-
cles it will have erected. A thousand
flowers would bloom—all of them sow-
ing the poisonous seeds of disrespect
for our law and further mistrust of
Government.

Balancing the budget is, indeed, a
very difficult task. It is difficult be-
cause it means inflicting pain. It
means making decisions that are not
popular, and it means hurting some
people because of cuts to programs
that matter in their lives. But we were
sent here to use our judgment and to
make the hard decisions. All that we
have to do now is don the ““velvet cloak
of responsibility.”” We need to begin by
telling the people the truth about what
it will take to achieve yearly budget
balance. If this is to be our goal, taxes
will have to be raised and popular pro-
grams will have to be cut, because
there is no other way.

Already, our lack of courage and can-
dor has resulted in mistrust by our
constituents. But, surely the answer to
our political dilemma is not to make
our Constitution a scapegoat. Let us
not make this Constitution a scape-
goat. Let us never go down the ridicu-
lous road of saying to the people, “it’s
not my fault, the Constitution made
me do it.”” That is the ultimate cop-
out. The easiest thing in the world for
politicians and for bureaucrats to do is
to hide behind the regulations or, in
this case, behind a constitutional
amendment. One of the few things that
continues to unite us and to command
our collective reverence is our Con-
stitution. | would hope that we would
always be unwilling to risk that pre-
cious commodity, just so politicians
can more conveniently duck the ac-
countability for difficult decisions.

Public policy is often controversial,
but it can only be crafted by human
judgment. No process—no amendment
to the Constitution, no law that can
ever be devised can ever substitute for
it. The dream of a somehow automatic
government, completely objective and
insulated from the perils of flawed
human judgement, may be in vogue
today because it fits neatly with our
traditional fear of government, espe-
cially big government. But, automatic,
mechanistic, formula approaches to
governing are really the antithesis of
what the Framers had in mind.

Theirs was a vision of well-motivated
men, kept in check by carefully bal-
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anced powers and accountability to the
public, but left unfettered enough to
deal with the changes and challenges of
the ages. The proponents of this
amendment claim that we must have
this amendment or there will be no dis-
cipline to force budget balance. Con-
sider the paucity of that argument! Re-
member that word, accountability. The
people have all the tools they need to
discipline us, simply by exercising
their rights at the ballot box come
election day. | believe that we can
meet our responsibilities to bring this
budget to balance without resorting to
this ruinous encumbrance of our Con-
stitution. But, we must all step up to
our responsibilities, be accountable to
our people, and put aside partisanship
if we are to succeed. If we do that, then
this amendment will at last be rel-
egated to the ash heap of bad ideas
where it most assuredly belongs.

I have fought this fight a half dozen
times in the Senate since 1986. Frank-
ly, I am weary. There is so much at
stake. But, each time that | fight this
amendment anew, | thank God that
there are those members who are will-
ing to risk political popularity for the
dictates of their own consciences.

And they have no one to answer to
but their constituents. When they take
the oath of office to be United States
Senator, they do not surrender their
independence. They do not surrender
their independence. They do not sur-
render their consciences to anybody in
this Chamber or in this Government.
And they are accountable only to the
people of their States.

They have not taken the easiest
course. They have chosen, rather, to go
against the prevailing political winds
in order to do the right thing. There
can be no other motivation for such
courage, but a deep and abiding love
for this magnificent country of ours.

The 5th century Athenian statesman,
Pericles, delivered a funeral oration to
commemorate the soldiers who gave
their lives at the battle of Salamis.
Upon that occasion he said, ‘“‘It was for
such a country, then, that these men,
nobly resolving not to have it taken
from them, fell fighting and every one
of their survivors may well be willing
to suffer in its behalf.”” | thank God for
a continuing supply of these noble men
and women in our own time, “willing
to suffer’” on behalf of our country and
its Constitution. Because of their cour-
age, the “miracle at Philadelphia”
may be preserved for yet a while
longer.

Mr. President, | yield the floor.

Mr. LEAHY. Mr. President, what is
the time situation?

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Ver-
mont has 12 minutes, 40 seconds re-
maining.

Mr. BYRD. Mr. President, do | have
any time remaining?

The PRESIDING OFFICER. The Sen-
ator from West Virginia has yielded
back 1¥> minutes.

Mr. BYRD. | thank the Chair.
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Mr. LEAHY. Mr. President, the Sen-
ator from West Virginia has stood stal-
wartly like the giant rock maple trees
of Vermont, those trees, which have
such great strength but are also the
source of Vermont’s sweetest product,
maple syrup. | say this because we
know of the kindness and gentleness
toward his colleagues of the distin-
guished Senator from West Virginia,
but we know that like the rock maple
trees of Vermont, he does not bend to
the attacks on the Constitution.

Mr. BYRD. Mr. President, will
Senator yield?

Mr. LEAHY. Of course.

Mr. BYRD. | thank my friend from
Vermont whose heart is as stout as the
Irish oak and as pure as the Lakes of
Killarney.

Mr. LEAHY. | didn’t think in 22 years
I would be at a loss for words on the
floor of the Senate, but that came as
close, let me tell you.

Mr. President, we will come very
soon to a vote. The distinguished Sen-
ator from West Virginia does deserve
enormous credit for standing up each
time for the Constitution. Really, that
is what | am urging Senators to do.
There is no question in my mind that if
we took a public opinion poll, the popu-
lar thing, the easy thing would be to
vote for this constitutional amend-
ment, and we can say, then, as soon as
the States ratify it, it is somebody
else’s problem.

If we don’t stand up and do the things
we need to do to protect the Constitu-
tion, if we don’t stand up and do the
things we need to do to bring down the
deficit, if we don’t stand up and cast
the tough and unpopular votes, well,
then, somebody can go to court and let
the courts straighten it out.

Mr. President, when 1 first an-
nounced for the U.S. Senate in this
week—this very week—in 1974, | was a
33-year-old prosecutor in the only
State in the Union that had never
elected a member of my party. | told
the people of Vermont, “You may not
always agree with me on every single
thing | will do, but I will make you one
pledge: | will hold your interests and
the interests of the country foremost. |
will follow my best judgment. | will
follow my conscience. | will not allow
myself to be swayed by passing polls
and fancies, and | will always try to do
right.”

I have cast more votes in the U.S.
Senate than any Senator in Vermont’s
history. | have cast more votes in the
U.S. Senate, by far, than any Senator
in Vermont’s history. If | went back
through those thousands of votes, | bet
I could find a vote or two or three or
four that might come as close. Some
come to mind, because some of these
votes were votes, if | could have cast it
on a balance, | would have cast 51 per-
cent one way, 49 percent the other,
they were that close.

I remember the wise advice of the
majority leader when | first came here,
Senator Mansfield of Montana, who
said, ““Don’t worry if maybe you have

the
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some difficulty on a very close vote. Do
what you think is right, and if later
you determine maybe you made a mis-
take, the issue will come up again.” It
usually does.

So if |1 go back to the thousands of
votes, | could find one of those 51 to 49
votes, but this is not one of those 51 to
49 votes. On this vote, | have no ques-
tion in my mind what is the right vote.
It is not the popular vote, but it is the
right vote, and that is the vote | will
cast against this amendment, because
we have amended the Constitution only
17 times since the Bill of Rights, and
two of those amendments crossed each
other out: One was for prohibition; one
was to end prohibition. All the other
amendments have stayed there, be-
cause the men and women who came
before us carefully considered what was
best for the country, what was best for
our Constitution, and even though dur-
ing this time the temptation, the siren
song of constitutional amendments has
been heard through the Halls of the
House and the Senate hundreds and
hundreds of times, the siren song has
been heard by those campaigning, by
those elected and by those defeated,
but the siren song was resisted. We are
a better country for it.

This is not a time to try to manipu-
late the Constitution of the United
States of America. This is not a time
to put into the Constitution an amend-
ment so flawed, an amendment that
leaves more questions unanswered than
questions answered, an amendment
that may look good on a bumper stick-
er but stinks like a dead mackerel on
the shores of the Constitution. This is
not an amendment this Senate should
send to the States.

Rather, what we should do, Repub-
licans and Democrats alike, is join to-
gether and pass real budgets, pass
those budgets that allow the United
States to continue to have the world’s
strongest economy, an economy that is
the envy of every other country, and an
economy, incidentally, which has a
smaller deficit as part of its gross do-
mestic product than any of the rest of
the industrialized world, an economy
which is unmatched in recorded his-
tory, and realize that there are things
that we should spend for.

Thomas Jefferson borrowed an
amount, | think, equal to about twice
what the whole budget of the United
States was to make the Louisiana pur-
chase. Is there anybody here who would
like to see what this country would be
like had we not made that Louisiana
purchase, had we not had that west-
ward expansion? If we had not been
able to go out to our Western States,
why, there are some Senators even cur-
rently in this Chamber today who
might not have States to represent had
we not had the Louisiana purchase.

I ask Senators to think back to when
the Constitution was put together.
Small States and large States were
given an equal voice in this body so
that they could maintain their iden-
tity. What a great compromise that
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was, what that did to allow this coun-
try to hold together—an advantage, ob-
viously, to my own State of Vermont.
But under this constitutional amend-
ment, on matters of spending, on mat-
ters of crises, on matters of natural
disasters, we would no longer have that
parity. We would be left at the whim of
the minority, not of the majority.

So, Mr. President, on this vote, I am
sure in my heart and soul | am voting
the right way, the right way for the
State of Vermont. But | must say to
my fellow Vermonters, even more im-
portant, it is the right way for our
country and our Constitution.

I was raised in a household brought
to revere the Constitution. | have
taken an oath to support it in each of
my terms in the U.S. Senate, in each of
my terms as a prosecuting attorney. |
remember each and every time | took
that oath because 1 stopped and
thought of what | was swearing alle-
giance to. It is what sets us apart from
all other countries on Earth. It is why
we have a Constitution that every one
of us should stop and read and reread
periodically. It is why, if we have a
matter where we want to bring down
the deficits, then do it the honest, old-
fashioned way, vote to bring it down,
vote the hard choices, vote against the
special interest groups on the right or
left, vote for what is best for the coun-
try, but do not pass the responsibility
off to our Constitution, to future gen-
erations, to the courts to do what we
are elected to do, what we are paid to
do, and, more important, what we are
sworn to do for this country.

This is something that should unite
Democrats and Republicans. When this
debate is over and after this vote has
gone by, | hope that before we go to
more bumper-sticker kinds of debates,
that we go to the issues where we can
join. Certainly the financial status of
this country is one.

Mr. President, earlier today, | was
summarizing the debate that the Sen-
ate has had on this proposed 28th
amendment to the Constitution of the
United States. | would like to continue
that discussion to complete the
RECORD on this historic debate.

REID, FEINSTEIN AND DORGAN AMENDMENTS

Senator REID offered a perfecting
amendment to exclude the Social Secu-
rity trust fund from Senate Joint Reso-
lution 1. Senators FEINSTEIN and DOR-
GAN also offered substitute constitu-
tional amendments that would have ex-
cluded the Social Security trust fund
from the balanced budget mandates.
The Reid, Feinstein and Dorgan
amendments all focused on removing
any threat to Social Security by this
proposed constitutional amendment.

The Social Security Program is
America’s contract with its senior citi-
zens. Were the underlying resolution to
become the basis for a constitu-
tionally-mandated budget balancing
act, Social Security would be rendered
just another Government program and
have its place on the chopping block
with everything else.
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Since 1983, Congress has acted to pro-
tect Social Security from overall budg-
et cuts. The Social Security Amend-
ments of 1983 required Social Security
to be placed off budget within 10 years.
That protective legislation passed the
Senate 58 to 14 with a strong bipartisan
majority. In fact, Congress accelerated
this process. Rather than wait 10 years,
the Balanced Budget and Emergency
Deficit Control Act of 1985, commonly
known as Gramm-Rudman-Hollings,
placed Social Security off budget be-
ginning in 1986. This means that the
congressional budget resolution in 1985
was the last time that Social Security
was included in the Federal budgets
that Congress approves each year.

Gramm-Rudman-Hollings permitted
across-the-board spending cuts—se-
questration—when budgetary goals are
not achieved. By its actions placing So-
cial Security off budget, Congress ex-
plicitly and intentionally exempted So-
cial Security from the sequestration
process. Gramm-Rudman-Hollings—
with its protections for Social Secu-
rity—passed the Senate 61 to 31 with a
strong bipartisan majority.

The Budget Enforcement Act of 1990
reinforced earlier protections by plac-
ing Social Security even more clearly
off budget. This bill, too, passed the
Senate 54 to 45 with the bipartisan sup-
port of 35 Democrats and 19 Repub-
licans.

The proposed constitutional amend-
ment turns its back on these many
years of bipartisan progress in protect-
ing Social Security from the ebb and
flow of efforts to eliminate the deficit.
I believe that our senior citizens de-
serve better.

When the Government overestimates
revenues for an upcoming year, or
underestimates expenses, or something
changes in the course of the year to in-
fluence either, the budget goes out of
balance and, under Senate Joint Reso-
lution 1, the Government is out of
money. The amendment’s mandates
would make continued expenditures
into constitutional violations of law. If
this proposed constitutional amend-
ment were enshrined in the Constitu-
tion, it could force the Federal Govern-
ment to stop making payments for any
number of obligations, possibly includ-
ing payment of Social Security checks,
until the budget imbalance could be
corrected.

Treasury Secretary Rubin warned
the Judiciary Committee of this great
risk, when he testified:

[T]he amendment poses immense enforce-
ment problems that might well lead to the
involvement of the courts in budget deci-
sions, unprecedented impoundment powers
for the President or the temporary cessation
of all federal payments. Any of these options
could disrupt Social Security and Medicare
payments.

Further, if the President and Con-
gress reached a budget impasse under
the proposed constitutional amend-
ment, Secretary Rubin cautioned:

Some proponents have suggested that
under these circumstances, the President
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would stop issuing checks, including those
for Social Security benefits. Alternatively,
judges might become deeply involved in de-
termining whether Social Security or Medi-
care checks would be stopped.

This would be a disaster for senior
citizens on fixed incomes who live on
Social Security and Medicare from
check to check. When they miss a
check, they will not have the funds to
pay the rent or meet the mortgage, buy
groceries, pay their utility bills, heat
their homes, pay for medical care or
needed pharmaceutical drugs, or meet
other expenses.

That is the dilemma that the Social
Security system would face if Social
Security is not protected under this
proposed constitutional amendment. In
his recent letter to Senator DASCHLE,
the President stated:

I am very concerned that Senate Joint
Resolution 1, the constitutional amendment
to balance the budget, could pose grave risks
to the Social Security System. In the event
of an impasse in which the budget require-
ments can neither be waived nor met, dis-
bursements or unelected judges could reduce
benefits to comply with this constitutional
mandate. No subsequent implementing legis-
lation could protect Social Security with
certainty because a constitutional amend-
ment overrides statutory law.

The 1983 bipartisan Social Security
Commission headed by Alan Greenspan
recommended converting the Social
Security system from a pure pay-as-
you-go program to one that builds up
surpluses to pay for the future retire-
ment of the baby boom generation. The
Greenspan Commission recommended
taking Social Security off budget in
order to meet this goal without sub-
jecting the program to the vicissitudes
of Federal budgeting for other pro-
grams. Congress concurred with the
Greenspan Commission’s recommenda-
tions in passing the Social Security
Amendments of 1983.

Just as families save for their retire-
ments, the Social Security Program
currently is building up surpluses while
baby boomers are still working in order
to be able to afford their retirements in
the next century. This proposed con-
stitutional amendment would encour-
age, even necessitate, Congress, the
President, and the courts using Social
Security as a way to comply with the
amendment. When the trust fund be-
gins to shrink after the year 2020, this
proposed constitutional amendment
would add pressure on the Government
to cut Social Security rather than risk
constitutional violation. Instead, we
ought to be working on ways to honor
our commitments and ensure the long-
term solvency of Social Security.

A recent analysis from the Center for
Budget and Policy Priorities is telling.
It says:

The Leadership version [of S.J. Res. 1]
would be virtually certain to precipitate a
massive crisis in Social Security about 20
years from now, even if legislation has been
passed in the meantime putting Social Secu-
rity in long-term actuarial balance. To help
pay the benefits of the baby boom genera-
tion, the nation would face an excruciating
choice at that time between much deeper
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cuts in Social Security benefits than were
needed to make Social Security solvent and
a much larger increase in payroll taxes than
would otherwise be required. There would be
only one other alternative—to finance Social
Security deficits in those years not by draw-
ing down the Social Security surplus but by
raising other taxes substantially or slashing
the rest of government severely. As a result,
the government might fail to provide ade-
quately for other basic services, potentially
including the national defense.

Congress can balance the budget
while protecting Social Security, but
the sponsors of the underlying resolu-
tion tabled the Reid, Feinstein and
Dorgan amendments. | do want to ac-
knowledge Senator MCcCAIN and Sen-
ator SPECTER for voting their con-
science on the Reid and Dorgan amend-
ments to protect Social Security. I re-
spect their decisions to buck their par-
ty’s no-amendments strategy on this
point. Their votes not to table these
amendments were, | believe, the only
times Republicans voted to do any-
thing other than march lock-step with
their leadership in support of the origi-
nal language of Senate Joint Resolu-
tion 1.

TORRICELLI AND FEINSTEIN AMENDMENTS

Before he announced his determina-
tion how he would vote on the underly-
ing resolution Senator TORRICELLI of-
fered an amendment that highlighted
another serious flaw in Senate Joint
Resolution 1. The underling resolution
prohibits capital budgeting.

As Senator TORRICELLI so forcefully
pointed out during the Judiciary Com-
mittee deliberations on Senate Joint
Resolution 1, we as a nation are suffer-
ing from a capital investment crisis. In
1965, more than 6 percent of our Fed-
eral expenditures were invested in in-
frastructure such as roads, bridges,
ports, and mass transit systems. By
1992, that share of capital investment
had fallen by more than half to about
3 percent of our Federal budget and
this year it will approach barely 2 per-
cent.

At the same time as our infrastruc-
ture funding has been shrinking, our
Nation’s needs have continued to grow.
The result is that we are becoming a
nation in disrepair. For instance, more
than a quarter of a million miles of
roads need repair and more than 25 per-
cent of our bridges have exceeded their
lifespan.

This failure to maintain adequate in-
frastructure is hurting our competi-
tiveness in the global economy. We are
competing against other countries with
the foresight to repair their roads and
bridges, modernize their transit sys-
tems, maintain their ports, build new
schools, and make the investments in
telecommunications infrastructure
that are the keys to success in today’s
global competition. The United States
is dead last among the G-7 nations in
public infrastructure investment as a
percentage of gross domestic product.

We must reverse this trend and make
the long-term investments needed to
support a strong economy. We must be
able to invest in education if we are to
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give our children their best chance to
compete and win in the coming cen-
tury.

Sections 1 and 7 of the underlying
resolution prohibit capital budgeting.
All expenditures, whether the equiva-
lent of operating expenses or capital
investments, are tallied the same for
purposes of this proposed constitu-
tional amendment. The sponsors and
proponents of this measure refuse to
permit any exception and future Con-
gresses will be forever barred from
solving our infrastructure crisis by cre-
ating a capital budget for long-term in-
vestments.

Senate committee hearings in 1995
established an extensive record in sup-
port of maintaining a separate capital
budget. Herbert Stein, of the American
Enterprise Institute and former eco-
nomic adviser to President Nixon; Ed-
ward V. Regan, of the Jerome Levy Ec-
onomics Institute and former New
York State controller; and Dr. Fred
Bergsten, on behalf of the bipartisan
Competitiveness Policy Council and
former Assistant Secretary of the
Treasury during the Carter administra-
tion; differed on the wisdom of enact-
ing a constitutional amendment on the
budget but all agreed on one thing: If
such an amendment were to be consid-
ered it should separate capital invest-
ments for any annual balance require-
ment.

Nonetheless, when the majority had
the opportunity to consider amend-
ments that would have allowed for a
separate budget for capital invest-
ments, it rejected them. This was a
principal thrust of the Torricelli sub-
stitute and an important aspect of the
Feinstein substitute. They were flatly
rejected by the majority and their no
amendments approach to consideration
of the underlying resolution. Both of
these amendments were tabled with all
Republican members who voted, voting
against capital budgeting.

This inflexibility is one of the prin-
cipal objections of the more than 1,000
economists who oppose Senate Joint
Resolution 1. It is also one of the rea-
sons President Clinton opposes this
constitutional amendment on budget-
ing. As the President so clearly stated:

We must give future generations the free-
dom to formulate the federal budget in ways
they deem most appropriate. For example,
some believe that the federal government
should do what many state governments do:
adopt a balanced operating budget and a sep-
arate capital budget. Under this constitu-
tional balanced budget proposal, the govern-
ment would be precluded from doing so.

During the Judiciary Committee’s
January 17 hearing, Robert Greenstein
of the Center on Budget and Policy Pri-
orities explained:

What families do when they balance their
budget is families say that all of their in-
come, including money they borrow, equals
all the cash they pay out. Families borrow
money when they purchase a house through
a mortgage, when they buy a car, and espe-
cially when they send a child to college. If
families had to operate on the basis that this
amendment does, they would have to pay for
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all of college education out of the current
year’s income, all of the entire cost of a
home, not the down payment, the whole
thing, out of the current year’s income. No-
body operates that way.

The actions of Thomas Jefferson as
President, as opposed to his oft-quoted
ruminations about the evils of public
debt, are also instructive but ignored
by the majority. In 1804, President Jef-
ferson had the United States borrow $15
million, in 1804 dollars, by selling
bonds to finance the Louisiana Pur-
chase. That amount approximates
more than $225 billion in 1993 dollars
and exceeds every Federal budget defi-
cit except for the final 2 years of the
Bush administration.

Was President Jefferson wrong to in-
vest in the Louisiana Territory that
provided this country with 15 States?
Of course not. But had the provisions
of Senate Joint Resolution 1 been in-
cluded in the Constitution, our Na-
tion’s westward expansion might well
have ended at the Mississippi River.

Under the underlying resolution, the
failure to permit a capital budget
would have severe consequences by dis-
couraging long-term investment and
ignoring our infrastructure crisis. Just
as a budget deficit unfairly harms fu-
ture generations so, too, does the fail-
ure to differentiate capital invest-
ments from operating and consumption
expenditures. The inevitable result will
be less investment in our country’s fu-
ture, pressure to operate through inef-
ficient leasing practices and gim-
mickry.

The majority ignores the fact that 42
States, most cities, and businesses ex-
clude from their balanced budget re-
quirements capital, enterprise, or trust
funds that are financed primarily by
borrowing rather than by current reve-
nue. Moreover, most States with bal-
anced budget requirements use capital

funds that finance major capitol
projects by issuing long-term debt.
The Nation’s leading economists

agree that a capital budget is an essen-
tial part of the State experience with
balanced budget requirements and that
the omission of a capital budget in this
proposed constitutional amendment is
a major flaw. These economists note:
Unlike many state constitutions, which
permit borrowing to finance capital expendi-
tures, the proposed federal amendment
makes no distinction between capital invest-
ments and current outlays. . . . The amend-
ment would prevent federal borrowing to fi-
nance expenditures for infrastructure, edu-
cation, research and development, environ-
mental protection, and other investments
vital to the nation’s future well-being.
Having defeated all attempts to allow
for capital budgeting within the under-
lying resolution over the last several
weeks, the weekend papers are again
hinting that the Republican leadership
is rethinking its strategy and may be
willing to reconsider whether capital
budgeting can be incorporated into the
underlying resolution. These vacilla-
tions by the majority illustrate why
this matter is not appropriate for a
constitutional amendment. The Con-
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stitution cannot be made to say and re-
quire one fiscal policy one week and
the opposite the next. That is not the
stuff of the Constitution. These are
matters of public interest that can be
addressed by policy and statutes that
serve the times and the needs of the
American people.
BOXER AMENDMENT

Senator BOXER offered an amend-
ment to Senate Joint Resolution 1 that
again pointed out a serious and sub-
stantial flaw with this proposed con-
stitutional amendment. The Boxer
amendment would have permitted Con-
gress to response to emergencies and
natural disasters by a majority vote.

The proposed constitutional amend-
ment can no more prevent a recession
than it can an earthquake, but it will
restrict our ability to deal with the ef-
fects of both. A natural disaster, such
as a large-scale flood, earthquake, or
fire, could require the Federal Govern-
ment to expend large sums to assist
the victims and begin to rebuild the
ravaged area. We need only look to the
devastation suffered in Arkansas and
Mississippi over the last few days to be
reminded of nature’s power.

The proposed constitutional amend-
ment would make these kinds of sud-
den emergency expenditures impossible
because they would cause an unauthor-
ized increase in the deficit. Humani-
tarian efforts could and would be held
hostage while the requisite super-
majorities were rounded up in each
House of Congress. A minority in ei-
ther House could block such efforts al-
together or extort other paybacks.

In recent years, the Federal Govern-
ment has been called on to give critical
aid to supplement State and local ef-
forts to protect the public health and
safety in response to major disasters
and emergencies. Much of this aid has
been paid for by supplemental appro-
priations because of the unexpected na-
ture of major disasters and emer-
gencies.

From fiscal years 1989 to 1996 Con-
gress had to appropriate supplemental
major disaster and emergency relief in
every year but one. For example, in
1992, Congress passed an emergency
supplemental appropriation over $4 bil-
lion to help victims of the Los Angeles
riots, the Chicago floods, and Hurri-
cane Andrew. In 1993, Congress passed
an emergency supplemental appropria-
tion of $2 billion to help victims of the
Midwest floods. In 1994, Congress
passed an emergency supplemental ap-
propriation of more than $4 billion to
help victims of the Los Angeles earth-
quake.

Relief for major disasters and emer-
gencies must be flexible. Usually, a
swift response from the Federal Gov-
ernment is needed to aid local relief ef-
forts. Disaster and emergency relief by
constitutional mandate is a prescrip-
tion for gridlock, not swift action.
When your State is hit by a major dis-
aster or emergency, do you want criti-
cal Federal assistance to hang on the
whims of 41 Senators or 175 Represent-
atives?
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Our Founders rejected requirements
of supermajorities. We should look to
their sound reasons for rejecting super-
majority requirements before we im-
pose on our most vulnerable and need-
iest citizens a three-fifths supermajor-
ity requirement to provide them Fed-
eral relief from major disasters and
emergencies.

Alexander Hamilton painted an
alarming picture in “Federalist Paper
No. 22’ of the consequences of the poi-
son of supermajority requirements.
Hamilton said that supermajority re-
quirements serve ‘““to destroy the en-
ergy of the government, and to sub-
stitute the pleasure, caprice, or arti-
fices of an insignificant, turbulent, or
corrupt junto to the regular delibera-
tions and decisions of a respectable
majority.”’

These supermajority requirements
are a recipe for increased gridlock, not
more efficient action. As Hamilton
noted long ago: ‘‘Hence, tedious delays;
continual negotiation and intrigue;
contemptible compromises of the pub-
lic good.”” Such supermajority require-
ments reflect a basic distrust not just
of Congress, but of the electorate itself.
I reject that notion.

| fear that a supermajority require-
ment will lead to some in Congress
playing politics with critical relief
from disasters and emergencies. Even
with today’s simple majority require-
ment for supplemental appropriations
for disaster and emergency relief, we
see the potential for partisan politics.

In the last Congress a multibillion-
dollar disaster aid package for Califor-
nia was caught in the budget wars be-
tween President Clinton and House Re-
publicans. The House Republican lead-
ership delayed action on a request from
the President for supplemental appro-
priations for emergency relief for vic-
tims of the California floods and Los
Angeles earthquake. Fortunately, pub-
lic outcry forced the House Repub-
licans to relent. That political games-
manship happened with only a simple
majority requirement for supplemental
appropriations for disaster and emer-
gency relief. Think what would happen
if Congress had to clear a supermajor-
ity hurdle to pass disaster and emer-
gency relief.

Again, instead of addressing the seri-
ous and substantial concerns raised by
the Boxer amendment, the sponsors
and proponents of Senate Joint Resolu-
tion 1 simply opposed its consideration
as creating a loophole in the underly-
ing resolution. They did not offer alter-
native language to address the emer-
gency and natural disaster concerns
surrounding Senate Joint Resolution 1.
Instead, with lock-step voting, they ta-
bled the Boxer amendment by a vote of
60 to 40.

FEINGOLD AMENDMENT

Senator FEINGoOLD offered several
amendments to Senate Joint Resolu-
tion 1, including one that would have
permitted the use of a ‘“‘rainy day”’
fund. Simply put, the Feingold amend-
ment would have allowed the use of an
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accumulated surplus for necessary ex-
penditures during any fiscal year.

Section 6 of the underlying resolu-
tion states: ‘““The Congress shall en-
force and implement this article by ap-
propriate legislation, which may rely
on estimates of outlays and receipts.”
[Emphasis added].

What happens when these estimates
of outlays and receipts fail to come
true during the fiscal year? As is
ususally the case each year, Congress
is wrong on its economic forecasts. For
example, in June 1995 the Congress
adopted a budget resolution that an-
ticipated a deficit of $170 billion in the
1996 fiscal year. In August 1995, the
Congressional Budget Office antici-
pated a deficit of $189 billion for the
1996 fiscal year. But the deficit for the
1996 fiscal year was actually $107 bil-
lion.

To respond to the usual budget fore-
cast corrections, several of the major-
ity’s witinesses during Judiciary Com-
mittee hearings recommended that
Senate Joint Resolution 1 be amended
to allow the Federal Government to es-
tablish a rainy day fund or stabiliza-
tion fund. This fund would adjust to
budget shortfalls or overruns during
the fiscal year.

For example, James C. Miller I,
former Director of the Office of Man-
agement and Budget during the Reagan
administration, testified:

I would urge you to consider incorporating
a “‘rainy day fund.” Thus, if one year reve-
nues fell short (or outlays ran over), you
could dip into this fund without violating
the balanced budget requirement.

If the experience in the States is in-
structive, then a rainy day fund is a
necessity for any balanced budget re-
quirement. According to the American
Legislative Exchange Council, 45
States have budget stabilization funds
or rainy day funds to respond to unan-
ticipated shortfalls in revenue or over-
runs in outlays.

The majority, however, ignores the
advice of its own witnesses and the ex-
perience in the States, and prohibits
the use of a rainy day fund under this
proposed constitutional amendment.
Instead of adopting the Feingold
amendment, the majority simply
marched forward lock-step in their no-
amendments strategy and tabled the
Feingold amendment by a vote of 60 to
40.

KENNEDY AMENDMENT

Finally, Senator KENNEDY offered an
amendment to Senate Joint Resolution
1 that revealed perhaps its most seri-
ous flaw. The Kennedy amendment was
a sincere effort to confront the matters
of enforcement of the underlying reso-
lution, which would have limited the
enforcement of the proposed constitu-
tional amendment to Congress.

As James Madison wrote in The Fed-
eralist No. 48, ‘‘the legislative depart-
ment alone has access to the pockets of
the people.” Our Constitution now
gives Congress the primary authority,
and responsibility, with regard to the
raising and expenditure of outlays. The
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proposed amendment would dramati-
cally alter the allocation of powers set
forth in article I, sections 7, 8, and 9.

It risks casting the Federal and State
courts in the role of Federal budget
czars deciding in myriad cases whether
the Federal budget is impermissibly
out of balance, and where it is, forbid-
ding spending and ordering what rem-
edies it deems appropriate for the con-
stitutional violations occasioned by
circumstances in which outlays exceed-

ing revenues in any year without
supermajority approval of the Con-
gress.

Although the proponents of the pro-
posed constitutional amendment have
left it silent with regard to the role of
the courts in its interpretation, imple-
mentation, and enforcement, that si-
lence is deafening.

Section 1 of the amendment contains
a flat prohibition on total outlays ex-
ceeding total receipts in any fiscal
year, except as expressly authorized by
a supermajority in each House of Con-
gress. Having embedded this mandate
in the Constitution, this proposed con-
stitutional amendment invites the
courts to become actively involved in
determining when this constitutional
command is being violated and how
such violations are to be remedied.

In the memorable words of Chief Jus-
tice Marshall: “‘It is, emphatically, the
province and duty of the judicial de-
partment, to say what the law is.”
Marbury v. Madison, 5 U.S., 1 Cranch,
137, 176 (1803). Since that historic deci-
sion, the Supreme Court has had the
preeminent role in articulating the
scope and meaning of our Constitution.
The majority report concedes the fun-
damental obligation of the courts to
say what the law is.

If the proposed constitutional amend-
ment on budgeting were ratified, the
fulfillment of this role by the Supreme
Court, and other courts, could require
them to address complex budgetary is-
sues that courts are ill-suited to re-
solve. As de Tocqueville wrote more
than 148 years ago: ‘‘Scarcely any po-
litical question arises in the United
States that is not resolved, sooner or
later, into a judicial question.” If the
proposed constitutional amendment
were ratified, several of its provisions
would give rise to cases and controver-
sies that the courts would be called
upon to resolve.

Supporters of the proposed constitu-
tional amendment, in fact, desire judi-
cial involvement and enforcement of
its terms. The representative from the
U.S. Chamber of Commerce testified
before the Judiciary Committee:

[T]here is a legitimate and necessary role
for the courts in ensuring compliance with
the amendment. Congress could potentially
circumvent balanced budget amendment re-
quirements through unrealistic revenue esti-
mates, emergency designations, off-budget
accounts, unfunded mandates, and other
gimmickry. It is our view that the need to
proscribe judicial policy making can be rec-
onciled with a constructive role for the
courts in maintaining the integrity of the
balanced budget requirement.
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In response to questions, the rep-
resentative of the National Taxpayers
Union, another advocate for the pro-
posed constitutional amendment on
budgeting in spite of its potential to
lead to tax increases in order to
achieve balance, observed:

We oppose denying judicial review author-
ity, and believe that it would be more dif-
ficult to enforce the provisions of S.J. Res. 1
if Congress were to add such language to the
Balanced Budget Amendment.

The representative of the Family Re-
search Council opposed adding express
language on the role of the courts, not-
ing that they ‘‘would not object to lan-
guage that would prevent judges from
raising taxes’’ and observed:

Under our system of government, each
branch has certain limited means to require
legal compliance by one of the other
branches. The use of this legal authority is
somewhat dependent on the political will of
each branch to exercise their proper author-
ity. Each branch of government will have its
prerogatives to enforce the amendment, sub-
ject to appropriate checks and balances.

Similarly, in 1995, in response to
questions from me, the U.S. Chamber
of Commerce noted: ‘“The BBA would
be policed by the same balance of pow-
ers that the Framers so carefully craft-
ed in the Constitution. Thus, excesses
by the Congress would be controlled by
both the executive and judicial
branches.”

The former Government attorneys
who support the proposed constitu-
tional amendment and have been called
to testify before the Judiciary Com-
mittee over the last several years on
the problem of defining the judicial
role have been unanimous about only
one thing: Court involvement is not
prohibited by the amendment.

Stuart M. Gerson, a former Acting
Attorney General, and William Barr,
the official he replaced at the end of
the Bush administration, differed in
what they regarded as the principal
dangers posed by judicial intervention
and in how they would seek to reduce
the risks of courts involvement, but
they did not say and could not say that
the courts would not be involved in in-
terpreting, implementing, and enforc-
ing the proposed constitutional amend-
ment were it to be ratified.

Mr. Gerson testified he thought judi-
cial intervention would be “limited in
scope’ but conceded that our constitu-
tional law ‘‘does not remove the courts
from the picture entirely where there
is manifest abuse or disregard of un-
equivocal legal pronouncements.” He
noted, in his written statement, that
‘“there is a category of case—that in-
volving whether objective statutory
terms have been satisfied—which al-
ways has been cognizable and will re-
main so under the Balanced Budget
Amendment,” and, in his oral presen-
tation, that “in those few cases where
a cognizable departure from the spe-
cific terms of the amendment can be
shown, courts, indeed must intervene.”

He went on, in response to question-
ing from Senator TORRICELLI, to con-
cede that standing for certain individ-
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uals and Members of Congress is pos-
sible under this amendment:

So, the answer to your question is that |
think that the standing of individuals and
members of Congress is very limited. | do
concede—that there is a category of cases as
to which | would not deny jurisdiction to the
courts to make certain that the Constitution
was being enforced.

When asked by Senator TORRICELLI,
as an example, whether the Senate
sponsors of the proposed constitutional
amendment on budgeting would have
standing before a Federal court to
bring a suit to compel compliance with
its terms, Mr. Gerson said:

In fact, | think that situation is the most
likely situation in which Congressional
standing, which has never before been recog-
nized, might be recognized and | say so in my
prepared testimony. . . . That is the one situ-
ation that even Judge Bork in the D.C. Cir-
cuit recognized might allow Congressional
standing.

The other witness who testified be-
fore the Judiciary Committee on ques-
tions of law and judicial review was
Alan B. Morrison of the Public Citizen
Litigation Group. He observed:

[1In the absence of a clear statement of the
contrary in the Amendment itself, it is like-
ly that parties who claimed that, for exam-
ple, the requirements for revenue increases
in Section 4 had not been satisfied, could
show sufficient injury to meet the case or
controversy requirement in Article 111 of the
Constitution. The same is true for those ob-
jecting to a Presidential impoundment.

Mr. Morrison thus concluded his tes-
timony:

Senator, you will note that Section 1 of
S.J. Res. 1 is not put in terms of the Con-
gress shall enact and the President shall sign
into law. It’s put in absolute terms—total
outlays for any fiscal year shall not exceed.

It seems to me that is a very unusual kind
of constitutional command and that despite
what the courts have done in other cases, no
person sitting at this table or any place else
in this country can accurately predict what
the courts will do, which is the reason why |
say it is so important that the Congress, in
the first instance, assume responsibility,
take it on, of saying what they want about
judicial review and that would be enforced in
the courts.

Written testimony was received by
the Judiciary Committee from Dawn E.
Johnsen, Acting Assistant Attorney
General at the Department of Justice.
In that statement, the current head of
the Office of Legal Counsel indicated
that “‘primary concern of the Depart-
ment of Justice is how a balanced
budget amendment would be enforced—
an issue that none of the proposed
amendments thus far has adequately
addressed.”” The statement continues:

If a balanced budget amendment were to be
enforced by the courts, it could restructure
the balance of power between the branches of
government and could empower unelected
judges to raise taxes or cut spending—fun-
damental policy decisions that judges are ill-
equipped to make.

The Department of Justice testimony
also referred to prior statements by a
former Solicitor General for President
Nixon and Federal judge, Robert H.
Bork, and another former Solicitor
General for President Reagan and Har-
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vard law professor, Charles Fried. Both
men have observed that judicial self-re-
straint, based on doctrines of standing
and political questions, did not over-
come the possibilities of significant
litigation over interpretation, imple-
mentation, and enforcement of the pro-
posed constitutional amendment on
budgeting.

The Department of Justice has not
varied much from that of Robert H.
Bork, 10 years ago:

In the end, there is a range of views about
the extent to which courts would involve
themselves in issues arising under the bal-
anced budget amendment. Former Solicitor
General Bork believes that there ‘‘would
likely be hundreds, if not thousands, of law-
suits around the country’ challenging var-
ious aspects of the amendment. Similarly,
Professor Archibald Cox of Harvard Law
School believes that ‘“‘there is a substantial
chance, even a strong probability, that * * *
federal courts all over the country would be
drawn into its interpretation and enforce-
ment,”” and former Solicitor General Charles
Fried has testified that ‘‘the amendment
would surely precipitate us into subtle and
intricate legal questions, and the litigation
that would ensue would be gruesome, intru-
sive, and not at all edifying.”” Other com-
mentators, such as former Attorney General
William Barr, believe that the political ques-
tion and standing doctrines likely would per-
suade courts to intervene in relatively few
situations, but that ‘‘w]here the j