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the private sector and university re-
searchers and educators and State and
local governments.

There are several ways to accomplish
this. We can do so through a federally
funded research and development cen-
ter, or a consortium of private firms,
or a network of universities and
schools and companies and agencies.
The participants will have to make the
final decision as to what mechanism
works best.

The cost of this initiative, like the
decisionmaking process, should not be
the sole responsibility of the Federal
Government. The costs should be
shared by all the participants.

Mr. President, | am proud of the
progress that we have made on provid-
ing educational technology so it can be
used to upgrade education in our
schools. And | am very encouraged by
the data that shows the first beneficial
impacts in our schools, but we have a
great deal left to do. The President and
many here in Congress deserve credit
for the progress that has been made,
but obviously their continued effort
will be needed in the future.

The private sector, universities, and
educational agencies need to work to-
gether to create a new culture of col-
laboration that will give teachers and
their students the full benefit of these
new technologies that are being devel-
oped.

Mr. President, on a personal note, |
also want to particularly acknowledge
the excellent work that David Schindel
has done as a fellow in my office
throughout the year on this issue of
educational technology, as well as sev-
eral other issues. His accomplishments
have been extremely useful to me and |
think to the Senate. | appreciate his
good work.

Mr. President, with that |
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ENZI. Mr. President, | ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ENZI. Mr. President, | ask unani-
mous consent to speak in morning
business.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized to
speak for up to 10 minutes in morning
business.

Mr. ENZI. Thank you, Mr. President.

suggest

The

THE STATE ENVIRONMENTAL
AUDIT PROTECTION ACT

Mr. ENZI. Mr. President, | come to
the floor—in the waning hours of this
session—to express my continuing frus-
tration with the way that the Environ-
mental Protection Agency is handling
Wyoming’s environmental audit law.
The troubles began last September,
when the EPA delayed granting final
approval of Wyoming’s clean air per-
mitting plan.
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Earlier this year, | joined with the
other Members of Wyoming’s congres-
sional delegation in sending a letter to
Administrator Carol Browner at the
EPA. We suggested that it was inappro-
priate to withhold delegation of Clean
Air Act permitting authority because
of the State’s environmental audit law.
Administrator Browner responded with
an assurance that,

EPA has not taken steps to withhold fur-
ther delegations of Federal programs in Wy-
oming as a result of the State environmental
audit law.

In September, the EPA announced
that it had completed its review of Wy-
oming’s audit law. It found that,

The State won’t need to make statutory
changes to the self-audit law to retain pri-
macy over Federal laws like the Clean Air
Act.

The EPA went on to say that,

The law shouldn’t interfere with the Wyo-
ming Department of Environmental
Quality’s efforts to gain primacy over sev-
eral other Federal programs.

Mr. President, in spite of Ms.
Browner’s assurances, there has been a
very real and ongoing manipulation of
States that attempt to craft sensible
audit laws. | trust that my colleagues
from Colorado, Utah, Michigan, and
Texas would be able to verify that ac-
tivity. Their States have all been co-
erced by the EPA into changing their
audit laws.

On October 29, | introduced the State
Environmental Audit Protection Act,
which is S. 1332. This bill would provide
a safe harbor from EPA’s coercive ac-
tions for States that adopt reasonable
audit laws. The next day, the Senate
Environment and Public Works Com-
mittee held a very good hearing on the
issue. We listened to an excellent panel
of witnesses on both sides of the issue.
Both myself, and Senator HUTCHISON of
Texas—who has also introduced legisla-
tion to resolve this problem—testified
on the need for Federal legislation.

I was interested to read in the paper
on October 30, the day after the hear-
ing, that the EPA is now requiring Wy-
oming to change its law. The EPA has
submitted legislation to a special ses-
sion of the Wyoming legislature. On
Monday, a joint committee in Chey-
enne heard preliminary testimony on
the revisions. The proposal would
strike at least 50 percent of Wyoming’s
law regarding discovery of evidence in
criminal proceedings.

A State environmental audit law is
designed to help clean up the environ-
ment. In Wyoming, we created our
State law to provide incentives for
good faith efforts. We thoroughly de-
bated this issue in the Wyoming State
legislature. We consulted with the
State Department of Environmental
Quality and different stakeholder
groups. We wanted to provide a mecha-
nism that would encourage people to
make an extra effort—an extra effort—
to clean up the environment in their
communities. We debated it in a Demo-
cratic forum and we passed a consensus
bill. And we passed it by more than a
two-thirds vote in each body.
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QOur State law allows an entity to
hire an auditor to review their oper-
ations. The entity might be a town
that is trying to examine its storm
drainage system. It might be a hospital
that wants to review its air emissions.
It might be a college or school district
whose vocational education depart-
ment uses solvents. It might be a com-
pany that maintains a construction
yard, or a garage. These are all entities
that may be affecting their environ-
ment without even knowing the con-
sequences of their operations.

Some of them are on regular inspec-
tion schedules, but the majority of
them will never be inspected.

How many of those entities would
know, with 100 percent certainty, that
they are in full compliance with all ap-
plicable State and Federal laws? How
many of them think they are in com-
pliance? How many of them don’t
know? How many inspectors are out
there randomly checking these facili-
ties?

These are questions | cannot answer.
In fact, | asked a similar question to
the Environmental Protection Agency
in Senator CHAFEE’s committee hear-
ing. There was a general notion of how
many EPA inspectors were employed,
but they did not know how many total
inspectors are out there. Furthermore,
they could not say what percentage of
regulated entities were on an actual in-
spection schedule.

There is one simple question here
that | can answer. That is, how many
of those regulated entities would ask
an EPA inspector to come around and
take a look? How many of them would
trust the EPA to offer friendly advice.

The answer to these questions, my
friends, is zero. People don’t trust the
EPA any more than they trust the IRS.

The fact is, Mr. President, most of
these entities are afraid of the EPA.
Most of them are unaware that their
operations could land them in Federal
court. They are unfamiliar with the
regulations and they are afraid to find
out if they are in compliance. They are
afraid because if they search for prob-
lems and find them, they may be fined
and even sued. And if they are sued,
their own review has given regulators a
roadmap for prosecution.

No small business is going to spend
money to hire an auditor to collect evi-
dence for regulators to use against the
small business. And | do not believe
more heavy handed enforcement is the
answer. We, as legislators, should be
able to encourage entities to look for
problems. We can designlegislation
that protects good faith efforts, with-
out sacrificing traditional enforce-
ment. We can design legislation that
promotes cooperation toward a cleaner
environment.

The EPA and the Department of Jus-
tice rely heavily on enforcement as a
deterrent. But in spite of Vice Presi-
dent GORE’s reinventing Government
proposals—and in spite of President
Clinton’s commitment to revinventing
regulations—neither the EPA nor the
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Department of Justice have supported
any statutory compliance assistance
programs. Their command and control
methods remain firmly ensconced—not
just in rhetoric, but in practice.

| agree that strong enforcement is
necessary as a deterrent against envi-
ronmental violations. | have never sug-
gested that we should hamstring our
regulators. We can, however, look at
audit laws as a positive and reasonable
way to supplement strong enforcement.
When the goal is a cleaner, healthier
environment, we should not be afraid
to be innovative. We can do it in a rea-
sonable and thoughtful way. We can
agree not to penalize good behavior.

The EPA and the Department of Jus-
tice have shown a complete unwilling-
ness, however, to cooperate. They have
repeatedly argued against State and
Federal audit laws. They maintain that
such laws are unnecessary and dan-
gerous. They describe numerous imagi-
native scenarios where laws could be
abused. When asked for constructive
suggestions, however, they choose in-
stead to mischaracterize audit laws,
implying that there is no middle
ground. In the rhetorical attacks on
audit laws, the EPA and Department of
Justice always start by constructing
their own premises—not those of the
actual law—so the most frightful con-
clusions can be drawn to support their
position.

| point this out because the term ‘“‘se-
crecy’’ has been the most recurrent fal-
lacy dragged across this debate. It was
used to excess in the recent Environ-
ment and Public Works Committee
hearing. The EPA maintains the dan-
ger of secrecy by suggesting that audit
laws will shield evidence of wrongdoing
and impede public access to informa-
tion.

Nobody in this body has been talking
about creating an audit law to allow
secrecy or fraud. These are things the
EPA argues against. They are things |
have argued against. Under a well-
crafted audit law, this kind of abuse
can be easily avoided.

First, the EPA claims companies will
conduct audits to hide evidence. | want
to expose the holes in that argument.
An audit report can only include infor-
mation gathered during a specific time
period and according to a defined audit
procedure. Because privilege is not ex-
tended to cover fraud or criminal ac-
tivity, it cannot reach back to cover
prior malfeasance.

For example, in Wyoming, before a
company conducts an audit pursuant
to our State law, they must tell the
regulators they plan to conduct an
audit. Only information that is gath-
ered after that date, and as a part of
the audit, can fall under the audit pro-
tections. An audit report cannot in-
clude information that is otherwise re-
quired to be disclosed, such as emis-
sions monitoring. It can only include
information that is voluntarily dis-
closed.

How does the privilege work in prac-
tice? First, if nothing is discovered and
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nothing is disclosed, the report may
not be privileged. If the company does
find a deficiency during the audit, then
it must report the problem and clean it
up with due diligence. If these condi-
tions are not met, then it cannot assert
privilege to the information related to
the deficiency. The privileged informa-
tion is never secret because the defi-
ciency must be disclosed.

Remember, the company must report
the deficiency and clean it up to assert
privilege. The public can view the dis-
closure form. They can know about the
problem and they can make sure it is
cleaned up. As long as these conditions
for privilege are met, the report may
not be admitted as evidence in a civil
or administrative action. The end re-
sult of this is a cleaner environment—
not secrecy—as the EPA suggests.

One only has to think logically to ex-
pose the flaws in EPA’s arguments
about secrecy. If a company says they
are going to conduct an audit, then
they must find violations, disclose
them, and clean them up to get any
benefit from the law. If they don’t dis-
close anything, they gain no protec-
tions from an audit law. A company
would not spend money to conduct an
audit and then keep the violations se-
cret. If they did so, they would face
criminal liability for knowingly violat-
ing the law.

I ask my colleagues, if a company
conducts an audit, discloses its viola-
tions, and cleans them up, what have
we lost? Haven’t we improved environ-
mental quality? That is the goal of our
environmental laws. That is the point
of compliance assistance.

The EPA and Department of Justice
maintain that audit laws run counter
to our common interest in encouraging
the kind of openness that builds trust
between regulating agencies, the regu-
lated community, and the public.

Mr. President, litigation does not
build trust. Using voluntarily gathered
information to prosecute good actors
does not build trust. Enforcement de-
pends on intimidation to act as a pow-
erful deterrent. But it does not build
trust.

Reasonable audit laws will promote
cooperation between regulated entities
and their regulators. We should ensure
that people who act in good faith and
who go the extra mile don’t face strict-
er enforcement than those companies
that do nothing. Audit laws do build
trust.

Most importantly, they will result in
a cleaner and healthier environment.

I look forward to working on this
issue when the Senate reconvenes next
year. It has been a broad bipartisan
issue in the States and | know it can be
a broad bipartisan solution here in the
U.S. Senate.

| yield the floor.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. LIEBERMAN. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LIEBERMAN. Mr. President, |
ask if it is appropriate that | be al-
lowed to address the Senate in morning
business?

The PRESIDING OFFICER. It is
more than appropriate. The Senator
from Connecticut is recognized to
speak in morning business for up to 10
minutes.

BOSNIA AND IRAQ

Mr. LIEBERMAN. Mr. President, a
short while ago, the Senate adopted
the foreign operations bill. Last week,
the Senate adopted the Department of
Defense authorization bill. Previous to
that, we adopted the Defense appro-
priations bill for the coming year—all
of those aimed at keeping America
both strong and involved in the world.

There is no small measure of com-
mon sense and reason for us to do that.
Mr. President, all we have to do is fol-
low the news of the day to see how
much our own leadership in the world
is depended upon by other people and
how critical that leadership is to the
peace and stability of the world. This
is, apparently, the last day in which
the people’s forum, the Senate Cham-
ber, will be open for public discussion,
particularly in morning business,
which is such an extraordinary and, |
think, constructive forum for public
debate.

I want to address my colleagues on
two matters that may well be acted
upon, or decided partially at least, in
the time after we leave this first ses-
sion of the 105th Congress and before
we come back in January. Those are
events abroad relating to, first, Bosnia
and then to Iraq.

Mr. President, if | may speak briefly
about the situation in Bosnia. As the
record is clear here, acts of aggression
were occurring, acts of genocide,
slaughter, unseen in Europe since the
end of the Second World War which, in
this case, was being portrayed on our
television screens every night, bringing
understandable agitation and demands
for action. Ultimately, particularly
after the fall of Srebrenica and the
slaughter that occurred there, the
President led the NATO forces to deci-
sive airstrikes, which led to the Day-
ton conference, which led to the Day-
ton peace accords and to the cessation
of hostilities on the ground in Bosnia
and the beginning of a civilian recon-
struction of that war-torn country,
based on the Dayton agreements, based
on a goal of trying, over a period of
time, to reconstruct a multiethnic
country there in Bosnia, on the
premise that partition into ethnic con-
claves was inherently unstable because
one group would inevitably strike an-
other group. If one looks at this glass,
there is still plenty of empty room in
it. It is also a glass that, thanks to the



		Superintendent of Documents
	2022-10-21T23:32:49-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




