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[ACHD]. He has worked for ACHD for
the past 19 years in a variety of pro-
grams including public drinking water,
waste management, food protection,
housing, community environment, and
emergency response. Currently, he is
responsible for evaluating, acquiring,
and coordinating the training needs for
all ACHD employees. Richard has
earned the respect of colleagues and
subordinates alike for his uncompro-
mising dedication to sound principles
of environmental health and environ-
mental protection. Others outside the
ACHD have taken notice as well. Rich-
ard received two community service ci-
tations from the Allegheny County
Board of Commissioners. Also, the U.S.
Army Corps of Engineers presented
him with the Planning Excellence
Award for his role in the development
of an intragovernmental plan to pro-
vide an uninterrupted supply of drink-
ing water during environmental emer-
gencies.

Mr. President, | ask my colleagues to
join me in extending the Senate’s best
wishes for continued success to Mr. Orr
and his family.e

FORWARD TO ETHICS IN LAW AND
POLITICS BY SENATOR PAUL
SIMON

e Mr. DURBIN. Mr. President, our
friend and former colleague in this
body, Paul Simon, has always been a
man of exceptional integrity who has
demonstrated exemplary leadership on
national issues. He continues to con-
tribute to the national debate as the
director of the Public Policy Institute
at Southern Illinois University in
Carbondale.

Paul recently authored the foreword
for the Loyola University of Chicago
Law Journal on the subject of ethics in
law and politics. While the Senate con-
tinues to investigate and debate the
conduct of our federally elected offi-
cials, Paul’s foreword to this journal
provides valuable insight about politi-
cal ethics and the public trust which |
would like to share with my col-
leagues.

| ask that Senator Simon’s foreword
be printed in the RECORD.

The forward follows:

[From the Loyola University of Chicago Law
Journal, Volume 28, 1996]
FOREWORD—ETHICS IN LAW AND POLITICS
(By Senator Paul Simon)

Paul Simon was a Democratic member of the
United States Senate from the State of Illinois
from 1985 to 1996. He has also served as member
of the United States House of Representatives
(1975-1984), Lieutenant Governor of Illinois
(1969-1972), member of the Illinois Senate (1963-
1968), and member of the Illinois House of Rep-
resentatives (1955-1962). In addition to his ex-
tensive years of service in the political arena,
Senator Simon is the author of numerous works,
including Lincoln’s Preparation for Greatness
(1965), The Once and Future Democrats (1982),
and The Glass House, Politics, and Morality in
the Nation’s Capitol (1984).

I. INTRODUCTION

I am pleased to introduce Loyola Univer-

sity of Chicago Law Journal’s special sympo-
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sium issue on Legal Ethics. | may not be the
obvious choice for this honor since I am not
a lawyer. | am, however, the husband of an
attorney and the father of another; more-
over, | work everyday with lawyers and have
drafted far more legislation than most attor-
neys in the profession.

My years in state and federal politics have
also provided me with empathy for the legal
profession. After all, politicians and lawyers
share at least one uneviable distinction—
they are both roundly criticized in America
today for their ethical shortcomings. The
public’s distrust of lawyers and politicians
can be traced to a common cause—to a per-
ception that both professions have failed to
live up to the full range of their responsibil-
ities, and particularly to a sense that both
too often see their obligations in terms of
temporarily pleasing constitutents or clients
and not enough in terms of serving the na-
tional interest and the public good. This per-
vasive attitude is harmful, not only to the
public standing of lawyers and politicians,
but—more importantly—to the well-being
and moral strength of the nation itself.

1. PUBLIC TRUST AND POLITICAL ETHICS

For many years, | have warned of the in-
creasing influence of public opinion polls,
focus groups, and political consultants in
Washington. Office-holders have become too
quick, when faced with issues of immense
public importance, to stick their finger to
the wind to see which way the public pas-
sions are blowing. It is easy to understand
this temptation. As a Senator, | know how
appealing it is to do the popular thing. Most
elected officials enjoy their jobs. We are
treated with respect; we are listened to and
applauded; and we make decisions about
matters which effect the lives of thousands,
if not millions, of people. Naturally, we dis-
like casting votes that might jeopardize our
positions. And so political self-interest
makes the office-holder excessively sensitive
to his constitutents’ desires.

Certainly, the desire to please one’s con-
stituents is not a bad thing in and of itself.
Public accountability and constituent serv-
ice are a vital part of the democratic proc-
ess. But the legislator’s duty is greater than
simply serving his or her constituents’ im-
mediate interests. A representative also has
an obligation, as James Madison wrote, to
“refine and enlarge the public views,” to use
independent judgment, and to serve the pub-
lic good.? Edmund Burke declared, in his fa-
mous speech to the electors at Bristol, that
“[ylour representative owes you, not his in-
dustry only, but his judgment; and he be-
trays, instead of serving you, if he sacrifices
it to your opinion.” 2

Burke sometimes spoke as if he believed
elected officials should concern themselves
solely with the national interest and not at
all with local affairs.? | certainly would not
go that far. Rather, | believe representatives
have two principal obligations—one to their
constituents and one to the broader public
good. Fortunately, those obligations do not
generally conflict, and especially in matters
of vital national significance, they are often
closely aligned. Nonetheless, when they di-
verge, as they inevitably do at times, con-
scientious politicians face an ethical di-
lemma—how to balance the voice of their
constituents with the call of the conscience.

Representatives must resolve this tension
as best as they can. It is reasonable, in my
opinion, for representatives to defer to their
constituents’ desires when an issue is not
clear-cut and the stakes are not vital. But in
fundamental cases where justice is clear,
politicians must have the courage to vote
their conscience. The lawmaker must recog-

Footnotes at end of article.
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nize this simple truth—that some things are
more important than being reelected.

The obligation to exercise independent
judgment—rather than to blindly follow pub-
lic opinion—is strong in cases affecting citi-
zens marginalized by society, such as the
poor or minorities. These are people whom
the general public is prone to ignore; they
are often powerless to defend themselves in
the ‘“‘court” of public opinion. Frequently,
the legislator’s independent sense of justice
is all that protects the underprivileged mem-
bers of society from neglect or isolation. If
representatives are to be worthy of their po-
sitions, they must have the courage to fight
for the least fortunate, even when doing so
in unpopular.

The passage of the new welfare bill is only
the most recent and egregious illustration of
Congress’ increasing tendency to choose ex-
pediency over principle. To be sure, the po-
litical calculus in favor of the bill was clear.
Welfare has become a dirty word in America
today. Proportionately few welfare recipi-
ents vote, and the cases where welfare is
abused are highly publicized. President Clin-
ton certainly knew which way the political
winds were blowing when he signed the bill.

But ‘““‘ending welfare as we know it’’ is not
a noble goal. “Ending poverty as we know
it” is, and the latter goal requires genuine
welfare reform. But that cannot be achieved
without jobs for people with limited skill,
without day care for single mothers with
small children, and without job training for
those who need it. We are pursuing ‘‘welfare
reform on the cheap’”—but the next genera-
tion will find it very expensive. Real welfare
reform will take an additional initial invest-
ment but, in the long term, will save money,
reduce crime, and make America a more pro-
ductive society.

The dangerous consequences of the ‘“‘wel-
fare reform” measure have been well pub-
licized. According to the Urban Institute’s
estimates, the bill will push a million more
children into poverty. It will cut food
stamps—basic nutrition for the poor—by
nearly 20% from already low levels.4 This is
an unconscionable act, a failure by Congress
to meet its essential obligation to protect
those who are neglected by society.

Candidates who yield to public passions
and vote for this kind of measure may gain
some temporary increase in popularity. But
in the long run, citizens perceive the truth.
They come to view Washington as an arena
for dividing spoils among powerful factions
and interest groups rather than as a proper
forum for deliberating over the common
good. When elected officials follow public
opinion at the expense of justice, they ulti-
mately discredit themselves and their own
institutions.

By contrast, candidates who act against
public opinion may find themselves penal-
ized in the polls. But my experience is that
over time the public comes to respect those
men and women of principle who vote their
conscience. These politicians gain an unex-
pected reward: a deep kind of public respect.
I had a small taste of this type of reaction in
1990, when | was running for reelection to the
Senate. Although | voted against the death
penalty and spoke about the need to raise
revenues—two very unpopular positions—I
won the election by the largest margin of
any seriously contested campaign for Sen-
ator or Governor. Once, in Chicago, a man
approached me and said, ‘“Senator Simon, |
don’t think | agree with you on anything.
But | trust you, and I'm going to vote for
you.”” Citizens yearn for candor and for offi-
cials they can trust. If all we can give them
is blind obedience to current polls, we as
public officials have failed our public duties.

Politicians should be distinguished by
their willingness to meet the full ethical ob-
ligations of their position—to exercise inde-
pendent judgment in matters of justice and
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to act on that judgment, even when it leads
to unpopular decisions. Walter Lippmann
once wrote that a statesman emerges when-
ever a politician ‘“‘stops trying merely to sat-
isfy or obfuscate the momentary wishes of
his constituents, and sets out to make them
realize and assent to those hidden interests
of theirs which are permanent. . . . When a
statesman is successful in converting his
constituents from a childlike pursuit of what
seems interesting to a realistic view of their
interests, he receives a kind of support which
the ordinary glib politician can never hope
for. . . . [O]lnce a man becomes established
in the public mind as a person who deals ha-
bitually and successfully with real things, he
acquires an eminence of a wholly different
quality from that of even the most cele-
brated caterer of the popular favor. . . .”’5

Ultimately, the political profession will
not redeem itself in the public’s eyes until a
larger number of its representatives begin to
heed the call of their conscience over the
call of the polls.

111. ETHICS AND THE LEGAL PROFESSION

Unlike the political realm, the legal pro-
fession has not always been viewed with the
scorn reserved for it today. in words that
may seem strange to us now, Alexis de
Tocqueville wrote that ‘‘people in demo-
cratic states do not mistrust the members of
the legal profession, because it is known that
they are interested to serve the popular
cause; and the people listen to them without
irritation because they do not attribute to
them any sinister designs.”” ¢ During the last
century, however, this picture of the legal
profession has too often been replaced by an
entirely different one—a picture of lawyers
as parasites, hired-guns of large corporations
or grasping clients, motivated by greed and
neglectful of the public good. The legal in-
dustry—and it is an industry—has become
increasingly commercialized, with too much
emphasis on profits and the bottom line.

Paralleling this development has been the
growth of a new ideology within the legal
culture itself, which one observer has called
the “‘ideology of adversarial zeal.”7 It is
more prevalent than it should be. This ideol-
ogy tells lawyers that they need not concern
themselves with the public good or the ordi-
nary obligations of justice. Rather, their
ethical obligations are simply to serve their
clients’ desires and commands.

When unrestrained, this ideology puts few
ethical burdens on the legal profession. Sim-
ply stated, it affirms that: “‘[IJawyers should
not commit crimes or help clients to plan
crimes. They should obey only such ethical
instructions as are clearly expressed in rules
and ignore vague standards. Finally, they
should not tell outright lies to judges or fab-
ricate evidence. Otherwise, they may, and if
it will serve their clients’ interest must, ex-
ploit any gap, ambiguity, technicality, or
loophole, any not-obviously-and-totally-im-
plausible interpretation of the law or
facts.”’8

Like the norm of constituent service
through polling in the political realm, the
ideology of adversarial zeal panders to the
lawyer’s own self-interest. It enables lawyers
to ignore the effects of their work on the
rest of society—considerations that may de-
tract from their profits but should bother
their conscience.

To be fair, the ideology of adversarial zeal
may have value in some contexts. For exam-
ple, in criminal trials, there is a strong
temptation to pre-judge a defendant who
stands before the court of law, who often is
a marginalized member of our society, and
who faces the awesome power of the state’s
legal machinery. Public norms that encour-
age a fervent defense may help to counteract
this pressure and ensure that the defendant
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has at least one committed defender. That
defender may be all that stands between the
innocent individual and the loss of his or her
liberty.®

The finest legal traditions are followed
when attorneys use their zeal and skills in
pro bono work, but today the combination of
federally assisted legal aid and pro bono
work still leaves far too many unserved or
under served. In all cases, there is a strong
ethical argument for encouraging lawyers to
weigh the broader implications of their work
for society. Just as the politician must bal-
ance his constituent’s interests with the
public interest, so too must a lawyer balance
client service with public service.

I do not know precisely how that balance
should be drawn today in the legal profes-
sion. But it certainly means that lawyers—
like candidates and office-holders—should
hold themselves to a higher standard of con-
duct than they sometimes do now. It often
means that lawyers should resist the temp-
tation to exploit loopholes in the law and in-
stead seek to ensure compliance with the
spirit of the law. It certainly means that a
lawyer should not engage in a scorched earth
approach to discovery in order to overwhelm
a less resourceful opponent, even if that
means sacrificing a strategic edge in litiga-
tion. And it surely means working with the
political branches to improve and strengthen
our legal system, even if that effort may
temporarily work to the detriment of exist-
ing clients or the attorney’s pocketbook.
Self-restraint is essential for a free society
to function effectively. We as a society
should set our ethical goals high, even the
likelihood that many will inevitably fall
short.

We need, in other words, to revive an old
ideology that once permeated the legal pro-
fession, which Dean Kronman of Yale Law
School called the ideology of the ‘“lawyer
statesman.”” 1 The lawyer statesman under-
stands that professional obligations extend
far beyond the client’s interests to those of
the nation at large, and that the Bar’s enor-
mous power in American society comes with
a great responsibility to protect the common
good. This is vital, in part, because the legal
profession plays such a basic role in main-
taining the nation’s ideals. Professor George
Anastaplo has rightly spoken of the Bar’s ob-
ligation: “‘to mediate between popular pas-
sions and informed and principled men,
thereby upholding republican government.
Unless there is this mediation, intelligent
and responsible government is unlikely . . . .
The bar is, in short, in a position to train
and lead by precept and example the Amer-
ican people.””11 Similarly, Justice Louis
Brandeis, who lived the noble ideal of the
lawyer statesman in his own life, spoke of
lawyers “‘holding a position of independence,
between the wealthy and the people, pre-
pared to curb the excesses of either.”” 12

Not least of all, a resurgence in the ideal of
the lawyer statesman is important to our na-
tion’s future because, in the United States,
the legal profession has traditionally been a
training ground for many political aspirants.
We will have little hope of finding statesmen
in the political arena, if we are unable to
cultivate statesmen in the legal sphere.

This is an extraordinarily difficult chal-
lenge. To change the culture of the legal and
political professions will require a partner-
ship among law schools, bar leaders, schools
of political science, and the public at large.
But before we can begin this task, we need to
understand the reasons an ideology of self-
interest has too extensively replaced a com-
mitment to the public interest in both of our
professions. We need creative suggestions
about how to reverse that trend. For this
reason, a symposium issue such as this one is
so timely and important to our national wel-
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fare. I congratulate the Loyola University of
Chicago Law Journal for taking on this fun-
damental issue.
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VETERANS DAY 1997

® Mr. BURNS. Mr. President, as a vet-
eran of the U.S. Marine Corps, | rise
today to pay tribute to our Nation’s
veterans, their families, and to those
who died in defense of our great land.

On November 11, 1997, we will again
pay tribute to our Nation’s veterans.
There will be parades, ceremonies, and
in my home State of Montana, where |
served as Yellowstone County commis-
sioner, a dedication of a veterans wall
will take place in Billings.

One must stop and wonder on Veter-
ans Day 1997, if our Government is
doing all we can for our country’s vet-
erans. For the many men and women
who rely on Uncle Sam to provide the
benefits they earned by putting their
lives on the line, the answer is a re-
sounding ‘““‘No.”” We must do more to
ensure that veterans and their families
are looked after and afforded every op-
portunity to receive the health care
and the benefits they so rightly de-
serve. The veteran stepped forward
when the Nation called; it is time the
Government stepped up to the plate
and delivered the benefits the veterans
deserve.

Today, | would like to say ‘“‘thank
you’’ to the veterans for the sacrifices
you made defending our country.
Thank you for the time you spent away
from your home and families to heed
the call of our great Nation.

Mr. President, we must never forget
those brave men and women who paid
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