S10648

““(5) ‘mass transportation’ has the meaning
given to that term in section 5302(a)(7) of
title 49, United States Code, except that the
term shall include schoolbus, charter, and
sightseeing transportation;

““(6) ‘serious bodily injury’ has the meaning
given to that term in section 1365 of this
title; and

“(7) ‘State’ has the meaning given to that
term in section 2266 of this title.”.

(b) The analysis of chapter 97 of title 18,
United States Code, is amended by adding at
the end thereof:

““1994. Terrorist attacks
transportation.”.

SEC. 604. INVESTIGATIVE JURISDICTION.

The Federal Bureau of Investigation shall
lead the investigation of all offenses under
sections 1192 and 1994 of title 18, United
States Code. The Federal Bureau of Inves-
tigation shall cooperate with the National
Transportation Safety Board and with the
Department of Transportation in safety in-
vestigations by these agencies, and with the
Treasury Department’s Bureau of Alcohol,
Tobacco and Firearms concerning an inves-
tigation regarding the possession of firearms
and explosives.

SEC. 605. SAFETY CONSIDERATIONS IN GRANTS
OR LOANS TO COMMUTER RAIL-
ROADS.

Section 5329 is amended by adding at the
end the following:

““(c) COMMUTER RAILROAD SAFETY CONSID-
ERATIONS.—INn making a grant or loan under
this chapter that concerns a railroad subject
to the Secretary’s railroad safety jurisdic-
tion under section 20102 of this title, the Fed-
eral Transit Administrator shall consult
with the Federal Railroad Administrator
concerning relevant safety issues. The Sec-
retary may use appropriate authority under
this chapter, including the authority to pre-
scribe particular terms or covenants under
section 5334 of this title, to address any safe-
ty issues identified in the project supported
by the loan or grant.”.

SEC. 606. RAILROAD ACCIDENT AND INCIDENT
REPORTING.

Section 20901(a) is amended to read as fol-
lows:

‘““(a) GENERAL REQUIREMENTS.—On a peri-
odic basis as specified by the Secretary of
Transportation, a railroad carrier shall file a
report with the Secretary on all accidents
and incidents resulting in injury or death to
an individual or damage to equipment or a
roadbed arising from the carrier’s operations
during that period. The report shall state the
nature, cause, and circumstances of each re-
ported accident or incident. If a railroad car-
rier assigns human error as a cause, the re-
port shall include, at the option of each em-
ployee whose error is alleged, a statement by
the employee explaining any factors the em-
ployee alleges contributed to the accident or
incident.”.

SEC. 607. VEHICLE WEIGHT LIMITATIONS—MASS
TRANSPORTATION BUSES.

Section 1023(h)(1) of the Intermodal Sur-
face Transportation Efficiency Act of 1991, as
amended (23 U.S.C. 127 note), is amended by
striking ‘‘the date on which” and all that
follows through ““1995’" and inserting ‘‘Janu-
ary 1, 2003’’.

against mass

By Mr. ROBB:

S. 1270. A bill to amend section
8339(p) of title 5, United States Code, to
clarify the computations of certain
civil service retirement system annu-
ities based on part-time service, and
for other purposes; to the Committee
on Governmental Affairs.
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CIVIL SERVICE RETIREMENT SYS-
TEM ANNUITIES CLARIFICATION
LEGISLATION

Mr. ROBB. Mr. President, | rise
today to introduce legislation to cor-
rect a wrong that has been done to an
unknown number of Federal retirees in
computing their annuities.

Through a letter from Mr. L. David
Jones, | was informed that the 1986
Civil Service amendments contained in
the Consolidated Omnibus Budget Rec-
onciliation Act were being misapplied
to penalize career Federal civil serv-
ants who had some part-time service at
the end of their careers. Mr. Jones, and
I’m sure many others, was encouraged
to transition to retirement by working
part-time for several years rather than
just retiring after a 30-year career.
Imagine Mr. Jones’ surprise when he
calculated his annuity after 30 years of
full-time service and five years of part-
time service and realized that he would
have been better off if he had just re-
tired after 30 years.

At first | believed this problem was
simply a matter of the Office of Per-
sonnel Management misunderstanding
the intent of Congress and that the sit-
uation could be corrected through ad-
ministrative action. The Office of Per-
sonnel Management, however, has
firmly stated that they are carrying
out the letter of the law, and any
change to the current annuity calcula-
tion will require congressional action.

That is why | am here today. Mr.
Jones, and any others who are in a
similar situation, deserve to have an
annuity that accurately reflects their
many Yyears of service. This bill will
allow those retirees to have their annu-
ities recalculated to ensure that they
are not penalized for not retiring out-
right. Realize also, however, that this
bill does not authorize back payments
for any lost annuity—the legislation
simply tries to put things right for fu-
ture payments to retirees affected by
this previous error and to ensure that
no future retirees are similarly penal-
ized.

We must also look ahead and realize
that any policy which discourages
part-time service in these situations
threatens to lead to a ‘“‘brain drain” as
baby boomers begin to retire. Many
agencies have already expressed con-
cern about their graying workforce and
the difficulties they will face as these
experienced workers retire. One option
often mentioned is to encourage part-
time service, so that the experience re-
mains and allows for a transition of re-
sponsibilities to younger workers. As it
stands now, a civil servant would be ill-
advised to agree to that part-time
transition to retirement.

For both of these reasons, | encour-
age all of my colleagues to support this
legislation, and | will work with my
colleagues on the Governmental Affairs
Committee to see that this bill is con-
sidered as quickly as possible.

By Mr. GRAHAM:
S. 1273. A bill to amend title 10, Unit-
ed States Code, to expand the National
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Mail Order Pharmacy Program of the
Department of Defense to include cov-
ered beneficiaries under the military
health care system who are also enti-
tled to Medicare; to the Committee on
Armed Services.
THE NATIONAL MAIL ORDER PHARMACY
PROGRAM EXPANSION ACT OF 1997

Mr. GRAHAM. Mr. President, today,
I stand before you to highlight an in-
justice which has been done to the men
and women who have served this coun-
try with selfless dedication. They have
devoted themselves to the mission of
protecting our country while promot-
ing peace and democracy around the
world. For this contribution to our
country, we reward their performance
with a retirement package which in-
cludes health care. Unfortunately,
through a series of independent laws,
we have created a disjointed health
care benefits package which treats re-
tirees differently depending on their
age and where they happen to live.

I am introducing a bill to correct this
disjointed health care policy. There is
clearly a double standard affecting our
veterans. Under the current provisions
of the law, military retirees are eligi-
ble to receive health care under the
CHAMPUS program until they become
65 years old. After that time, their
health care is provided by Medicare.
Under the CHAMPUS program, retirees
have access to a program known as the
mail-order pharmacy program which
allows military members and retirees
to obtain prescription drugs through
the mail. Retirees over the age of 65
years old cannot be supported through
the CHAMPUS program under current
legislative restrictions. Medicare has
no such pharmacy benefit. This means
that once retirees become 65 years old,
they lose the benefit and convenience
of a mail-order pharmacy program.
This comes at a time in their lives
when they are more likely to need pre-
scription drugs.

I commend the Department of De-
fense on their initiative to develop the
mail-order pharmacy program. This
new program was established to pro-
vide better service to the military
community and to enable them to
maximize that level of service within
their decreasing available resources.

Military retirees and their depend-
ents are eligible to receive free medical
care from military installations on a
space available basis. However, as the
military continues to downsize their
medical corps, ‘‘space available’ is be-
coming more and more elusive for re-
tirees. Pharmacy services are likewise
available to retirees at military instal-
lations on a space available basis. For
those retirees who were receiving their
medical care, including prescription
services, from a military installation
which was closed by Base Realignment
and Closure [BRAC] decisions, we have
made an exception to the law which al-
lows these retirees to participate in the
mail-order pharmacy program. We
have created a conglomeration of rules
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which apply to military retirees de-
pending on their personal cir-
cumstances.

My proposal is very simple. All mili-
tary retirees, including their depend-
ents, should have access to the same
health care benefits. We should not dif-
ferentiate between medical benefits
based only on a retiree’s age or where
a retiree happens to live. All retirees
should be allowed to use the mail-order
pharmacy program.

The General Accounting Office esti-
mates that this proposal will cost ap-
proximately $229 million. While | re-
main committed to reducing the budg-
et deficit and maintaining a balanced
budget, | feel that the current legisla-
tion has created an inequity in the re-
tirement benefits provided to our mili-
tary personnel which must be cor-
rected. It is the right thing to do.

This Nation owes a debt of gratitude
to our military retirees. They have en-
dured many hardships during their ca-
reers, including separation from their
families for extended periods of time
and frequent moves to all corners of
the globe. They have also risked their
lives in the name of freedom and de-
mocracy.

Military retirees have given tire-
lessly of themselves throughout their
careers, and this proposal is an oppor-
tunity to correct an unjust situation.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1273

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. INCLUSION OF MEDICARE-ELIGIBLE
COVERED BENEFICIARIES IN DE-
PARTMENT OF DEFENSE NATIONAL
MAIL ORDER PHARMACY PROGRAM.

Section 1086 of title 10, United States Code,
is amended by adding at the end the follow-
ing new subsection:

“(i) Notwithstanding subsection (d)(1), the
Secretary of Defense shall ensure that any
program to make prescription pharma-
ceuticals available by mail to covered bene-
ficiaries does not exclude covered bene-
ficiaries who are entitled to hospital insur-
ance benefits under part A of title XVIII of
the Social Security Act (42 U.S.C. 139%c et
seq.) Such covered beneficiaries shall be eli-
gible to receive pharmaceuticals available
under the mail order program on the same
terms and conditions as other covered bene-
ficiaries included in the program.”.

By Mr. CAMPBELL:

S. 1274. A bill to amend the Internal
Revenue Code of 1986 to prohibit the In-
ternal Revenue Service from using the
threat of audit to compel agreement
with the Tip Reporting Alternative
Commitment or the Tip Rate Deter-
mination.

THE CITIZENS VOLUNTARY COMPLIANCE
PARTNERSHIP ACT OF 1997

Mr. CAMPBELL. Mr. President, last
week the Senate passed the Treasury
and general Government appropria-
tions bill for fiscal year 1998. Included
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in the final conference report to that
bill was language regarding the Tip Re-
porting Alternative Commitment Pro-
gram [TRAC].

TRAC is a voluntary agreement en-
tered into by the Internal Revenue
Service and restaurant employers
across the country. Under TRAC, em-
ployers agree to better educate their
employees on tip reporting and also to
monitor the tips received by employ-
ees. Developed just a few short years
ago, TRAC is seen as a way to combat
the instances of underreporting and
nonreporting of tips.

However, it has come to the atten-
tion of many in Congress that the IRS
may be using the threat of an audit to
compel restaurant owners to enter into
this agreement. While the IRS does
have the authority to perform audits, |
do not feel it is appropriate for this
agency to be utilizing this right as a
means of intimidation.

The report language pertaining to
TRAC, which | ask unanimous consent
be printed in the RECORD, states that
the IRS ‘“‘should ensure compliance
with tip reporting by stressing its cus-
tomer service role while working with
restaurant owners.” The legislation 1
am introducing today would simply put
some teeth into this report language.

All my bill does is prohibit the IRS
from using the threat of making an ex-
amination or issuing a summons to
compel a restaurant owner to enter
into TRAC. It does not limit the IRS’
authority to perform such functions. It
simply prohibits the agency from using
these tools as a means of forcing com-
pliance.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1274

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. FINDINGS.

Congress finds that—

(1) the Tip Reporting Alternative Commit-
ment Agreement and the tip Rate Deter-
mination Agreement are voluntary agree-
ments developed by the Internal Revenue
Service and the restaurant industry as a
means of improving the reporting of tip in-
come;

(2) there have been reports that the Inter-
nal Revenue Service may be compelling
members of the restaurant industry to ac-
cept such voluntary agreement by using the
possibility of audit to intimidate; and

(3) the Internal Revenue Service has the
authority to perform audits to assure tax-
payer compliance with the internal revenue
laws.

SEC. 2. PROHIBITION ON USING THE THREAT OF
AUDIT TO COMPEL AGREEMENT
WITH THE TIP REPORTING ALTER-
NATIVE COMMITMENT.

Section 7602 of the Internal Revenue Code
of 1986 (relating to examination of books and
witnesses) is amended by adding at the end
the following new subsection:

““(d) NO THREAT OF SUMMONS OR EXAMINA-
TIONS TO COMPEL AGREEMENT WITH TIP RE-
PORTING ALTERNATIVE COMMITMENT OR THE
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TiIP RATE DETERMINATION AGREEMENT.—The
Secretary shall not use the threat of making
an examination or issuing a summons under
subsection (1) to compel a taxpayer to agree
to or sign the Tip Reporting Alternative
Commitment Agreement (TRAC) or the Tip
Rate Determination Agreement (TRDA).”
T1P REPORTING ALTERNATIVE COMMITMENT
PROGRAM

The conferees agree with the House posi-
tion that the IRS should work with tax-
payers to ensure compliance with the Tip
Reporting Alternative Commitment Agree-
ment (TRAC). In too many instances, res-
taurant owners perceive that the IRS may be
overzealous in their pursuit of voluntary
agreement with TRAC by intimating that
the business will be audited if there is no
agreement. The conferees agree that IRS
should ensure compliance with tip reporting
by stressing its customer service role while
working with the restaurant owners.

By Mr. MURKOWSKI (for himself
and Mr. AKAKA):

S. 1275. A bill to implement further
the Act (Public Law 94-241) approving
the Covenant to Establish a Common-
wealth of the Northern Mariana Islands
in Political Union with the United
States of America, and for other pur-
poses; to the Committee on Energy and
Natural Resources.

THE NORTHERN MARIANA ISLANDS CONVENANT
IMPLEMENTATION ACT

Mr. MURKOWSKI. Mr. President, |
send to the desk, for appropriate ref-
erence, legislation on behalf of myself
and Senator AKAKA that the adminis-
tration has provided me in response to
my request for a drafting service. This
legislation represents the language
that the administration believes will
implement its recommendations con-
tained in the most recent report on the
Federal-CNMI Initiative on Labor, Im-
migration, and Law Enforcement in
the Commonwealth of the Northern
Mariana Islands.

In 1994, Congress directed this Initia-
tive in Public Law 103-332 and provided
$7 million for fiscal years 1995 and 1996
with an additional $3 million for fiscal
year 1997. In testimony before the Com-
mittee on Energy and Natural Re-
sources, the administration committed
to provide an annual report on the
progress of the Initiative.

Partially in response to concerns
that had been raised about conditions
in the Commonwealth, Senator AKAKA
and | visited Saipan in February of last
year. In addition to extensive briefings
and meetings with Commonwealth offi-
cials, we also met with Federal agency
personnel and the U.S. attorney. We
also visited a garment factory and
talked with some Bangladesh workers
who had not been paid and who were
living in appalling conditions. We were
assured that corrective action would be
taken. | want to note that my concerns
were not exclusively with the Common-
wealth government, but also went to
the willingness of the administration
to commit the needed resources to ad-
dress the problems that we saw. | spe-
cifically asked the Attorney General
for the appointment of a full-time U.S.
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attorney for the Northern Marianas
rather than having the U.S. attorney
for Guam also serve the Northern Mari-
anas. The Attorney General responded
that there wasn’t enough work to jus-
tify a U.S. attorney.

On June 26 of last year, | chaired a
hearing that examined what progress
had been made. In addition to the ad-
ministration, the acting Attorney Gen-
eral of the Commonwealth appeared
and requested that the committee
delay any action until the Common-
wealth could complete a study on mini-
mum wage and assured me that the
study would be completed by January.
| agreed to the delay. My intention was
to revisit this issue in the April-May
period after the administration had
transmitted its annual report. While
the CNMI study was not finally trans-
mitted until April, the Administration
did not transmit its annual report,
which was due in April, until July. On
May 30, 1997, the President wrote the
Governor of the Northern Marianas
that he was concerned over activities
in the Commonwealth and had con-
cluded that Federal immigration, natu-
ralization, and minimum wage laws
should apply. That letter provoked a
flurry of statements, letters, articles,
stories, and legislation, most of which
generated more heat than light.

It quickly became clear that unless
there was some definition as to exactly
what the problem was and what solu-
tion was being proposed, little would
happen other than a series of bewilder-
ing and increasingly hostile state-
ments. The atmosphere also made the
possibility of a useful oversight hear-
ing increasingly remote. | must say
that | have not been particularly im-
pressed by either the advocates of Fed-
eral legislation or the opponents. One
side responds to concerns over workers
living in barracks, abuse of domestics,
prostitution, and other problems by
suggesting that the answer is to raise
the minimum wage. The response to al-
legations of abuse of workers, espe-
cially women, is not to propose raising
the minimum wage. Paying a person
more does not justify abuse. The other
side of the argument seems to me to
also miss the point. The last time we
heard a justification that economic ad-
vances would be jeopardized if workers
were treated properly was shortly be-
fore Appomattox. Whatever economic
benefits some may have realized, that
does not justify worker abuse, inden-
tured servants, or the conditions that |
saw those Bangladesh workers living
in.

There are certain issues that | be-
lieve need a full hearing and careful re-
view. The minimum wage study that
the Commonwealth  commissioned
noted at one point that the Marianas
has used its control over immigration
and minimum wage to import foreign
workers who would be paid more than
they would receive in their home coun-
tries, but less than the Federal mini-
mum wage. These workers would
produce garments that would be sub-
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ject to quotas if produced in their
home country, but which could be im-
ported duty free into the mainland
United States since the Marianas is
outside the customs territory of the
U.S. but subject to preferential treat-
ment under General Note 3(a) of the
Tariff Schedules. That is an issue that
the Congress should review.

When we considered the Covenant for
the Marianas, we were sensitive to the
fact that the Marianas had been under
the minimum wage provisions of the
Trust Territory and that immediate in-
troduction of the Federal minimum
wage might have an adverse effect on a
developing economy that was still
heavily dependent on annual Federal
grants for basic Government services.
We also recognized the concern ex-
pressed by the negotiators for the
Northern Marianas that their small
population could be overrun easily by
migration. In response, we permitted
the Marianas to control the timing of
minimum wage and to exercise control
over immigration. We also provided re-
straints on land alienation to protect
the population. We did not consider
that entrepreneurs would discover a
loophole that would allow a lower min-
imum wage and immigration to create
a non-indigenous industry that is Mari-
anas in name only. Congress should ex-
amine whether this is a situation that
should be permitted under the tariff
schedules.

There are also legitimate questions
concerning minimum wage and immi-
gration. We should now have sufficient
experience to assess whether the Mari-
anas is capable of providing the pre-
clearance for any persons who attempt
to enter the Marianas. The United
States routinely does this in foreign
countries as part of our visa process.
The situation that | saw with the Ban-
gladesh workers should never have hap-
pened. Reports of other workers who
arrive only to find no jobs should also
never happen. There should be no un-
employment among the guest workers.
These are legitimate immigration re-
lated issues. They do not necessarily
lead to a Federal takeover, but they
are legitimate issues and it serves no
purpose to distort history and pretend
that the current situation was the goal
of the Covenant negotiators.

Minimum wage is also a fairly
straightforward issue. It does not ap-
pear that any U.S. citizens in the
Northern Marianas are paid less than
the current Federal minimum wage. Is
there a justification and a need to pay
foreign workers less and to what extent
does the ability to import skilled for-
eign labor at less than Federal mini-
mum wages contribute to the unem-
ployment rate in the Marianas? Is
there a reason to pay less than the
minimum wage to attract skilled posi-
tions? There are issues that should be
reviewed in a hearing.

Given the furor that followed the
President’s letter, | decided to ask the
administration to provide me with a
drafting service of the language that

October 8, 1997

would implement whatever the rec-
ommendations were in their report.
The report was finally submitted in
July, and | received the drafting serv-
ice on October 6, 1997. On July 16, 1997,
I wrote the Governor of the Common-
wealth to inform him that | had made
the request and the schedule that I in-
tended to follow. | want to reiterate
my statement. | am committed to
holding hearings on this legislation. |
am not wedded to any particular provi-
sion in the legislation, but I am not
happy with the situation in the Com-
monwealth. | ask unanimous consent
that a copy of my letter be printed in
the RECORD as well as a copy of the
transmittal letter from the administra-
tion, the text of the legislation, and a
section-by-section analysis.

Mr. President, | appreciate that elec-
tions are only a few weeks away in the
Marianas. | do not think that hearings
prior to the elections would be particu-
larly productive. Our committee has
tried to be nonpartisan in our approach
to our responsibilities for the terri-
tories and we have tried to avoid local
politics. Given the seriousness of these
issues, | think they should be raised
after the elections. I want to make it
clear, however, that whatever the re-
sults of the elections in the Marianas,
the Energy and Natural Resources
Committee intends to proceed impar-
tially and expeditiously.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1275

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE AND REFERENCE.

This Act may be cited as the ‘““Northern
Mariana Islands Covenant Implementation
Act”. Public Law 94-241 (90 Stat. 263, 48
U.S.C. 1801), which approved the Covenant to
Establish a Commonwealth of the Northern
Mariana Islands in Political Union with the
United States of America, as amended, here-
inafter is referred to as the ‘““Covenant Act’.

SEC. 2. IMMIGRATION REFORM FOR THE NORTH-
ERN MARIANA ISLANDS.

(a) COVENANT ACT AMENDMENTS.—The Cov-
enant Act is amended to add the following
new section 6 after section 5:

“SEC. 6. TRANSITION PROGRAM FOR
TION.

“Pursuant to section 503 of the Covenant
to Establish a Commonwealth of the North-
ern Mariana Islands in Political Union with
the United States of America (approved in
Public Law 94-241, 90 Stat. 263)—

““(a) APPLICATION OF THE IMMIGRATION AND
NATIONALITY ACT AND ESTABLISHMENT OF A
TRANSITION PROGRAM.—Effective on the first
day of the first full month commencing one
year after the date of enactment of this sec-
tion, the provisions of the Immigration and
Nationality Act, as amended, shall apply to
the Commonwealth of the Northern Mariana
Islands, with a transition period not to ex-
ceed ten years thereafter, during which the
Attorney General, in consultation with the
Secretaries of State, Labor, and Interior,
shall establish, administer, and enforce a
transition program for immigration to the
Commonwealth of the Northern Mariana Is-
lands (the ‘“‘transition program’’). The tran-
sition program established pursuant to this
section shall provide for the issuance of non-
immigrant temporary alien worker visas

IMMIGRA-
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pursuant to subsection (b), and, under the
circumstances set forth in subsection (c), for
family-sponsored and employment-based im-
migrant visas. The transition program shall
be implemented pursuant to regulations to
be promulgated as appropriate by each agen-
cy having responsibilities under the transi-
tion program.

“(b) TEMPORARY ALIEN WORKERS.—The
transition program shall conform to the fol-
lowing requirements with respect to tem-
porary alien workers who would otherwise
not be eligible for nonimmigrant classifica-
tion under the Immigration and Nationality
Act, as amended:

“(1) Aliens admitted under this subsection
shall be treated as aliens seeking classifica-
tion as nonimmigrants under section
101(a)(15) of the Immigration and Nationality
Act, as amended, including the right to
apply, if otherwise eligible, for a change of
nonimmigrant status under section 248 of the
Immigration and Nationality Act, as amend-
ed, or adjustment of status, if eligible there-
for, under subsection (c) of this section and
section 245 of the Immigration and National-
ity Act, as amended.

“(2)(A) The Secretary of Labor shall estab-
lish, administer, and enforce a system for al-
locating and determining the number, terms,
and conditions of permits to be issued to pro-
spective employers for each temporary alien
worker who would not otherwise be eligible
for admission under the Immigration and
Nationality Act, as amended. This system
shall provide for a reduction in the alloca-
tion of permits for such workers on an an-
nual basis, over a period not to exceed ten
years. In no event shall a permit be valid be-
yond the expiration of the transition period.
This system may be based on any reasonable
method and criteria determined by the Sec-
retary of Labor to promote the maximum
use of, and to prevent adverse effects on
wages and working conditions of, United
States labor and lawfully admissible freely
associated state citizen labor.

“(B) The Secretary of Labor is authorized
to establish and collect appropriate user fees
for the purpose of this section. Amounts col-
lected pursuant to this section shall be de-
posited to a special fund of the Treasury.
Such amounts shall be available, to the ex-
tent and in the amounts as provided in ad-
vance in appropriations acts, for the pur-
poses of administering this section. Such
amounts are authorized to be appropriated
to remain available until expended.

“(3) The Attorney General shall set the
conditions for admission of nonimmigrant
temporary alien workers under the transi-
tion program, and the Secretary of State
shall authorize the issuance of non-
immigrant visas for aliens to engage in em-
ployment only as authorized in this sub-
section: Provided, That such visas shall not
be valid for admission to the United States,
as defined in section 101(a)(38) of the Immi-
gration and Nationality Act, as amended, ex-
cept the Northern Mariana Islands. An alien
admitted to the Northern Mariana Islands on
the basis of such a nonimmigrant visa shall
be permitted to engage in employment only
as authorized pursuant to the transition pro-
gram. No alien shall be granted non-
immigrant classification or a visa under this
subsection unless the permit requirements
established under paragraph (2) of this sub-
section have been met.

“(4) An alien admitted as a nonimmigrant
pursuant to this subsection shall be per-
mitted to transfer between employers in the
Northern Mariana Islands during the period
of such alien’s authorized stay therein, pro-
vided that such transfer is authorized by the
Attorney General in accordance with criteria
established by the Attorney General and the
Secretary of Labor.
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““(c) Immigrants.—With the exception of im-
mediate relatives, as defined in section
201(b)(2) of the Immigration and Nationality
Act, as amended, and except as provided in
paragraph (1) and (2) of this subsection, no
alien shall be granted initial admission as a
lawful permanent resident of the United
States at a port-of-entry in the Northern
Mariana Islands, or at a port-of-entry in
Guam for the purpose of immigrating to the
Northern Mariana Islands.

“) FAMILY-SPONSORED IMMIGRANT
VisAas.—The Attorney General, based on a
joint recommendation of the Governor and
Legislature of the Commonwealth of the
Northern Mariana Islands, and in consulta-
tion with appropriate federal agencies, may
establish a specific number of additional ini-
tial admissions as a family-sponsored immi-
grant at a port-of-entry in the Northern
Mariana Islands, or at a port-of-entry in
Guam for the purpose of immigrating to the
Northern Mariana Islands, pursuant to sec-
tion 202 and 203(a) of the Immigration and
Nationality Act, as amended, during the fol-
lowing fiscal year.

“2) EMPLOYMENT-BASED
VISAS.—

“(A) If the Secretary of Labor, upon re-
ceipt of a joint recommendation of the Gov-
ernor and Legislature of the Commonwealth
of the Northern Mariana lIslands, finds that
exceptional circumstances exist with respect
to the inability of employers in the Northern
Mariana Islands to obtain sufficient work-
authorized labor, the Attorney General may
establish a specific number of employment-
based immigrant visas to be made available
during the following fiscal year under sec-
tion 203(b) of the Immigration and National-
ity Act, as amended.

‘“(B) Upon notification by the Attorney
General that a number has been established
pursuant to subparagraph (A) of this para-
graph, the Secretary of State may allocate
up to that number of visas without regard to
the numerical limitations set forth in sec-
tions 202 and 203(b)(3)(B) of the Immigration
and Nationality Act, as amended. Visa hum-
bers allocated under this subparagraph shall
be allocated first from the number of visas
available under section 203(b)(3) of the Immi-
gration and Nationality Act, as amended, or,
if such visa numbers are not available, from
the number of visas available under section
203(b)(5) of such Act.

“(C) Persons granted employment-based
immigrant visas under the transition pro-
gram may be admitted initially at a port-of-
entry in the Northern Mariana Islands, or at
a port-of-entry in Guam for the purpose of
immigrating to the Northern Mariana Is-
lands, as lawful permanent residents of the
United States.

“(D) Any immigrant visa issued pursuant
to this paragraph shall be valid only for ap-
plication for initial admission to the North-
ern Mariana Islands. The admission of any
alien pursuant to such an immigrant visa
shall be an admission for lawful permanent
residence and employment only in the
Northern Mariana Islands during the first
five years after such admission. Such admis-
sion shall not authorize permanent residence
or employment in any other part of the Unit-
ed States during such five-year period. An
alien admitted for permanent residence pur-
suant to this paragraph shall be issued ap-
propriate documentation identifying the per-
son as having been admitted pursuant to the
terms and conditions of this transition pro-
gram, and shall be required to comply with a
system for the registration and reporting of
aliens admitted for permanent residence
under the transition program, to be estab-
lished by the Attorney General, by regula-
tion, consistent with the Attorney General’s
authority under Chapter 7 of Title Il of the
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ed.

“(E) Nothing in this paragraph shall pre-
clude an alien who has obtained lawful per-
manent resident status pursuant to this
paragraph from applying, if otherwise eligi-
ble under this section and under the Immi-
gration and Nationality Act, as amended, for
an immigrant visa or admission as a lawful
permanent resident under the Immigration
and Nationality Act, as amended.

“(F) Any alien admitted under this sub-
section, who violates the provisions of this
paragraph, or who is found removable or in-
admissible under section 237(a), or para-
graphs (1), (2), (3), (H(A), (4)(B), (6), (7), (8), or
(9) of section 212(a), shall be removed from
the United States pursuant to sections 239,
240, and 241 of the Immigration and National-
ity Act, as amended.

“(G) The Attorney General may establish
by regulation a procedure by which an alien
who has obtained lawful permanent resident
status pursuant to this paragraph may apply
for a waiver of the limitations on the terms
and conditions of such status. The Attorney
General may grant the application for waiv-
er, in the discretion of the Attorney General,
if: (1) the alien is not in removal proceedings,
(2) the alien has been a person of good moral
character for the preceding five years, (3) the
alien has not violated the terms and condi-
tions of the alien’s permanent resident sta-
tus, and (4) the alien would suffer excep-
tional and extremely unusual hardship were
such terms and conditions not waived.

“(H) The limitations on the terms and con-
ditions of an alien’s permanent residence set
forth in this paragraph shall expire at the
end of five years after the alien’s admission
to the Northern Mariana Islands as a perma-
nent resident and the alien is thereafter
fully subject to the provisions of the Immi-
gration and Nationality Act, as amended.
Following the expiration of such limitations,
the permanent resident alien may engage in
any lawful activity, including employment,
anywhere in the United States. Such an
alien, if otherwise eligible for naturalization,
may count the five-year period in the North-
ern Mariana Islands towards time in the
United States for purposes of meeting the
residence requirements of Title 111 of the Im-
migration and Nationality Act, as amended.

“(d) INVESTOR Visas.—The following re-
quirements shall apply to aliens who have
been admitted to the Northern Mariana Is-
lands in long-term investor status under the
immigration laws of the Commonwealth of
the Northern Mariana Islands on or before
the effective date of this Act and who have
continuously maintained residence in the
Northern Mariana Islands pursuant to such
status:

““(1) Such aliens may apply to the Attorney
General or a consular officer for classifica-
tion as a nonimmigrant under the transition
program. Any nonimmigrant status granted
as a result of such application shall termi-
nate not later than December 31, 2008.

““(2) During the six-month period beginning
January 1, 2008, and ending June 30, 2008, any
alien granted nonimmigrant status pursuant
to paragraph (1) of this subsection shall be
permitted to apply to the Attorney General
for status as a lawful permanent resident of
the United States effective on or after Janu-
ary 1, 2009, and may be granted such status
if otherwise admissible. Upon granting per-
manent residence to any such alien, the At-
torney General shall advise the Secretary of
State who shall reduce by one number, dur-
ing the fiscal year in which the grant of sta-
tus becomes effective, the total number of
immigrant visas available to natives of the
country of the alien’s chargeability under
section 202(b) of the Immigration and Na-
tionality Act, as amended.
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““(e) PERSONS LAWFULLY ADMITTED UNDER
THE COMMONWEALTH OF THE NORTHERN MARI-
ANA ISLANDS IMMIGRATION LAw.—Subject to
subsection (d) of this section, persons who
would have been lawfully present in the
Northern Mariana Islands pursuant to the
immigration laws of the Commonwealth of
the Northern Mariana Islands on the effec-
tive date of this subsection, shall be per-
mitted to remain in the Northern Mariana
Islands for the completion of the period of
admission under such laws, or for two years,
whichever is less.

““(f) TRAVEL RESTRICTIONS FOR CERTAIN AP-
PLICANTS FOR ASYLUM.—AnNy alien admitted
to the Northern Mariana Islands pursuant to
the immigrant laws of the Commonwealth of
the Northern Mariana Islands or pursuant to
subsections (b) or (c) of this section who files
an application seeking asylum in the United
States shall be required, pursuant to regula-
tions established by the Attorney General,
to remain in the Northern Mariana Islands,
during the period of time the application is
being adjudicated or during any appeals filed
subsequent to such adjudication. An appli-
cant for asylum who, during the time his ap-
plication is being adjudicated or during any
appeals filed subsequent to such adjudica-
tion, leaves the Northern Mariana Islands of
his own will without prior authorization by
the Attorney General thereby abandons the
application.

““(9) EFFECT ON OTHER LAws.—Effective on
the first day of the first full month com-
mencing one year after the date of enact-
ment of this section, the provisions of this
section and the Immigration and Nationality
Act, as amended, shall supersede and replace
all laws, provisions, or programs of the Com-
monwealth of the Northern Mariana Islands
relating to the admission of aliens and the
removal of aliens from the Northern Mariana
Islands.

““(h) AccrRUAL oF TIME.—No time of ‘unlaw-
ful presence’ in the Northern Mariana Is-
lands shall accrue for purposes of the ground
of inadmissibility in section 212(a)(9)(B) prior
to the date of enactment of this sub-
section.”.

(b) CONFORMING AMENDMENTS.—(1) Effec-
tive on the first day of the first full month
commencing one year after the date of en-
actment of this section, section 101(a) of the
Immigration and Nationality Act, as amend-
ed, is amended as follows:

(A) in paragraph (36), by deleting “and the
Virgin Islands of the United States.” and
substituting ‘‘the Virgin Islands of the Unit-
ed States, and the Northern Mariana Is-
lands.””, and;

(B) in paragraph (38), by deleting “and the
Virgin Islands of the United States’ and sub-
stituting ‘“‘the Virgin Islands of the United
States, and the Northern Mariana Islands.”.

(2) Effective on the first day of the first
full month commencing on date of enact-
ment of this section, subsection (I) of section
212 of the Immigration and Nationality Act,
as amended, is amended, as follows:

(A) in paragraph (1)—

(i) strike the words ‘“‘stay on Guam”, and
insert the words ‘‘stay on Guam and the
Northern Mariana Islands”’,

(if) after the word ‘‘exceed”
words ‘‘a total of”’, and,

(iii) strike the words ‘‘after consultation
with the Governor of Guam,” and insert the
words ‘“‘after respective consultation with
the Governor of Guam or the Governor of the
Commonwealth of the Northern Mariana Is-
lands,”’;

(B) in subparagraph (A) of paragraph (1),
strike the words ‘“‘on Guam’, and insert the
words ‘“on Guam or the Northern Mariana Is-
lands, respectively,”’;

(C) in subparagraph (A) of paragraph (2),
strike the words “‘into Guam’’, and insert the

insert the

CONGRESSIONAL RECORD —SENATE

words “‘into Guam or the Northern Mariana
Islands, respectively,’’;

(D) in paragraph (3), strike the words
“Government of Guam’ and insert the words
“Government of Guam or the Government of
the Commonwealth of the Northern Mariana
Islands’’.

(c) TECHNICAL ASSISTANCE PROGRAM.—The
Secretaries of Interior and Labor, in con-
sultation with the Commonwealth of the
Northern Mariana Islands, shall develop a
program of technical assistance, including
recruitment and training, to aid employers
in securing employees from among United
States labor or lawfully admissible freely as-
sociated state citizen labor.

(d) DEPARTMENT OF JUSTICE AND DEPART-
MENT OF LABOR OPERATIONS.—The Attorney
General and the Department of Labor are au-
thorized to establish and maintain Immigra-
tion and Naturalization Service, Executive
Office of Immigration Review, and Depart-
ment of Labor operations in the Northern
Mariana Islands for the purpose of perform-
ing their responsibilities under the Immigra-
tion and Naturalization Act, as amended,
and under the transition program. To the ex-
tent practicable and consistent with the sat-
isfactory performance of their assigned re-
sponsibilities under applicable law, the De-
partments of Justice and Labor shall recruit
and hire from among qualified applicants
resident in the Northern Mariana Islands for
staffing such operations.

(e) REPORT TO THE CONGRESS.—The Presi-
dent shall report to the Senate Committee
on Energy and Natural Resources, and the
House Committee on Resources, within six
months after the fifth anniversary of the en-
actment of this Act, evaluating the overall
effect of the transition program and the Im-
migration and Naturalization Act on the
Northern Mariana Islands, and at other
times as the President deems appropriate.

(f) LIMITATION ON NUMBER OF TEMPORARY
WORKERS PRIOR TO APPLICATION OF THE IMMI-
GRATION AND NATURALIZATION ACT AND Es-
TABLISHMENT OF THE TRANSITION PROGRAM.—
During the period between enactment of this
section and the effective date of the transi-
tion program, the government of the Com-
monwealth of the Northern Mariana Islands
shall not permit an increase in the total
number of temporary alien workers who
were present in the Northern Mariana Is-
lands on the date of enactment of this sec-
tion.

(g) APPROPRIATIONS.—There are authorized
to be appropriated such sums as may be nec-
essary to carry out the purposes of this sec-
tion and of the Immigration and Naturaliza-
tion Act, as amended, with respect to the
Northern Mariana Islands.

SEC. 3. MINIMUM WAGE.

The Covenant Act is amended to add the
following new section 7 after section 6:

“SEC. 7. MINIMUM WAGE.

“Pursuant to section 503 of the Covenant
to Establish a Commonwealth of the North-
ern Mariana Islands in Political Union with
the United States of America (approved in
Public Law 94-241, 90 Stat. 263)—

‘“(a) Effective thirty days after enactment
of this Act, the minimum wage provisions of
section 6 of the Fair Labor Standards Act of
June 25, 1938 (52 Stat. 1062), as amended, shall
apply to the Commonwealth of the Northern
Mariana Islands, except—

‘(1) the minimum wage rate applicable to
the Commonwealth of the Northern Mariana
Islands shall be $3.35 per hour; and

““(2) effective January 1, 1999, and every
January 1 thereafter, the minimum wage
rate applicable to the Commonwealth of the
Northern Mariana Islands shall be raised by
thirty cents per hour or the amount nec-
essary to raise the applicable minimum wage
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rate to the wage rate set forth in section
6(a)(1) of the Fair Labor Standards Act,
whichever is less.

““(b) Once the minimum wage rate applica-
ble to the Commonwealth of the Northern
Mariana Islands is equal to the wage rate set
forth in section 6(a)(1) of the Fair Labor
Standards Act, the minimum wage rate ap-
plicable to the Commonwealth of the North-
ern Mariana Islands shall thereafter be the
wage set forth in section 6(a)(1) of the Fair
Labor Standards Act.”.

SEC. 4. LABELING REQUIREMENTS FOR TEXTILE
AND APPAREL PRODUCTS.

The Covenant Act is amended to add the
following new section 8 after section 7:

“SEC. 8. LABELING OF TEXTILE AND APPAREL
PRODUCTS.

““(a) No textile or apparel product that is
produced in the Northern Mariana Islands
shall have a stamp, tag, label, or other
means of identification or substitute thereof
on or affixed to the product stating ‘Made in
USA’ or otherwise stating or implying that
the product was produced in the United
States unless the product is produced in a
factory certified by the United States De-
partment of Labor, in accordance with regu-
lations issued by the Secretary of Labor, to
use full-time employee equivalents of labor
in the required percentage of qualified hours.

“(b) A textile or apparel product that does
not meet the requirements of subsection (a),
or where the certification by the United
States Department of Labor is based on false
or incomplete information provided to the
United States Department of Labor, shall be
deemed to be misbranded for the purposes of
the Textile Fiber Products Identification
Act (Public Law 85-897, 72 Stat. 1717).

““(c) In this section:

““(1) FREELY ASSOCIATED STATE.—The term
‘freely associated state’ means the Republic
of Palau, the Republic of the Marshall Is-
lands, or the Federated States of Micronesia.

““(2) QUALIFIED HOURS.—The term ‘qualified
hours’ means the hours of labor performed
by a person who is a citizen, national, or
other protected individual as defined in sec-
tion 274B(a)(3) of the Immigration and Na-
tionality Act, as amended (without regard to
application for naturalization), or who is a
citizen of a freely associated state (as long as
section 141 in the respective Compacts of
Free Association with the Republic of the
Marshall Islands, the Federated States of Mi-
cronesia or the Republic of Palau (Public
Law 99-239 or Public Law 99-658) or equiva-
lent provisions are in effect).

““(3) REQUIRED PERCENTAGE.—The term ‘re-
quired percentage’ means—

“(A) 20 percent, for the period beginning
January 1, 1998, through December 31, 1998;

“(B) 35 percent, for the period beginning
January 1, 1999, through December 31, 1999;
and

“(C) 50 percent, for the period beginning
January 1, 2000, and thereafter.”’.

SEC. 5 TARIFFS.

General Note 3(a)(iv) of the Harmonized
Tariff Schedules of the United States is
amended to add at the end the following:

“(E) No textile or apparel product that is
produced in the Northern Mariana Islands
shall be admitted duty-free into the customs
territory of the United States as the product
of an insular possession, unless the product
is produced in a factory certified by the
United States Department of Labor, in ac-
cordance with regulations issued by the Sec-
retary of Labor, to use full-time employee
equivalents of labor in the required percent-
age of qualified hours. In this subparagraph:

‘(i) FREELY ASSOCIATED STATE.—The term
‘freely associated state’ means the Republic
of Palau, the Republic of the Marshall Is-
lands, or the Federated States of Micronesia.
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“(ii) QUALIFIED HOURS.—The term ‘quali-
fied hours’ means the hours of labor per-
formed by a person who is a citizen, na-
tional, or other protected individual as de-
fined in section 274B(a)(3) of the Immigration
and Nationality Act, as amended (without
regard to application for naturalization), or
who is a citizen of a freely associated state
(as long as section 141 in the respective Com-
pacts of Free Association with the Republic
of the Marshall Islands, the Federated Stats
of Micronesia or the Republic of Palau (Pub-
lic Law 99-239 or Public Law 99-658) or equiv-
alent provisions are in effect).

““(iil) REQUIRED PERCENTAGE—The term ‘re-
quired percentage; means—

“(A) 20 percent, for the period beginning
January 1, 1998, through December 31, 1998;

“(B) 35 percent, for the period beginning
January 1, 1999, through December 31, 1999;
and

“(C) 50 percent, for the period beginning
January 1, 2000, and thereafter.”’.

SECTION-BY-SECTION ANALYSIS

Section 1 would provide that this Act may
be cited as the ‘“Northern Mariana Islands
Covenant Implementation Act.” It further
would provide that Public Law 94-241 (90
Stat. 263, 48 U.S.C. 1801) which approved the
Covenant to Establish a Commonwealth of
the Northern Mariana Islands in Political
Union with the United States of America
would be referred in the Act as the ‘“‘Cov-
enant Act.”

Section 2, entitled “Immigration Reform
for the Northern Mariana Islands’ contains
a subsection (a) that would amend the Cov-
enant Act by adding a new section 6 at the
end of the Covenant Act with the following
preamble and subsections:

Preamble: the immigration provisions in
the new section 6 of the Covenant Act would
be enacted pursuant to section 503 of the
Covenant to Establish a Commonwealth of
the Northern Mariana Islands in Political
Union with the United States of America
(approved in Public Law 94-241, 90 Stat. 263),
which provides that the Congress may enact
immigration legislation regarding the
Northern Mariana Islands after the termi-
nation of the Trusteeship Agreement with
respect to the Northern Mariana Islands,
which occurred on November 3, 1986. (Section
1 of Proclamation No. 5564, dated November
3, 1986. 51 F.R. 40399).

Section 6, subsection (a) would provide
that, effective on the first day of the first
full month commencing one year after the
enactment date of section 6, the Immigra-
tion and Nationality Act, as amended (the
“INA”"), would apply in full to the Common-
wealth of the Northern Mariana Islands
(CNMI). At the same time, a transition pro-
gram would become effective for the orderly
phasing out of the CNMI’s current temporary
alien worker program. The Attorney Gen-
eral, in consultation with the Secretaries of
State, Labor, and Interior, will be charged
with establishing, administering, and enforc-
ing this transition program. To implement
this program, each agency having respon-
sibilities under the program will be required
to promulgate appropriate regulations. The
details of this program are set forth in the
subsections below.

Section 6, subsection (b) would set forth
the requirements under the transition pro-
gram for the admission of temporary alien
workers who would not otherwise be eligible
for nonimmigrant classification under the
INA.

Paragraph (1) would provide that aliens
who are admitted under the transition pro-
gram, like most nonimmigrants admitted
under the INA, will have the right to apply,
if they are otherwise eligible, for a change of
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status to a nonimmigrant classification
under the INA, or, if otherwise eligible, for
adjustment of status to lawful permanent
residence of the United States.

Paragraph (2)(A) would set out the respon-
sibilities of the United States Department of
Labor under the transition program. The
Secretary of Labor would be charged with es-
tablishing, administering, and enforcing a
reasonable system for the annual allocation
of permits to be issued to prospective em-
ployers of temporary alien workers who
would not be eligible for admission under the
INA. This system would provide for a reduc-
tion in the allocation of permits for such
workers on an annual basis, over a maximum
period of ten years, with no such permit to
be valid beyond the expiration of the transi-
tion period. The system would be designed to
promote the maximum use of, and to prevent
adverse effects on, United States labor and
lawfully admissible freely associated state
citizen labor. In carrying out its responsibil-
ities under the subsection, the Department
of Labor would be authorized to collect ap-
propriate user fees. Paragraph (2)(B) would
authorize the Secretary of Labor to establish
and collect appropriate user fees for the pur-
poses of this section.

Paragraph (3) would assign the Attorney
General the responsibility of setting the con-
ditions for admission of temporary alien
workers under the transition program. In ad-
dition, this subsection would assign to the
Secretary of State the responsibility for the
issuance of nonimmigrant visas, which would
not be valid for admission to other parts of
the United States, to such persons. Aliens
admitted to the NMI as temporary workers
under this program would be permitted to
engage in employment only as authorized in
this subsection. Such temporary workers,
therefore, would not engage open market
employment in the NMI, but would be re-
quired to work for an employer approved by
the Attorney General and the Secretary of
Labor in accordance with this subsection.

Paragraph (4) would provide for job trans-
fer rights for otherwise eligible temporary
alien workers admitted under the transition
program pursuant to criteria established by
the Attorney General and the Secretary of
Labor.

Section 6, subsection (c), would provide
that, with the exception of certain close fam-
ily relatives, and except as provided in sec-
tion (6)(c)(1) and (2) aliens seeking to immi-
grate to the NMI under the INA would not be
granted initial admission as a lawful perma-
nent resident of the United States at a port-
of-entry in the NMI, or at a port-of-entry in
Guam for the purpose of immigration to the
NMI.

Paragraph (1) would provide that, notwith-
standing section 6(c) above, the Attorney
General, based on the recommendation of the
CNMI Government, and after consultation
with appropriate federal agencies, may allow
a specific number of additional initial admis-
sions to the NMI (or through Guam to the
NMI) as a family-sponsored immigrant under
the INA.

Paragraph (2) would provide the Attorney
General with the authority to admit to the
NMI, under exceptional circumstances, a
limited number of employment-based immi-
grants, without regard to the normal numer-
ical limitations under the INA, during the
transition program.

Subparagraph (a) would provide that the
Secretary of Labor, upon receipt of a joint
recommendation of the Governor and Legis-
lature of the CNMI, may find that excep-
tional circumstances exist which preclude
employers in the NMI from obtaining suffi-
cient work-authorized labor. If the Secretary
of Labor makes such a finding, the Attorney
General may establish a specific number of
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employment-based ‘“‘third preference” immi-
grant visas to be made available during the
following fiscal year under the INA.

Subparagraph (B) would permit the Sec-
retary of State to allocate up to the number
of visas requested by the Attorney General
without regard to the normal per-country or
“other worker’” employment-based third
preference numerical limitations and visa is-
suance. These visas would be allocated first
from unused employment-based third pref-
erence visa numbers, and then, if necessary,
from unused alien entrepreneur visa num-
bers.

Subparagraph (C) would allow persons
granted employment-based immigrant visas
under the transition program to be admitted
initially at a port-of-entry in the NMI (or
through a port-of-entry in Guam to the
NMI).

Su)bparagraph (D) would provide that any
immigrant visa issued pursuant to this para-
graph shall be valid only for application for
initial admission to the NMI. Further, any
employment-based immigrant visas issued
on the basis of the above finding of ‘“‘excep-
tional circumstances” would be valid for ad-
mission for lawful permanent residence and
employment only in the NMI during the first
five years after initial admission. Such visas
would not authorize permanent residence or
employment in any other part of the United
States during this five-year period. The sub-
section also would provide for the issuance of
appropriate documentation of such admis-
sion, and, consistent with Chapter 7 of Title
Il of the INA, would require an alien to reg-
ister and report to the Attorney General dur-
ing the five-year period.

Subparagraph (E) would provide that an
alien who is subject to the five-year limita-
tion under section 6(c) may, if otherwise eli-
gible, apply for an immigrant visa or admis-
sion as a lawful permanent resident under
the INA.

Subparagraph (F) would provide for the re-
moval from the United States of any alien
subject to the five-year limitation if the
alien violates the provisions of section 6(c),
or if the alien is found to be removable or in-
admissible under various provisions of the
INA.

Subparagraph (G) would allow certain
aliens who have obtained lawful permanent
resident status under the transition program
to apply for a waiver of the terms and condi-
tions of their status in certain extraordinary
situations where the Attorney General finds
that the alien would suffer exceptional and
extremely unusual hardship were such condi-
tions not waived. An example of such an ex-
traordinary circumstance would be where
the alien is a labor organizer and can dem-
onstrate that, as a result of the alien’s law-
ful labor activities, he or she has been
“blacklisted”” by local employers, and is
therefore unable to find employment in the
Northern Mariana Islands. The benefits of
this provision would be unavailable to a per-
son who has violated the terms and condi-
tions of his or her permanent resident sta-
tus, such as an alien who has engaged in the
unauthorized employment.

Subparagrah (H) would provide that the
limitations on the terms and conditions of
an alien’s permanent residence granted
under section 6(c) shall expire at the end of
five years after the alien’s admission to the
NMI as a permanent resident. Thereafter,
such an alien would be fully subject to the
provisions of the INA, and may engage in
any lawful activity, including employment,
anywhere in the United States. In addition,
such an alien, if otherwise eligible for natu-
ralization, may count the five-year period in
the NMI towards time in the United States
for purposes of meeting the residence re-
quirements of Title 111 of the INA.
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Section 6, subsection (d), would permit,
upon the meeting certain requirements, that
certain aliens who were admitted to the NMI
in long-term investor status under CNMI im-
migration law on or before the effective date
of this Act to remain in the NMI after the ef-
fective date of the Act. In order to enjoy the
benefits of this subsection, such persons
would be required to have continuously
maintained residence in the NMI pursuant to
such long-term investor status.

Paragraph (1) would provide that such
long-term investors may apply to the Attor-
ney General or a consular officer for non-
immigrant classification, to terminate no
later than December 31, 2008, under the tran-
sition program.

Paragraph (2) would provide that an alien
granted nonimmigrant status under this sec-
tion may apply for adjustment of status to
lawful permanent resident of the United
States during the six-month period begin-
ning January 1, 2008, and ending June 30,
2008. If otherwise admissible, such an alien
would be granted permanent resident status
effective on or after January 1, 2009. Each
such adjustment of status would be subject
to the total per-country numerical limita-
tions on immigrant visa issuance, and there-
fore would count against the total number of
immigrant visas available to natives of the
country of the alien’s chargeability.

Section 6, subsection (e) would permit per-
sons who would have been lawfully present
in the NMI pursuant to local immigration
law as of the effective date of this subsection
to remain in the NMI for the completion of
their period of admission under such local
law, as long as such period does not extend
beyond two years after such effective date.

Section 6, subsection (f) would impose
travel restrictions on asylum aliens admit-
ted to the NMI pursuant to the laws of the
CNMI or as temporary workers or employ-
ment-based immigrants under the transition
program who apply for asylum. Such persons
will be required to remain the NMI during
the period of time the application is pending
or during any appeal period thereafter. An
applicant for asylum who during such period
leaves the CNMI on his own will without the
prior permission of the Attorney General
thereby abandons the application.

Section 6, subsection (g) would provide
that, effective on the first day of the first
full month commencing one year after the
enactment date of this section, this section
and the INA would supersede all laws, provi-
sions, or programs of the CNMI Government
relating to the admission of aliens to and the
removal of aliens from the NMI.

Section 6, subsection (h) would provide
that no time of “‘unlawful presence” in the
NMI would accrue for purposes of the ground
of inadmissibility in section 212(a)(9)(B) prior
to the date of enactment of section 6.

Section 2, subsection (b) would provide for
three ““Conforming Amendments.”’

Paragraph (1)(A) would amend section
101(a)(36) of the INA, which defines the term
‘“‘state” for purposes of the INA, to include
the Northern Mariana Islands. This amend-
ment would become effective on the first day
of the first full month commencing one year
after enactment date of section 2 of the
Northern Mariana Islands Covenant Imple-
mentation Act.

Paragraph (1)(B) would amend section
101(a)(38) of the INA, which defines the term
“United States’ for purposes of the INA, to
include the Northern Mariana Islands. This
amendment would become effective on the
first day of the first full month commencing
one year after the enactment date of section
2 of the Northern Mariana Islands Covenant
Implementation Act.

Paragraph (2) would amend section 212(l) of
the INA to extend the Guam Visa Waiver
Program to the CNMI.
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Section 2, subsection (c) would obligate the
Secretaries of Interior and Labor, in con-
sultation with CNMI, to develop a technical
assistance program to aid NMI employers in
recruiting, training, and securing employees
from among United States labor or lawfully
admissible freely associated state citizen
labor.

Section 2, subsection (d) would authorize
the Attorney General to establish and main-
tain Immigration and Naturalization Service
and Executive Office of Immigration Review
operations, and the Secretary of Labor to es-
tablish and maintain operations in the NMI
in order to perform their respective respon-
sibilities under the INA and the transition
program. Subsection (d) further provides for
local recruitment and hiring, where appro-
priate, by the Departments of Justice and
Labor.

Section 2, subsection (c) would provide
that the President report to the Senate Com-
mittee on Energy and Natural Resources,
and the House Committee on Resources,
evaluating the overall effect of the transi-
tion program and the INA on the CNMI.

Section 2, subsection (f) would provide that
the CNMI may not increase the total number
of temporary alien workers who may be
present in the NMI during the one year pe-
riod after enactment of this section and be-
fore the effective date of the transition pro-
gram from the number present on the date of
enactment.

Section 2, subsection (g) would authorize
the appropriation of such sums as may be
necessary to carry out the purposes of this
section and the INA with respect to the
CNMI.

Section 3 would add a new section 7 to the
Covenant Act that would, beginning thirty
days after enactment, raise the minimum
wage in the Commonwealth of the Northern
Mariana Islands from the current CNMI rate
of $3.05 per hour to the Federal minimum
wage rate (currently $5.15 per hour), in 30-
cent annual increments. This provision
would be similar to the minimum wage in-
crease law enacted by the CNMI legislature,
but later repealed.

Section 4 would add a new section 8 to the
Covenant Act that would require that textile
and apparel products produced in the North-
ern Mariana Islands, which bear a ‘““Made in
USA”’ or similar label, be produced in a fac-
tory certified by the United States Depart-
ment of Labor to use United States labor (in-
cluding citizens, nationals, lawful permanent
residents, refugees, or asylees) or freely asso-
ciated state citizen labor in the following
qualified hours of full-time employee equiva-
lents—20 percent for the year beginning Jan-
uary 1, 1998, 35 percent for the year beginning
January 1, 1999, and 50 percent beginning
January 1, 2000, and thereafter. A textile or
apparel product bearing a ‘“‘Made in USA”
label that is not produced in a certified fac-
tory would be deemed to be misbranded for
the purposes of the Textile Fiber Products
Identification Act, and sanctions would
apply. Additionally, a product would be mis-
branded if certification by the United States
Department of Labor were based on false or
incomplete information provided to the De-
partment of Labor.

Section 5 would amend General Note
3(a)(iv) of the Harmonized Tariff Schedules
of the United States to prohibit a textile or
apparel product produced in the Common-
wealth of the Northern Mariana Islands from
being admitted duty-free into the customs
territory of the United States as a product of
an insular possession unless the product is
produced in a factory certified by the United
States Department of Labor to use United
States labor (including citizens, nationals,
lawful permanent residents, refugees, or
asylees) or freely associated state citizen
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labor in the following qualified hours of full-
time employee equivalents—20 percent for
the year beginning January 1, 1998, 35 per-
cent for the year beginning January 1, 1999,
and 50 percent beginning January 1, 2000, and
thereafter.
U.S. SENATE, COMMITTEE ON ENERGY

AND NATURAL RESOURCES,

Washington, DC, July 16, 1997.
Hon. FROILAN C. TENORIO,
Governor of the Northern Mariana
Saipan, MP.

DEAR GOVERNOR TENORIO: | am writing to
you concerning the continuing reports of
conditions in the Commonwealth of the
Northern Mariana Islands and the various
measures that have been suggested to ad-
dress those problems. In February of last
year, | had the opportunity to visit the Com-
monwealth with Senator Akaka. While our
visit was brief, we did see conditions that
simply should not be allowed to exist in any
area under the sovereignty of the United
States. In meetings with your staff, we were
assured that your Administration was com-
mitted to prompt and effective law enforce-
ment, and that we needed to give the joint
Federal-CNMI initiative time to work.

On June 26 of last year, the Committee
conducted a hearing that in part focused on
oversight of the situation in the Northern
Marianas. | stated that unless the Common-
wealth took action to remedy the problems
that existed, federal action was all but inevi-
table. While | support local authority, that
authority must be responsibly exercised. At
that hearing, your representative asked that
the Committee delay any action until the
Commonwealth could complete a report on
minimum wage and that the report would be
available in January of this year. | agreed.
Although the report was not available until
April, that delay did not appear to be a
major problem since the Department of the
Interior was due to submit its report on the
Federal-CNMI Initiative on Labor, Immigra-
tion, and Law Enforcement in April.

Although the Administration’s report has
still not been submitted, on May 30, 1997 the
President wrote you that he had concluded
that federal immigration, naturalization,
and minimum wage laws should now be ap-
plied to the Commonwealth. To date, al-
though the Administration has not transmit-
ted legislation to implement the President’s
conclusion, legislation extending those laws
has been introduced in the House and | am
aware of several Members of the Senate who
are also considering similar measures.

I intend to schedule a hearing to consider
what legislation, if any, should be enacted
shortly after the Administration submits its
report, which I understand is now under final
review by the Office of Management and
Budget. | have asked the Secretary of the In-
terior to draft legislation to implement the
final recommendations of the report. | in-
tend to introduce that draft in order to focus
the testimony at the hearing. In addition to
the measures that have been discussed, | also
want the hearing to consider whether
changes should be made in the application of
Headnote 3(A) and what needs to be done to
strengthen enforcement of federal and local
laws.

Given the delay in transmittal of the Ad-
ministration’s report, I do not expect that
we will be able to schedule a hearing prior to
September. | want to be certain that you
have had sufficient time to review the Ad-
ministration’s report and any legislation,
but | also want to conduct the hearing so
that there is sufficient time to consider
whatever legislative measures appear war-
ranted during this session of the Congress.

Sincerely,
FRANK H. MURKOSWKI,
Chairman.

Islands,
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U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, DC, October 6, 1997.
Hon. FRANK H. MURKOWSKI,
Chairman, Committee on Energy and Natural
Resources, U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: This is in response to
your letter of July 16, 1997, requesting a
drafting service that would implement the
Administration’s recommendations for the
Commonwealth of the Northern Mariana Is-
lands (CNMI) contained in the Administra-
tion’s July 1997 report on the Federal-CNMI
Initiative on Labor, Immigration, and Law
Enforcement. Pursuant to your request, |
have enclosed a legislative proposal that ad-
dresses the recommendations in the Admin-
istration’s report. The Administration
strongly supports the enactment of this pro-
posal.

While we are firm in our commitment to
the proposals outlined in the recommenda-
tions, the Administration is, however, will-
ing to consider amendments. A Federal pol-
icy framework is needed to respond to the
use of CNMI as a platform for circumvention
of United States’ garment duties and quotas,
the CNMI’s ineffective immigration control,
and the unhealthy and unsustainable depend-
ence on temporary low-paid foreign workers
in the islands.

President Clinton, in his May 30, 1997 letter
to CNMI Governor Froilan Tenorio, stated
that his Administration would consult with
the Governor and other representatives of
the Commonwealth regarding the applica-
tion of laws to the CNMI. Following through
on the President’s commitment, the Depart-
ments of Labor, Justice (INS), State, Com-
merce, and Interior sent senior representa-
tives to the CNMI in August to discuss legis-
lative implementation of the recommenda-
tions contained in the report. While the Gov-
ernor did not meet with this Federal delega-
tion, it was able to convey to many local
government and business leaders the long-
standing concerns of the Federal government
regarding the CNMI’s garment and foreign
labor policies, discuss details of the Adminis-
tration’s recommendations for addressing
these problems, and hear local concerns re-
garding the recommendations. The informa-
tion gained on the trip was carefully consid-
ered. In closing, let me note that the Admin-
istration looks forward to working with you
and the CNMI to enact legislation that will
reconcile Federal responsibilities with the
CNMVI’s needs.

The Office of Management and Budget ad-
vises that there is no objection to the pres-
entation of this proposal to Congress, and
that its enactment would be in accord with
the Administration’s program.

Sincerely,
ALLEN P. STAYMAN,
Director,
Office of Insular Affairs.
Mr AKAKA. Mr. President, | am

pleased to join Senator MURKOWSKI in
introducing the Commonwealth of the
Northern Mariana Islands Covenant
Implementation Act, legislation to
curb trade, immigration, wage, and ap-
parel labeling abuses in the CNMI.

On July 31, 1997, | introduced S. 1100,
the CNMI Reform Act, S. 1100 extends
the Immigration and Nationality Act
to the Commonwealth, limits use of
the ““Made in USA” label, and applies
the U.S. minimum wage to the CNMI.
The measure we are introducing today
is similar to S. 1100, but also imposes
duties on CNMI garments unless gar-
ment companies employ a sufficient
number of U.S. employees and estab-
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lishes a comprehensive regime for
CNMI immigration and naturalization.

This is a bipartisan bill, drafted by
the Clinton administration at the re-
quest of the Republican chairman of
the Senate Energy Committee. It con-
tains more comprehensive reforms
than the measure | introduced earlier
this year. Under the Murkowski-Akaka
bill, the CNMI garment industry will
face severe restrictions because of con-
tinued abuses.

After a thorough analysis, the Com-
merce Department recently concluded
that the Commonwealth is an ‘“‘outpost
for Chinese apparel production.”” The
Commerce Department found that ap-
parel manufacturers from the People’s
Republic of China have transplanted
their operations to the CNMI, employ-
ing bonded and indentured Chinese
leaders to sew Chinese fabric into gar-
ments labeled ‘““Made in USA.” By
using the Commonwealth as an apparel
manufacturing base, Chinese manufac-
turers avoid tariffs and escape United
States quotas on finished goods.

Despite promises of the American
dream if they work in the CNMI, labor-
ers must sign contracts with the Peo-
ple’s Republic of China that waive
rights guaranteed to U.S. workers, for-
bid participation in religious and polit-

ical activities while in the United
States, prohibit workers from
marrying, and subject employees to

penalties in the PRC. Working condi-
tions in the CNMI garment industry
hardly justify granting ‘“Made in USA”’
status and preferential duties to CNMI
garments.

A recent investigative report by King
World Productions-‘‘Inside Edition” is
evidence of the abuses which garment
workers suffer. “Inside Edition” used
hidden cameras to expose the over-
crowded and squalid buildings workers
are forced to live in. Employees de-
scribed being confined to barracks
ringed by barbed wire and being treat-
ed more like prisoners than employees.

IMMIGRATION CONCERNS

I am sure many Senators will find it
hard to believe that the Immigration
and Nationality Act does not apply to
all territories in the United States. As
surprising as it may be, the CNMI is
exempt from U.S. immigration law and
maintains its own policy on immigra-
tion.

After 20 years, CNMI immigration
policy is a proven failure. In 1980, the
Commonwealth’s population was 16,780.
Of these, 12 percent were alien resi-
dents. Today, CNMI’s has a population
of 59,000, more than half of whom are
aliens.

Rather than preventing an influx of
immigrants, the CNMI has established
an aggressive policy of recruiting low-
wage, foreign guest workers to operate
an ever-expanding garment and tour-
ism industry. According to the CNMI
representative in Washington, local
immigration policy has ““no limit. It is
wide open, unrestricted.”

The U.S. Immigration and Natu-
ralization Service reports that CNMI
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authorities have no reliable records of
aliens who have entered the CNMI, how
long they remain, and when, if ever,
they depart. Ninety-one percent of the
private sector work force are alien
guest workers, and these workers have
overwhelmed the CNMI to the point
where the unemployment rate among
U.S. citizens living in the Common-
wealth is 14 percent. There is no jus-
tification for an immigration policy
that admits foreign workers in such
overwhelming numbers that it leads to
double-digit unemployment.

Given these circumstances, the appli-
cation of U.S. immigration law to the
CNMI is long overdue.

““MADE IN USA’’ ABUSE

The evidence that garments sewn in
the CNMI directly and unfairly com-
pete with U.S. apparel manufacturers
is very strong. According to the Com-
merce Department, 85 percent of CNMI
apparel is classified as import sen-
sitive. This classification means that
CNMI garments compete with seg-
ments of the U.S. apparel industry that
are experiencing significant decline
due to heavy import penetration.

Apparel manufacturers in the CNMI
enjoy benefits that far exceed those en-
joyed by foreign or domestic manufac-
turers. CNMI garment factories are not
subject to the U.S. minimum wage and
pay no duty on fabrics they import.
Furthermore, quotas do not apply to
either fabric imported into the Com-
monwealth, or to finished garments cut
and sewn in the CNMI using foreign
labor. Yet these products are labeled
“Made in the USA’” and compete un-
fairly with apparel employment else-
where in the United States.

LABOR ABUSE

The 1976 covenant exempts the CNMI
from the Federal minimum wage. This
exemption was granted with the under-
standing that as its economy grew and
prospered, the CNMI would raise its
minimum wage to the Federal level.
Foreign workers typically enter the
CNMI under 1l-year work permits and
are paid a minimum wage of $3.05.

According to the July 1997 report by
the Department of the Interior, the
lower minimum wage, combined with
unlimited access to foreign labor, cre-
ates an incentive for employers to hire
foreign labor for all jobs, including
skilled and entry level jobs at or near
the minimum wage. Employment sta-
tistics clearly supports the Interior De-
partment’s analysis.

The minimum wage is sometimes a
lightning-rod for Republicans. How-
ever, in a labor market where there is
an unlimited supply of guest workers,
the low CNMI minimum wage means
that low-wage alien laborers are dis-
placing U.S. workers. Any policy that
favors foreign workers over the inter-
ests of employed and unemployed U.S.
citizens is indefensible.

HUMAN RIGHTS AND SEXUAL ABUSE

The Commonwealth’s immigration
policy results in serious problems in
other areas. The Justice Department
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has documented numerous cases of
women and girls being recruited from
the Philippines, China, and other Asian
countries expressly for criminal sexual
activity. These abuses are a direct con-
sequence the Commonwealth’s unre-
stricted immigration policy.

Typically, these women are told they
will work in the CNMI as waitresses,
but are forced into nude dancing and
prostitution upon their arrival. The
Justice Department described this situ-
ation as the ‘“‘systematic trafficking of
women and minors for prostitution,”
which may also involve illegal smug-
gling, organized crime, immigration
document fraud, and pornography.
Cases of sexual servitude have also
been identified.

The U.S. Justice Department also
found cases of female guest workers
and aliens living in the CNMI being
forced into prostitution through in-
timidation or threats of physical harm.
In some instances, women who resist
are kidnapped, raped, and tortured.

I thank Senator MURKOwsKI, the
chairman of the Senate Energy and
Natural Resources Committee, for his
efforts to reform these abuses in the
CNMI. 1 look toward to working with
him on moving this bill through our
committee so that it can be considered
on the Senate floor.

By Mr. BINGAMAN:

S. 1276. A bill to amend the Federal
Power Act, to facilitate the transition
to more competitive and efficient elec-
tric power markets, and for other pur-
poses; to the Committee on Energy and
Natural Resources.

THE FEDERAL POWER ACT AMENDMENTS OF 1997

Mr. BINGAMAN. Madam President, |
rise today to introduce the Federal
Power Act Amendments of 1997. This
bill streamlines the Federal regulation
of electric power and helps reduce costs
for all factories, businesses, and home-
owners. The changes in Federal regula-
tion in this bill will also yield savings
for consumers by providing new oppor-
tunities for competition in the whole-
sale market for electric power.

This bill improves the way the Fed-
eral Government regulates electric
power to achieve three important
goals. First, it will facilitate the ongo-
ing transition to more competitive and
efficient markets. Second, it will as-
sure the continued reliability of the
transmission system that carries the
power in interstate commerce. And
third, it will remove Federal regu-
latory ambiguities and barriers for
those States that elect to give cus-
tomers a choice in selecting their en-
ergy provider. Very importantly, my
bill leaves for the States the issues
that are best dealt with at that level
and provides for Federal authority only
over issues raising a clear national in-
terest.

In the last 9 months the Energy and
Natural Resources Committee has con-
ducted seven workshops that helped
bring forward many of the complex
electric power issues facing State and
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Federal regulators. The debate today
remains centered on whether or not the
Federal Government should require the
utilities in every State to implement
competition at the retail level. There
are, however, other important issues
that wunderlie this central debate.
These include the possible repeal of the
Public Utilities Regulatory Policy Act,
known as PURPA; changes in the Pub-
lic Utility Holding Company Act,
known to everyone here as PUHCA; and
the treatment of past investments in
powerplants that may no longer be eco-
nomical, so called stranded costs, to
name just a few.

Our electric power industry has a
strong regional and local character
with over 3,000 individual utilities, in-
cluding investor-owned, municipal,
Federal, and rural cooperatives. Sev-
eral comprehensive bills have now been
introduced in the House and Senate
that promise to deregulate the Na-
tion’s electric power industry. Mean-
while, a number of individual States
are moving forward with retail com-
petition.

However, in list of the vast difference
in the circumstance of 3,000 individual
utility companies, it is going to be dif-
ficult to develop a consensus on com-
prehensive Federal legislation. If com-
prehensive electricity legislation does
not move forward, | believe Congress
must still address a number of impor-
tant issues that can only be dealt with
at the Federal level. I'd like to take a
moment to explain what these issues
are and how my bill differs from pro-
posals that require retail competition
for all electric utility customers.

Madam President, our electric power
industry is made up of three main com-
ponents: Powerplants that generate the
power, high-voltage transmission lines
that carry the power over long dis-
tances, and the local distribution sys-
tems that bring the power into our
homes and businesses. Most of the
other bills would require States to de-
regulate their utilities and implement
retail competition. Still, for all the
talk about deregulation, | hope every-
one realizes they are talking about de-
regulating, only the first piece: The
powerplants that use coal, natural gas,
or other sources to generate the energy
on which we all depend. The other two
components of the industry, the trans-
mission and local distribution systems,
will remain regulated monopolies.

My bill takes a very different ap-
proach. It is not a restructuring bill. It
will not overturn the established divi-
sion between State and Federal regula-
tion, and it does not require States to
implement retail competition by a date
certain. Rather, my bill forges new
ground in the debate by focusing on the
middle piece of the electric utility in-
dustry: The interstate transmission
grid that is the critical link between
generators and consumers. The trans-
mission system clearly involves inter-
state commerce with a distinct na-
tional interest that can only be ad-
dressed at the Federal level.
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Let me explain why it is important
that we streamline the Federal regula-
tion of interstate transmission and
how that can save consumers money.
The Nation’s transmission system
serves, if you will, like an interstate
highway for electric power. We all
know what can happen when the high-
way on-ramps or off-ramps are closed
or when bottlenecks or breakdowns
occur. The same is true of the electric
transmission system. The smooth flow
of electric power depends on having
sufficient transmission capacity and on
the system operating reliably and
without disruptions. Problems in the
electricity transmission system, like
problems on interstate highways, can
impede commerce. If some businesses
are denied access, or if different high-
ways operate under different rules,
competition will suffer.

Madam President, | believe an effi-
cient and reliable electric transmission
system will be one of the most impor-
tant factors in the development of ro-
bust regional and national markets for
electric power. Over the last 100 years
we have developed a complex grid of
transmission lines owned by private,
government, and cooperative utilities.
With the Energy Policy Act of 1992,
Congress took the first steps toward
providing fair and open access to por-
tions of the transmission system.
Today, Federal and State regulators
are continuing to push for increased
competition. These dramatic changes
in regulation are placing new demands
on the transmission system. We are
asking it to function increasingly like
the interstate highways. However, the
system we have was never planned to
function in this more competitive envi-
ronment.

Today we have a transmission sys-
tem with many constraints and bottle-
necks, with no uniform system of regu-
lation, with some portions of the sys-
tem closed to users, and without any
assurance that all users of the system
will follow the same rules. Clearly, we
can’t hope to realize the full benefits of
competition if buyers and sellers of
power can’t deal equally in an open and
fair market. Without fair competition,
the cost of power is higher than it
should be. My bill will help correct this
situation.

Currently, the regulation of power
sales over the Nation’s electric power
grid is split between various State and
Federal jurisdictions. The Federal En-
ergy Regulatory Commission has au-
thority over pricing of transmission
service. The States have authority to
license and site new transmission fa-
cilities. A growing portion of power
transmission and sales is taking place
on a regional and even a national scale.
We are increasingly dependent on long-
distance power transmission; some-
times from as far away as 1,000 miles.
In the West, every single State from
New Mexico to Montana and from Cali-
fornia to Washington is electrically
interconnected. AIll of the Eastern
States except parts of Texas are simi-
larly interconnected. My bill seeks to
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maintain a careful balance of State
and national interests that assures the
Nation’s transmission system operates
efficiently, all players are treated equi-
tably, and reliability is maintained.

Madam President, I'd like now to de-
scribe briefly some of the key provi-
sions in the bill.

FEDERAL AND STATE JURISDICTION

One of the important goals of this
bill is to resolve ambiguities in Federal
and State jurisdiction that have arisen
since 1992 with the implementation of
open transmission access. First, this
bill removes once and for all any ambi-
guity over whether States, indeed,
have the authority to implement retail
competition. In addition, we used to
have a clear line between Federal and
State jurisdiction. However, now that
some States are electing to implement
retail competition, the bright line is
increasingly blurred. If we don’t clarify
these ambiguities we could well find
ourselves swamped with litigation that
frustrates State and Federal efforts to
expand competition.

TRANSMISSION ACCESS

Another provision in the bill requires
all transmission systems to be oper-
ated under the same regulatory poli-
cies. Under current law, FERC’s juris-
diction is primarily limited to trans-
mission systems owned by investor-
owned utilities. Only these utilities are
required to provide open access to any-
one who requests it. The goal is to
bring all transmission systems, includ-
ing those owned by Federal entities,
municipalities, and rural electric co-
ops, under the same system of regula-
tion. My bill also extends fair and open
access to transmission lines that cross
the borders with Mexico and Canada. A
uniform regulatory environment will
promote the use of the transmission
grid for fair and equitable competition.

RURAL AND LOW-INCOME CONSUMERS

Will all customers be able to benefit
from competition? | have heard this
concern expressed often. My bill makes
sure the States that choose to imple-
ment retail competition do not forget
about low-income and retired citizens
on fixed incomes, or about rural con-
sumers who might otherwise be left out
because they are not as profitable to
serve as urban consumers.

RECIPROCITY

A provision of this bill deals with the
situation where one State elects com-
petition and a neighboring State does
not. Utilities in the State without
competition could cross the State line
and steal customers without fear of
losing their own customers. My bill
would prevent this practice by allowing
a State to protect its own utilities
from unfair competition. It also en-
courages utilities to open up their sys-
tems voluntarily so they can partici-
pate in the growing competition.

RELIABILITY

Finally, to assure fair and open com-
petition on the Nation’s interstate
transmission system, the bill gives the
Federal Energy Regulatory Commis-
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sion authority in several new areas.
First, to enhance system reliability, we
provide the commission with regu-
latory authority to back up the exist-
ing voluntary system with rules and
regulations that have the weight of
Federal enforcement. The existing sys-
tem under the National Electric Reli-
ability Council has worked effectively.
However, competition is bringing many
new players to the interstate trans-
mission grid, and effective enforcement
of rules and standards requires there
by some teeth in the system.
TRANSMISSION SITING

The bill provides a Federal role, in
partnership with States, to assure that
transmission lines that cross State
boundaries are upgraded and expanded
when needed. Any siting decision would
be subject to all applicable State and
Federal legislation, including the Envi-
ronmental Protection Act. The inter-
state transmission system is one of the
keys to maintaining system reliability
and additional capacity will stimulate
competition by allowing new players
into the market.

INDEPENDENT SYSTEM OPERATORS

My bill also provides new authority
to the Federal Energy Regulatory
Commission to assure the transmission
system is managed and operated in an
open and fair way that does not dis-
criminate against any users. With this
new authority, the commission may re-
quire the formation of independent op-
erators for regional transmission sys-
tems. Having an independent system
operator provides greater efficiency in
transmission pricing, makes sure there
is fair and open access for all users, and
that the owners of the transmission
system do not use it to their own ad-
vantage. In some cases, these independ-
ent systems are already developing vol-
untary or under state mandates.

Madam President, I'd like to say a
few words about an issue known as
‘““stranded costs.”” Stranded costs are
investments in powerplants made
under past regulatory practices that
may no longer be economic in the new
competitive environment. Stranded
costs are of critical concern to utility
investors and to rural electric coopera-
tives. As | hope | have made clear, my
bill focuses on the regulation and use
of the interstate transmission system,
a national issue that does not compel
retail competition or the resulting
stranded costs. | believe the States are
the proper forum to deal with retail
competition and to resolve thorny is-
sues like stranded costs that are not
national in nature. We in Congress are
monitoring how the States are han-
dling stranded costs from retail com-
petition. If in the future it appears
that States are not equitably address-
ing stranded costs, then | believe Con-
gress should take a very serious look
at the subject.

In putting forward the proposals in
this bill 1 have listened to a number of
suggestions and evaluated a variety of
concepts. Not all of the ideas could be
incorporated into the framework of a
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single bill, even though many of the
approaches clearly have merit. As the
debate on electricity regulation moves
forward, | expect to refine and expand
on the proposals | am putting forward
today.

In summary, Madam President, this
bill will reduce costs for consumers by
encouraging the development of robust
competition in the interstate market
for electric power. We do this by
streamlining Federal regulation of the
interstate transmission system and by
assuring that all transmissions owners
and users play by the same rules. In ad-
dition, the bill will remove Federal
regulatory barriers for those states
that allow consumers to choose their
source of electric power. | hope all Sen-
ators will consider the important pro-
posals in this bill.

Mr. President, | ask unanimous con-
sent that additional material be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1276

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled.

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Federal
Power Act Amendments of 1997,

SEC. 2. CLARIFICATION OF JURISDICTION.

(a) DECLARATION OF PoLIcY.—Section 201(a)
of the Federal Power Act (16 U.S.C. 824(a)) is
amended by—

(1) inserting after ‘“transmission of electric
energy in interstate commerce’ the follow-
ing: ““, including the unbundled transmission
of electric energy sold at retail,”’; and

(2) striking ‘‘such Federal regulation, how-
ever, to extend only to those matters which
are not subject to regulation by the States.”
and inserting the following: ‘‘such Federal
regulation shall not extend, however, to the
bundled retail sale of electric energy or to
unbundled local distribution service, which
are subject to regulation by the States.”.

(b) APPLICATION OF PART.—Section 201(b) of
the Federal Power Act (16 U.S.C. 824(b)(1)) is
amended by—

(1) inserting after ‘“‘the transmission of
electric energy in interstate commerce’ the
following: “, including the unbundled trans-
mission of electric energy sold at retail,”;
and

(2) adding at the end the following:

““(3) The Commission, after consulting with
the appropriate State regulatory authorities,
shall determine, by rule or order, which fa-
cilities used for the transmission and deliv-
ery of electric energy are used for trans-
mission in interstate commerce subject to
the jurisdiction of the Commission under
this Part, and which are used for local dis-
tribution subject to State jurisdiction.”.

(c) DEFINITION OF INTERSTATE COMMERCE.—
Section 201(c) of the Federal Power Act (16
U.S.C. 824(c)) is amended by inserting after
“‘outside thereof’” the following: ‘“‘(including
consumption in a foreign country)’’.

(d) DEFINITIONS OF TYPES OF SALES.—Sec-
tion 201(d) of the Federal Power Act (16
U.S.C. 824(d)) is amended by—

(1) inserting ““(1) after the subsection des-
ignation;

(2) adding at the end the following:

““(2) The term “‘bundled retail sale of elec-
tric energy’”’ means the sale of electric en-
ergy to an ultimate consumer in which the
generation and transmission service are not
sold separately.
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““(3) The term ‘“‘unbundled local distribu-
tion service”” means the delivery of electric
energy to an ultimate consumer if—

“(A) the electric energy and the service of
delivering it are sold separately, and

“(B) the delivery uses facilities for local
distribution as determined by the Commis-
sion under subsection (b)(3).

“(4) The term “‘unbundled transmission of
electric energy sold at retail’”” means the
transmission of electric energy to an ulti-
mate consumer if—

“(A) the electric energy and the service of
transmitting it are sold separately, and

“(B) the transmission uses facilities for
transmission in interstate commerce as de-
termined by the Commission under sub-
section (b)(3).”.

(e) DEFINITIONS OF PusLIC UTILITY.—Sec-
tion 201 of the Federal Power Act (16 U.S.C.
824) is amended by striking subsection (e)
and inserting the following:

““(e) The term “‘public utility”” when used
in this Part or in the Part next following
means—

‘(1) any person who owns or operates fa-
cilities subject to the jurisdiction of the
Commission under this Part (other than fa-
cilities subject to such jurisdiction solely by
reason of section 210, 211, or 212); or

“(2) any electric utility or Federal power
marketing agency not otherwise subject to
the jurisdiction of the Commission under
this Part, including—

““(A) the Tennessee Valley Authority,

““(B) a Federal power marketing agency,

““(C) a State or any political subdivision of
a State, or any agency, authority, or instru-
mentality of a State or political subdivision,

‘(D) a corporation or association that has
ever received a loan for the purpose of pro-
viding electric service from the Adminis-
trator of the Rural Electrification Adminis-
tration or the Rural Utilities Service under
the Rural Electrification Act of 1936; or

“(E) any corporation or association which
is wholly owned, directly or indirectly, by
any one or more of the foregoing.

but only with respect to determining, fixing,
and otherwise regulating the rates, terms,
and conditions for the transmission of elec-
tric energy under this Part (including sec-
tions 217, 218, and 219).”".

(f) APPLICATION OF PART TO GOVERNMENT
UTILITIES.—Section 201(f) of the Federal
Power Act (16 U.S.C. 824(f)) is amended by
striking “No provision’ and inserting “Ex-
cept as provided in subsection (e)(2) and sec-
tion 3(23), no provision™’.

(g) DEFINITION OF TRANSMITTING UTILITY.—
Section 3 of the Federal Power Act (16 U.S.C.
796) is amended by striking paragraph (23)
and inserting the following:

““(23) TRANSMITTING UTILITY.—The term
“transmitting utility”” means any electric
utility, qualifying cogeneration facility,
qualifying small power production facility,
Federal power marketing agency, or any
public utility, as defined in section 201(e)(2),
that owns or operates electric power trans-
mission facilities which are used for the sale
of electric energy.”’.

SEC. 3. FEDERAL WHEELING AUTHORITY.

(a) COMMISSION AUTHORITY TO ORDER RE-
TAIL WHEELING.—

(1) Section 211(a) of the Federal Power Act
(16 U.S.C. 824k(a)) is amended by striking
““for resale”.

(2) Section 212(a) of the Federal Power Act
(16 U.S.C. 824k(a) is amended by striking
“wholesale transmission services’” each
place it appears and inserting ‘‘transmission
services”.

(3) Section 212(g) of the Federal Power Act
(16 U.S.C. 824k(Q)) is repealed.

(b) LIMITATION ON COMMISSION AUTHORITY
To ORDER RETAIL WHEELING.—Section 212 of
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the Federal Power Act (16 U.S.C. 824K) is fur-
ther amended by striking subsection (h) and
inserting the following:

““(h) LIMITATION ON COMMISSION AUTHORITY
To ORDER RETAIL WHEELING.—No rule or
order issued under this Act shall require or
be conditioned upon the transmission of
electric energy:

‘(1) directly to an ultimate consumer in
connection with a sale of electric energy to
the consumer unless the seller of such en-
ergy is permitted or required under applica-
ble State law to make such sale to such
consumer, or

““(2) to, or for the benefit of, an electric
utility if such electric energy would be sold
by such utility directly to an ultimate
consumer, unless the utility is permitted or
required under applicable State law to sell
electric energy to such ultimate consumer.”’.

(c) CONFORMING AMENDMENT.—Section 3 of
the Federal Power Act (16 U.S.C. 796) is
amended by striking paragraph (24) and in-
serting the following:

‘“(24) TRANSMISSION SERVICES.—The term
‘“transmission services” means the trans-
mission of electric energy in interstate com-
merce.”.

SEC. 4. STATE AUTHORITY TO ORDER RETAIL AC-
CESS.

Part 11 of the Federal Power Act is further
amended by adding at the end the following:
“SEC. 215. STATE AUTHORITY TO ORDER RETAIL

ACCESS.

““(a) STATE AUTHORITY.—Neither silence on
the part of Congress nor any Act of Congress
shall be construed to preclude a State or
State commission, acting under authority of
state law, from requiring an electric utility
subject to its jurisdiction to provide
unbundled local distribution service to any
electric consumer within such State.

““(b) NONDISCRIMINATORY SERVICE.—If a
State or State commission permits or re-
quires an electric utility subject to its juris-
diction to provide unbundled local distribu-
tion service to any electric consumer within
such State, the electric utility shall provide
such service on a not unduly discriminatory
basis. Any law, regulation, or order of a
State or State commission that results in
unbundled local distribution service that is
unjust, unreasonable, unduly discriminatory,
or preferential is hereby preempted.

““(c) REciPrRocITY.—Notwithstanding sub-
section (b), a State or State commission may
bar an electric utility from selling electric
energy to an ultimate consumer using local
distribution facilities in such State if such
utility or any of its affiliates owns or con-
trols local distribution facilities and is not
itself providing unbundled local distribution
service.

““(d) STATE CHARGES.—Nothing in this Act
shall prohibit a State or State regulatory
authority from assessing a nondiscrim-
inatory charge on unbundled local distribu-
tion service within the State, the retail sale
of electric energy within the State, or the
generation of electric energy for consump-
tion by the generator within the State.”.
SEC. 5. UNIVERSAL AND AFFORDABLE SERVICE.

Part 11 of the Federal Power Act is further
amended by adding at the end the following:
“SEC. 216. UNIVERSAL AND AFFORDABLE SERV-

ICE.

““(a) SENSE OF THE CONGRESS.—It is the
sense of the Congress that—

““(1) every consumer of electric energy
should have access to electric energy at rea-
sonable and affordable rates, and

“(2) the Commission and the States should
ensure that competition in the electric en-
ergy business does not result in the loss of
service to rural, residential, or low-income
consumers.

‘“(b) CONSIDERATION AND REPORTS.—ANy
State or State commission that requires an
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electric utility subject to its jurisdiction to
provide unbundled local distribution service
shall—

‘(1) consider adopting measures to—

“(A) ensure that every consumer of elec-
tric energy within such State shall have ac-
cess to electric energy at reasonable and af-
fordable rates, and

“(B) prevent the loss of service to rural,
residential, or low-income consumers; and

“(2) report to the Commission on any
measures adopted under paragraph (1).”.

SEC. 6. NATIONAL ELECTRIC RELIABILITY
STANDARDS.

Part Il of the Federal Power Act is further
amended by adding at the end the following:
“SEC. 217. NATIONAL ELECTRIC RELIABILITY

STANDARDS.

““(a) RELIABILITY STANDARDS.—The Com-
mission shall establish and enforce national
electric reliability standards to ensure the
reliability of the electric transmission sys-
tem.

‘““(b) DESIGNATION OF NATIONAL AND RE-
GIONAL COUNCILS.—

““(1) For purposes of establishing and en-
forcing national electric reliability stand-
ards under subsection (a), the Commission
may designate an appropriate number of re-
gional electric reliability councils composed
of electric utilities or transmitting utilities,
and one national electric reliability council
composed of designated regional electric re-
liability councils, whose mission is to pro-
mote the reliability of electric transmission
system.

““(2) The Commission shall not designate a
regional electric reliability council unless
the Commission determines that the coun-
cil—

“(A) permits open access to membership
from all entities engaged in the business of
selling, generating, transmitting, or deliver-
ing electric energy within its region;

“(B) provides fair representation of its
members in the selection of its directors and
the management of its affairs, and

““(C) adopts and enforces appropriate stand-
ards of operation designed to promote the re-
liability of electric transmission system.

““(c) INCORPORATION OF COUNCIL STAND-
ARDS.—The Commission may incorporate, in
whole or in part, the standards of operation
adopted by the regional and national electric
reliability councils in the national electric
reliability standards adopted by the Com-
mission under subsection (a).

““(d) ENFORCEMENT.—The Commission may,
by rule or order, require any public utility or
transmitting utility to comply with any
standard adopted by the Commission under
this section.

SEC. 7. SITING NEW INTERSTATE TRANSMISSION
FACILITIES.

Part Il of the Federal Power Act is further
amended by adding at the end the following:
“SEC. 218. SITING NEW INTERSTATE TRANS-

MISSION FACILITIES.

“(a) COMMISSION AUTHORITY.—Whenever
the Commission, after notice and oppor-
tunity for hearing, finds such action nec-
essary or desirable in the public interest, it
may order a transmitting utility to enlarge,
extend, or improve its facilities for the inter-
state transmission of electric energy.

““(b) PROCEDURE.—The Commission may
commence a proceeding for the issuance of
an order under subsection (a) upon the appli-
cation of an electric utility, transmitting
utility, or state regulatory authority, or
upon its own motion.

““(c) CoMPLIANCE WITH OTHER LAws.—Com-
mission action under this section shall be
subject to the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.) and all
other applicable state and federal laws.

““(d) USe oF JOINT BOARDS.—Before issuing
an order under subsection (a), the Commis-
sion shall refer the matter to joint board ap-
pointed under section 209(a) for advice and
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recommendations on the need for, design of,
and location of the proposed enlargement,
extension, or improvement. The Commission
shall consider the advice and recommenda-
tions of the Board before ordering such en-
largement, extension, or improvement.

““(e) LIMITATION ON AUTHORITY.—The Com-
mission shall have no authority to compel a
transmitting utility to extend or improve its
transmission facilities if such enlargement,
extension, or improvement would unreason-
ably impair the ability of the transmitting
utility to render adequate service to its cus-
tomers.”.

SEC. 8. REGIONAL INDEPENDENT SYSTEM OPER-
ATORS.

Part Il of the Federal Power Act is further

amended by adding at the end the following:

“SEC. 219. REGIONAL INDEPENDENT SYSTEM OP-
ERATORS.

““(@a) Regional Transmission Systems.—
Whenever the Commission finds such action
necessary or desirable in the public interest
to ensure the fair and non-discriminatory ac-
cess to transmission services within a re-
gion, the Commission may order the forma-
tion of a regional transmission system and
may order any transmitting utility operat-
ing within such region to participate in the
regional transmission system.

“(b) OVERSIGHT BOARD.—The Commission
shall appoint a regional oversight board to
oversee the operation of the regional trans-
mission system. Such oversight board shall
be composed of a fair representation of all of
the transmitting utilities participating in
the regional transmission system, electric
utilities and consumers served by the sys-
tem, and State regulatory authorities within
the region. The regional oversight board
shall ensure that the independent system op-
erator formulates policies, operates the sys-
tem, and resolves disputes in a fair and non-
discriminatory manner.

““(c) INDEPENDENT SYSTEM OPERATOR.—The
regional oversight board shall appoint an
independent system operator to operate the
regional transmission system. No independ-
ent system operator shall—

“(1) own generating facilities or sell elec-
tric energy, or

““(2) be subject to the control of, or have a
financial interest in, any electric utility or
transmitting utility within the region served
by the independent system operator.

““(d) CoMmMISSION RULES.—The Commission
shall establish rules necessary to implement
this section.”.

SEC. 9. ENFORCEMENT.

(a) GENERAL PENALTIES.—Section 316(c) of
the Federal Power Act (16 U.S.C. 8250(c)) is
amended buy—

(1) striking
“‘section’’; and

(2) striking “‘or 214 and inserting: ‘214,
217, 218, or 219”.

(b) CiviL PENALTIES.—Section 316A of the
Federal Power Act (16 U.S.C. 8250-1) is
amended by striking ‘‘or 214"’ each place it
appears and inserting: ‘‘214, 217, 218, or 219”.

SEC. 10. AMENDMENT TO THE PUBLIC UTILITY
REGULATORY POLICIES ACT.

Section 10 of the Public Utility Regulatory
Policies Act of 1978 (16 U.S.C. 824a-3) is
amended by adding at the end the following:

““(m) PROTECTION OF EXISTING WHOLESALE
POWER PURCHASE CONTRACTS.—NoO State or
State regulatory authority may bar a State
regulated electric utility from recovering
the cost of electric energy the utility is re-
quired to purchase from a qualifying cogen-
eration facility or qualifying small power
production facility under this section.”.

““subsection” and inserting
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THE FEDERAL POWER ACT AMENDMENTS OF
1997
(Federal Legislation Focused on Federal
Regulation of Interstate Transmission and
Wholesale Sales)
SECTION-BY-SECTION SUMMARY
Section 1. Short Title

This act may be cited as the ‘‘Federal
Power Act Amendments of 1997.”” This bill
does not mandate retail competition. The
purpose is to facilitate the transition to
more competitive and efficient markets for
bulk power and to foster the development of
state-directed efforts to establish retail com-
petition.

Section 2. Clarification of Federal and State

Jurisdiction

This section resolves ambiguities in fed-
eral and state jurisdiction that have arisen
with the implementation of Title VII of the
Energy Policy Act of 1992 and the ensuing
trend to state-implemented retail competi-
tion. Unless clarified, these ambiguities
could spawn protracted litigation and frus-
trate federal and state efforts to expand
competition. This section also extends
FERC'’s jurisdiction over the remaining 22%
of interstate transmission systems not cur-
rently covered.

(a)(1) Clarifies that transmission of elec-
tric energy in interstate commerce, which is
under FERC jurisdiction, includes the
unbundled transmission of electric energy
sold at retail. FERC has proceeded under the
assumption it has authority to order trans-
mission necessary to implement state-or-
dered retail competition, and utilities have
filed transmission tariffs required to imple-
ment retail competition. Paragraph (2) rein-
forces existing state jurisdiction over the
bundled retail sale of electric energy and the
unbundled local distribution of electric en-
ergy.
(b) In Order No. 888, FERC took the posi-
tion that the transmission component of
unbundled sales is subject to FERC jurisdic-
tion. Paragraph (1) establishes FERC’s au-
thority under Part Il of the Federal Power
Act over the transmission in interstate com-
merce of electric power as part of an
unbundled sale of energy sold at retail. Para-
graph (2) authorizes FERC, in consultation
with state regulators, to draw the line be-
tween interstate transmission, which is sub-
ject to FERC authority, and local distribu-
tion, which is subject to state jurisdiction.
FERC’s jurisdiction over unbundled trans-
mission necessitates a process for determin-
ing where FERC jurisdiction ends and state
jurisdiction over unbundled distribution be-

ins.

g (c) Extends FERC’s jurisdiction over trans-
mission of electric energy in interstate com-
merce if the energy will be consumed in a
foreign country. The ambiguity in existing
law was raised in FERC’s October 4, 1996,
order on complaint in Docket No. EL96-74-
000.

(d) Adds definitions to Part Il for ““bundled
retail sale of electric energy,” ‘‘unbundled
local distribution service,” and ‘‘unbundled
transmission of electric energy sold at re-
tail.”

(e) Redefines “‘public utility’ so as to ex-
tend FERC’s authority to regulate trans-
mission services (and only transmission) of
non-jurisdictional utilities, including TVA,
Power Marketing agencies, municipal utili-
ties, and rural electric cooperatives. Cur-
rently, FERC’s FPA jurisdiction is limited
primarily to investor-owned utilities. Non-
jurisdictional utilities control a significant
portion of the nation’s existing transmission
capacity. The full benefits of wholesale com-
petition may not be realized unless all trans-
mitting utilities are subject to the same reg-
ulatory policies.
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(f) Continues exemption of TVA, PMAs,
municipal utilities and rural electric co-
operatives from FERC jurisdiction under
Part 11, except with respect to regulation of
transmission. This section leaves intact the
exemption from FERC jurisdiction for any
wholesale sales of power made by non-juris-
dictional utilities.

(g) Redefines ‘‘transmitting utility’” to
cover all transmission systems, including
any electric utility, qualifying cogeneration
facility, qualifying small power production
facility, federal power marketing agency,
public utility (as redefined by subsection (e))
that owns or operates transmission facilities
used for the sale of electric energy.

Section 3. Limitations on Federal Wheeling

Authority

Sections 211 and 212 of the FPA currently
prohibit FERC from ordering retail wheel-
ing. This section clarifies FERC’s authority
to order interstate transmission service for
wholesale sales and as part of a retail sale,
but the latter only if authorized by state
law.

(a) Clarifies FERC’s authority to order
transmission access under sections 211 and
212 for transmission in interstate commerce
for both wholesale sales for resale and
unbundled transmission of electric energy
sold at retail.

(b) Limits FERC’s authority to order
unbundled transmission of electric energy
sold at retail under sections 211 and 212 only
if such sales are permitted or required under
applicable state law.

(c) Conforming amendment that broadens
the definition of transmission services to in-
clude both wholesale transmission and
unbundled transmission of electric energy
sold at retail.

Section 4. State Authority To Order Retail
Access

Adds a new section 215 at the end of Part
11 to clarify and extend state authority over
access to retail customers.

New subsection (a) recognizes state author-
ity to require an electric utility to provide
unbundled local distribution service to any
consumer. The Energy Policy Act of 1992 in-
cluded in the FPA a savings clause at the
end of subsection 212(h) that preserves what-
ever state authority may exist to order re-
tail wheeling; however, it does not affirm
conclusively that the states do in fact have
such authority. Because retail wheeling is in
interstate commerce, it could be argued
states lack authority to order retail wheel-
ing. This subsection removes the statutory
ambiguity.

New subsection (b) requires states that au-
thorize utilities to provide unbundled local
distribution service to assure the utilities
provide distribution service on a nondiscrim-
inatory basis. This subsection will help as-
sure that local distribution companies do not
use state-regulated monopolies to favor, for
example, their un-regulated subsidiaries.

New subsection (c) provides for retail reci-
procity. States may bar an electric utility
from selling power at retail in the state un-
less the utility is itself providing unbundled
local distribution service. Currently, a state
may not condition access to its retail mar-
kets without facing a challenge as an unlaw-
ful burden on interstate commerce. This sub-
section eliminates the inequity of out-of-
state utilities competing for retail cus-
tomers in states with open access without
having to provide similar access to their own
customers. This provision may also create an
incentive for utilities to open their markets
to retail competition.

New subsection (d) assures state authority
to impose a nondiscriminatory charge on the
unbundled local distribution service, retail
sale, or generation for consumption of elec-
tric energy. Such a charge might be used to
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fund, for example, competitive transition
costs, universal and affordable service under
section 216, demand side-management pro-
grams, etc.

Section 5. Universal and Affordable Service

Adds a new section 216 at the end of Part
Il that puts Congress on record that every
consumer should have access to electric
power at reasonable and affordable rates and
that FERC and the states should assure that
competition does not result in the loss of
service to rural, residential, or low-income
customers. Requires states that adopt retail
competition to consider adopting measures
to assure universal and affordable service
and to report to FERC on the measures
adopted. Funds to cover the cost of such
measures may be assessed under new section
215(d).

Section 6. National Electric Reliability
Standards

Adds a new section 217 at the end of Part
Il to establish national electric reliability
standards under FERC jurisdiction. Competi-
tion is bringing many new players to the
interstate transmission grid. Such competi-
tion will place new and conflicting require-
ments on NERC'’s existing voluntary system,
which lacks enforcement powers. There is a
clear and legitimate federal role in ensuring
system reliability. This section is consistent
with the draft recommendations of the Sec-
retary of Energy Advisory Board Task Force
on Electric-System Reliability.

New subsection (a) authorizes FERC to es-
tablish and enforce national electric reliabil-
ity standards to ensure the reliability of the
electric transmission system.

New subsection (b) authorizes FERC to
designate an appropriate number of regional
reliability councils composed of electric util-
ities and transmitting utilities, and one na-
tional electric reliability council composed
of the regional councils. The mission of the
councils is to promote the reliability of the
electric transmission system. FERC shall
not designate a regional council unless the
commission determines the council permits
open access to membership from all electric
utilities (I0OUs, NUGs, power marketers, mu-
nicipal utilities or TVA) and transmitting
utilities in the region, provides fair represen-
tation in the selection of its directors and
management, and adopts and enforces appro-
priate standards of operation.

New subsection (c) authorizes FERC to in-
corporate standards of operation adopted by
the councils into the standards adopted
under subsection (a).

New subsection (d) authorizes FERC, by
rule or order, to require any public utility
(electric utility plus the PMASs) or any trans-
mitting utility to comply with the stand-
ards.

Section 7. Siting New Interstate Transmission

Facilities

Adds a new section 218 at the end of Part
11 to authorize FERC to work with the states
on siting new interstate transmission facili-
ties. An integrated and well planned national
transmission grid is a critical element in the
development of open and fair competition,
maintaining system reliability, reducing
market power, and mitigating stranded
costs. This section does not preempt the
states’ exclusive authority over siting of
transmission lines.

New subsection (a) gives FERC authority,
after notice and opportunity for hearing, to
order a transmitting utility to extend, en-
large or improve its facilities for the inter-
state transmission of electric energy.

New subsection (b) defines when FERC
may commence a proceeding under sub-
section (a).

New subsection (c) requires FERC to com-
ply with the National Environmental Policy
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Act of 1969 and all other applicable state and
federal laws.

New subsection (d) requires FERC to refer
the matter to a joint board appointed under
subsection (a) of section 209 for advice on the
need for, design of, and location of the pro-
posed extension or improvement. The Com-
mission shall consider the advice and rec-
ommendations of the board before ordering
such extension or improvement.

New subsection (e) limits FERC’s author-
ity to compel a transmitting utility to ex-
tend or improve its interstate transmission
facilities if it would impair the utility’s abil-
ity to serve its existing customers.

Section 8. Regional Independent System
Operators

Adds a new section 219 at the end of Part
Il to allow for the establishment of regional
independent system operators. Formation of
ISOs could be a valuable tool in limiting
market power and maintaining reliability.
FERC in order 888 strongly encouraged the
formation of 1SOs, but did not address the
issue of its authority to compel participa-
tion. This section authorizes FERC to re-
quire participation in an 1SO to assure non-
discriminatory access to the transmission
grid for all parties. 1SOs could also play a
role in siting of new transmission lines under
Section 7.

New subsection (a) authorizes the commis-
sion to order the formation of a regional
independent transmission system and to
compel utilities in the region to participate.
The FERC may order the formation of an
ISO if such action is necessary or desirable
in the public interest to ensure the fair and
non-discriminatory access to transmission
services.

New subsection (b) authorizes FERC to ap-
point a regional oversight board to oversee
the operation of the regional transmission
system. The board shall have fair representa-
tion of all utilities, consumers, and state
regulators in the region.

New subsection (c) authorizes the over-
sight board to appoint an independent sys-
tem operator to operate the regional trans-
mission system. The operator may not own
generating facilities, sell electric energy, or
be subject to the control, or have a financial
interest in, any utility in the region served
by the independent system operator.

New subsection (d) authorizes FERC to es-
tablish rules necessary to implement this
section.

Section 9. Enforcement

(a) Extends the exemption from general
penalties (section 316) to sections 217, 218,
and 219.

(b) Extends the enforcement provisions for
violations and civil penalties in section 316A
to sections 217, 218, and 219.

Section 10. Amendment to PURPA

Adds new subsection (m) at the end of sec-
tion 210 of PURPA to protect wholesale con-
tracts entered into in accordance with fed-
eral legislation. States may not bar a regu-
lated utility from recovering the cost of any
PURPA contracts. Such costs may be recov-
ered, for example, through rates, charges as-
sessed under section 215(d), exit fees, etc.

ADDITIONAL COSPONSORS

S. 89

At the request of Ms. SNOWE, the
name of the Senator from Minnesota
[Mr. GRAMS] was added as a cosponsor
of S. 89, a bill to prohibit discrimina-
tion against individuals and their fam-
ily members on the basis of genetic in-
formation, or a request for genetic
services.
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S. 358
At the request of Mr. DEWINE, the
names of the Senator from New Jersey
[Mr. LAUTENBERG] and the Senator
from North Carolina [Mr. FAIRCLOTH]
were added as cosponsors of S. 358, a
bill to provide for compassionate pay-
ments with regard to individuals with
blood-clotting disorders, such as hemo-
philia, who contracted human
immunodeficiency virus due to con-
taminated blood products, and for
other purposes.
S. 412
At the request of Mr. LAUTENBERG,
the names of the Senator from Massa-
chusetts [Mr. KERRY], the Senator from
Hawaii [Mr. AKAKA], and the Senator
from Utah [Mr. HATCcH] were added as
cosponsors of S. 412, a bill to provide
for a national standard to prohibit the
operation of motor vehicles by intoxi-
cated individuals.
S. 621
At the request of Mr. D’AmMATO, the
name of the Senator from Wyoming
[Mr. THOMAS] was added as a cosponsor
of S. 621, a bill to repeal the Public
Utility Holding Company Act of 1935,
to enact the Public Utility Holding
Company Act of 1997, and for other pur-
poses.
S. 657
At the request of Mr. DASCHLE, the
name of the Senator from Florida [Mr.
GRAHAM] was added as a cosponsor of S.
657, a bill to amend title 10, United
States Code, to permit retired mem-
bers of the Armed Forces who have a
service-connected disability to receive
military retired pay concurrently with
veterans’ disability compensation.
S. 803
At the request of Mr. THURMOND, the
name of the Senator from Rhode Island
[Mr. CHAFEE] was added as a cosponsor
of S. 803, a bill to permit the transpor-
tation of passengers between United
States ports by certain foreign-flag
vessels and to encourage United
States-flag vessels to participate in
such transportation.
S. 109
At the request of Mr. GRASSLEY, the
names of the Senator from Ohio [Mr.
DEWINE], the Senator from Wyoming
[Mr. ENzi], the Senator from Alaska
[Mr. MurRkowskl], the Senator from
Kansas [Mr. ROBERTS], and the Senator
from Wyoming [Mr. THOMAS] were
added as cosponsors of S. 1096, a bill to
restructure the Internal Revenue Serv-
ice, and for other purposes.
S. 1133
At the request of Mr. COVERDELL, the
name of the Senator from Wyoming
[Mr. THOMAS] was added as a cosponsor
of S. 1133, a bill to amend the Internal
Revenue Code of 1986 to allow tax-free
expenditures from education individual
retirement accounts for elementary
and secondary school expenses and to
increase the maximum annual amount
of contributions to such accounts.
S. 1180
At the request of Mr. KEMPTHORNE,
the name of the Senator from Alaska
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