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Resolution 271, first, it be in order to
consider the amendment offered by the
gentleman from Ohio [Mr. TRAFICANT]
in the form | have placed at the desk,
after the disposition of the amendment
offered by the gentleman from Michi-
gan [Mr. CONYERS], as though printed
in part 2 of the House Report 105-335,
which shall be debatable for 10 min-
utes, equally divided and controlled by
the proponent and an opponent; and,
second, the Chairman of the Commit-
tee of the Whole may, (a) postpone
until a time during further consider-
ation in the Committee of the Whole a
request for a recorded vote on any
amendment; and, (b) reduce to 5 min-
utes the minimum time for electronic
voting on any postponed question that
follows another electronic vote without
intervening business, provided that the
minimum time for electronic voting on
the first in any series of questions shall
be 15 minutes.

The SPEAKER pro tempore.
Clerk will report the amendment.

The Clerk read as follows:

Amendment offered by Mr. TRAFICANT.

OFFERED BY MR. TRAFICANT OF OHIO

Insert the following after section 4 and re-
designate the succeeding section accord-
ingly:

SEC. 5. DUTY OF NOTICE TO OWNERS.

Whenever a Federal agency takes an agen-
cy action limiting the use of private prop-
erty that may be affected by the amend-
ments made by this Act, the agency shall
give notice to the owners of that property
explaining their rights under such amend-
ments and the procedures for obtaining any
compensation that may be due to them
under such amendments.

Mr. COBLE (during the reading).
Madam Speaker, | ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from North Carolina?

Mr. BOEHLERT. Madam Speaker, re-
serving the right to object, | would like
to ask a question of the Chair. | have
no objection to the Traficant amend-
ment, but | just want to make certain
it is clarified when that will occur.
Will that amendment come after the
Boehlert substitute? If it does, | have
no objection. If it does come before the
Boehlert substitute, then we have a

The

problem.
The SPEAKER pro tempore. The
Chair understands the amendment

would be made in order before the
Boehlert substitute.

Mr. BOEHLERT. Madam Speaker, |
object, | reserve the right to object.

Mr. TRAFICANT. Madam Speaker,
will the gentleman yield?

Mr. BOEHLERT. | yield to the gen-
tleman from Ohio.

Mr. TRAFICANT. Madam Speaker, if
the gentleman’s substitute is passed,
then his substitute would pass, with or
without. This was approved unani-
mously. It is the only measure that
gives notice to people who do not have
accountants and attorneys of some pro-
tections, and has been worked out by
leadership on both sides. | believe that
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position would not be in the best inter-
ests of our taxpayers and property
owners of our country.

Mr. BOEHLERT. Madam Speaker,
maintaining my reservation of objec-
tion, as | have made clear, | have no
objection to the gentleman’s amend-
ment, 1 am in support of that amend-
ment. | do have some serious reserva-
tions about when it would appear.

Mr. COBLE. Madam Speaker, will the
gentleman yield?

Mr. BOEHLERT. | yield to the gen-
tleman from North Carolina.

Mr. COBLE. Madam Speaker, | want
to ask a question of the gentleman
from Ohio [Mr. TRAFICANT] in an effort
to clear the cloud.

Would the gentleman from Ohio be
willing for his amendment to follow
that of the gentleman from New York
[Mr. BOEHLERT] since it appears he will
object if it does not?

Mr. TRAFICANT. Madam Speaker, if
the gentleman will yield further, | do
not, as long as if my amendment passes
it would be in order to either of the ac-
tions taken here today that might
pass, if it would be amendable to both.

Mr. BOEHLERT. Madam Speaker, re-
claiming my time, maybe we can re-
solve this. | have had some conversa-
tions away from the microphone.

Madam Speaker, | withdraw my res-
ervation of objection.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from North Carolina?

Ms. LOFGREN. Madam Speaker, re-
serving the right to object, and I will
not object. | just want to clarify that
the minority supports the desire of the
gentleman from Ohio [Mr. TRAFICANT]
to debate this amendment. That does
not necessarily mean we support the
amendment itself, but the gentleman
from Ohio’s right to offer it, subse-
quent to the Boehlert amendment.

Madam Speaker, | withdraw my res-
ervation of objection.

The SPEAKER pro tempore. Without
objection, the request is granted.

There was no objection.

GENERAL LEAVE

Mr. COBLE. Madam Speaker, | ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks and include extraneous material
on H.R. 1534.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from North Carolina?

There was no objection.

PRIVATE PROPERTY RIGHTS
IMPLEMENTATION ACT OF 1997

The SPEAKER pro tempore. Pursu-
ant to House Resolution 271 and rule
XXII1, the Chair declares the House in
the Committee of the Whole on the
State of the Union for the further con-
sideration of the bill, H.R. 1534.
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IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the fur-
ther consideration of the bill (H.R.
1534) to simplify and expedite access to
the Federal courts for injured parties
whose rights and privileges, secured by
the U.S. Constitution, have been de-
prived by final actions of Federal agen-
cies, or other government officials or
entities acting under color of State
law; to prevent Federal courts from ab-
staining from exercising Federal juris-
diction in actions where no State law
claim is alleged; to permit certification
of unsettled State law questions that
are essential to resolving Federal
claims arising under the Constitution;
and to clarify when government action
is sufficiently final to ripen certain
Federal claims arising under the Con-
stitution, with Mr. SNOWBARGER in the
chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose earlier today, the
gentleman from North Carolina [Mr.
CoBLE] had 3 minutes remaining in de-
bate, and the gentlewoman from Cali-
fornia [Ms. LOFGREN] had 2 minutes re-
maining.

Ms. LOFGREN. Mr. Chairman, | yield
1 minute to the gentleman from Oregon
[Mr. DEFAZIO].

Mr. DEFAZIO. Mr. Chairman, what
happened to the Federalists in the Con-
gress? We were going to empower the
States. This is the most extraordinary
preemption of local and State laws in
my 11 years in the Congress.

This is unbelievable. We heard horror
stories from people from States that do
not have a regular land use process.
Those States should adopt a land use
process. Those local jurisdictions
should adopt a land use process, and it
should be regular. It should have proc-
ess of appeal and litigation through
their States. But not the Federal Gov-
ernment.

Do we want the Federal Government
wading into every single local land use
dispute? Peep shows next to schools,
liguor stores next to high schools? |
think not.

I do not think the people on that side
of the aisle really believe that. They
are playing here to an audience of spe-
cial interests, very well-funded special
interests. This is horrible legislation
for small town America. It is horrible
legislation for our States and States’
rights. Reject this legislation.

Ms. LOFGREN. Mr. Chairman, | yield
myself the balance of my time.

Mr. Chairman, | believe in the fifth
amendment and the minority believes
in the fifth amendment. | believe there
ought to be compensation when there
is a taking, and there ought to be due
process. There is no dispute about that.
But what we dispute is this remedy. We
have heard a lot of discussion about
widows who have been abused by the
heavy-handed Government. But we
need to get beyond that appealing
image to what is really going on here.
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Zoning protects neighborhoods, zon-
ing protects homeowners, and what
this bill does is allow developers rights
that are much greater than those that
would attach to neighborhoods and to
homeowners.

These rights will attach, whether it
is 20,000 housing units being built, or
whether a town is trying to regulate
the hours of operation of a topless bar
or pornographic bookstore. That is
what is so terribly flawed with this leg-
islation.

Mr. Chairman, | urge my colleagues
to oppose this and to search for a more
rational response to this problem.
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Mr. COBLE. Mr. Chairman, | yield
the balance of my time to the gen-
tleman from Kansas [Mr. RYUN].

The CHAIRMAN. The gentleman
from Kansas [Mr. RYUN] is recognized
for 3 minutes.

Mr. RYUN. Mr. Chairman, | rise in
support of H.R. 1534. Mr. Chairman, one
of the pillars of our democracy is the
right of every individual to own private
property. In 1792, James Madison said
this, and | quote: “That is not a just
government nor is property secure
under it where the property which a
man has in his personal safety and per-
sonal liberty is violated by an arbi-
trary seizure of one class of citizens for
the service of the rest.”

Because our Founding Fathers under-
stood this very important principle,
they included a guarantee in the Bill of
Rights to protect private property
owners from politicians and bureau-
crats who believe that they know best
how to use someone else’s lands.

The fifth amendment to the Con-
stitution assures the Government can-
not take a person’s private property
without first providing the owner due
process and just compensation. Unfor-
tunately, the fears which motivated
our Founding Fathers to include this
property guarantee are being realized
today.

For example, in the first 10 years
after the enactment of the 1983 Rails to
Trails Act, trails groups and State gov-
ernments used that law to take the
property from 62,000 landowners. Yet,
not one of those aggrieved farmers and
homeowners has received a single
penny in compensation for their loss.

While courts have ruled that com-
pensation must be paid to the property
owners, endless bureaucratic redtape
would first require a small Kansas
farmer to retain a high-priced Wash-
ington lawyer to begin jumping over
administrative hurdles. This lawyer
would then need almost 10 years of ex-
pensive court time before securing a
farmer’s compensation for his strip of
land that was taken to create a rec-
reational trail for others to use.
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All we have to do is do a little math,
and if the value of a farmer’s con-
fiscated land is about $30,000 but a
Washington lawyer would charge the
farmer $100,000 to pursue the farmer’s
claim, there is no farmer who will be
able to afford any compensation. That
is why this private property rights bill,
this one particularly, H.R. 1534, is so
important. It is our duty as Members
of this House, the peoples’ House, the
House of Representatives, to protect
private property owners from arbitrary
actions and guarantee their right to
due process.

Mr. Chairman, | urge my colleagues
to vote ‘‘yes’ for property rights, to
vote ‘‘yes’ for due process, and to vote
“‘yes’ on H.R. 1534.

Mr. VENTO. Mr. Chairman, | rise in strong
opposition to H.R. 1534, the Private Property
Rights Implementation Act.

Mr. Chairman, last night | brought a ger-
mane amendment to the Rules Committee
and asked that it be made in order. My
amendment seeks to balance this bill with
adequate protection for the 65 million Ameri-
cans that own their own homes. It would have
limited the application of H.R. 1534 to States
that provide adequate protection for home-
owners in this country. All | asked for was 30
minutes to make my case to the Members of
this House. My request was denied.

This measure, H.R. 1534, is an end of the
session effort to avert full debate on a very im-
portant issue, property rights, the rights of
special interests not the property rights of
homeowners, yet on the floor today the rule
was again expanded to accommodate another
unheard, unrequested amendment.

| don’t know for the life of me why the lead-
ership in this House of Representatives is not
willing to spend 30 minutes on the concerns of
homeowners. H.R. 1534 is not a purely proce-
dural, noncontroversial bill, as supporters of
this bill would have you believe, they are
wrong. This bill sides with developers who
have made their views clear and, of course,
generously contribute to the campaigns of
those who support them. This is a new judicial
superhighway that places the decisions in
Federal courts, out of the hands of local gov-
ernment and State courts.

Ironically, the underlying bill we are consid-
ering today does not protect the property of
homeowners—the most important investment
made by the American family—from adverse
actions by State and local government and
others. This bill protects developers that may
have been unjustifiably or justifiably stymied
by local and State courts that are carrying out
their own laws and rules. Under H.R. 1534,
Congress rearranges this authority and moves
it away from local and State governments. It's
ironic that a Congress emblematic of devolu-
tion initiatives over the past several years are
suddenly moving to superimpose such a na-
tional policy. The Federal courts, with this new
guideline, will be no doubt more friendly to the
interests of developers than State and local
courts. The handwriting is on the wall as to
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the expense and policy change that this bill
gives developers to easier access, and assure
more profitable treatment in the Federal
courts.

The real motive | believe is apparent, to first
remove local decisionmaking power from com-
munities, States, and the respective courts.
And in the future create a wholly new class of
takings which will hamstring the United States
both State and Federal with a new class of
taxpayer payments whenever zoning and the
limits of common interest for the common
good guide the use of real property to stop
pollution, to enhance—their community they
would be forced to buy theoretical develop-
ment rights—this turns the local decisionmak-
ing on its head.

| have drafted an amendment which is very
important and seeks to balance this newly pro-
posed policy path. | must admit, Mr. Chair-
man, | have some interests to worry about,
too. They are the property homeowners of St.
Paul, of Minnesota, and the Nation—the fami-
lies that work hard every day and believe in
the importance of neighborhoods and commu-
nities and their only property is their family
homes. My amendment would have sought to
at least protect them and their homes. It would
have prevented this bill from going into effect
in States that have not passed laws that pro-
tect homeowners’ property rights. These laws
will have to provide families with adequate no-
tice when adverse development is moving in
to affect their property. The intent was to pro-
vide homeowners with guaranteed access to
the courts when their property is devalued by
harmful developments nearby. I'm not sure
anybody would oppose such an amendment. It
will significantly improve H.R. 1534 and in-
sures protection of the rights of American fam-
ilies and homeowners. We all have home-
owners in our districts, and they deserve this
right a priori.

All | asked for, Mr. Speaker, was 30 min-
utes. Claims have been made we simply don’t
have time to consider all the amendments that
are in order. What | want to know is why we
are wasting floor time on legislation that is op-
posed not just by all the environmental
groups. But, Mr. Chairman, this bill is opposed
by the National League of Cities, the Con-
ference of Mayors, 40 State attorneys general,
and is headed for a certain veto by the Presi-
dent. With a list that long you have to wonder
who supports this bill and why. The point is,
however, that we are engaged in a futile exer-
cise. If we have the time to consider this bill
on the floor, we certainly have time to con-
sider the property rights of homeowners in this
country, but the advocates of this legislation
obviously feared this germane amendments;
that placed homeowners property rights on a
par with developer’'s for who this measure will
benefit.

This procedure for debate silences the
voices of the 65 million Americans who own
their own homes and are concerned about
reckless activities that could cause their



H8952

most precious investment to lose its value. For
these reasons, | urge my colleagues to re-
soundingly defeat this measure and maintain
the protections accorded homeowners by
State and local governments, they are far bet-
ter served at the local level where they have
a place at the table than being shut out by this
redefined property rights effort in the Federal
courts where they are for all practical purpose
excluded.

Nr. NADLER. Mr. Chairman, | rise to strong-
ly oppose this bill which would override local
zoning procedures, undermine local govern-
ments, burden Federal courts, and weaken ef-
forts to protect public health, welfare, and the
environment. It is bad policy and ought to be
soundly rejected.

The current judicial procedures, which may
appear cumbersome, have in fact served to
protect communities across the Nation from
misguided property use which may have been
detrimental to the society at large. This bill will
allow those who seek to risk public health,
safety, and welfare for private gain to go over
the heads of local officials and appeal directly
to Federal judges, some of whom may have
less understanding and expertise in the issues
and concerns of the local community.

We learned while considering this bill in
committee that this bill is specifically designed
to undermine legitimate efforts to protect pubic
health and safety. During consideration of this
bill in committee, | offered an amendment to
ensure that in cases where public health and
safety are involved, the plaintiff cannot cir-
cumvent State and local courts to get the Fed-
eral courts. And the bill's sponsor rejected it.
It appears then that supporters of this bill
would deliberately seek to undermine the
health and safety of our Nation’s communities.
That is simply wrong, and more than that, it is
shameful.

| also want to mention that it appears that
this bill could be used to undermine rent regu-
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lation in cities like New York, because it may
allow landlords to challenge rent regulation
and public housing laws and rulings in expe-
dited fashion in Federal court. Tenants may
lack the financial resources, the legal know-
how or standing to appear in Federal court to
defend their rights. Some have argued that
this bill could undermine tenants’ rights and
threaten to eliminate low- and moderate-in-
come housing in some of our biggest cities.

| urge my colleagues to oppose this bill that
would jeopardize pubic health, destroy the en-
vironment, and put citizens’ lives in danger.

Mr. YOUNG of Alaska. Mr. Chairman, | rise
in support of H.R. 1534, the Private Property
Rights Implementation Act of 1997.

This bill would streamline the court proce-
dures when a case is brought by a private
property owner to protect their legal and civil
rights as guaranteed in the fifth amendment of
the U.S. Constitution. This is a bill that is sore-
ly needed.

As chairman of the Committee on Re-
sources, we have documented in our hearings
the many cases where governments assert
the right to set aside private lands for the pro-
tection of wildlife.

When a landowner wants to sell land and
the Government pays for the land, that is legal
and an acceptable manner for the Govern-
ment to protect wildlife.

However, as is happening more frequently,
the Government sometimes finds it inconven-
ient to find the funds to buy the land, so they
designate it as habitat for an endangered spe-
cies.

When that happens, landowners find that
they cannot use their land. In the last 2 years,
under extreme pressure from this Republican
Congress, the Government is beginning a
process to allow landowners to use land des-
ignated as habitat, but only at a very high cost
to landowners.
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When landowners cannot afford to go to
court to protect their legal and civil rights, the
Government can use pressure to take the land
from the landowner.

We need to give landowners a more level
playing field. We need to ensure that going to
court is not so expensive that only the biggest
and richest landowners can afford to protect
their rights.

A case in point is the Headwaters Forest in
California. For years the Government tried to
use various forestry laws and the ESA to force
the landowner off a portion of its land.

The landowner filed a takings suit in the
court of claims and now the Government has
come to the bargaining table and offering to
pay for the property. This would not have hap-
pened if this landowner had not been a large,
wealthy corporation with the resources to fight
a long and an expensive court battle.

Now some environmentalists are arguing
that this bill would increase the number of
Federal lawsuits. Some environmentalists are
now in the business of filing lawsuits. In the
last 10 years, environmentalists have received
over $10 million in payments from the Federal
Treasury for filing endangered Species Act
lawsuits. | believe many of these lawsuits are
frivolous and an abuse of the courts, and their
numbers are increasing dramatically. For envi-
ronmentalists to argue against allowing aver-
age citizens to sue at the same time they are
making a living off their lawsuits is hypocrisy
of the highest order. | have a list of environ-
mentalists who have received payments for
lawsuits and would ask that it be entered into
the RECORD with my testimony.

Let's ensure that the smallest and poorest
landowner can have the same rights as the
biggest corporation or the environmental
groups. Let's pass H.R. 1534 and protect our
constitutional rights.

Name Court No. District Amount
Alaska Wilderness Recreation and Tourism Assoc. v. Gary A. Morrison, et al. (Tongass Nat'l Forest) 94-033  Alaska $853.20
Bay Institute of San Francisco v. Lujan—Delta Smelt 92-2132  California East 60,000.00
Bay Institute of San Francisco, et al. v. Babbitt—Delta Smelt 94-0265 California East ... 5,000.00
Biodiversity Legal Foundation v. Babbitt (Categroy 2 Species) 96-641 District of Columbia 10,000.00
Biodiversity Legal Foundation v. Babbitt 95-601 Colorado ... 1,000.00
Biodiversity Legal Foundation v. Babbitt 95-382  Colorado 8,000.00
Biodiversity Legal Foundation v. Babbitt 95-1815  Colorado 3,500.00
Biodiversity Legal Foundation v. Babbitt (Pending see above)—N. Am. Wolverine 95-816  Colorado .... 500.00
Biodiversity Legal Foundation, et al. v. Babbitt—Flatwoods Salamander 94-0920  District of Columbia 5,000.00
Biodiversity Legal Foundation, et al. v. Babbitt—Flatwoods Salamander 94-0920 District of Columbia 3,815.00
Biodiversity Legal Foundation, et al. v. Babhitt—Western Boreal Toad 94-1086 Colorado ............. 1,408.19
Biodiversity Legal Foundation v. Babbitt—Selkirk Mountain Woodland Caribou 94-02441  District of Columbia 4,000.00
Biodiversity Legal Foundation v. Babbitt 95-2509  Colorado ........ 3,435.61
California Trout, et al. v. Babbitt (Santa Ana Speckled Dace) (Pending see above) 95-3961  California North 40,000.00
California Native Plant Society v. Manuel Lujan, Jr. (Pending see above)—Plant listings 91-0038 California East 16,678.25
Canadian Lynx, Greater Ecosystem Alliance v. Lujan—Listing of Can. Lynx 92-1269  Washington We: 2,000.00
Canadian Lynx, Greater Ecosystem Alliance v. Lujan—Listing of Can. Lynx 92-1269  Washington West 9,500.00
Citizens Cmte to Save Our Canyons, et al v. USFS, Bernie Weingardt, Dale Boswort (John Paul Area) 95-68 Utah .. 145.50
Clemmys Karmorata v. USFWS—Western Pond Turtle, Red Legged 93-6135  Oregon 2,522.30
CLR Timber Holdings, Inc. et al v. Bruce Babbitt, et al (Marbled Murrelet) 94-6403  Oregon 40,000.00
Colorado Wildlife Federation v. Turner—Razorback Sucker 92-884  Colorado 5,000.00
Colorado Wildlife Federation v. Turner—Razorback Sucker 92-884  Colorado 31,351.90
Colorado Environmental Coalition v. J. Turner—Razorback Sucker 91-1765  Colorado 5,168.40
Conservation Council for Hawaii, et al v. Manuel Lujan and John F. Turner 89-00953 Hawaii ... 44,635.25
Defenders of Wildlife v. Thomas—Strychnine Strychnine  Minnesota .. 122,500.00
Desert Tortoise, et al. v. Lujan—Ward Valley—Tortoise 93-0114  California North .. 69,000.00
Dioxin/Organi-chlorine Center and Columbia River United v. Dana Ri ! 91-1442  Washington West 61,500.00
Earth Island Institute, et al v. Manuel Lujan—5 Year Review 91-6015 Oregon .......... 32,338.70
Edward Wilkinson Mudd Jr. v. William Reilly Admin., EPA—CWA/ESA consultation 91-1392  Alabama North 39,000.00
Energy and Resource Advocates, et al vs. Kenneth R. Quitoriano, et al and James D. Watkins (Energy Dept.)—(Purex Waste) 90-2479  California North .. 10,000.00
Environmental Defense Center v. Babbitt—Red Leggedfrog/sal d 94-0743  California Central 4,074.75
Environmental Defense Center v. Babbitt—Fairy Shrimp 94-0788  California Central 3,815.00
Environmental Defense Center v. Bruce Babbitt—Western Pond Turtle 93-1847  California Central 4,700.00
Environmental Defense Center v. Babbitt—Red Legged Frog 95-2867  California Central 44511.53
Environmental Defense Center v. Lujan—Tidewater Goby 92-6082  California Central 7,500.00
Environmental Defense Center v. Babbitt—California Tiger Salamander 93-3379 California Central 4,300.00
Environmental Defense Center v. Bruce Babbitt—Southwestern Willow Flycatcher 93-1848  California Central ... 4,700.00
Environmental Defense Fund v. Lujan—Desert Tortoise 89-2034 District of Columbia 2,237.50
Florida Key Deer, et al v. Robert H. Morris—Fema/Flood Insurance 90-10037  Florida South ...... 130,000.00
Friends of the Wild Swan, Inc., Alliance for the Wild Rockies, Inc., et al. v. Babbitt—Bull Trout Listing 94-0246  District of Columbia 4,500.00
Friends of Walker Creek Wetlands v. Dept. of the Interior—Nelson’s Checker Mallow 92-1626  Oregon .............. 12,000.00
Fund for Animals v. Manuel Lujan, et al. (Pending see above) ESA Listings 92-800  District of Columbia 67,500.00
Fund for Animals v. Manuel Lujan (Pending see ahove) (ESA Listings) 92-800 District of Columbia 24,500.00
Fund for Animals, Swan View Coalition, D.C. “Jasper” Carlton (Director, of Biodiversity Legal Foundation) v. Turner—Grizzly BEars ................cccccoovevmimimimissssssssesnseiees 91-2201  District of Columbia 36,000.00
Greater Gila Biodiversity Project v. USFWS—Pygmy Owls 94-0288  Arizona 2,048.91
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Greater Gila Biodiversity Project v. USFWA—Loach Minnow 93-1913  Arizona ............. 11,000.00
Greater Yellowstone Coalition, et al. v. F. Dale Robertson (USFWS)—Grizzly bears 93-1495  District of Columbia 32,750.00
Greenpeace v. Baldridge 86-0129  Hawaii 88,794.01
Hawaiian Crow v. Manuel Lujan—Hawaiian crow 91-00191  Hawaii 195,000.00
Hughes River Watershed Conservancy, et al v. Dan Glickman, et al 1-94-113  West Virginia North . 63,367.71
Idaho Department of Fish and Game v. NMFS—hydro transfer/salmon 93-1603  Oregon 8,405.06
Idaho Conservation League v. Manuel Lujan, et al.—Bruneau Hot Springs Snail 92-0260 Idaho .. 21,166.00
Idaho Conservation League v. Babbitt—White Sturgeon 94-0351  Idaho 5,000.00
Idaho Conservation League, et al. v. Lujan—Idaho Springsnail 92-0406 Idaho .. 8,000.00
Jeffrey Mausolf, William Kullberg, Arlys Strehlo; Minnesota United Snowmobilers Association v. Babbitt (Wolf/Eagle) (Pending see above) ............cuuvevervcvvvvveririnins 95-1201  Minnesota 28,821.50
La Compania Ocho Inc., et al v. USFS, et al (Carson Nat'l Forest) 94-317  New Mexico .. 303,635.67
Marbled Murrelet et al v. Manuel Lujan (Pending see above)—Listing and critical habitat for marbled murrelet 91-522  Washington West . 61,109.47
Mountain Lion Foundation v. Babbitt—Santa Ana Mountain Lion 94-1165  California East 6,500.00
National Audubon Society et al. v. Babbitt et al.—Guam species 93-1152  District of Columbia 22,500.00
National Audubon Society v. Lujan—Least Bell's vireo 92-209 California South .. 7,348.75
National Audubon Society v. Babbitt, et al.—Snowy Plover 94-0105  California South .. 7,540.61
National Wildlife Foundation, et al. v. Endangered Species Committee, et al 79-1851  District of Columbia 20,000.00
National Wildlife Federation, et al v. Robert Mosbacher (Commerce) District of Columbia 42,500.00
Native Plant Society of Oregon v. U.S. DOl—Oregon Plants 13,046.19
Natural Resources Defense Council, et al. v. Bruce Babbitt—Desert Tortoise 262,096.76
Natural Resources Defense Council v. Donald Hodel (Kesterson) California East 57,000.00
Natural Resources Defense Council v. Donald Hodel (Kesterson) 85-1214  California East 518,000.00
Northern Spotted Owl, et al v. Donald Hodel, et al—Spotted Owl Listing 88-573  Washington West . 56,718.00
Northwest Forest Resource Council v. Dan Glickman (Emergency Salvage Timber Sale)(Pending see above) 95-6244  Oregon 298,144.36
Northwest Coalition for Alternatives to Pesticides v. Babbitt 94-6339  Oregon 10,500.00
Oregon Council of the Federation of Fly Fishers v. Brown (Cutthroat Trout)(Pending see above) 95-1969  Oregon 24,706.49
Oregon Trout Inc., et al v. USFS (Trout Creek Salvage Sale) 96-1460  Oregon 21,400.00
Oregon Natural Resources Council v. Babbitt—Western lily 94-666  Oregon 4,000.00
Oregon Natural Resources Council v. Department of Commerce 93-293  Oregon 16,200.00
Oregon Natural Resources Council v. Schmitten (Steelhead Trout)(Pending see above) 95-3117  California North 120,952.54
Pacific Rivers Council v. Thomas (Pending see above)—Salmon/Umatilla Forest 92-1322  Oregon ... 165,000.00
Resources Limited Inc., et al v. F. Dale Robertson, et al (Pending see above)—Flathead Forest/Grizzlies 89-41 Montana . 47,000.00

90,000.00
Restore: The North Woods v. Babbitt (Pending see above)—Atlantic salmon 95-37  New Hampshire 5,400.00
Save Our Springs Legal Defense Fund, Inc. v. Babbitt (Barton Springs Salamander) (Pending see above) 95-230 Texas West .. 72,500.00
Save our Ecosystems, et al. v. Federal Hwy Admin. (West Eugene Parkway) 96-6161  Oregon ... 2,560.80
Sierra Club and League for Coastal Protection v. John Marsh, et al 86-1942  California South 44,774.16
Sierra Club Legal Defense Fund v. Manuel Lujan 89-1140  District of Columbia 9,000.00
Sierra Club v. Lujan (Pending see above)—Edwards Aquifer** same case but Justice split the fee in four portions 91-069 Texas West .. 666,666.67
Sierra Club v. Lujan (Pending see above)—Edwards Aquifer 91-069 Texas West .. 666,666.67
Sierra Club v. Lujan (Pending see above)—Edwards Aquifer 91-069 Texas West .. 666,666.66
Sierra Club v. Lujan (Pending see above)—Edwards Aquifer 91-069 Texas West .. 1,550,000.00
Sierra Club, et al. v. Bruce Babbitt, et al.—10 species of plants and animals 93-1717  California Sou 11,368.76
Sierra Club, et al v. James A. Baker, et al—Turtles?? 89-3005 District of Columbia 18,583.72
Sierra Club, et al v. Richard Lyng (Pending see above)}—Southern Pine Beetle and Red Cockaded Woodpecker 85-69 Texas East 149,647.50
Sierra Club, et al. v. David Garber, et al 93-069 Montana . 55,000.00
Silver Rice Rat, et al v. Manuel Lujan—Silver Rice Rat Listing 89-3409  District of Columbia 19,500.00
Southern Utah Wilderness Alliance v. Bruce Babbitt—Virgin River Club 93-2376  Colorado .. 8,500.00
Southern Utah Wilderness Alliance v. Morgenweck—Virgin Spinedace 94-717  Colorado .. 4,200.00
Southwest Center for Biological Diversity v. Babbitt (SW Willow Flycatcher)(Pending see above) 94-1969  Arizona 15,509.11
Southwest Center for Biological Diversity, et al. v. USFWS—Loach Minnow/spinedace 94-0739  Arizona 1,000.00
Southwest Center for Biological Diversity v. Babbitt (Pending see above) 94-2036  Arizona 40,000.00
Southwest Center for Biological Diversity v. Babbitt 94-1946  Arizona 1,971.01
Southwest Center for Biological Diversity, et al. v. USFWA—Jaguar listing 94-0696  Arizona 1,665.00
Southwest Center for Biological Diversity v. Babhitt—Arizona Willow 94-1034  Arizona 5,145.00
Southwest Center for Biological Diversity v. Babbitt (Laguna Mtn Skipper) 96-1170  California Sou 17,000.00
Dr. Robin Silver et al. v. Babbitt (Pending see above) 94-0337  Arizona 4,000.00
Dr. Robin Silver v. Thomas (USFWS) (Mexican Spotted Owl) (Pending see above) 94-1610  Arizona 231,393.75
Dr. Robin Silver, et al. v. Babbitt (Pending see above)—Mexican spotted owl 94-0337  Arizona 102,418.86
Steven Krichbaum (w/Virginias for Wilderness) & Michael Jones v. USFS, William Damon (GW Nat'l Forest) 96-0108  Virginia West 345.00
Swan View Coalition Inc v. USFS (Flathead Forest/Grizzlies)(Pending see above) 93-7 Montana ... 23,700.00

Mr. DOOLEY of California. Mr. Chairman, |
rise today to express my support for H.R.
1534, the Private Property Implementation Act.
| believe this bill takes a new, more modest
approach to the issue of property rights and
has received widespread bipartisan support.
The legislation helps property owners by clear-
ing some of the legal and procedural hurdles
that make it both excessively time consuming
and expensive to assert their claims. This bill
proposes to do nothing except clarify the juris-
diction of Federal courts to hear and deter-
mine issues of Federal constitutional law.

H.R. 1534 is vastly different from previous
property rights bills. It does not attempt to de-
fine for a court when a taking has occurred
nor does it change or weaken any environ-
mental law. The bill would have no budgetary
impact because, unlike previous bhills, it con-
tains no compensation requirement or trigger.
Simply put, the legislation amends Federal
procedural laws governing the jurisdiction of
the U.S. district courts. H.R. 1534 would pro-
vide more straightforward access to Federal
courts for property owners seeking redress of
their fifth amendment rights.

There has been a lot of controversy gen-
erated surrounding this bill. More of the criti-
cism of this legislation is based upon the as-
sumption that the bill cuts local governments
out of the decisionmaking process when it

comes to land use. Nothing could be further
from the truth.

The truth is that H.R. 1534 applies only to
Federal claims based on the 5th and 14th
amendments that are filed in Federal court.
The bill creates no new cause of action
against local governments. H.R. 1534 is only
a procedural bill, clarifying the rules so a deci-
sion can be reached faster on the facts of the
case instead of wasting taxpayer money on ju-
risdictional questions.

Local governments will have no new limits
on their ability to zone or regulate land use.
Local agencies will get at least two, maybe
three, chances to resolve a land use decision
locally before their decision will be defined as
“final”—once on the original application, once
on appeal, and yet again on review by an
elected body.

H.R. 1534 doesn't provide a ticket to Fed-
eral court—individuals already have a right to
go to Federal court. The bill simply provides
an objective definition of when “Enough is
Enough,” so that both parties in a land use
dispute can participate in meaningful negotia-
tions. | believe H.R. 1534 represents a mod-
erate approach that Members can and should
support. Let's not miss an opportunity to do
something that will provide a direct benefit to
our constituents.

Mr. NEUMANN. Mr. Chairman, | rise today
in support of H.R. 1534—the Private Property
Rights Implementation Act. | strongly believe

land use decisions should be made at the
local level to the greatest degree possible. In
fact, this Congress has fought hard to move
more Federal programs out of the hands of
Washington bureaucrats and into the control
of the folks back home. The folks in Wisconsin
and other States are better suited to make de-
cisions that affect local areas than bureaucrats
in Washington. Nevertheless, there are limita-
tions that exist on local governments to ensure
they do not trample on the rights of individ-
uals. Those limitations are embodied in the
Constitution and the Bill of Rights.

H.R. 1534 allows a property owner, who
feels his or her constitutional rights have been
violated, a chance to seek protection in Fed-
eral court—the same chance that anyone else
would have. H.R. 1534 simply puts fifth
amendment protections on par with other con-
stitutional rights.

Those who argue that H.R. 1534 would
“federalize local land use decisions,” have
long supported Federal land use controls to
protect the environment. Where is the consist-
ency? Support H.R. 1534 and support the
right of all Americans to be treated equally
under the Constitution—even property owners.

Mr. GOSS. Mr. Chairman, this is a tough
subject, involving the need to balance protec-
tion of constitutionally guaranteed private
property rights with other constitutional guar-
antees of public health, safety, and welfare as
traditional, legitimate functions of Government.
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While | agree this is a subject that needs our
attention, and | commend Mr. GALLEGLY for his
work in bringing the matter forward, | do have
some concerns about the bill we are about to
consider.

As a former mayor and county commis-
sioner, I'm particularly interested in H.R. 1534.
While the current system we have of layering
government an division of authority isn’'t per-
fect, | believe it works well and ensures a bal-
anced role for all three levels of government
involved in these decisions. We ought to trust
the local officials to work through the zoning
issues. They're the ones on the frontlines—
they deal with these questions every day and
are in the best position to be directly respon-
sive to the needs and concerns of the commu-
nity. Of course, there are poster child exam-
ples of the extreme development abuses and
cases of egregious takings without compensa-
tion.

If there are questions of State law that need
to be resolved, we need State courts to decide
those issues. If a legitimate takings claim ex-
ists, it is critical we ensure landowners their
day in court.

We need to maintain for local officials a
meaningful opportunity to work with the land-
owners and other constituents to craft a com-
promise. In my view, it is not appropriate to
have the Federal Government deciding or
pressuring local land use questions. In addi-
tion, some critics of this bill have argued that
the Federal judiciary would be flooded with
claims and simply could not handle the case-
load that would result if this bill were enacted.
For example, the Federal district court for the
area of Florida that | represent is already short
handed and has a backlog of cases that is
measured in years, not just months. | think we
need to ensure that any changes to the cur-
rent system take these concerns into account.

In the end, Mr. Speaker, balancing the right
of a landowner to develop his property within
the bounds set by the health, safety, and wel-
fare interests of the community is a difficult
question—I, for one, do not believe there’s
any particular magic a Federal court has that
can solve these problems and make them go
away.

Mrs. TAUSCHER. Mr. Chairman, | am a co-
sponsor of H.R. 1534, the Private Property
Rights Implementation Act of 1997 because |
believe that relief needs to be provided to
property owners who are seeking finality to
their land use plans, and | have become con-
vinced that reform is necessary.

Since cosponsoring the measure, | have
heard from opponents, especially many of the
local elected officials from the 10th Congres-
sional District, whom I'm proud to represent. |
have continued to meet with both advocates
and opponents to discuss in depth many of
the concerns raised and fully explore the var-
ious interpretations of the bill as amended.
Earlier this week, | wrote to Chairman HYDE of
the House Judiciary Committee with several of
my questions and urged him to postpone floor
consideration of the bill until these issues are
sufficiently resolved. Unfortunately, this meas-
ure is before the full House for consideration
today and |, despite my support for reform,
cannot vote for a measure with such important
and potentially far-reaching implications with-
out the time needed to fully explore the rami-
fications of this amended bill.

As | stated, | want to see a more stream-
lined and fair process for property owners, and
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| wish that this body had taken the time nec-
essary in developing a needed reform meas-
ure, without overburdening our cities and
counties. It is my hope that we can continue
to work on this issue in the future to develop
a consensus bill that can be supported by a
coalition of involved parties.

Mr. PORTER. Mr. Chairman, while | realize
that it is too late to formally remove my name
as a cosponsor of H.R. 1534, | want to indi-
cate that | do not support this bill in its current
form. My initial understanding of this legisla-
tion was that its central thrust was to facilitate
the ability of aggrieved parties to have Federal
question claims adjudicated by Federal
judges. However, it is now clear that the bill
would significantly alter the abstention doctrine
and more importantly, would allege to alter the
Supreme Court definition of ripeness. | am
concerned that a legislative effort to alter such
a constitutional doctrine may be unconstitu-
tional. | support the effort of my colleague, Mr.
GALLEGLY, to make reasonable changes to un-
fair impediments to the consideration of
takings claims but, acknowledging the two
concerns outlined above, | cannot support this
legislation.

Mr. COBLE. Mr. Chairman,
back the balance of my time.

The CHAIRMAN. Pursuant to the
rule, the committee amendment in the
nature of a substitute printed in the
bill, as modified by the amendments
printed in part 1 of House Report 105-
335, shall be considered as an original
bill for the purpose of amendment
under the 5-minute rule and shall be
considered as read.

The text of the committee amend-
ment in the nature of a substitute, as
modified by the amendments printed in
part 1 of House Report 105-335, is as fol-
lows:

I yield

H.R. 1534

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Private
Property Rights Implementation Act of
19977,

SEC. 2. JURISDICTION IN CIVIL RIGHTS CASES.

Section 1343 of title 28, United States Code,
is amended by adding at the end the follow-
ing:

g(c) Whenever a district court exercises ju-
risdiction under subsection (a) in an action
in which the operative facts concern the uses
of real property, it shall not abstain from ex-
ercising or relinquish its jurisdiction to a
State court in an action where no claim of a
violation of a State law, right, or privilege is
alleged, and where a parallel proceeding in
State court arising out of the same operative
facts as the district court proceeding is not
pending.

““(d) Where the district court has jurisdic-
tion over an action under subsection (a) in
which the operative facts concern the uses of
real property and which cannot be decided
without resolution of an unsettled question
of State law, the district court may certify
the question of State law to the highest ap-
pellate court of that State. After the State
appellate court resolves the question cer-
tified to it, the district court shall proceed
with resolving the merits. The district court
shall not certify a question of State law
under this subsection unless the question of
State law—

‘(1) will significantly affect the merits of
the injured party’s Federal claim; and
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““(2) is patently unclear and obviously sus-
ceptible to a limiting construction as to
render premature a decision on the merits of
the constitutional or legal issue in the case.

“(e)(1) Army claim or action brought under
section 1979 of the Revised Statutes of the
United States (42 U.S.C. 1983) to redress the
deprivation of a property right or privilege
secured by the Constitution shall be ripe for
adjudication by the district courts upon a
final decision rendered by any person acting
under color of any statute, ordinance, regu-
lation, custom, or usage, of any State of ter-
ritory of the United States, that causes ac-
tual and concrete injury to the party seeking
redress.

“(2)(A) For purposes of this subsection, a
final decision exists if—

‘(i) any person acting under color of any
statute, ordinance, regulation, custom, or
usage, of any State or territory of the United
States, makes a definitive decision regarding
the extent of permissible uses on the prop-
erty that has been allegedly infringed or
taken

“(i)(1) one meaningful application, as de-
fined by the locality concerned within that
State or territory, to use the property has
been submitted but has not been approved,
and the party seeking redress has applied for
one appeal or waiver which has not been ap-
proved, where the applicable statute, ordi-
nance, custom, or usage provides a mecha-
nism for appeal to or waiver by an adminis-
trative agency; or

“(I1) one meaningful application, as de-
fined by the locality concerned within that
State or territory, to use the property has
been submitted but has not been approved,
and the disapproval explains in writing the
use, density, or intensity of development of
the property that would be approved, with
any conditions therefor, and the party seek-
ing redress has resubmitted another mean-
ingful application taking into account the
terms of the disapproval, except that—

““(aa) if no such reapplication is submitted,
then a final decision shall not have been
reached for purposes of this subsection, ex-
cept as provided in subparagraph (B); and

““(bb) if the reapplication is not approved,
or if the reapplication is not required under
subparagraph (B), then a final decision exists
for purposes of this subsection if the party
seeking redress has applied for one appeal or
waiver with respect to the disapproval,
which has not been approved, where the ap-
plicable statute, ordinance, custom, or usage
provides a mechanism of appeal or waiver by
an administrative agency; and

“(iii) in a case involving the use of real
property, where the applicable statute or or-
dinance provides for review of the case by
elected officials, the party seeking redress
has applied for but is denied such review.

““(B) The party seeking redress shall not be
required to apply for an appeal or waiver de-
scribed in paragraph (1)(B) if no such appeal
or waiver, is available, if it cannot provide
the relief requested, or if the application or
reapplication would be futile.

(3) For purposes of this subsection, a final
decision shall not require the party seeking
redress to exhaust judicial remedies provided
by any State or territory of the United
States.

“(f) Nothing in subsections (c), (d), or (e)
alters the substantive law of taking of prop-
erty, including the burden of proof borne by
the plaintiff.””.

SEC. 3. UNITED STATES AS DEFENDANT.

Section 1346 of title 28, United States Code,
is amended by adding at the end the follow-
ing:

“(h)(1) Any claim brought under subsection
(a) that is founded upon a property right or
privilege secured by the Constitution, but
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was allegedly infringed or taken by the Unit-
ed States, shall be ripe for adjudication upon
a final decision rendered by the United
States, that causes actual and concrete in-
jury to the party seeking redress.

““(2) For purposes of this subsection, a final
decision exists if—

“(A) the United States makes a definitive
decision regarding the extent of permissible
uses on the property that has been allegedly
infringed or taken; and

““(B) one meaningful application to use the

property has been submitted but has not
been approved, and the party seeking redress
has applied for one appeal or waiver which
has not been approved, where the applicable
law of the United States provides a mecha-
nism for appeal to or waiver by an adminis-
trative agency.
The party seeking redress shall not be re-
quired to apply for an appeal or waiver de-
scribed in subparagraph (B) if no such appeal
or waiver is available, if it cannot provide
the relief requested, or if application or re-
application to use the property would be fu-
tile.

““(3) Nothing in this subsection alters the
substantive law of takings of property, in-
cluding the burden of proof borne by the
plaintiff.””

SEC. 4. JURISDICTION OF COURT OF FEDERAL
CLAIMS.

Section 1491(a) of title 28, United States
Code, is amended by adding at the end the
following:

“(3) Any claim brought under this sub-
section founded upon a property right or
privilege secured by the Constitution, but al-
legedly infringed or taken by the United
States, shall be ripe for adjudication upon a
final decision rendered by the United States,
that causes actual and concrete injury to the
party seeking redress. For purposes of this
paragraph, a final decision exists if—

“(A) the United States makes a definitive
decision regarding the extent of permissible
uses on the property that has been allegedly
infringed or taken; and

““(B) one meaningful application to use the
property has been submitted but has not
been approved, and the party seeking redress
has applied for one appeal or waiver which
has not been approved, where the applicable
law of the United States provides a mecha-
nism for appeal to or waiver.

The party seeking redress shall not be re-
quired to apply for an appeal or waiver de-
scribed in subparagraph (B) if no such appeal
or waiver is available, if it cannot provide
the relief requested, or if application or re-
application to use the property would be fu-
tile. Nothing in this paragraph alters the
substantive law of takings of property, in-
cluding the burden of proof borne by the
plaintiff.””.

SEC. 5. EFFECTIVE DATE.

The amendments made by this Act shall
apply to actions commenced on or after the
date of the enactment of this Act.

The CHAIRMAN. No amendment to
the committee amendment in the na-
ture of a substitute is in order except a
further amendment in the nature of a
substitute offered by the gentleman
from Michigan [Mr. CONYERS], or his
designee. That amendment shall be
considered as read, shall be debatable
for 30 minutes, equally divided and con-
trolled by the proponent and an oppo-
nent, and shall not be subject to
amendment.

If that further amendment is rejected
or not offered, no other amendment is
in order except, No, 1, the Traficant
amendment made in order by the
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House today; and, No. 2, the amend-
ment printed in part 2 of the report,
which may be offered only by the Mem-
ber designated in the report, shall be
considered as read, shall be debatable
for 30 minutes, equally divided and con-
trolled by the proponent and an oppo-
nent, and shall not be subject to
amendment.

Pursuant to the order of the House of
today, the Chairman of the Committee
of the Whole may postpone until a time
during further consideration in the
Committee of the Whole a request for a
recorded vote on the Traficant amend-
ment made in order today by the order
of the House, and may reduce to not
less than 5 minutes the time for voting
by electronic device on any postponed
question that immediately follows that
recorded vote by electronic device
without intervening business, provided
that the time for voting by electronic
device on the first in that series of
questions shall not be less than 15 min-
utes.

The Conyers amendment not being
offered, for what purpose does the gen-
tleman from Ohio rise?

AMENDMENT OFFERED BY MR. TRAFICANT

Mr. TRAFICANT. Mr. Chairman, |
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. TRAFICANT:

Insert the following after section 4 and re-
designate the succeeding section accord-
ingly:

SEC. 5. DUTY OF NOTICE TO OWNERS.

Whenever a Federal agency takes an agen-
cy action limiting the use of private prop-
erty that may be affected by the amend-
ments made by this Act, the agency shall
give notice to the owners of that property
explaining their rights under such amend-
ments and the procedures for obtaining any
compensation that may be due to them
under such amendments.

Mr. TRAFICANT (during the read-
ing). Mr. Chairman, | ask unanimous
consent that the amendment be consid-
ered as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ohio?

There was no objection.

The CHAIRMAN. Pursuant to the
order of the House today, the gen-
tleman from Ohio [Mr. TRAFICANT] and
a Member opposed each will control 5
minutes.

The Chair recognizes the gentleman
from Ohio [Mr. TRAFICANT].

Mr. TRAFICANT. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, | support, in principle,
the fact that when a Federal agency
takes an action that limits the use of
private property or causes the damage
in property values that compensation
is in order, and proper procedures af-
fecting those goals shall be imple-
mented.

In essence, | support H.R. 1534. | want
to commend the sponsor, the gen-
tleman from California, Mr. GALLEGLY,
and the gentleman from North Caro-
lina, Chairman CosLE, for this meas-
ure. | have supported it in the past. |
support it today.
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My measure was added as an amend-
ment the last time this legislation was
offered on the floor, and unanimously
accepted. Here is what it says: When a
Federal agency takes an action that
limits the use of or causes property
damage, the agency shall give notice to
that prisoner explaining the rights
they have and where they go for com-
pensation, if they qualify.

Let me say this: The average private
property owner does not have account-
ants and attorneys that monitor legis-
lation. This is the right thing to do.

Mr. COBLE. Mr. Chairman, will the
gentleman yield?

Mr. TRAFICANT. | yield to the gen-
tleman from North Carolina.

Mr. COBLE. Mr. Chairman, | thank
the gentleman for yielding.

Mr. Chairman, | say to the chairman
and to the gentleman from Ohio [Mr.
TRAFICANT] and to the body, Mr. Chair-
man, that | have reviewed the amend-
ment offered by the gentleman from
Ohio [Mr. TRAFICANT] and | am sup-
portive thereof.

Mr. GALLEGLY. Mr. Chairman, will
the gentleman yield?

Mr. TRAFICANT. | yield to the dis-
tinguished sponsor of the legislation

that | support, the gentleman from
California.
Mr. GALLEGLY. Mr. Chairman, |

thank the gentleman for yielding.

Mr. Chairman, | join with my col-
league, the chairman of the sub-
committee, after having reviewed the
amendment, and stand in strong sup-
port of the amendment offered by the
gentleman from Ohio [Mr. TRAFICANT].
I think it adds to the bill.

Mr. TRAFICANT. Mr. Chairman, |
appreciate that, and | reserve the bal-
ance of my time.

The CHAIRMAN. Is the gentlewoman
from California [Ms. LOFGREN] opposed
to the amendment?

Ms. LOFGREN. Yes, | am, Mr. Chair-
man.

The CHAIRMAN. The gentlewoman
from California [Ms. LOFGREN] is recog-
nized for 5 minutes.

Ms. LOFGREN. | yield myself such
time as | may consume, Mr. Chairman.

Mr. Chairman, | recognize the moti-
vation of the author of the amendment,
and | think the motivation is entirely
honorable and one that | concur with. |
do, however, have grave reservations
about the actual language of the
amendment and the implications and
unintended consequences that might
occur. This is a very broad duty that is
being imposed by the amendment on
the Federal Government. Let me just
give an example of why | think it is
problematic.

In the Clean Water Act we, the Na-
tional Government, make some very
stringent findings about what may and
may not be discharged into a stream.
For example, discharging arsenic into a
river is something that we have tried
to control and avoid. Under this
amendment, control of the discharge of
arsenic into a stream would or could
qualify as a taking, because if you are
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in a business that uses arsenic in man-
ufacturing, and you are constrained
from using arsenic and discharging it,
you have, in fact, been impaired in the
full utilization of your property. It
could be a taking under the act. There
would be a duty to provide notice to
the business under the amendment.

| think that would be a very difficult
thing for the Federal Government to
do. I would also like to make an addi-
tional point, which is that there is no
burden under the amendment to notify
other private property owners who are
disadvantaged by the failure to proceed
with the Government regulation.

In the example | have previously out-
lined, for those downstream from the
polluter, if there is arsenic in the
water, their right to use the water for
home consumption is going to be im-
paired. There is no duty under the
amendment to notify the downstream
users that the pollution is going to
continue to be coming at them. | think
that is a problem.

I do not plan to ask for a recorded
vote on this amendment, but | would
think that narrowly drafting this
amendment to cover land regulation
activities that are directly aimed at
use of property might go a long way to-
ward perfecting this amendment and
reaching what the author hopes to do.

But in its current form, | think it is
a massive new obligation for the Fed-
eral Government. It will be impossible,
actually, to accomplish. Therefore, it
will lead to litigation and further costs
and expenses that none of us can af-
ford, and all of us would like to avoid.
These are all unintended consequences
but nevertheless, severe ones. There-
fore, | would urge opposition to this
well-intentioned amendment.

Mr. Chairman, | reserve the balance
of my time.

Mr. TRAFICANT. Mr. Chairman, |
yield myself such time as | may
consume.

I could understand the grave reserva-
tions that the gentlewoman from Cali-
fornia has, but she cited as an example
the discharge of arsenic into a stream.
If the Federal Government or one of its
agents or agencies has discharged such
a pollutant into our stream, the Trafi-
cant amendment says that any private
property owner affected by it would
not only be eligible under the bill, but
they would be notified by the Traficant
amendment that it has occurred.

Mr. Chairman, the Traficant amend-
ment is very clear. It says if a Federal
agency, a Federal agency takes an ac-
tion. If a Federal agency is responsible
for discharging arsenic, the Traficant
amendment says they shall notify all
of the people. That is why it is so draft-
ed, so everyone downstream in fact
would have to be notified; would they
not? There would have to be a notice,
and if there was damage that was cre-
ated from that, they would be eligible
for compensation, and what are their
procedures where they can go for such
compensation.

That is why it was unanimously ac-
cepted. This is the language that en-
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sures that an average private property
owner has some basic notification,
more than anything else. That is the
trouble around here. We pass laws at
times that the legal eagles understand,
identify, distill, and digest, and then
come back and lobby to amend them,
but the average American may not
even know there is a protection that
exists, or they are even eligible for
compensation for an action that was
taken wrongly; maybe not intended to
be wrongful action, but it certainly
was, such as arsenic in the river.

Mr. Chairman, | reserve the balance
of my time.

Ms. LOFGREN. Mr. Chairman, | yield
myself the balance of my time.

Mr. Chairman, | would note that the
amendment says, whenever a Federal
agency takes an agency action limiting
the use of private property.

In the example | used earlier, if the
Environmental Protection Agency lim-
its a business from discharging arsenic
into the creek, they have impacted and
limited the use of that private prop-
erty, if the arsenic is important to the
manufacturing process.

Therefore, the polluter, the arsenic
deliverer to the stream, would, under
this amendment, be required to be no-
tified of the limitation on the use of
his or her property. And arguably also
be entitled to compensation for the
limitation of the use of their property.

We will not, however, under the
amendment be required to notify down-
stream users that the upstream user
and deliverer of arsenic to the stream
is not going to be constrained from so
polluting because of the implication of
this amendment, that essentially will
stay action because of access to court.

I understand that the gentleman
from Ohio [Mr. TRAFICANT] wants the
average American to have notice. | do,
too. But as a lawyer and prior professor
of law, we also need to look at the
plain language that we adopt. This will
lead to unintended consequences cer-
tainly that the gentleman from Ohio
[Mr. TRAFICANT] very clearly from his
prior comments does not intend, nor do
|I. That is the problem with the amend-
ment.

Mr. Chairman, | reserve the balance
of my time.

Mr. TRAFICANT. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, if there is any lan-
guage that needs to simplify this, that
expresses the legislative intent in de-
bate here today, | will not oppose it in
conference. But the legislative intent
and history is clear. Anybody down-
stream that would be subject to arsenic
from the gentlewoman’s debate here
today would be eligible for notification
and for compensation.
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That is the purpose. If there is lan-
guage in here that is so nebulous that
the gentlewoman from California [Ms.
LOFGREN] feels that it may in fact ne-
gate that intention, then certainly, my
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request is to make those small minor
adjustments to effect that legislative
intent.

But, Mr. Chairman, let me say this:
When an average citizen’s property is
being limited or, in fact, the value is
being diminished therein, they should
get notice that such action is being
taken and where they go for proper
procedures. And if this amendment
does not do that, then | do say to the
drafters of the bill for those additional
substantive language to be placed in
there to, in fact, express that concern.

With that, | would hope that the gen-
tlewoman would take that in good
faith and help to construct that lan-
guage.

The CHAIRMAN pro tempore (Mr.
FOLEY). The question is on the amend-
ment offered by the gentleman from
Ohio [Mr. TRAFICANT].

The amendment was agreed to.
AMENDMENT IN THE NATURE OF A SUBSTITUTE
OFFERED BY MR. BOEHLERT

Mr. BOEHLERT. Mr. Chairman, |
offer an amendment in the nature of a
substitute.

The CHAIRMAN pro tempore. The
Clerk will designate the amendment in
the nature of a substitute.

The text of the amendment in the na-
ture of a substitute is as follows:

Amendment in the nature of a substitute
offered by Mr. BOEHLERT:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Private
Property Rights Implementation Act of
1997,

SEC. 2. UNITED STATES AS DEFENDANT.

Section 1346 of title 28, United States Code,
is amended by adding at the end the follow-
ing:

“(h)(1) Any claim brought under subsection
(a) that is founded upon a property right or
privilege secured by the Constitution, but
was allegedly infringed or taken by the Unit-
ed States, shall be ripe for adjudication upon
a final decision rendered by the United
States, that causes actual and concrete in-
jury to the party seeking redress.

““(2) For purposes of this subsection, a final
decision exists if—

“(A) the United States makes a definitive
decision regarding the extent of permissible
uses on the property that has been allegedly
infringed or taken; and

““(B) one meaningful application, as defined
by the relevant department or agency, to use
the property has been submitted but denied,
and the party seeking redress has applied for
but is denied one appeal or waiver, where the
applicable law of the United States provides
a mechanism for appeal to or waiver by an
administrative agency.

The party seeking redress shall not be re-

quired to apply for an appeal or waiver de-

scribed in subparagraph (B) if no such appeal

or waiver is available or if such an appeal or

waiver would be futile.”.

SEC. 3. JURISDICTION OF COURT OF FEDERAL
CLAIMS.

Section 1491(a) of title 28, United States
Code, is amended by adding at the end the
following:

“(3) Any claim brought under this sub-
section founded upon a property right or
privilege secured by the Constitution, but al-
legedly infringed or taken by the United
States, shall be ripe for adjudication upon a
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final decision rendered by the United States,
that causes actual and concrete injury to the
party seeking redress. For purposes of this
paragraph, a final decision exists if—

“(A) the United States makes a definitive
decision regarding the extent of permissible
uses on the property that has been allegedly
infringed or taken; and

““(B) one meaningful application, as defined
by the relevant department or agency, to use
the property has been submitted but denied,
and the party seeking redress has applied for
but is denied one appeal or waiver, where the
applicable law of the United States provides
a mechanism for appeal or waiver.

The party seeking redress shall not be re-
quired to apply for an appeal or waiver de-
scribed in subparagraph (B) if no such appeal
or waiver is available or if such an appeal or
waiver would be futile.”.

SEC. 4. EFFECTIVE DATE.

The amendments made by this Act shall
apply to actions commenced on or after the
120th day after the date of the enactment of
this Act.

The CHAIRMAN pro tempore. Pursu-
ant to House Resolution 271, the gen-
tleman from New York [Mr. BOEHLERT]
and the gentleman from North Caro-
lina [Mr. CoBLE] will each control 15
minutes.

The Chair recognizes the gentleman
from New York [Mr. BOEHLERT].

Mr. BOEHLERT. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, | rise in support of my
substitute. Here is what the substitute
would do. It would allow those who sue
the Federal Government over property
rights to get to Federal court more
rapidly. It does that in language that is
virtually identical to sections 3 and 4
of the manager’s amendment.

Mr. Chairman, here is what the sub-
stitute would not do. It would not
interfere in any way with local govern-
ment. It does that by eliminating sec-
tion 2 of the manager’s amendment.
That is the section that allows Federal

judges to intrude on local decision-
making.
As Federal officials, we ought to

limit ourselves to effecting Federal de-
cisions. That is what my substitute
does.

Mr. Chairman, | urge support for the
Boehlert amendment. It is the mod-
erate approach to property rights. It
grants relief without trampling on Fed-
eralism. It helps property owners with-
out preventing local communities from
deciding their own future. | urge its
adoption.

Mr. Chairman, | reserve the balance
of my time.

Mr. COBLE. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | rise in opposition to
the Boehlert amendment in the nature
of a substitute to H.R. 1534. Very frank-
ly, Mr. Chairman, the amendment will
effectively gut the bill.

The fifth amendment to the Con-
stitution prohibits the government
from taking private property without
just compensation. This prohibition is
applicable to local governments
through the 14th amendment. H.R. 1534
addresses the procedural difficulties

CONGRESSIONAL RECORD —HOUSE

encountered by property owners alleg-
ing the local or Federal Government
has taken their property.

Currently, property owners claiming
a fifth amendment taking by local gov-
ernments do not have a realistic option
to file in Federal court. Under current
case law, a takings plaintiff must meet
both the ripeness standard, meaning
have a final decision regarding the per-
missible uses on the property and ex-
haust all State remedies and overcome
the well-documented abuse of the ab-
stention doctrine which Federal judges
use to avoid takings cases. Federal
judges routinely abstain from takings
cases even when the claim alleges only
a Federal fifth amendment claim based
on action by a local government.

H.R. 1534 addresses this problem by
prohibiting Federal judges from ab-
staining when the claim involves only
a Federal fifth amendment claim, even
when the taking was done by local gov-
ernments.

Mr. Chairman, the Boehlert amend-
ment strikes the provisions of the bill
which are applicable to local govern-
ments, leaving in the provisions which
apply to the United States as a defend-
ant. Mr. Chairman, this would exempt
the vast majority of private property
owners from the relief and assistance
that H.R. 1534 provides.

If the United States is a defendant, a
takings claimant will have very little
trouble getting into Federal -court.
However, claimants alleging a Federal
fifth amendment taking by local gov-
ernment will continue to operate with-
out any certainty as to when their case
is ripe for Federal adjudication and
continue to be routinely dismissed by
Federal judges avoiding takings cases.

Mr. Chairman, during the past couple
of weeks, our staff and the staff of the
gentleman  from California [Mr.
GALLEGLY], the sponsor of the bill,
have worked tirelessly with the staff of
the gentleman from New York [Mr.
BOEHLERT] to come to an agreement on
several issues, and | think the gen-
tleman from New York will admit to
that.

On October 15, 1997, the staff of the
gentleman from New York handed a
list of amendments that needed to be
made in order to gain the gentleman’s
support for the bill. The manager’s
amendment incorporated each one of
these items, either precisely as re-
quested or in spirit. It is not an exag-
geration to say that we bent over back-
ward to accommodate the gentleman’s
concerns about H.R. 1534. The Boehlert
amendment does not reflect the con-
cerns raised in those meetings, but a
complete gutting of the bill.

Mr. Chairman, | urge my colleagues
to vote ‘““no”” on the Boehlert amend-
ment in the nature of a substitute for
H.R. 1534.

Mr. Chairman, | reserve the balance
of my time.

Mr. BOEHLERT. Mr.
yield myself 30 seconds.

Mr. Chairman, it has been alleged
that the manager’s amendment accom-

Chairman, |
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modates all of our objections to the
bill. This simply is not so. The fun-
damental flaw in this bill is not ad-
dressed in the manager’s amendment.
It does now say that if a zoning board
offers alternatives, a developer must
appeal one more time. That is good.
But the bill still removes all incentives
to negotiate because a developer can go
to Federal court rather than follow the
zoning board’s instructions. Moreover,
the bill still explicitly takes State
courts out of the process.

Mr. Chairman, | yield 2 minutes to
the distinguished gentlewoman from
New Jersey [Mrs. ROUKEMA].

Mrs. ROUKEMA. Mr. Chairman, |
rise in strong support of the Boehlert
amendment and, contrarily, | do not
believe that this guts the bill; it en-
hances it.

Mr. Chairman, there is clear evidence
that we do need something to ensure
that the property owners are afforded
their day in court. Several Law Review
articles agree that the current takings
ripeness barriers are unreasonable and
that the obstacles confronting property
owners are often insurmountable.

However, | fear, in fact | am con-
vinced, that this bill, H.R. 1534, swings
the pendulum too far in the other di-
rection. | commend to my colleagues a
quote from a recent letter sent by the
National Governors’ Association, the
National League of Cities, and the Con-
ference of Mayors. And | quote, ““This
represents,”” meaning the bill, “‘a sig-
nificant infringement on State and
local sovereignty.” Mr. Chairman, | do
not know why Republicans want to do
that. But State and local sovereignty,
‘‘and interferes with our ability to bal-
ance the rights of certain property
owners against the greater community
good or against the rights of other
property owners in the same commu-
nity. It also represents a significant
new cost shift to State and local gov-
ernments as we are forced to resolve
disputes in the Federal judiciary in-
stead of through established State and
local procedures.”’

Mr. Chairman, it is for this reason,
all these reasons, of course, that | urge
support of the Boehlert amendment.

Mr. Chairman, | would say to my col-
leagues, by the way, | have always
lived under the rule that all politics is
local and there is nothing more local
than private property and zoning ques-
tions. Let us make sure that we are not
shifting the balance from our local
communities to the Federal Govern-
ment. | urge my colleagues to support
the Boehlert amendment.

Mr. COBLE. Mr. Chairman, | yield 2
minutes to the gentleman from Califor-
nia [Mr. CALVERT].

Mr. CALVERT. Mr. Chairman, | rise
today in support of H.R. 1534, the Pri-
vate Property Rights Implementation
Act. As a Member representing Califor-
nia, as well as a member of the Western
Caucus, | am acutely aware of the need
for legislatio