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jumping through the administrative
and judicial hurdles that currently
exist in order to be allowed to use their
property. It is relief that is long over-
due, and which can be remedied
through passage of this bill.

Mr. Speaker, I yield back the balance
of my time.

Mr. MCINNIS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, first of all, I appreciate
the support of the bill offered by the
gentleman from Texas [Mr. FROST].

Mr. Speaker, I yield back the balance
of my time, and I move the previous
question on the resolution.

The previous question was ordered.
The SPEAKER pro tempore. The

question is on the resolution.
The resolution was agreed to.
A motion to reconsider was laid on

the table.
f

THE REFORM OF THE INTERNAL
REVENUE SERVICE

(Mr. MCINNIS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. MCINNIS. Mr. Speaker, I have
this opportunity today to talk about
the Internal Revenue Service. As we
know, it is great gratitude that I ex-
press to the White House, and thank
the President for changing his mind,
thank him for coming on board with
this Republican majority here, and
frankly being helped by a lot of Demo-
crats, to force reform in the Internal
Revenue Service. This is a charge that
has been led by the Republican Party.
It is a charge that will be seen through
by the Republican Party. Now it is a
charge that is going to be supported by
the White House.

Why do we need reform in the Inter-
nal Revenue Service? Because that is
one of the few exceptions in the judici-
ary process in this country where you
are assumed guilty and you have to
prove yourself innocent. That is one of
the agencies the gentleman from
Texas, Mr. ARCHER, who should receive
lots of merit and lots of commendation
for his leadership on this, is going to
change.

It is about time that the Internal
Revenue Service, when they come to
your house, you are assumed innocent
until the IRS proves you guilty. There
are some other very basic and fun-
damental reforms that we are going to
put through on the Internal Revenue
Service. This is a great day for the tax-
payers of this country. Finally they
are going to have accountability from
the Federal Government that works for
them.
f

THE PRIVATE PROPERTY RIGHTS
IMPLEMENTATION ACT

(Mr. BOEHLERT asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. BOEHLERT. Mr. Speaker, I rise
in strong support of the rule that was

just considered. I want to thank the
Committee on Rules, particularly the
gentleman from New York, Chairman
SOLOMON, for the very fair approach
that has been taken on this bill. The
rule will allow full and open debate on
a policy dispute of great significance.
Again, I offer my appreciation and my
support.

What is the policy dispute that is at
the center of H.R. 1534? It comes down
to this: Do Members of this body want
to interfere for the first time with the
most basic sorts of local zoning deci-
sions? I say we should not do that, that
any problems that exist with local zon-
ing procedures ought to be remedied by
State law, not by the intrusion of Fed-
eral judges.

I am more than a little bit surprised
to see some of my more conservative
colleagues throwing overboard their
professed belief in Federalism to allow
Federal judges to intrude early on in
these extremely local matters.

This is not just my view. I do not
stand alone in the well of this House.
The bill is opposed by the National
Governors’ Association, by 40 States
Attorneys General, including Attorney
General Lundgren of California, Attor-
ney General Vacco of New York.

The list goes on and on. It is opposed
by the Judicial Conference of America,
chaired by Chief Justice Rehnquist of
the Supreme Court of the United
States; it is opposed by the National
League of Cities; by the U.S. Con-
ference of Mayors; by all the environ-
mental groups who, incidentally, are
going to double score this bill, because
of the significance of what is being pro-
posed. The list of opponents of H.R.
1534 goes on and on. I think it is very
important for all of my colleagues to
really give full focus to what is being
proposed.

I am not sure how anyone could
claim with a straight face that this bill
is ‘‘noncontroversial’’; anything but.
The manager’s amendment represents
a decided improvement in the bill, but
it does not remedy the fatal flaw. The
bill still would let Federal judges inter-
fere with far more local zoning deci-
sions. Think about that. Do we want
everything kicked upstairs to the Fed-
eral Government, where all decision-
making is made here? I think the an-
swer to that is clearly no.

The SPEAKER pro tempore. The
time of the gentleman from New York
[Mr. BOEHLERT] has expired.

Mr. BOEHLERT. Mr. Speaker, I ask
unanimous consent to proceed for 1 ad-
ditional minute.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New York?

There was no objection.
Mr. BOEHLERT. Mr. Speaker, my

substitute, the Boehlert substitute, is
the only way to correct that flaw, be-
cause it would eliminate the portion of
the bill dealing with local zoning laws.

Let me reemphasize what we are
talking about. We are talking about
local decisions made in local commu-

nities on whether or not, for example,
to deny a permit for building in an
area, if when that permit were granted
it would bring in unnecessary intrusion
in terms of heavy traffic, where ade-
quate infrastructure does not exist. It
happens in our home towns every sin-
gle day.

Do we want decisions made for us in
our home towns by Washington, DC in
every single zoning issue? I think the
answer is clearly no, so we have to deal
with it in a different way.

We would expedite Federal court ac-
cess for property owners with a claim
against a Federal agency. I think that
is very appropriate. I urge support of
the rule and support for the Boehlert
substitute. I thank the Chair for being
so indulgent.
f

PRIVATE PROPERTY RIGHTS
IMPLEMENTATION ACT OF 1997

The SPEAKER pro tempore. Pursu-
ant to House Resolution 271 and rule
XXIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for consider-
ation of the bill, H.R. 1534.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 1534) to
simplify and expedite access to the
Federal courts for injured parties
whose rights and privileges, secured by
the U.S. Constitution, have been de-
prived by final actions of Federal agen-
cies, or other Government officials or
entities acting under color of State
law; to prevent Federal courts from ab-
staining from exercising Federal juris-
diction in actions where no State law
claim is alleged; to permit certification
of unsettled State law questions that
are essential to resolving Federal
claims arising under the Constitution;
and to clarify when Government action
is sufficiently final to ripen certain
Federal claims arising under the Con-
stitution, with Mr. SNOWBARGER in the
chair.

The Clerk read the title of the bill.
The CHAIRMAN. Pursuant to the

rule, the bill is considered as having
been read for the first time.

Under the rule, the gentleman from
North Carolina [Mr. COBLE] and the
gentlewoman from California [Ms.
LOFGREN] will each control 30 minutes.

The Chair recognizes the gentleman
from North Carolina [Mr. COBLE].

Mr. COBLE. Mr. Chairman, I yield
myself such time as I may consume.

Mr. Chairman, H.R. 1534 is about Con-
gress’ duty to implement the 5th and
14th amendments to the Constitution.
The U.S. Constitution protects individ-
uals from having their private property
‘‘taken’’ by the Government without
receiving just compensation.

To file a claim of a violation of that
fundamental right, plaintiffs encounter
several high obstacles which must be
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negotiated or crossed prior to the Fed-
eral courts hearing the cases on their
merits. Plaintiffs alleging violations of
other fundamental rights oftentimes do
not encounter the same hurdles before
gaining access to the Federal courts.

Plaintiffs filing taking claims in Fed-
eral court are met with steep require-
ments prior to their case being consid-
ered to be ripe. A plaintiff must show
both that there has been a final deci-
sion by the State or local govern-
mental entity which has authority
over land use, and that the plaintiff
has requested compensation by ex-
hausting all possible State remedies.
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Ironically, it may be impossible to
then get any Federal remedy because
the case has been forced to be heard in
the State court and a case cannot be
tried twice in most instances. Depriva-
tion of a Federal remedy goes against
what our Founding Fathers saw as a
uniquely Federal matter, it seems to
me.

Lower courts attempting to interpret
when a final decision has occurred have
reached conflicting and confusing deci-
sions which are not instructive to
takings plaintiffs trying to determine
when their cases are ripe. H.R. 1534 de-
fines when a final decision has been
reached in order to give takings plain-
tiffs some certainty in the law so that
their fifth amendment rights may be
properly reserved.

Takings plaintiffs also confront the
barrier of the abstention doctrine when
filing a claim in Federal court. This
doctrine gives Federal judges the dis-
cretion to refuse to hear cases that are
otherwise properly before the court.
Judges often avoid land use issues
based on the abstention doctrine, even
when the case involves only a Federal
fifth amendment claim.

H.R. 1534 remedies this by prohibit-
ing district courts from abstaining
from or relinquishing jurisdiction when
the case alleges only a violation of
Federal law. H.R. 1534 would not affect
the traditional abstention doctrines,
Younger, Pullman, and Burford, used
by the Federal courts because it allows
a Federal court to abstain from hear-
ing any case that alleges a violation of
a State law, right, or privilege.

H.R. 1534 does not remove State court
jurisdiction, even over Federal claims.
Plaintiffs with Federal takings claims
will still be able to file in State courts.
H.R. 1534, the bill before us, simply
assures plaintiffs with a 5th or 14th
amendment takings claim that a
meaningful Federal option exists.

This bill has undergone many im-
provements already since its introduc-
tion. For example, amendments in-
cluded at the subcommittee and full
committee levels addressed the special
concerns of opponents that the bill was
too broad and that it would circumvent
local elected officials. At the sub-
committee markup, an amendment
making it clear that H.R. 1534 applies
only to cases involving real property

was offered by the gentleman from
California [Mr. GALLEGLY], the primary
author of the bill, and approved.

At the full committee markup, the
amendment of the gentlewoman from
California [Ms. LOFGREN], who will be
handling the bill for the minority,
which required a land use applicant to
seek review of a denied appeal, or waiv-
er from a local elected body if that pro-
cedure is available, was approved. And
I say to the gentlewoman from Califor-
nia, I think that was a sound proposal
and I think improved the bill.

Mr. Chairman, the bill includes a
manager’s amendment which will fur-
ther address concerns expressed to the
committee by other Members. These
provisions narrow the scope of terms
that could be construed more broadly
than intended. It will include a provi-
sion that ensures local agencies an op-
portunity to offer suggestions to an ap-
plicant that must be taken into ac-
count or consideration in resubmitting
the application before the applicant
may seek an administrative or judicial
appeal and subsequent Federal court
litigation.

Mr. Chairman, I reserve the balance
of my time.

Ms. LOFGREN. Mr. Chairman, I yield
myself such time as I may consume.

Mr. Chairman, I rise in opposition to
H.R. 1534, the first takings proposal
which specifically targets our State
and local elected officials.

This legislation would mandate a se-
ries of rules granting expedited access
to the Federal courts for property
takings claims. In addition to provid-
ing developers with special procedural
advantages, the bill could alter the
substantive law of takings in favor of
developers.

The net result would be legislation
which does unbalance the playing field
as between State and local govern-
ments and developers. Even worse, the
bill elevates the rights of real property
owners above all other categories of
persons having constitutional claims
against the Government, which would
include civil rights victims and the
like. We believe that this is being pro-
pounded in the absence of any quan-
titative evidence that justifies this
massive intrusion into States rights.

Under H.R. 1534, for example, if a cor-
poration, say Wal-Mart, seeks to estab-
lish a very large, some would say even
oversized commercial development in a
small town, and the town says no be-
cause of the massive development and
Wal-Mart is dissatisfied, they would
have the opportunity to immediately
threaten to bring suit and to march
down to Federal court, forcing the
town to incur a large amount of legal
expenses.

Mr. Chairman, in that situation, I
will add I spent 14 years in local gov-
ernment having to deal with difficult
issues of zoning and land use. It has to
be a factor for local governments who
are constantly facing financial short-
falls to know that if they decide in
favor of neighbors, they may face

humongous legal expenses. That has to
be factored into the decision-making
process.

That is why this bill really does tilt
the playing field in favor of developers
and away from neighbors and home-
owners who enjoy the benefit of zoning
protection that local governments do
impose.

Mr. Chairman, let me pose this issue
because it comes from my own experi-
ence. A number of years ago when I
was on the board of supervisors we es-
tablished regulations, because we could
not outlaw the pornography businesses
that were established in part of our ju-
risdiction. We, the board of super-
visors, were ultimately sued.

Mr. Chairman, in that case, under
this law, we would elevate the rights of
the pornographers in that case to im-
mediately go to Federal court to chal-
lenge the zoning regulations that the
local government had imposed. I do not
think such a result is intended by the
authors or proponents of the bill, but it
is an outcome that is predictable and
will happen in towns and counties
around the country.

Mr. Chairman, it is no wonder that
H.R. 1534 has drawn such diverse and
strenuous opposition. The Attorney
General, the Secretary of the Interior,
the Administrator of the EPA, and the
Chair of the Council of Environmental
Quality have recommended a veto and
the President has given strong signs
that he would veto this bill.

The National Governors’ Association,
the Conference of Mayors, the League
of Cities have come out in strong oppo-
sition to the bill as of yesterday. A bi-
partisan group of 37 State attorneys
general opposes the bill because in
their words it invades the province of
State and local governments. They are
joined by a broad array of environ-
mental groups as well as The New York
Times and the Washington Post.

Mr. Chairman, I think we must make
sure that we understand that the man-
ager’s amendment does not really fix
the problems, the many problems in
this legislation. Even after the third
rewrite of this bill, it still allows devel-
opers to bypass local administrators in
State courts and imposes significant
new costs on local government. It
would still impose on the Federal
courts to decide cases based on inad-
equate records, and it still elevates the
claim of real property developers above
ordinary civil rights claimants.

In some respects the manager’s
amendment has made the bill even
worse by creating a series of complex
and vague new procedural require-
ments and by allowing developers to
proceed to Federal court without even
waiting for a final answer.

Mr. Chairman, I urge a ‘‘no’’ vote on
H.R. 1534 so we can continue to allow
democratically elected local officials
to protect their citizens, to protect
neighborhoods and to protect home-
owners from unwise development
through the prudent use of zoning.

I would like to note also that I do un-
derstand there are occasions when
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overzealous zoning and regulation can,
in fact, lead to takings. In those cases
it is fair that justice be brought to the
land developer. I do believe in the fifth
amendment and its clause providing for
due compensation in the case of such
takings. However, this is the wrong
remedy for those cases and I would
urge my colleagues to join me in vot-
ing ‘‘no.’’

Mr. Chairman, I reserve the balance
of my time.

Mr. COBLE. Mr. Chairman, I yield 7
minutes to the gentleman from Florida
[Mr. CANADY], a member of the Com-
mittee on the Judiciary.

Mr. CANADY of Florida. Mr. Chair-
man, I rise today in strong support of
H.R. 1534, the Private Property Rights
Implementation Act. This bill has the
simple purpose of streamlining the
process by which property owners peti-
tion for compensation when their prop-
erty has been taken by a unit of gov-
ernment.

Mr. Chairman, the fifth amendment
of the U.S. Constitution provides that
private property shall not be taken for
public use without just compensation.
The intent of this constitutional pro-
tection is being thwarted by the cur-
rent state of confusion regarding when
and where a takings claim may be
filed. Property owners are subjected to
an inefficient and unnecessary legal
maze of appeals back and forth between
local boards, State courts, and Federal
courts.

To illustrate the hurdles which face
property owners who seek to defend
their property rights, I will cite today
the efforts of a couple in Florida who
challenged the rezoning of their land.
Their 13-year odyssey, 13 years, Mr.
Chairman, through numerous layers of
bureaucracy is, I am afraid, typical, all
too typical of the struggle endured by
countless property owners every day in
this country.

In 1984, Richard and Ann Reahard in-
herited 40 acres of land in Lee County,
FL, an area not far from the district I
represent in central Florida. The land
was zoned for high density residential
development. Two weeks later the
county adopted a land use plan which
restricted use of the Reahards’ land to
a single house. That is a single house
on a 40-acre tract. With this rezoning,
the county reduced the value of the
parcel by 96 percent, yet the county
had no plans to compensate the
Reahards for their loss.

Among the many zoning petitions
filed by the Reahards with local au-
thorities were: An application for an
administrative determination of error,
a request for plan amendment, and an
application for determination of mini-
mum use. These appeals were made
variously to the county planning and
zoning commission, the county board
of commissioners, and the county at-
torney’s office with differing results.

In 1988, that is 4 years from when this
odyssey started, the planning and zon-
ing commission approved the building
of up to six units per acre on 35 of the

acres and the remaining acres to be set
aside as a buffer. But the board of com-
missioners rejected that plan.

In 1989, the county attorney deter-
mined that the Reahards could build
four homes, but the board of commis-
sioners decided again only to allow one
home on the 40-acre tract. The
Reahards filed a complaint in Florida
State court, but the attorneys in Lee
County removed the case to Federal
court.

In 1990, the Federal district court de-
cided in favor of the Reahards. The
court ruled that the Reahards had ex-
hausted all the administrative rem-
edies, that their claim was ripe for ad-
judication, and that a taking had oc-
curred. The jury awarded the couple
$700,000 for the lost use of their land
and for their legal costs.

But, Mr. Chairman, this is not the
end of the story. Between 1992 and 1994,
Lee County twice appealed the case to
the U.S. Court of Appeals for the 11th
Circuit. The first time, the circuit
court remanded the case to the district
court to revisit the ripeness issue. The
district court again found that the
issue was ripe and the jury award was
reinstated.

Lee County again appealed to the
11th Circuit. On the second appeal, the
circuit court decided that the Reahards
had not exhausted their State court
remedies and that the district court
should not have heard the case in the
first place.

By 1997, the Reahards’ case was back
in State court. The Lee County Circuit
Court ruled that a taking had occurred
and the jury awarded the Reahards
$600,000 plus $816,000 in interest dating
back to 1984.
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In addition, the jury awarded attor-
ney’s fees and other costs to the
Reahards. Lee County has appealed the
case to Florida’s Twentieth Judicial
Circuit Court of Appeals where it is
now pending. If the appeals court up-
holds the lower court’s ruling and jury
award, Lee County will owe the
Reahards close to $2 million. Was this
13-year-long costly legal battle really
necessary?

A major issue in this case was wheth-
er a final decision had been reached by
the local authorities and if the case
was, therefore, ripe or ready for review
by a Federal court. The bill we have be-
fore us today, H.R. 1534, clarifies this
issue by defining what constitutes a
final decision, yet it leaves intact sev-
eral layers of review by local authori-
ties.

Under H.R. 1534, a property owner
with a takings claim will have received
a final decision when, upon filing a
meaningful application for property
use, a definitive decision regarding the
extent of the permissible uses of the
property is made. That is, the final de-
cision will occur when the property
owner has received a final decision,
upon the filing of a meaningful applica-
tion for property use, a definitive deci-

sion regarding the extent of permis-
sible uses of the property.

When local law provides for an appeal
process by administrative agency, the
applicant must receive one denied ap-
peal to have a final decision. If the
local authorities render an opinion on
what the applicant was turned down
for, the applicant must then reapply
incorporating those comments.

In addition, where local law provides
for review by local elected officials, the
applicant must also receive a decision
from those officials. A clarification of
this issue with regard to ripeness will
reduce legal costs for both property
owners and local governments who will
now, under this law, know when and
where to file these cases.

The suggestion has been made that
this is a partisan bill. This is not a par-
tisan bill. This is a bipartisan bill.
There are nearly 50 Democratic cospon-
sors. This is addressing a very real
problem that affects property owners
all across this country. I urge my col-
leagues to support the bill.

Just to conclude on the point, this is
a very real issue that is affecting prop-
erty owners all across the country. In
most zoning cases, this sort of abuse
does not occur. But it occurs all too
often. And when it takes place, it im-
poses an unreasonable burden on the
property owner. It can end up imposing
significantly greater costs on the tax-
payers who end up having to pay the
interest costs that are incurred while
these cases drag on, and drag on, and
drag on.

I believe that the House has a respon-
sibility to address this issue. This is
being addressed in a bipartisan way.

The manager’s amendment, as I un-
derstand it, has attempted to address
the concerns that have been raised by
various folks who have raised issues
about the bill. I believe that the bill
that is before the House strikes a bal-
anced approach that takes into ac-
count the concerns of local govern-
ments, but also recognizes that the
property owner has some rights that
need to be protected and the property
owner has to be able to get to court to
do that.

I thank the gentleman for yielding
me the time. I urge my colleagues to
support the bill.

Ms. LOFGREN. Mr. Chairman, Mr.
Butterworth, the attorney general of
Florida, does oppose this bill. The prior
speaker may not have been aware of
that.

Mr. Chairman, I yield 4 minutes and
30 seconds to the gentlewoman from
Texas [Ms. JACKSON-LEE], a member of
the Committee on the Judiciary.

Ms. JACKSON-LEE of Texas. Mr.
Chairman, I thank the distinguished
gentlewoman, a member of the Com-
mittee on the Judiciary and Represent-
ative from California, for yielding me
the time.

This is an important issue. None of
us, Mr. Chairman, would in any event
be opposed to the fairness as it relates
to the fifth amendment and the whole



CONGRESSIONAL RECORD — HOUSE H8943October 22, 1997
question, if you will, of property
rights. But let me rise to share my con-
cerns concerning H.R. 1534, the Private
Property Rights Implementation Act
of 1997.

It is not a sheer case, as the previous
speaker has indicated, of vindicating
those property owners who want to
pursue their goals of development. It is
a question of sidestepping State and
local governments, very compelling in-
terests of zoning and protecting the
rights and interests of their citizens
who would be less empowered to fight
intrusion and development that they
may not want.

Let me also say how supportive I am
of my friends in the building industry
and the many good works that they
have done dealing with building hous-
ing and my intent is to work with them
through this process. However, I think
this legislation would greatly narrow
both the ripeness and abstention doc-
trines exercised in Federal courts with
respect to claims made under the
takings clause of the fifth amendment
and in doing so increases the ability of
Federal courts to accept jurisdiction
over local land use matters.

This is a difficult proposition to pro-
pose. This says that the local elected
officials, the people duly elected by the
State’s citizens and the city’s citizens
can be usurped. Proponents of this leg-
islation argue that this bill is nec-
essary to remedy the excessive barriers
that property owners face in receiving
their just compensation. They point
out that under current law landowners
trying to defend their property rights
are frequently snarled up in courts for
years. Sometimes this is burdensome. I
am concerned, however, that the bill
may not correct a solution.

H.R. 1534 will have a very serious and
adverse impact on the ability of State
and local governments to implement
their zoning and land use laws. This
bill attacks the primary powers of
local and State officials in land use
matters by effectively taking control
of local land use away from State and
local governments and, if Members
will, putting a speeding train across
the finish line into Federal courts.

H.R. 1534 threatens to severely di-
minish the negotiating posture of
States and municipalities. As a former
member of a city council, local govern-
ment, we have on many occasions been
able to dialog and compromise on some
of these very ticklish issues. This
would be hampered by allowing devel-
opers and polluters to threaten to
bring them into Federal court on an
expedited basis.

For example, under the bill, if a de-
veloper seeking an oversized commer-
cial development is dissatisfied with
the initial land use decision by a small
town, it could immediately threaten to
go to Federal court. The cost of litigat-
ing this issue would overwhelm many
small towns, counties, and cities.

Under this bill, the case could even
proceed if negotiations regarding the
alternative developments were ongo-

ing. This smacks right in the middle of
disrupting local government and their
ability to reason and to work with the
developers and others in these very dif-
ficult issues.

Right now I am facing a situation
where there is major pollution by a
large corporation in my community
and obviously they are in Federal
court, and it puts the burden on these
neighborhoods who are trying to fight
against this pollution. This bill is like-
ly to result in a significant increase in
Federal judicial workload, a particular
problem given the high number of va-
cant judgeships.

According to a recent Congressional
Research Service report, there is a
sound argument that H.R. 1534 will re-
sult in a significant increase in the
caseload of the Federal courts particu-
larly from takings litigation. I believe
the Boehlert amendment will improve
this legislation.

This amendment limits the effect of
the bill to takings claims brought
about against the Federal Government
and would not impact the abstention or
ripeness doctrines as they affect cases
brought against State and local gov-
ernments. In doing so, the Boehlert
amendment answers some of the con-
cerns of those Members who are con-
cerned about the burdensome legal
process. So I am supporting the Boeh-
lert amendment.

Let me also acknowledge that this
does not give the same kind of protec-
tion to those who are fighting civil
rights violations. Therefore, I find this
to be contradictory and hypocritical at
best. Also, I wanted to note that in the
Washington Post and the New York
Times, both of these have labeled this
legislation as undermining local gov-
ernment.

We find that the League of Cities,
Conference of Mayors, and 40 State at-
torneys general are against this and
this gives developers and property own-
ers who have a wealth of money an im-
balance against small towns and coun-
ties and cities who fight every day to
protect their citizens. I think we can
work out some of these problems. This
is not the right legislation to go for-
ward.

Mr. Chairman, I would offer to say
that my colleagues should oppose this
legislation. Let us go back to the draw-
ing boards and really work out a solu-
tion.

Mr. Chairman, I rise today to share my con-
cerns regarding H.R. 1534, the Private Prop-
erty Rights Implementation Act of 1997. This
legislation would greatly narrow both the ripe-
ness and abstention doctrines exercised in
Federal Courts with respect to claims made
under the takings clause of the fifth amend-
ment and in so doing increases the ability of
Federal courts to accept jurisdiction over local
land use matters.

Porponents of this legislation argue that
H.R. 1534 is necessary to remedy the exces-
sive barriers that property owners face in re-
ceiving their just compensation. They point out
that, under current law, landowners trying to
defend their property rights are frequently

snarled up in court for years. I agree with my
colleagues that such a delay is overly burden-
some. I am concerned, however, that H.R.
1534 may not be the correct solution to this
problem.

H.R. 1534 will have a very serious and ad-
verse impact on the ability of State and local
governments to implement their zoning and
land use laws. This bill attacks the primacy of
local and State officials in land use matters by
effectively taking control over local land use
away from State and local governments and
putting that power into the hands of the Fed-
eral Government.

H.R. 1534 threatens to severely diminish the
negotiating posture of States and municipali-
ties, by allowing developers and polluters to
threaten to bring them into Federal court on
an expedited basis. For example, under the
bill, if a developer seeking an oversized com-
mercial development is dissatisfied with the
initial land use decision by a small town, it
could immediately threaten to bring suit
against that town in Federal court. The costs
of litigating this issue would overwhelm many
small towns and counties. Under this bill, the
case could proceed even if negotiations re-
garding alternative developments were ongo-
ing, even if there was an insufficient record
available for the Federal court to make a rea-
soned takings decisions, and even if there
were important unresolved State legal issues.

H.R. 1534 is also likely to result in a signifi-
cant increase in the Federal judicial workload,
a particular problem given the high number of
vacant judgeships. According to a recent Con-
gressional Research Service report on the leg-
islation, ‘‘There is a sound argument that H.R.
1534 will result in a significant increase in the
Federal courts, particularly from takings litiga-
tion.’’

Another very important concern with H.R.
1534 is that it unfairly identifies one type of
action for violation of Federal rights—property
takings under the fifth amendment—for fa-
vored consideration in Federal courts, while ig-
noring all other types of procedures where ab-
stention may apply. For example, abstention
has been held appropriate in section 1983 ac-
tions involving the sixth amendment right to
counsel, conditions of confinement at a juve-
nile facility, the denial of Medicare benefits,
gender-based discrimination, and parallel
State-court criminal proceedings. Are the
rights of property developers more important
then the life, liberty, and other civil rights of
Americans including claims regarding personal
property and intangible property? If not then
why should the claims of land developers be
given priority treatment in our Federal courts
when Federal courts abstain from deciding
other civil rights claims that are at least as
valid and important?

In light of these problems with H.R. 1534, I
urge my colleagues to join me in supporting
the Boehlert amendment in the nature of a
substitute. The amendment limits the effect of
the bill to takings claims brought against the
Federal Government, and would not impact
the abstention or ripeness doctrines as they
affect cases brought against State and local
governments. In so doing, the Boehlert
amendment answers the concerns of those
Members who are concerned about the bur-
densome legal process that many landowners
have encountered and yet have long advo-
cated the importance of State and local gov-
ernment authority.
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Mr. COBLE. Mr. Chairman, I yield 3

minutes to the gentleman from Arkan-
sas [Mr. HUTCHINSON].

Mr. HUTCHINSON. Mr. Chairman, I
want to thank my friend from North
Carolina for his work on this legisla-
tion.

Let me assure everyone that this leg-
islation received a full hearing in Com-
mittee on the Judiciary. The concerns
that have been expressed have been
adequately addressed in the legislation
and I rise in strong support of the Pri-
vate Property Implementation Act. I
believe it is important. There are two
fundamental principles that are at
issue and are at stake in this legisla-
tion.

First of all, there is the constitu-
tional principle that the Government
cannot take your property without just
compensation. This was learned when
we studied the Constitution at an early
age. It has been preserved in our his-
tory and it is one of the most impor-
tant constitutional principles that we
have. The second principle that is at
issue in this legislation is that con-
stitutional rights are to be protected in
Federal court.

As an attorney in private practice for
almost 20 years, I brought into Federal
court due process claims, first amend-
ment claims involving freedom of
speech, freedom of association, freedom
of religion. In Federal court they deal
with constitutional claims regarding
unlawful seizure. The Federal courts,
though, have set up a particular burden
for anyone who is asserting the con-
stitutional principle that property
should not be taken without just com-
pensation. That is the abstention doc-
trine, that the Federal courts have to
refrain from that, they refer it back to
State court.

It creates a tremendous burden on
the homeowner, the property owner
who desires to protect their rights. So
the constitutional principle of private
property rights has been diminished
and I believe put below other constitu-
tional rights because of this doctrine
and the hesitancy of Federal courts to
consider this type of case.

The purpose of this legislation is to
restore the protections to the property
owner. In Arkansas, I assure my col-
leagues, this is an important constitu-
tional right that must be protected.
This legislation maintains an appro-
priate balance, protecting the rights of
the city and the municipality in their
zoning laws, but yet at the same time
looking out at the protection of the
homeowner. Under the bill the land-
owner must go through the usual ap-
peal process, but when court action is
necessary, then they are assured of ac-
cess to the Federal courts.

The objection that has been raised
today is the Federal courts are too
busy. It will result in a crowded dock-
et. I believe that the Federal court
should never be too busy to hear con-
stitutional cases, to hear constitu-
tional claims, claims that involve con-
stitutional rights, whether it be free-

dom of speech, whether it be freedom of
association, or whether it be the pro-
tection against unlawful taking of pri-
vate property.

For that reason, I support the legis-
lation. It preserves important constitu-
tional principles. It preserves a balance
between the desire to zone property,
but the desire to give homeowners the
property protection from unlawful tak-
ing. For that reason I support this leg-
islation.

Ms. LOFGREN. Mr. Chairman, I yield
5 minutes to the gentleman from
Michigan [Mr. DINGELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, this is
an extraordinary day. My Republican
colleagues are trying to federalize a
whole bunch of State activities and
State procedures and to impose Federal
law both on the subject of rights and
on the subject of procedure upon local
units of government, a remarkable ac-
tivity in view of all the talk I have
heard on this side about devolution.

Here are the questions that are po-
tentially to be brought into the Fed-
eral court. Whether a community is
going to permit a house of ill-repute, a
place for nude dancing or adult book
stores to be established in a particular
area, whether there will be glue fac-
tories, slaughterhouses, nuclear waste
dumps or hazardous waste dumps or,
indeed, ordinary municipal dumps es-
tablished at a particular place.

These are hardly rights that should
be litigated in a Federal court. This in-
cludes whether bars, crack houses,
opium dens and places where narcotics,
illegal drugs and illegal activities of all
sorts are conducted. The question of
whether activities which constitute a
clear public nuisance, as interpreted by
the States and the local units of gov-
ernment, will be permitted in a par-
ticular area, and if the person or the
entrepreneur who wishes to engage in
these kinds of activity feels he is not
going to get fair treatment in a State
court or in the State-administered pro-
cedure, he rushes to Federal court
where the Federal judiciary has then
got to take up the important question,
for example, of whether nude dancing
should be permitted near a church or
whether a bar may be located within
100 yards of a school or whether some
other kind of action, long known and
long viewed as being noxious and ob-
noxious to the public interest and to
the concerns of the people in the area
will be permitted.
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And it will be done in Federal Court,
not the State court, not in the court
where people are closest to the people
in the community.

Now, the Constitution protects the
rights of all, the property rights and
other rights. There is a long history of
how these rights are protected in State
and Federal court, and there is an in-
telligent and a sensible way in which

these questions have been and can be
reviewed.

The procedure and the jurisprudence
is clear. The courts have defined this
process for years, and the process is de-
fined to protect the property owner, to
permit him to use his property in an
intelligent and beneficial manner. It is,
however, also arranged so that the
rights of honest citizens who might
live in the neighborhood will receive
protection.

Now, let us vision this. An individual
wishes to create a deep injection well
into the subsoil. The citizens object.
The question under this legislation is
federalized. Citizens cannot go through
the normal procedure. And the result is
that the Federal courts all of a sudden
have a question of great local concern
without any real awareness or any real
sentiment of closeness to the people
who are involved.

Is that a good result? Is that the re-
sult we want? And is that a result
which we want at a time my Repub-
lican colleagues are telling us how im-
portant it is that these matters should
be decided at the local level? I think
this is insane.

The question of whether or not the
local governments are proceeding cor-
rectly now under the laws and the Con-
stitution is settled, clear, understood
and sound jurisprudence. They decide
the question on the basis of appro-
priate proceedings where all parties are
afforded an opportunity to be heard,
then the matter can be elevated and is
subject to suitable and appropriate ju-
dicial review. And the people in the
process, if they deal with it incor-
rectly, either in the administrative
process or in the courts, the courts
then are subject to having the matter
reviewed in Federal court. This is sen-
sible, intelligent protection of the
rights of all.

But remember that we are addressing
questions which involve a difficult bal-
ancing of the rights of the property
owner and the rights of the citizen.
What my colleagues are saying to the
citizens, if we adopt this legislation, is
that the question of whether a nuclear
waste dump or a slaughterhouse or a
glue factory or a rendering plant or a
nuclear waste dump or a house of ill re-
pute is now a matter of Federal con-
cern; that a bar or a place where illegal
activities are a public nuisance, or a
place where nude dancing is permitted
is a question that is an essential Fed-
eral right that goes immediately to the
Federal courts for consideration by the
Federal judiciary.

I think this is the worst and most in-
tolerable kind of invasion of the rights
of communities, the rights of States
and the rights of ordinary citizens that
this body could construct.

Mr. COBLE. Mr. Chairman, I yield 5
minutes to the gentleman from Califor-
nia [Mr. GALLEGLY], the principal au-
thor of the legislation before us.

(Mr. GALLEGLY asked and was
given permission to revise and extend
his remarks.)
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Mr. GALLEGLY. Mr. Chairman, gov-

ernment bodies may have legitimate
reasons for restricting the use of pri-
vate property, for local zoning, envi-
ronmental protection and other pur-
poses. Most government agencies use
these powers very responsibly. How-
ever, sometimes they do not. And when
a government body infringes on an in-
dividual’s rights as guaranteed under
the Constitution, that person should
have their day in court to defend those
rights.

That is what this bill is all about,
giving property owners their day in
court, not on choosing sides in takings.

I think the need for this bill is also
demonstrated by the broad support we
have received here in the House. H.R.
1534 to date has 239 bipartisan cospon-
sors. Of these, 44 Members happen to be
Democrats.

The bill specifically states that noth-
ing in H.R. 1534 would change the legal
arguments or whether a landowner de-
serves to be compensated for the loss of
economic value of their land. Judges
would use the same current standards
to evaluate the merits of these cases.
However, people would not have to
wait for years and years to get those
merits considered.

The bill applies only in cases in
which a Federal claim has been made,
not to State cases. The language of the
bill makes certain that the Federal
courts may continue to abstain their
jurisdiction if there is a case pending
in a State court arising out of the same
operative facts. This provision ensures
that H.R. 1534 absolutely does not af-
fect in any way proceedings in the
State courts.

Circumstances involving other Fed-
eral rights or legislation are given a
fair chance to be heard in the Federal
courts. For example, Federal environ-
mental laws are readily enforced in the
Federal courts. First amendment
claims against local governments have
no trouble getting a hearing in the
Federal courts. Only property rights
are routinely dismissed or delayed be-
cause of abstention or ripeness.

Let me give my colleagues one exam-
ple that illustrates this problem ex-
tremely well. Earlier this year the Su-
preme Court ruled on a case brought by
Mrs. Bernadine Suitum. Mrs. Suitum
was basically denied 99 percent use of
her property, which is in Lake Tahoe,
CA. She was told she could not build
her retirement home or anything else
on her lot.

For 8 years, Mrs. Suitum sought to
have her request for compensation
heard in the Federal courts. However,
year after year the Federal judges
ruled that her case was not ripe. Only
now, after the Supreme Court ruled
unanimously in her favor, are the mer-
its of her case being heard.

It never should have taken that long.
If Mrs. Suitum could not get the merits
of her case heard for 8 years, what
chance do other property owners have?
Few people have the time or money to
fight all the way to the Supreme Court

to defend their constitutional rights.
So this bill is about equal access to jus-
tice for the ordinary landowners and
property owners of America.

Mr. Chairman, it is often said that
justice delayed is justice denied. I urge
my colleagues to support H.R. 1534 to
simplify the process our constituents
must navigate to defend their personal
property rights and their constitu-
tional rights.

Ms. LOFGREN. Mr. Chairman, I yield
such time as he may consume to the
gentleman from Texas [Mr. HALL].

(Mr. HALL of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. HALL of Texas. Mr. Chairman, I
rise in support of the private property
owners and in support of H.R. 1534.

Mr. Chairman, the fifth amendment to the
Constitution guarantees certain private prop-
erty rights and protections that have been sub-
ject to various interpretations by the courts
over the years, often at great expense and a
great waste of time to private property owners.

For many years the Congress has at-
tempted to secure the rights of private prop-
erty owners and to clarify the intent of the fifth
amendment. In the 104th Congress the House
passed legislation that would have curtailed ju-
dicial interpretation of the takings clause in the
amendment and would have established a for-
mula for the Federal Government to com-
pensate private property owners from Federal
agencies limited use of their property. Unfortu-
nately, the Senate did not act on the bill, and
private property disputes were left to the dis-
cretion of the courts.

However, today we will try again to provide
some long-sought relief for private property
owners through a bill, H.R. 1534, that would
expedite disputes between private property
owners and Federal agencies in Federal court.
Under current law, property owners often
spend years in court—at the local, State and
Federal level—in an attempt to prove their
case. This bill will give property owners the
right to have their case heard in Federal court
in a more timely manner, and it clarifies other
provisions that will facilitate legal action. The
bill does not usurp the authority of State and
local governments—but it does help speed up
the resolution of State issues.

Mr. Chairman, we have an opportunity to
help eliminate the impediments that the courts
have placed on the protections offered under
the fifth amendment. This legislation will help
restore the rights of property owners to due
process of law and a timely determination of
just compensation for property that has been
seized for public use. This is not an issue of
States’ rights—States will still have authority
over State issues. This is a constitutional
issue, and I ask my colleagues to join me
today in support of H.R. 1534 to help guaran-
tee these constitutionally protected private
property rights.

Ms. LOFGREN. Mr. Chairman, I yield
3 minutes to the gentleman from North
Carolina [Mr. WATT], a member of the
committee.

Mr. WATT of North Carolina. Mr.
Chairman, I thank the gentlewoman
for yielding me this time.

I rise in opposition to this bill, and I
wish to talk for a minute or two about
what this bill is not about, because

there is a lot of misinformation out
there.

This is not about whether people will
be compensated for the taking of their
property. People always have been, will
continue to be compensated for a tak-
ing of property, and that is a right
under the Federal Constitution. But
this is not about whether the Federal
courts only can decide that. State
courts have and do and should continue
to decide Federal constitutional issues
based on who has jurisdiction over
those issues and where the lawsuit is
filed.

For the Republicans to say to us that
somehow we should direct the Federal
courts to do this seems to me com-
pletely inconsistent with everything
that they have said that they stand for.
First of all, they have told us that they
believe in the devolution of power back
to the State and local level. This bill is
absolutely counter to that proposition.

Second of all, they have told us that
they believe in disputes being resolved
at the level of conflict closest to the
people. This is absolutely contrary to
that proposition.

Third, they say they want these
things resolved quickly. Well, we have
a backlog in the Federal courts unlike
any State in this Union, because the
Senate will not let the Federal judges
be appointed, and so we are getting fur-
ther and further and further behind. So
to put these cases in Federal Court is
going to prolong the process, not short-
en the process.

This is a bad idea. State courts can
and should resolve these disputes. Fed-
eral courts can and should resolve
these disputes. The current law allows
that to happen right now and we ought
to leave it alone.

Mr. COBLE. Mr. Chairman, I yield 3
minutes to the gentleman from Oregon
[Mr. BLUMENAUER].

Mr. BLUMENAUER. Mr. Chairman, I
thank the gentleman for yielding me
this time.

I am here in Congress because I am
absolutely committed to communities
being able to achieve livable futures. I
was present at the inception of Or-
egon’s landmark land use planning
laws, and I spent the last 18 years of
my life in local government imple-
menting some of the best and most far-
reaching environmental protections in
America and, as such, I would like to
offer some observations about today’s
legislation.

First, I am happy that so many of my
Republican and business friends ac-
knowledge that there is a legitimate
Federal role in local and State land use
planning. This is an important mile-
stone for Congress. But I do fear that a
number of people are avoiding the true
circumstance that occurs in develop-
ment in many parts of our country.

In the absence of comprehensive land
use plans developed by local govern-
ment with the help of their citizens
and business interests, we have a
patchwork system that too often em-
ploys as a central part legal maneuver-
ing and political pressure. I believe
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from the bottom of my heart this is the
wrong way to go.

Just because communities have not
yet decided to have a comprehensive
plan in place does not mean that people
can do anything they technically or le-
gally want with their property. In-
stead, there is an elaborate political
legal tangle in most communities. This
is an exceedingly inefficient and often
unfair way to resolve the important
public policy decisions attendant to de-
velopment.

There needs to be a way to provide
incentives to State and local govern-
ments to carefully codify their plan-
ning objectives in terms of zoning and
development requirements, along with
cost and fee structures that require de-
velopment to pay its own way. A com-
bination of sound land use planning
and appropriate user fee structures
makes good development possible.

I do not fear a wholesale legal assault
on behalf of the development commu-
nity. My experience is that State and
local government have at least as
many legal resources and opportunities
as the private sector. In fact, over the
years, I have seen local government
better able to defend itself in this fash-
ion than the private sector. We in local
government pay our attorneys by the
year rather than by the hour.

I look forward to working with the
development interests, local govern-
ments, and the environmental commu-
nity as this bill works its way through
the legislative process. I do see it as a
step forward in the discussion of how
we are going to direct and manage
growth without undo legal and politi-
cal wrangling.

Ms. LOFGREN. Mr. Chairman, I yield
myself such time as I may consume,
and note that the Attorney General of
Oregon does oppose the bill.

Mr. Chairman, I yield 3 minutes to
the gentleman from New York [Mr.
BOEHLERT].

(Mr. BOEHLERT asked and was given
permission to revise and extend his re-
marks.)

Mr. BOEHLERT. Mr. Chairman, I rise
in strong opposition to this bill. In
doing so, I do not stand alone. I am re-
flecting not only my own position but
that of the National Governors’ Asso-
ciation, most State Attorneys General,
40 at last count, the Judicial Con-
ference of the United States, chaired
by Chief Justice Rehnquist, the Na-
tional League of Cities, the U.S. Con-
ference of Mayors, and every single en-
vironmental group who view this issue
as of such magnitude that they are
going to double score it.

It is an unusual coalition and they
have come together on this for good
reason. The reason is simple: This bill
violates the most basic principles of
federalism. That is just as true of the
manager’s amendment as it is of the
original text. That is not, as some say,
a narrow procedural fix. Far from it.
Would all these groups be arrayed
against powerful developers if the bill
was a narrow procedural bill? I doubt
it.

The bill would fundamentally alter
the balance between localities and the
Federal Government, between devel-
opers and neighborhoods, between the
legislative and the judicial branches.
The bill would overturn a 7-to-1 Su-
preme Court decision, a decision in
which all the conservative justices of
the time, Burger, Rehnquist, O’Connor,
concurred.

Make no mistake about it, H.R. 1534
represents a fundamental shift in
American law and will rob commu-
nities of the opportunity to determine
their own destinies.
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Forget about legal doctrine for a
minute. Let us look at the practical
impact of the bill. It basically removes
any incentive for a developer to nego-
tiate with a community because the
developer will always be able to threat-
en to take the community immediately
into Federal court. That will change
the look of every single community in
this country. Think about it.

Now, supporters of the bill some-
times say, ‘‘We’re just making sure
that the fifth amendment claims can
get to Federal court.’’ We think fifth
amendment cases should get to Federal
court, but the Federal court cannot de-
termine if the fifth amendment has
been violated until they know exactly
what a zoning board would allow, ex-
actly how much a local action reduced
property values and exactly what com-
pensation was offered. Bringing Fed-
eral courts in prematurely, as this bill
does, simply allows Federal judges to
substitute their judgment for the local-
ity’s before all the facts are in.

Again, do not take my word for it.
Here is what the Judicial Conference of
the United States says: ‘‘The bill would
alter deeply ingrained federalism prin-
ciples by prematurely involving the
Federal courts in property regulatory
matters that have historically been
processed at the State and local lev-
els.’’

Here is what the National Governors’
Association wrote in a letter signed by
Governor Voinovich of Ohio: ‘‘The re-
sult will be substantially more Federal
involvement in decisionmaking on
purely local issues.’’ Listen to the ex-
perts who do not have a financial inter-
est in the outcome of this bill. This bill
says we do not trust local govern-
ments. This bill says devolution; that
is, sending authority from the Federal
Government to the State and local gov-
ernments, is a cockamamie idea. This
bill says all wisdom is vested in Fed-
eral courts, not in State and local
courts. I urge opposition to H.R. 1534
unless the sensible Boehlert amend-
ment is passed.

Mr. COBLE. Mr. Chairman, I yield 3
minutes to the gentleman from Ohio
[Mr. TRAFICANT].

(Mr. TRAFICANT asked and was
given permission to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Chairman, I
thank the gentleman for yielding me

this time. There is some controversy
on this bill. I was able to pass an
amendment when it was offered on the
floor 2 years ago. People may argue
about limiting, causing damage to pri-
vate property and wanting to com-
pensate them for it. I believe when the
Federal Government takes an action
which limits the use of or damages the
property of a citizen, the Federal agen-
cy should in fact be responsible for en-
suring they be made whole. No action
do them.

I support the bill, but I do not believe
this bill in its current form really is in
the total best interests of all of the
people we represent. Not all of our con-
stituents have accountants and attor-
neys. If this bill becomes law, those big
corporations and all those people have
all those legal eagles and they are
going to advise them exactly what to
do and what is available to them and
how to go about it, but the average cit-
izen may not even know there is an ac-
tion taken which may have in the fu-
ture caused them to lose money.

My amendment says that when a
Federal agency takes an action that
causes an American to have their prop-
erty use restricted or to lose value,
that the agency shall give notice to the
owners of that property explaining
their rights under the law and then,
second of all, the procedures that they
can use for obtaining any compensa-
tion if they are eligible for it.

Now, if this is not fairness, I want
someone to tell me what fairness is.
This language was accepted over-
whelmingly on the House floor during
the debate 2 years ago. It ensured that
every private citizen and property
owner would be afforded the same
types of procedural rights and protec-
tions as do those people that can afford
to hire attorneys and accountants. I
would like to ask the Congress that, in
the wisdom of the Congress, under
unanimous-consent order to allow this
amendment to be offered on the floor
for an up or down vote. That, I ask. I
hope that that opportunity would be
made available. It makes the bill bet-
ter. From what I understand, the spon-
sor of the bill is in support of that lan-
guage and I see no opposition.

Ms. LOFGREN. Mr. Chairman, I yield
2 minutes to the gentleman from Cali-
fornia [Mr. FARR].

Mr. FARR of California. Mr. Chair-
man, I thank the gentlewoman for
yielding me this time. I rise in opposi-
tion to this bill. I want to speak spe-
cifically to some of those cosponsors,
because I got close to cosponsoring this
bill until I read it. Frankly what this
bill is is a fast track for developers. It
is a fast track that allows them to by-
pass the local zoning process.

Look at this. This bill is opposed by
the National League of Cities, by the
National Mayors, and by the National
Governors’ Association. Why? It is be-
cause this bill allows that usurpation
or that bypassing of the local process.
What does that do? First, it is going to
cost local governments a lot more
money to have to defend these cases.
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Remember, this case is driven by the

property owner and the property owner
in this case is sponsored by the Home-
builders Association. This is not the
little lady in tennis shoes who we often
talk about that may have conditions
placed on the development of her house
and therefore you have got a takings
issue. What the sponsor did not tell
you is that in California, the State he
represents, there is in the State con-
stitution a protection of takings is-
sues. There is a protection in the na-
tional Constitution.

So there is nothing here that is bro-
ken. The only thing that is broken is
the fact that people do not like zoning
conditions, use permits, and conditions
placed upon those use permits on their
property.

As the gentleman from Michigan [Mr.
DINGELL] indicated, you could do all
kinds of things. You could complain
that if you were a liquor store owner
that you wanted to put your liquor
store next to a high school because
that local zoning may prohibit that.
You could complain because you would
not be allowed to put your waste dump
in a residential neighborhood. Those
are all issues that would generate
takings issues.

I think that this body ought to wake
up and listen to a former Speaker who
said all politics is local. In this case,
leave those politics local. Oppose this
legislation, join the National League of
Cities, the U.S. Conference of Mayors,
the National Conference of State Leg-
islatures, and the Judicial Conference
of the United States and the President,
who will veto this bill if enacted the
way it comes to the floor. I oppose H.R.
1534.

Mr. COBLE. Mr. Chairman, I yield 1
minute to the gentleman from Louisi-
ana [Mr. TAUZIN].

Mr. TAUZIN. Mr. Chairman, I rise in
support of this bill. I want to bring to
Members’ attention a single case in
Louisiana, 20 years old now, a Corps of
Engineers levee project. The corps de-
nied the project in 1976. The land-
owners overturned it. It went to court
over and over again. Eventually the
EPA exercised veto authority in 1985,
denying the landowners’ rights. When
the landowners finally filed suit follow-
ing that veto exercise in 1985, which
they contested in court additionally,
the court ruled that the 6-year statute
of limitation had passed and they no
longer had a right to file a claim for
takings.

Now, get this. They were in court for
all these years, from 1976 to 1985. When
they finally lose their case in 1985, EPA
vetoes the project and therefore their
land is taken from them, all viable use
has been taken away. The court then
rules that the 6-year statute of limita-
tion is over and they should have filed
years ago for the taking when they did
not know a taking had yet occurred.
They eventually had that decision
overturned.

It is 20 years and these property own-
ers have not yet received relief. This

bill is vital. It will end litigation, con-
solidate it and protect procedural
rights of property owners in America.

Ms. LOFGREN. Mr. Chairman, I yield
2 minutes to the gentleman from Maine
[Mr. ALLEN].

Mr. ALLEN. Mr. Chairman, I appre-
ciate the gentlewoman yielding me
this time. Mr. Chairman, I served as a
city counselor in Portland for 6 years
and as mayor of the city of Portland. I
was also an attorney. So I have a per-
spective, I think, on this issue that I
want to share with other Members.

First of all, in cities like mine, we
have perfectly appropriate and sound
local zoning practices. I would argue
that most communities, a great many
communities in this area, do very well.
Second, I would say this. Although if
you look around the country there is a
variation between how quickly you can
move through State court and how
quickly you can move through Federal
court, at least in my State it is more
time consuming, more expensive to go
to Federal court, more complicated.

I would just say to Members of this
House, we have heard over and over
again the urging of Members of this
House to push more responsibility back
to the State and local governments. We
have also heard concerns about the
Federal courts. What are we doing with
this bill? We are pushing local land use
disputes into the Federal courts so
they can be dealt with there.

That is why the National Governors’
Association, the National League of
Cities and the U.S. Conference of May-
ors are all in opposition to this bill.
This bill, as they say, would give par-
ties to a local property dispute imme-
diate access to Federal courts before
State and local processes have a chance
to work. I do not think that yields bet-
ter government for us here in the Con-
gress or for our taxpayers back home.

The distinguished gentleman from
California, the sponsor of this bill, said
it would provide equal access to justice
for ordinary landowners. I dispute that.
I agree with the gentleman from Cali-
fornia [Mr. FARR], who said this bill is
fast track for developers. We should
not pass this bill. The Founding Fa-
thers never intended the Federal courts
as the first resort in resolving commu-
nity disputes among private property
owners.

Mr. Chairman, I include for the
RECORD the letter dated October 21,
1997 from those three groups, the Na-
tional League of Cities, the National
Governors Association, and the U.S.
Conference of Mayors.

The text of the letter is as follows:
NATIONAL GOVERNORS’ ASSOCIATION,

NATIONAL LEAGUE OF CITIES, U.S.
CONFERENCE OF MAYORS,

October 21, 1997.
DEAR MEMBER OF CONGRESS: We are writing

to express our strong opposition to H.R. 1534,
the so-called Private Property Rights Imple-
mentation Act of 1997. We assure you that
state and local elected officials are deeply
committed to the protection of private prop-
erty rights. However, by preempting the tra-
ditional system for resolving community

zoning and land use disputes, this bill would
undermine authorities that are appro-
priately the province of state and local gov-
ernments and create a new unfunded man-
date on state and local taxpayers. We urge
you to vote against H.R. 1534.

This bill would give parties to a local prop-
erty dispute immediate access to federal
courts before state and local processes have
had a chance to work. The result will be sub-
stantially more federal involvement in deci-
sion making on purely local issues. This rep-
resents a significant infringement on state
and local sovereignty and interferes with our
ability to balance the rights of certain prop-
erty owners against the greater community
good or against the rights of other property
owners in the same community. It also rep-
resents a significant new cost shift to state
and local governments as we are forced to re-
solve disputes in the federal judiciary in-
stead of through established state and local
procedures.

In our view, the Founding Fathers never
intended the federal courts as the first resort
in resolving community disputes among pri-
vate property owners. Rather, these prob-
lems should be settled as close to the af-
fected community as possible. By removing
local disputes from the state and local to the
federal level, H.R. 1534 violates this principle
and undermines basic concepts of federalism.

For these reasons we urge you to oppose
H.R. 1534.

Sincerely,
GOV. GEORGE V. VOINOVICH,

Chairman, National
Governors’ Associa-
tion.

MARK SCHWARTZ,
Councilmember, Okla-

homa City, Presi-
dent, National
League of Cities.

MAYOR PAUL HELMKE,
City of Fort Wayne,

President, U.S. Con-
ference of Mayors.

Mr. COBLE. Mr. Chairman, I yield 1
minute to the gentlewoman from Ohio
[Ms. PRYCE].

Ms. PRYCE of Ohio. Mr. Chairman, I
rise in strong support of this bill.
Today we have an opportunity to open
the courthouse doors to America’s pri-
vate property owners who are clamor-
ing outside, hoping to gain entrance
merely to exercise their constitutional
rights.

At one time in our Nation’s history
the property rights of individuals were
sacred. In our Constitution the Found-
ing Fathers provided that that no per-
son shall be denied of life, liberty, or
property without due process, nor shall
private property be taken for public
use without just compensation.

But increasingly local, State, and
Federal Governments have overlooked
the Constitution and placed more and
more restrictions on land use in a man-
ner that ignores rather than protects
the interests of those who own the
land. In these situations, it is only
right that landowners have a fair op-
portunity to challenge the decisions of
governmental bodies in court. But in-
stead their access to justice is rou-
tinely denied. In fact, only 20 percent
of takings cases successfully weave
their way through the procedural ob-
stacles that await them in a journey
that takes an average of 91⁄2 years to
navigate.
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Mr. Chairman, this bill sends a mes-

sage to Federal courts that they can no
longer willingly ignore takings cases.
In effect, the bill will give private
property owners their day in court and
finally put the decision within their
view.

Ms. LOFGREN. Mr. Chairman, noting
that the attorney general of Ohio is op-
posed to the bill, I yield 11⁄2 minutes to
the gentleman from Colorado [Mr.
SKAGGS].

Mr. SKAGGS. Mr. Chairman, I thank
the gentlewoman for yielding me this
time. I wonder if we might send the
Sergeant at Arms out around the
House buildings to search for conserv-
atives. We seem to have lost our con-
servative grounding in this Congress,
after all of the protests that we have
heard over the last, almost 3 years,
about the importance of returning
power to the States, about mistrust of
Federal judicial activism and on and on
and on. Here we have this piece of leg-
islation that will run exactly counter
to the presumed doctrine of the major-
ity party, inviting judicial activism by
the Federal courts, interposing Federal
intervention as the first resort rather
than the last.

b 1230

I am absolutely bewildered by this. I
wonder whether the subtitle of this leg-
islation ought to make some reference
to the fact that Lewis Carol has been
installed as honorary chairperson of
the Committee on the Judiciary. This
bill certainly represents Congress
through the looking glass, in which all
notions of what had been true and up-
right have been turned on their heads.
And we are now presented with this
proposal from the majority that really
makes a mockery of what we thought
they stood for, and what really most of
us stand for, in terms of local control,
the determination of local matters of
land use by the authorities that are
most competent to deal with the issue.

Mr. Chairman, after carefully reviewing H.R.
1534 as reported by the Judiciary Committee,
I’ve come to the conclusion that it is not a
good bill, and that we should not pass it.

It’s true that this bill takes a different ap-
proach than did the so-called private property
or takings legislation considered in the last
Congress. This bill, at least in form, is a pro-
cedural measure, not one to revise the basic
substantive law in this area. But that’s about
the best that can be said for it. Just because
it’s procedural doesn’t mean that it’s not a far-
reaching bill. In fact, it’s a radical measure.

It’s radical in the way it would nationalize
decisions about matters that directly affect our
constituents—decisions about every neighbor-
hood and every community.

It’s radical in the way it would take those
decisions out of the hands of legislators and
even State judges and entrust them to Federal
judges—even though some of our colleagues
who are supporting it have been outspoken
about their fervent desire to reduce, not en-
large, the role of the Federal Government.

And it’s radical in the way it would promote
Federal litigation, rather than encouraging
local resolution of these local issues in ways

that emphasize accommodation and that don’t
involve the considerable expense—including
legal fees and other costs—of going into Fed-
eral court.

It’s because it is such a radical measure
that it’s opposed by the attorney generals of
37 States. As they’ve written to Chairman
HYDE, the bill invades the province of State
and local governments and * * * literally com-
pels Federal judges to intrude into State and
local matters.

The bill is also opposed by many other
groups, including the National League of Cities
and the U.S. Conference of Mayors. I have re-
ceived letters in opposition from the mayor of
the city of Boulder, CO, and every member of
the Denver City Council. Under general leave,
I will include those letters at the end of my
statement; for the moment, I’ll just share two
of the points they make.

In her letter, Mayor Durgin says:
The city of Boulder works very hard to bal-

ance the controls it must place on private
property owners, creating win-win situa-
tions. . . . In only the most unusual cir-
cumstances is it necessary for the court sys-
tem to deal with property rights disputes in
Boulder. . . . By interjecting the federal
court system into even the most superficial
takings claims, House Bill 1534 reduces the
incentive for private property owners to par-
ticipate in negotiated land use solutions.
. . . Further, the enhanced threat of federal
legal action raises the stakes for local gov-
ernment as it seeks to protect the general
public welfare. . . . This is a grave threat to
the delicate balance of public and private in-
terests which the state and federal court sys-
tem has struck in the land use arena.

The letter from the Denver Council mem-
bers also puts it well. As it says, ‘‘our political
and legal system has been set up to resolve
such disputes at the lowest possible level
through local processes, appropriate local ad-
ministrative procedures, and appeal to State
courts. These traditional methods of dispute
resolution are near and dear to Coloradans as
this is a State with a particularly powerful tra-
dition of local control and home rule on land
use matters. The bills currently before the
House and Senate to radically expand Federal
jurisdiction over land use matters would be ut-
terly contrary to this tradition in Colorado and
would also contradict the recent trend in Con-
gress to devolve power to State and local gov-
ernment.’’

For another perspective, last week I asked
Judge John L. Kane, one of the senior judges
of the U.S. District Court in Colorado, to take
a look at this bill and tell me how it would af-
fect him and his colleagues.

His response made some very telling points
about the language of the bill, parts of which
he described as ‘‘the sort of statutory lan-
guage that gives judges fits and subjects them
to accusations of ‘judicial activism’ when they
try to determine what, if anything such lan-
guage means.’’

For example, he asked, ‘‘what is ‘one mean-
ingful application’? Is it one that complies with
the rules and regulations of the agency to
which it is addressed? Is it one that is gram-
matically sensible? or decipherable? Or filed
on time? Who determines whether the pros-
pects for success are ‘reasonably unlikely’?
What does reasonably unlikely mean? Courts
do not intervene. What is meant by ‘interven-
tion by the U.S. Court of Federal Claims is
warranted to decide the merits’’? Who decides
what is warranted and by whom? What is

meant by ‘merits’? These and other terms ap-
pear throughout the proposed legislation and
no definitions of procedures are presented.’’

‘‘I think,’’ he said, ‘‘the proposed legislation
needs to go back to the drawing boards.’’

As to how the bill might work in practice,
should it actually become law, Judge Kane
said that even if Congress were ready to de-
stroy time-honored concepts of federalism,
separation of powers, and finality of judg-
ments, by passing this bill, it would not
achieve its goal for what he called ‘‘very prag-
matic reasons.’’ Here’s what he told me:

‘‘First, there aren’t enough Federal judges
and magistrates in the country to handle the
anticipated caseload for the zoning cases
alone that would come into Federal court,
even if they did nothing else. In addition, the
present wording of H.R. 1534 would encom-
pass State forfeiture cases, condemnation
cases, and nuisance cases.’’ * * *

‘‘Second, these anticipated cases would
have to take their turn in waiting to be heard:
Congress has already decided that criminal
cases must receive priority. Given the so-
called war on drugs, there are some Federal
courts where scarcely any civil cases are tried.
Other civil cases including civil rights, employ-
ment, and diversity jurisdictional claims must
also wait their turn.’’

In summary, about the effectiveness of the
bill, this senior, experienced Federal judge
said, ‘‘The result which has a safe degree of
predictability is more, not less, judicial
gridlock.’’

I think we should pay careful attention to the
very serious objections to this bill raised by
the attorneys general of so many States and
territories.

I think we should listen closely to the many
local elected officials who oppose this bill.

And I think we should pay attention to
Judge Kane’s analysis, and heed his advice.
We should not pass this bill—instead, we
should send it back to the drawing board.

CITY OF BOULDER
LESLIE L. DURGIN, MAYOR,

October 7, 1997.
Hon. DAVID E. SKAGGS,
Longworth House Office Building, Washington,

DC.
Re: House Bill 1534: The Private Property

Rights Implementation Act.
DEAR REPRESENTATIVE SKAGGS: I am writ-

ing to you on behalf of the Boulder City
Council to request that you vote against
House Bill 1534, the Private Property Rights
Implementation Act, and any similar
takings initiatives.

The City of Boulder is extremely sensitive
to the impacts that local government ac-
tions can have on the rights of neighbors and
the rights of property owners to use their
land in a manner which suits their needs.
The City of Boulder works very hard to bal-
ance the controls it must place on private
property owners, creating win-win solutions.
Often, striking the proper balance between
the rights of individual property owners and
the interest of the public at large entails
thoughtful negotiations between community
representatives and private landowners.
Boulder’s present vested rights and land
preservation agreement with IBM is an out-
standing example. In only the most unusual
circumstances is it necessary for the court
system to deal with property rights disputes
in Boulder.

Takings legislation, such as House Bill
1534, threatens to undermine the current re-
lationship between private land owners and
local governments. By interjecting the fed-
eral court system into even the most super-
ficial takings claims, House Bill 1534 reduces
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the incentive for private property owners to
participate in negotiated land use solutions.
This includes the opportunity to address
takings claims through local administrative
procedures. Further, the enhanced threat of
federal legal action raises the stakes for
local government as it seeks to protect the
general public welfare against the private
actions of individual landowners. This is a
grave threat to the delicate balance of public
and private interests which the state and
federal court system has stuck in the land
use arena.

Finally, the City of Boulder notes that the
federal government has given a great deal of
attention in recent years to the notion of
federalism. This is the principle that the fed-
eral government should only interject its au-
thority in matters which are of a peculiar in-
terest to national concerns. Clearly, the in-
dividual disputes between local governments
and private landowners rarely have national
implications, and the federal courts are prop-
erly loathe to become local planning boards
of appeal. The Hamilton Bank precedent that
House Bill 1534 seeks to overturn stands for
that very proposition. Local administrative
procedures and state court actions are suffi-
cient to rectify most improper limitations
on private property rights. It is at these lev-
els that takings claims should first be adju-
dicated, with the federal courts serving to
hear appeals of cases which are mishandled
in the local and state processes. To permit
landowners to skirt state and local remedies
in favor of the federal court system runs
completely contrary to federalist principles.

For the above reasons, the City of Boulder
asks you to vote against House Bill 1534 and
to oppose any similar takings legislation.

Sincerely,
LESLIE L. DURGIN,

Mayor.

CITY COUNCIL,
CITY AND COUNTY OF DENVER,

October 14, 1977.
Re: S. 1204 ‘‘Property Owners Access to Jus-

tice Act of 1997’’; H.R. 1534 ‘‘Private
Property Rights Implementation Act of
1997’’.

DEAR MEMBERS OF THE COLORADO CONGRES-
SIONAL DELEGATION, As members of the Den-
ver City Council, we are urging your opposi-
tion to S. 1204 and H.R. 1534, bills which
stand for the extraordinary proposition that
federal courts should be much more involved
in local land use decisions.

As you know, debates over land use,
growth management, and property rights are
raging all over Colorado at the moment. Mu-
nicipal officials are doing their best to bal-
ance the rights of developers and the desires
of current residents to preserve existing
communities and our treasured quality of
life, even as growth proceeds at a break neck
pace in many jurisdictions. Often our offi-
cials find themselves squeezed between two
equally sincere factions, both of whom argue
for protection of their property values and
rights, and both whom may threaten to sue
if their rights are not vindicated.

As you are also undoubtedly aware, our po-
litical and legal system has been set up to
resolve such disputes at the lowest possible
level through local processes, appropriate
local administrative procedures, and appeal
to state courts. These traditional methods of
dispute resolution are near and dear to Colo-
radans as this is a state with a particularly
powerful tradition of local control and home
rule on land use matters.

The bills currently before the House and
the Senate to radically expand Federal juris-
diction over land use matters would be ut-
terly contrary to this tradition in Colorado,
and would also contradict the recent trend in
Congress to devolve power to state and local
governments.

Before granting plaintiffs and their attor-
neys easier and earlier opportunities to haul
Colorado local governments (and by implica-
tion their taxpayers) into Federal courts,
please ask yourself one simple question:
Where is the empirical evidence to show that
local political institutions and state courts
have been insufficient to protect the rights
of property owners in Colorado?

Thank you for your attention to our con-
cerns. Please let us know if you would like
to discuss the matter with us.

Cathy Reynolds, Council President; Den-
nis Gallagher, Council District 1; Joyce
Foster, Council District 4; Bill
Himmelmann, Council District 7; Ed-
ward Thomas, Council District 10; Ted
Hackworth, Council District 2; Polly
Flobeck, Council District 5; Hiawatha
Davis, Jr., Council District 8; Happy
Haynes, Council District 11; Ramona
Martinez, Council District 3; Susan
Casey, Council District 6; Debbie Or-
tega, Council District 9; Susan Barnes-
Gelt, Council At-Large.

Mr. COBLE. Mr. Chairman, I yield 1
minute to the gentleman from Texas
[Mr. SMITH], a member of the Commit-
tee on the Judiciary.

(Mr. SMITH of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. SMITH of Texas. Mr. Chairman,
first of all, I thank the chairman of the
subcommittee for yielding me time.

Mr. Chairman, I rise in support of
H.R. 1534, the Private Property Rights
Implementation Act of 1997. This legis-
lation is necessary to protect a basic
civil right for all Americans: Protec-
tion against governmental confiscation
of homes, farms, and businesses.

Today, the fundamental liberties of
all of our citizens are threatened by a
regulatory regime imposed by Govern-
ment officials. The Government is able
to confiscate the property of workers,
farmers, and families without provid-
ing compensation.

Adding insult to injury, is a land-
owner’s inability to have their day in
court. Not only is the Government tak-
ing the private landowner’s property,
but is using a legal maze to prevent
landowners from presenting and receiv-
ing a fair hearing on the merits of their
case. Without H.R. 1534, property own-
ers will continue to find themselves
trapped in a legal nightmare from
which they are unable to escape.

Mr. Chairman, I urge my colleagues
to support this bill.

Ms. LOFGREN. Mr. Chairman, noting
that the Attorney General of Texas op-
poses the bill, I yield 2 minutes to the
gentleman from Maryland [Mr.
GILCHREST].

Mr. GILCHREST. Mr. Chairman, I
thank the gentlewoman for yielding me
time.

Mr. Chairman, I would like to express
to my colleagues that may be observ-
ing this debate that this really is what
the gentleman from Colorado referred
to as a world turned upside down. This
legislation is absolutely outrageous.
The unintended consequences are lim-
itless.

I would perfectly agree, especially
with the gentleman from Louisiana

[Mr. TAUZIN] that if someone’s prop-
erty rights are hindered by a Federal
action, that individual should have an
expedited process to get to Federal
court. But this bill goes way beyond
that. This legislation deals with local
zoning laws that have nothing to do
with Federal action, and they have a
major impact on State land use that
has nothing to do with Federal action.
So what we are doing here is com-
pletely taking out of the hands of your
local planning commission, their right
to decide zoning and land use and what
is best needed for their community.

Mr. Chairman, we all want expedited
Federal process when a Federal action
impedes private property, but this
takes the right of a local planning
board in a community to have their
say about how land is supposed to be
used.

Land use, is it to be controlled by the
Federal Government, or is it to be con-
trolled by the State? If you think land
use is a State issue and a local zoning
issue, then you must vote against this
legislation.

The idea that if your property is
taken away for the public good, you
should be compensated, that is abso-
lutely, 100 percent for sure. But if the
local government wants to regulate
your property and regulate land to pre-
vent public harm on other property,
they should have a right to do that.

Mr. COBLE. Mr. Chairman, I move
that the Committee do now rise.

The motion was agreed to.
Accordingly the Committee rose; and

the Speaker pro tempore (Ms. PRYCE of
Ohio) having assumed the chair, Mr.
SNOWBARGER, Chairman of the Commit-
tee of the Whole House on the State of
the Union, reported that that Commit-
tee, having had under consideration
the bill (H.R. 1534), to simplify and ex-
pedite access to the Federal courts for
injured parties whose rights and privi-
leges, secured by the U.S. Constitution,
have been deprived by final actions of
Federal agencies, or other government
officials or entities acting under color
of State law; to prevent Federal courts
from abstaining from exercising Fed-
eral jurisdiction in actions where no
State law claim is alleged; to permit
certification of unsettled State law
questions that are essential to resolv-
ing Federal claims arising under the
Constitution; and to clarify when Gov-
ernment action is sufficiently final to
ripen certain Federal claims arising
under the Constitution, had come to no
resolution thereon.
f

MAKING IN ORDER ADDITIONAL
AMENDMENT AND PERMISSION
TO POSTPONE VOTES DURING
FURTHER CONSIDERATION OF
H.R. 1534, PRIVATE PROPERTY
RIGHTS IMPLEMENTATION ACT
OF 1997

Mr. COBLE. Madam Speaker, I ask
unanimous consent that during further
consideration of H.R. 1534 in the Com-
mittee of the Whole, pursuant to House
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