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that the only way we are going to re-
lieve the burden on the American fam-
ily today is to lower the tax level and
allow them to keep the wages they
earn, which allows them to fulfill the
duties and responsibilities that they
have.

I argue that both putting people
first, which resulted in the largest tax
increase in America history, and now
followed by putting families first,
which will call for yet another tax in-
crease, is not the prescription for the
American family.

If you look at the last 25 years and
what has happened to the American
family, as its tax level has pushed up-
ward and upward, you have seen in-
creasing behavior and increasing condi-
tions in the American family that are
the exact opposite of that which we
would like to achieve.

If you really want to say put families
first, then lower the economic burden,
lower the economic pressure, and let
the wage earner keep their wages, and
let the wage earner and family do that
which they set as their own priorities
of the American family.

Mr. President, I yield back any re-
maining time.

———

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Wednes-
day, July 10, 1996, the Federal debt
stood at $5,148,771,318,656.40.

On a per capita basis, every man,
woman, and child in America owes
$19,409.73 as his or her share of that
debt.

———

NOTICE OF PROPOSED
RULEMAKING

Mr. THURMOND. Mr. President, pur-
suant to section 303 of the Congres-
sional Accountability Act of 1995 (2
U.S.C. sec. 1383), a notice of proposed
rulemaking was submitted by the Of-
fice of Compliance, U.S. Congress. The
notice publishes proposed amendments
to the rules governing the procedures
for the Office of Compliance under the
Congressional Accountability Act.

Section 304(b) requires this notice to
be printed in the CONGRESSIONAL
RECORD; therefore I ask unanimous
consent that the notice be printed in
the RECORD.

There being no objection, the notice
was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: PROPOSED
AMENDMENTS TO PROCEDURAL RULES

NOTICE OF PROPOSED RULEMAKING

Summary: The Executive Director of the Of-
fice of Compliance is publishing proposed
amendments to the rules governing the pro-
cedures for the Office of Compliance under
the Congressional Accountability Act (P.L.
104-1, 109 Stat. 3). The proposed amendments
to the procedural rules have been approved
by the Board of Directors, Office of Compli-
ance.

Dates: Comments are due within 30 days
after publication of this Notice in the Con-
gressional Record.
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Addresses: Submit written comments (an
original and ten copies) to the Executive Di-
rector, Office of Compliance, Room LA 200,
110 Second Street, S.E., Washington, D.C.
20540-1999. Those wishing to receive notifica-
tion of receipt of comments are requested to
include a self-addressed, stamped post card.
Comments may also be transmitted by fac-
simile (“FAX’) machine to (202)426-1913.
This is not a toll-free call. Copies of com-
ments submitted by the public will be avail-
able for review at the Law Library Reading
Room, Room LM-201, Law Library of Con-
gress, James Madison Memorial Building,
Washington, D.C., Monday through Friday,
between the hours of 9:30 a.m. and 4:00 p.m.

For Further Information Contact: Executive
Director, Office of Compliance at (202) 724-
9250. This notice is also available in the fol-
lowing formats: large print, braille, audio
tape, and electronic file on computer disk.
Requests for this notice in an alternative
format should be made to Mr. Russell Jack-
son, Director, Service Department, Office of
the Sergeant at Arms and Doorkeeper of the
Senate, (202) 224-2705.

SUPPLEMENTARY INFORMATION
1. Background

The Congressional Accountability Act of
1995 (““CAA” or ‘“‘Act”) was enacted into law
on January 23, 1995. In general, the CAA ap-
plies the rights and protections of eleven fed-
eral labor and employment law statutes to
covered employees and employing offices
within the legislative branch. Section 303 of
the CAA directs that the Executive Director
of the Office of Compliance (‘‘Office’’) shall,
subject to the approval of the Board of Direc-
tors (‘‘Board’’) of the Office, adopt rules gov-
erning the procedures for the Office, and may
amend those rules in the same manner. The
procedural rules currently in effect, ap-
proved by the Board and adopted by the Ex-
ecutive Director, were published December
22, 1995 in the Congressional Record (141
CoNG. R. S 19239 (daily ed., Dec. 22, 1995)).
The proposed revisions and additions that
follow amend certain of the existing proce-
dures by which the Office provides for the
consideration and resolution of alleged viola-
tions of the laws made applicable under Part
A of title II of the CAA, and establish proce-
dures for consideration of matters arising
under Part D of title II of the CAA, which is
generally effective October 1, 1996.

A summary of the proposed amendments is
set forth below in Section II; the text of the
provisions that are proposed to be added or
revised is found in Section III. The Executive
Director invites comment from interested
persons on the content of these proposed
amendments to the procedural rules.

II. Summary of proposed amendments to the
procedural rules

(A) A general reorganization of the rules is
proposed to accommodate proposed new pro-
visions, and, consequently, to re-order the
rules in a clear and logical sequence. As a re-
sult, some sections will be moved and/or re-
numbered. Cross-references in appropriate
sections will be modified accordingly. These
organizational changes are listed in the fol-
lowing comparison table.

Former section No. New section No.

§2.06 Complaints .............. §5.01
§2.07 Appointment of the

Hearing Officer ............... §5.02
§2.08 Filing, Service and

Size Limitations of Mo-

tions, Briefs, Responses

and Other Documents ..... §9.01
§2.09 Dismissal of Com-

plaint .......coooiiiiiiin §5.03
§2.10 Confidentiality ........ §5.04
§2.11 Filing of Civil Ac-

Blon .o §2.06
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Former section No. New section No.

§8.02 Compliance with

Final Decisions, Re-

quests for Enforcement .. §8.03
§8.03 Judicial Review ....... §8.04
§9.01 Attorney’s Fees and

COSES teiriiiiiieeeeen §9.03
§9.02 Ex Parte Commu-

nications ........cccoeeeieinenn. §9.04
§9.03 Settlement Agree-

ments ...ooooeeviiiiiiiiiieeenns §9.05
§9.04 Revocation, Amend-

ment or Waiver of Rules §9.06

(B) Several revisions are proposed to pro-
vide for consideration of matters arising
under section 220 (Part D of title II) of the
CAA, which applies certain provisions of
chapter 71 of title 5, United States Code re-
lating to Federal Service Labor-Management
Relations (‘‘chapter 71’’). For example, tech-
nical changes in the procedural rules will be
necessary in order to provide for the exercise
by the General Counsel and labor organiza-
tions of various rights and responsibilities
under section 220 of the Act. These proposed
revisions are as follows:

Section 1.01. ‘“‘Scope and Policy” is pro-
posed to be amended by inserting in the first
sentence a reference to Part D of title IT of
the CAA in order to clarify that the proce-
dural rules now govern procedures under
that Part of the Act.

Section 1.02(c) is proposed to be amended
to make the definition of the term ‘‘em-
ployee’ consistent with the definition con-
tained in the substantive regulations to be
issued by the Board under section 220 of the
CAA.

Section 1.02(i) is proposed to be amended to
redefine the term ‘‘party’ to include, as ap-
propriate, the General Counsel or a labor or-
ganization.

A new section 1.02(j) defining ‘‘respondent’’
is proposed to be added. (The addition of sub-
section (j) will result in the subsequent sub-
sections being renumbered accordingly.)

Section 1.05 ‘‘Designation of Representa-
tive’ is to be revised to allow for a labor or-
ganization to designate a representative.

Section 1.07(c), relating to confidentiality
requirements, is proposed to be amended to
include a labor organization as a participant
within the meaning of that section.

Section 7.04(b) concerning the scheduling
of the prehearing conference is modified to
substitute the word ‘‘parties’ for ‘‘employee
and the employing office’’.

(C) Modifications to subsections 1.07(b) and
(d), concerning confidentiality requirements,
are proposed in order to clarify the require-
ments and restrictions set forth in these sub-
sections, and to make clear that a party or
its representative may disclose information
obtained in confidential proceedings for lim-
ited purposes under certain conditions.

(D) Section 2.04 ‘‘Mediation,” is proposed
to be amended in certain respects.

In section 204(a) the language ‘‘including
any and all possibilities”” would be modified
to read ‘‘including the possibility’’ of reach-
ing a resolution.

Section 204(e)(2) is proposed to be modified
to allow parties jointly to request an exten-
sion of the mediation period orally, instead
of permitting only written requests for such
extensions.

Section 2.04(f)(2) is proposed to be revised
to explain more fully the procedures involv-
ing the ‘‘Agreement to Mediate’’.

A new subsection 2.04(h) is proposed re-
garding informal resolutions and settlement
agreements. (The subsections following the
newly added subsection 2.04(h) would be re-
numbered accordingly.)

(E) Subpart E of the Procedural Rules had
been reserved for the implementation of sec-
tion 220 of the CAA. The Board has recently
published proposed regulations pursuant to
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section 220(d) (142 Cong. R. S5070 and H5153
(daily ed., May 15, 1996)) and section 220(e)
(142 Cong. R.. S5552 and H5563 (daily ed., May
23, 1996)) to implement the applied provisions
of chapter 71. In light of those proposed regu-
lations and the proposed modifications of the
procedural rules discussed herein, it is not
necessary to reserve a subpart for procedures
specific to the implementation of section 220.

(F) As discussed above, Subpart E is no
longer reserved for procedural rules imple-
menting section 220 of the CAA. However, as
part of the general reorganization of the pro-
cedural rules, Subpart E will be entitled
“Complaints,” and will consist of sections
206, 207, 209 and 210 moved from Subpart B
and renumbered as shown in the comparison
table, above.

In addition to proposed modifications to
section 5.01 (formerly section 206) required
by the implementation of section 220 (e.g.
provision for the General Counsel to file or
amend complaints and the addition of ref-
erences to labor organizations as parties),
section 5.01(e) is proposed to be amended to
state how service of a complaint will be ef-
fectuated and section 501(f) is proposed to be
amended to provide that a failure to file an
answer or to raise a claim or defense as to
any allegation(s) in a complaint or amended
complaint shall constitute an admission of
such allegation(s) and that affirmative de-
fenses not raised in an answer shall be
deemed waived. A respondent’s motion for
leave to amend an answer will ordinarily be
granted unless to do so would unduly preju-
dice the rights of the other party or unduly
delay or otherwise interfere with or impede
the proceedings.

Section 5.03 (formerly section 2.09) is pro-
posed to be revised to reflect the General
Counsel s role under section 220 of the CAA
and to provide that a Hearing Officer, not
the Executive Director, may approve the
withdrawal of a complaint.

(G) Section 7.07, relating to the conduct of
hearings, is proposed to be revised to include
a new subsection (e), providing that ‘“‘[a]ny
objection not made before a Hearing Officer
shall be deemed waived in the absence of
clear error.” The current section 7.07(e) will
be renumbered section 7.07(f), and it is pro-
posed to be amended to provide that if the
representative of a labor organization, as
well as that of an employee or a witness, has
a conflict of interest, that representative
may be disqualified.

(H) Subpart H, relating to proceedings be-
fore the Board, is proposed to be amended in
the following ways.

(1) A new subsection 8.01(i) is proposed to
allow for amicus participation, as appro-
priate, in proceedings before the Board, in a
manner consistent with section 416 of the
CAA.

(2) A new section 8.02 ‘“‘Reconsideration’ is
proposed to allow for a party to seek Board
reconsideration of a final decision or order of
the Board. The sections following section
8.02 in Subpart H would be renumbered ac-
cordingly.

(3) Section 8.04 ‘‘Judicial Review’ is pro-
posed to be revised to state that the United
States Court of Appeals for the Federal Cir-
cuit shall have jurisdiction, as appropriate,
over petitions under section 220(c)(3) and sec-
tion 405(g) or 406(e) of the Act.

(I) A new section 9.02 ‘“Signing of Plead-
ings, Motions, and Other Filings; Violation
of Rules; Sanctions’ is proposed to be added.

(J) A section had been reserved in the pro-
cedural rules for a provision on ex parte
communications. The text of the proposed
rule, which will be found at section 9.04 of
the amended rules, is set forth in Section III,
below.

(K) It is proposed that the opening sen-
tence of section 9.05(a) (formerly 9.03(a)),
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“Informal Resolutions and Settlement
Agreements’” be modified to make it clear
that section 9.05 applies only where covered
employees have initiated proceedings under
the CAA.

II1. Text of proposed amendments to procedural
rules
$§1.01 Scope and policy

These rules of the Office of Compliance
govern the procedures for consideration and
resolution of alleged violations of the laws
made applicable under Parts A and D of title
IT of the Congressional Accountability Act of
1995. The rules include procedures for coun-
seling, mediation, and for electing between
filing a complaint with the Office of Compli-
ance and filing a civil action in a district
court of the United States. The rules also ad-
dress the procedures for the conduct of hear-
ings held as a result of the filing of a com-
plaint and for appeals to the Board of Direc-
tors of the Office of Compliance from Hear-
ing Officer decisions, as well as other mat-
ters of general applicability to the dispute
resolution process and to the operations of
the Office of Compliance. It is the policy of
the Office that these rules shall be applied
with due regard to the rights of all parties
and in a manner that expedites the resolu-
tion of disputes.
$§1.02(c)

Employee. The term ‘‘employee’” includes
an applicant for employment and a former
employee, except as provided in section
2421.3(b) of the Board’s rules under section
220 of the Act.
$§1.02(i)

Party. The term ‘“‘party’” means: (1) the em-
ployee or the employing office in a pro-
ceeding under Part A of title II of the Act; or
(2) the labor organization, individual em-
ploying office or employing activity, or, as
appropriate, the General Counsel in a pro-
ceeding under Part D of title II of the Act.

§1.02(5)

Respondent. The term ‘‘respondent’” means
the party against which a complaint is filed.

$1.05 Designation of Representative.

(a) An employee, a witness, a labor organi-
zation, or an employing office wishing to be
represented by another individual must file
with the Office a written notice of designa-
tion of representative. The representative
may be, but is not required to be, an attor-
ney.

(b) Service where there is a representative. All
service of documents shall be directed to the
representative, unless the represented indi-
vidual, labor organization, or employing of-
fice specifies otherwise and until such time
as that individual, labor organization, or em-
ploying office notifies the Executive Direc-
tor of an amendment or revocation of the
designation of representative. Where a des-
ignation of representative is in effect, all
time limitations for receipt of materials by
the represented individual or entity shall be
computed in the same manner as for unrep-
resented individuals or entities with service
of the documents, however, directed to the
representative, as provided.

§1.07(b)

Prohibition. Unless specifically authorized
by the provisions of the CAA or by order of
the Board, the Hearing Officer or a court, or
by the procedural rules of the Office, no par-
ticipant in counseling, mediation or other
proceedings made confidential under section
416 of the CAA (‘‘confidential proceedings’’)
may disclose the contents or records of those
proceedings to any person or entity. Nothing
in these rules prohibits a bona fide rep-
resentative of a party under section 1.05 from
engaging in communications with that party
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for the purpose of participation in the pro-
ceedings, provided that such disclosure is not
made in the presence of individuals not rea-
sonably necessary to the representative’s
representation of that party. Moreover,
nothing in these rules prohibits a party or
its representative from disclosing informa-
tion obtained in confidential proceedings for
the limited purposes of investigating claims,
ensuring compliance with the Act or pre-
paring its prosecution or defense, to the ex-
tent that such disclosure is reasonably nec-
essary to accomplish the aforementioned
purposes and provided that the party making
the disclosure takes all reasonably appro-
priate steps to ensure that persons to whom
the information is disclosed maintain the
confidentiality of such information.

§1.07(c)

Participant. For the purposes of this rule,
participant means any individual, labor or-
ganization, employing office or party, in-
cluding a designated representative, that be-
comes a participant in counseling under sec-
tion 402, mediation under section 403, the
complaint and hearing process under section
405, or an appeal to the Board under section
406 of the Act, or any related proceeding
which is expressly or by necessity deemed
confidential under the Act or these rules.
§1.07(d)

Contents or records of confidential pro-
ceedings. For the purpose of this rule, the
contents or records of counseling, mediation
or other proceeding includes the information
disclosed by participants to the proceedings,
and records disclosed by either the opposing
party, witnesses or the Office. A participant
is free to disclose facts and other informa-
tion obtained from any source outside of the
confidential proceedings. For example, an
employing office or its representatives may
disclose information about its employment
practices and personnel actions, provided
that the information was not obtained in a
confidential proceeding. However, an em-
ployee who obtains that information in me-
diation or other confidential proceeding may
not disclose such information. Similarly, in-
formation forming the basis for the allega-
tion of a complaining employee may be dis-
closed by that employee, provided that the
information contained in those allegations
was not obtained in a confidential pro-
ceeding. However, the employing office or its
representatives may not disclose that infor-
mation if it was obtained in a confidential
proceeding.

§2.04(a)

(a) Explanation. Mediation is a process in
which employees, employing offices and
their representatives, if any, meet separately
and/or jointly with a neutral trained to as-
sist them in resolving disputes. As parties to
the mediation, employees, employing offices
and their representatives discuss alter-
natives to continuing their dispute, includ-
ing the possibility of reaching a voluntary,
mutually satisfactory resolution. The neu-
tral has no power to impose a specific resolu-
tion, and the mediation process, whether or
not a resolution is reached, is strictly con-
fidential, pursuant to section 416 of the Act.

§2.04(9)(2)

(2) The Agreement to Mediate. At the com-
mencement of the mediation, the neutral
will ask the parties to sign an agreement
prepared by the Office (‘‘the Agreement to
Mediate’’) . The Agreement to Mediate will
set out the conditions under which medi-
ation will occur, including the requirement
that the participants adhere to the confiden-
tiality of the process. The Agreement to Me-
diate will also provide that the parties to the
mediation will not seek to have the coun-
selor or the neutral participate, testify or
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otherwise present evidence in any subse-
quent civil action under section 408 of the
Act or any other proceeding.

§2.04(h)

Informal Resolutions and Settlement Agree-
ments. At any time during mediation the par-
ties may resolve or settle a dispute in ac-
cordance with section 9.05 of these rules.
$5.01 (formerly §2.06) Complaints

(a) Who may file.

(1) An employee who has completed medi-
ation under section 2.04 may timely file a
complaint with the Office alleging any viola-
tion of sections 201 through 207 of the Act.

(2) The General Counsel may file a com-
plaint alleging a violation of section 220 of
the Act.

(b) When to file.

(1) A complaint may be filed by an em-
ployee no sooner than 30 days after the date
of receipt of the notice under section 2.04(i),
but no later than 90 days after receipt of that
notice.

(2) A complaint may be filed by the Gen-
eral Counsel after the investigation of a
charge filed under section 220 of the Act.

(c) Form and Contents.

(1) Complaints filed by covered employees.
A complaint shall be written or typed on a
complaint form available from the Office. All
complaints shall be signed by the covered
employee, or his or her representative, and
shall contain the following information:

(i) the name, mailing address, and tele-
phone number(s) of the complainant;

(ii) the name, address and telephone num-
ber of the employing office against which the
complaint is brought;

(iii) the name(s) and title(s) of the indi-
vidual(s) involved in the conduct that the
employee claims is a violation of the Act;

(iv) a description of the conduct being
challenged, including the date(s) of the con-
duct;

(v) a brief description of why the complain-
ant believes the challenged conduct is a vio-
lation of the Act and the section(s) of the
Act involved;

(vi) a statement of the relief or remedy
sought; and

(vii) the name, address, and telephone
number of the representative, if any, who
will act on behalf of the complainant.

(2) Complaints filed by the General Coun-
sel. A complaint filed by the General Counsel
shall be typed, signed by the General Counsel
or his designee and shall contain the fol-
lowing information:

(i) the name, address and telephone num-
ber of the employing office and/or labor orga-
nization alleged to have violated section 220
against which the complaint is brought;

(ii) notice of the charge filed alleging a
violation of section 220;

(iii) a description of the acts and conduct
that are alleged to be violations of the Act,
including all relevant dates and places and
the names and titles of the responsible indi-
viduals; and

(iv) a statement of the relief or remedy
sought.

(d) Amendments. Amendments to the com-
plaint may be permitted by the Office or,
after assignment, by a Hearing Officer, on
the following conditions: that all parties to
the proceeding have adequate notice to pre-
pare to meet the new allegations; that the
amendments, as appropriate, relate to the
violations for which the employee has com-
pleted counseling and mediation, or relate to
the charge(s) investigated by the General
Counsel; and that permitting such amend-
ments will not unduly prejudice the rights of
the employing office, the labor organization,
or other parties, unduly delay the comple-
tion of the hearing or otherwise interfere
with or impede the proceedings.
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(e) Service of Complaint. Upon receipt of a
complaint or an amended complaint, the Of-
fice shall serve the respondent, or its des-
ignated representative, by hand delivery or
certified mail, with a copy of the complaint
or amended complaint and a copy of these
rules. The Office shall include a service list
containing the names and addresses of the
parties and their designated representatives.

(f) Answer. Within 15 days after receipt of a
copy of a complaint or an amended com-
plaint, the respondent shall file an answer
with the Office and serve one copy on the
complainant. The answer shall contain a
statement of the position of the respondent
on each of the issues raised in the complaint
or amended complaint, including admissions,
denials, or explanations of each allegation
made in the complaint and any affirmative
defenses or other defenses to the complaint.

Failure to file an answer or to raise a
claim or defense as to any allegation(s) shall
constitute an admission of such allega-
tion(s). Affirmative defenses not raised in an
answer shall be deemed waived. A respond-
ent’s motion for leave to amend an answer
will ordinarily be granted unless to do so
would unduly prejudice the rights of the
other party or unduly delay or otherwise
interfere with or impede the proceedings.
$5.03 (formerly §2.09) Dismissal of complaints.

(a) A Hearing Officer may, after notice and
an opportunity to respond, dismiss any claim
that the Hearing Officer finds to be frivolous
or that fails to state a claim upon which re-
lief may be granted, including, but not lim-
ited to, claims that were not advanced in
counseling or mediation.

(b) A Hearing Officer may, after notice and
an opportunity to respond, dismiss a com-
plaint because it fails to comply with the ap-
plicable time limits or other requirements
under the Act or these rules.

(c) If the General Counsel or any complain-
ant fails to proceed with an action, the Hear-
ing Officer may dismiss the complaint with
prejudice.

(d) Appeal. A dismissal by the Hearing Offi-
cer made under section 5.03(a)-(c) or 7.16 of
these rules may be subject to appeal before
the Board if the aggrieved party files a time-
ly petition for review under section 8.01.

(e) Withdrawal of Complaint by Complainant.
At any time a complainant may withdraw
his or her own complaint by filing a notice
with the Office for transmittal to the Hear-
ing Officer and by serving a copy on the em-
ploying office or representative. Any such
withdrawal must be approved by the Hearing
Officer.

(f) Withdrawal of Complaint by the General
Counsel. At any time prior to the opening of
the hearing the General Counsel may with-
draw his complaint by filing a notice with
the Executive Director and the Hearing Offi-
cer and by serving a copy on the respondent.
After opening of the hearing, any such with-
drawal must be approved by the Hearing Of-
ficer.
$§7.04(b)

Scheduling of the Prehearing Conference.
Within 7 days after assignment, the Hearing
Officer shall serve on the parties and their
designated representatives written notice
setting forth the time, date, and place of the
prehearing conference.
$§7.07(e)

(e) Any objection not made before a Hear-
ing Officer shall be deemed waived in the ab-
sence of clear error.

§7.07(f)

(f) If the Hearing Officer concludes that a
representative of an employee, a witness, a
labor organization, or an employing office
has a conflict of interest, he or she may,
after giving the representative an oppor-
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tunity to respond, disqualify the representa-
tive. In that event, within the time limits
for hearing and decision established by the
Act, the affected party will have a reason-
able time to retain other representation.
§8.01(i)

The Board may invite amicus participa-
tion, in appropriate circumstances, in a man-
ner consistent with the requirements of sec-
tion 416 of the CAA.

§8.02 Reconsideration.

After a final decision or order of the Board
has been issued, a party to the proceeding
before the Board, who can establish in its
moving papers that reconsideration is nec-
essary because the Board has overlooked or
misapprehended points of law or fact, may
move for reconsideration of such final deci-
sion or order. The motion shall be filed with-
in 15 days after service of the Board’s deci-
sion or order. No response shall be filed un-
less the Board so orders. The filing and pend-
ency of a motion under this provision shall
not operate to stay the action of the Board
unless so ordered by the Board.

§8.04 Judicial review.

Pursuant to section 407 of the Act,

(a) the United States Court of Appeals for
the Federal Circuit shall have jurisdiction
over any proceeding commenced by a peti-
tion of:

(1) a party aggrieved by a final decision of
the Board under section 406(e) in cases aris-
ing under part A of title II, or

(2) the General Counsel or a respondent be-
fore the Board who files a petition under sec-
tion 220(c)(3) of the Act.

(b) The U.S. Court of Appeals for the Fed-
eral Circuit shall have jurisdiction over any
petition of the General Counsel, filed in the
name of the Office and at the direction of the
Board, to enforce a final decision under sec-
tion 405(g) or 406(e) with respect to a viola-
tion of part A or D of title II of the Act.

(c) The party filing a petition for review
shall serve a copy on the opposing party or
parties or their representative(s).
$9.02 Signing of Pleadings, Motions and Other

Filings; Violation of Rules; Sanctions.

Every pleading, motion, and other filing of
a party represented by an attorney or other
designated representative shall be signed by
the attorney or representative. A party who
is not represented shall sign the pleading,
motion or other filing. The signature of a
representative or party constitutes a certifi-
cate by the signer that the signer has read
the pleading, motion, or other filing; that to
the best of the signer’s knowledge, informa-
tion, and belief formed after reasonable in-
quiry, it is well grounded in fact and is war-
ranted by existing law or a good faith argu-
ment for the extension, modification, or re-
versal of existing law, and that it is not
interposed for any improper purpose, such as
to harass or to cause unnecessary delay or
needless increase in the cost of litigation. If
a pleading, motion, or other filing is not
signed, it shall be stricken unless it is signed
promptly after the omission is called to the
attention of the person who is required to
sign. If a pleading, motion, or other filing is
signed in violation of this rule, a Hearing Of-
ficer or the Board, as appropriate, upon mo-
tion or upon its own initiative, shall impose
upon the person who signed it, a represented
party, or both, an appropriate sanction,
which may include an order to pay to the
other party or parties the amount of the rea-
sonable expenses incurred because of the fil-
ing of the pleading, motion, or other filing,
including a reasonable attorney’s fee. A
Hearing Officer or the Board, as appropriate,
upon motion or its own initiative may also
impose an appropriate sanction, which may
include the sanctions specified in section
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7.02, for any other violation of these rules
that does not result from reasonable error.
§9.04 Ex parte communications.

(a) Definitions.

(1) The term person outside the Office means
any individual not an employee or agent of
the office, any labor organization and agent
thereof, and any employing office and agent
thereof, and the General Counsel and any
agent thereof when prosecuting a complaint
proceeding before the Office pursuant to sec-
tions 210, 215, or 220 of the CAA. The term
also includes any employee of the Office who
becomes a party or a witness for a party
other than the Office in proceedings as de-
fined in these rules.

(2) The term ex parte communication means
an oral or written communication (a) that is
between an interested person outside the Of-
fice and a Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking; (b)
that is related to a proceeding or a rule-
making; (¢) that is not made on the public
record; (d) that is not made in the presence
of all parties to a proceeding or a rule-
making; and (5) that is made without reason-
able prior notice to all parties to a pro-
ceeding or a rulemaking.

(3) For purposes of section 9.04, the term
proceeding means the complaint and hearing
proceeding under section 405 of the CAA, an
appeal to the Board under section 406 of the
CAA, a pre-election investigatory hearing
under section 220 of the CAA, and any other
proceeding of the Office established pursuant
to regulations issued by the Board under the
CAA.

(4) The term period of rulemaking means the
period commencing with the issuance of an
advance notice of proposed rulemaking or of
a notice of proposed rulemaking, whichever
issues first, and concluding with the issuance
of a final rule.

(b) Ezxception to Coverage. The rules set
forth in this section do not apply during pe-
riods that the Board designates as periods of
negotiated rulemaking.

(c) Prohibited Ex Parte Communications and
Ezxceptions.

(1) During a proceeding, it is prohibited
knowingly to make or cause to be made:

(i) a written ex parte communication if
copies thereof are not promptly served by
the communicator on all parties to the pro-
ceeding in accordance with section 9.01 of
these Rules; or

(ii) an oral ex parte communication unless
all parties have received advance notice
thereof by the communicator and have an
adequate opportunity to be present.

(2) During the period of rulemaking, it is
prohibited knowingly to make or cause to be
made a written or an oral ex parte commu-
nication. During the period of rulemaking,
the Office shall treat any written ex parte
communication as a comment in response to
the advance notice of proposed rulemaking
or the notice of proposed rulemaking, which-
ever is pending, and such communications
will therefore be part of the public rule-
making record.

(3) Notwithstanding the prohibitions set
forth in (1) and (2), the following ex parte
communications are not prohibited:

(i) those which relate solely to matters
which the Board member or Hearing Officer
is authorized by law, Office rules, or order of
the Board or Hearing Officer to entertain or
dispose of on an ex parte basis;

(ii) those which all parties to the pro-
ceeding agree, or which the responsible offi-
cial formally rules, may be made on an ex
parte basis;

(iii) those which concern only matters of
general significance to the field of labor and
employment law or administrative practice;
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(iv) those from the General Counsel to the
Office or the Board when the General Coun-
sel is acting on behalf of the Office or the
Board under any section of the CAA; and

(v) those which could not reasonably be
construed to create either unfairness or the
appearance of unfairness in a proceeding or
rulemaking.

(4) It is prohibited knowingly to solicit or
cause to be solicited any prohibited ex parte
communication.

(d) Reporting of Prohibited Ex Parte Commu-
nications.

(1) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking and
who determines that he or she is being asked
to receive a prohibited ex parte communica-
tion shall refuse to do so and inform the
communicator of this rule.

(2) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding who knowingly re-
ceives a prohibited ex parte communication
shall

(a) notify the parties to the proceeding
that such a communication has been re-
ceived; and

(b) provide the parties with a copy of the
communication and of any response thereto
(if written) or with a memorandum stating
the substance of the communication and any
response thereto (if oral). If a proceeding is
then pending before either the Board or a
Hearing Officer, and if the Board or Hearing
Officer so orders, these materials shall then
be placed in the record of the proceeding.
Upon order of the Hearing Officer or the
Board, the parties may be provided with a
full opportunity to respond to the alleged
prohibited ex parte communication and to
address what action, if any, should be taken
in the proceeding as a result of the prohib-
ited communication.

(3) Any Board member involved in a rule-
making who knowingly receives a prohibited
ex parte communication shall cause to be
published in the Congressional Record a no-
tice that such a communication has been re-
ceived and a copy of the communication and
of any response thereto (if written) or with a
memorandum stating the substance of the
communication and any response thereto (if
oral). Upon order of the Board, these mate-
rials shall then be placed in the record of the
rulemaking and the Board shall provide in-
terested persons with a full opportunity re-
spond to the alleged prohibited ex parte com-
munication and to address what action, if
any, should be taken in the proceeding as a
result of the prohibited communication.

(4) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking and
who knowingly receives a prohibited ex parte
communication and who fails to comply with
the requirements of subsections (1), (2), or (3)
above, is subject to internal censure or dis-
cipline through the same procedures that the
Board utilizes to address and resolve ethical
issues.

(e) Penalties and Enforcement.

(1) Where a person is alleged to have made
or caused another to make a prohibited ex
parte communication, the Board or the Hear-
ing Officer (as appropriate) may issue to the
person a notice to show cause, returnable
within a stated period not less than seven
days from the date thereof, why the Board or
the Hearing Officer should not determine
that the interests of law or justice require
that the person be sanctioned by, where ap-
plicable, dismissal of his or her claim or in-
terest, the striking of his or her answer, or
the imposition of a some other appropriate
sanction, including but not limited to the
award of attorneys’ fees and costs incurred
in responding to a prohibited ex parte com-
munication.
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(2) Upon notice and hearing, the Board
may censure or suspend or revoke the privi-
lege of practice before the Office of any per-
son who knowingly and willfully makes, so-
licits, or causes the making of any prohib-
ited ex parte communication. Before formal
proceedings under this subsection are insti-
tuted, the Board shall first provide notice in
writing that it proposes to take such action
and that the person or persons may show
cause within a period to be stated why the
Board should not take such action. Any
hearings under this section shall be con-
ducted by a Hearing Officer subject to Board
review under section 8.01 of these Rules.

(3) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking and
who knowingly makes or causes to be made
a prohibited ex parte communication is sub-
ject to internal censure or discipline through
the same procedures that the Board utilizes
to address and resolve ethical issues.

§9.05(a)

(a) Informal Resolution. At any time before
a covered employee who has filed a formal
request for counseling files a complaint
under section 405, a covered employee and
the employing office, on their own, may
agree voluntarily and informally to resolve a
dispute, so long as the resolution does not
require a waiver of a covered employee’s
rights or the commitment by the employing
office to an enforceable obligation.

Signed at Washington, D.C., on this 10th
day of July, 1996.

R. GAULL SILBERMAN,
Executive Director,
Office of Compliance.

———
CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER
SMITH). Under the previous
morning business is closed.

(Mr.
order,

————

DEPARTMENT OF DEFENSE AP-
PROPRIATIONS FOR FISCAL
YEAR 1997

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to the consideration of S. 1894,
which the clerk will report.

The bill clerk read as follows:

A Dbill (S. 1894) making appropriations for
the Department of Defense for the fiscal year
ending September 30, 1997.

The Senate proceeded to consider the
bill.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. STEVENS. Mr. President, I call
the Senate to order, under the previous
order, pursuant to the provisions of
rule 19, paragraph 1(b), and ask that
the proceedings be in accordance there-
of for the purposes of consideration of
the appropriations bill.

Mr. REID. Parliamentary inquiry.

The PRESIDING OFFICER. Will the
Senator yield for a parliamentary in-
quiry?

Mr. STEVENS. Yes.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Will the Chair explain the
rule? I could not hear. The Senator’s
microphone was not on.
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