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Similarly, during the BRAC era we
underinvested in facilities moderniza-
tion because nobody wanted to waste a
lot of money modernizing facilities we
might be about to shut down. But now
that we have made those decisions and
the BRAC process is over we are going
to have to put more money in modern-
izing and maintaining the facilities we
have left.

So our challenge will be to have a
budget that is slightly larger than the
ones now planned, if we are going to
balance the budget it is unrealistic to
plan for more than a slight increase,
and the budget plan in this resolution
only increases the budget by about 1
percent over the levels in the adminis-
tration’s request—in order to have ade-
quate funds for capital investments in
weapons and facilities.

This is why I oppose this amendment
which would eliminate the increase in
the defense topline number that the
Armed Services Committee has rec-
ommended. This increase has gone al-
most entirely to modernization. I
think my colleagues will find that the
funds the Armed Services Committee
added to the modernization accounts
have gone mostly, not completely, to
programs the service chiefs have re-
quested, and generally these are things
the administration was already plan-
ning to buy.

In conclusion, Mr. President, many of
my colleagues share my concern that
we have cut the defense budget too far,
too fast and that we are mortgaging
our future by sacrificing the capability
of our forces 10 years down the road in
order to fully fund current readiness.
This amendment would eliminate our
ability to fund modernization programs
vital to the future capability of our
military forces, and I urge my col-
leagues to reject it.

Mr. GRASSLEY. Mr.
have 2% minutes?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GRASSLEY. I yield myself that
time.

I hope one thing that all my col-
leagues will remember comes out of
this debate. We have heard the argu-
ment from the other side that dollars
define our defense. That is an upside-
down way of making national security
policy and the budget that is necessary
to carry it out.

The way we decide how much money
we are going to spend in defense is to
define our national security policies,
define our needs, have policy to fit
those needs, and finance those policies.
The other side has not made that argu-
ment. They have only made an argu-
ment that we need x number of dollars
more for defense. That is upside-down
reasoning.

Now, the other point I hope my col-
leagues remember from this debate is
that we have been promised savings be-
cause of reforms. The General Account-
ing Office has told us—the nonpartisan
General Accounting Office—has told us
those savings have not materialized.

President, I

CONGRESSIONAL RECORD — SENATE

They have not gone into moderniza-
tion. That is what Secretary Perry said
he was going to do. They have gone
into administrative overhead and
things of that nature.

If we are going to be promised re-
forms, we should see those reforms be-
fore we give more money. Whatever
money we give should be based upon a
policy determination of carrying out
our national security goals and our in-
terests. The other side has not made
the case for more money.

I yield the floor, and I yield back the
balance of my time.

Mr. DOMENICI. Mr. President, I
gather the consent agreement has al-
ready been arrived at that we will vote
at 6:55?

The PRESIDING OFFICER. The Sen-
ator is correct. We will vote at 6:55.

Mr. DOMENICI. Mr. President, I
thank all the Senators that came to
the floor this evening and today. I
think it was an excellent debate. I
commend my friend, Senator GRASS-
LEY, but I do not believe we should
adopt this amendment.

Obviously, he is consistent. From
what I can tell, this is not the time to
expect the President to ask for in-
creases if they are needed. I believe
that will not happen and we will get a
budget that is politically motivated,
not really one that the Joint Chiefs of
Staff totally support. As evidence of
that, they have come to the Hill, sin-
gularly and together and asked for an
additional $15 billion. I do not think
they did that lightly. I think that is
what they need.

Clearly, we ought to go with the
Budget Committee’s number and in due
course debate can occur on how we
spend it. I believe it will be spent wise-
ly.

I yield the floor, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Iowa. The
yveas and nays have been ordered. The
clerk will call the roll.

The bill clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from Hawaii [Mr. INOUYE] is nec-
essarily absent.

The PRESIDING OFFICER (Mrs.
HUTCHISON). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 42,
nays 57, as follows:

[Rollcall Vote No. 113 Leg.]

YEAS—42
Akaka Daschle Kerrey
Baucus Dorgan Kerry
Biden Exon Kohl
Bingaman Feingold Lautenberg
Boxer Glenn Leahy
Bradley Graham Levin
Brown Grassley Mikulski
Bryan Harkin Moseley-Braun
Bumpers Hatfield Moynihan
Byrd Jeffords Murray
Conrad Kennedy Pell
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Pressler Rockefeller Simpson
Pryor Sarbanes Wellstone
Reid Simon Wyden
NAYS—57
Abraham Feinstein Lugar
Ashcroft Ford Mack
Bennett Frist McCain
Bond Gorton McConnell
Breaux Gramm Murkowski
Burns Grams Nickles
Campbell Gregg Nunn
Chafee Hatch Robb
Coats Heflin Roth
Cochran Helms Santorum
Cohen Hollings Shelby
Coverdell Hutchison Smith
Craig Inhofe Snowe
D’Amato Johnston Specter
DeWine Kassebaum Stevens
Dodd Kempthorne Thomas
Dole Kyl Thompson
Domenici Lieberman Thurmond
Faircloth Lott Warner
NOT VOTING—1
Inouye
The amendment (No. 3963) was re-
jected.

Mr. DOMENICI. Madam President, 1
move to reconsider the vote by which
the amendment was rejected.

Mr. LOTT. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Madam President,
might I say to the Senators, since
there are a lot of them present here to-
night, Senator EXON and I have been
trying to work together to see if we
can move this resolution and the
amendments along. We would very
much appreciate it if Senators who
have amendments could begin to tell us
what the amendments are by noon to-
morrow and perhaps begin to turn in
amendments by noon tomorrow so we
can begin to schedule the amendments
in some kind of sequence.

Having said that, Senator EXON and I
have conferred. Senator EXON is going
to lay down the President’s budget at
9:30 in the morning. There will be
ample time to debate. There is plenty
of time on the resolution. Indeed, there
is time for amendments to the Presi-
dent’s budget, and we will have some of
those ready on our side.

———

MORNING BUSINESS

———

NOTICE OF PROPOSED
RULEMAKING

Mr. THURMOND. Mr. President, pur-
suant to section 304(b) of the Congres-
sional Accountability Act of 1995 (2
U.S.C. sec. 1384(b)), a notice of proposed
rulemaking was submitted by the Of-
fice of Compliance, U.S. Congress. The
notice relates to Federal service labor-
management relations (Regulations
under section 220(d) of the Congres-
sional Accountability Act.)

Section 304(b) requires this notice to
be printed in the CONGRESSIONAL
RECORD, therefore I ask unanimous
consent that the notice be printed in
the RECORD.
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There being no objection, the notice
was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS, PROTECTIONS AND RESPONSIBILITIES
UNDER CHAPTER 71 OF TITLE 5, UNITED
STATES CODE, RELATING TO FEDERAL SERV-
ICE LABOR-MANAGEMENT RELATIONS (REGU-
LATIONS UNDER SECTION 220(d) OF THE CON-
GRESSIONAL ACCOUNTABILITY ACT)

NOTICE OF PROPOSED RULEMAKING

Summary: The Board of Directors of the Of-
fice of Compliance is publishing proposed
regulations to implement section 220 of the
Congressional Accountability Act of 1995
(‘““CAA” or ““Act”), Pub. L. 104-1, 109 Stat. 3.
Specifically, these regulations are published
pursuant to section 220(d) of the CAA.

The provisions of section 220 are generally
effective October 1, 1996. 2 U.S.C. section
1351. Section 220(d) of the Act directs the
Board to issue regulations to implement sec-
tion 220. The proposed regulations set forth
herein are to be applied to the Senate, the
House of Representatives, and the Congres-
sional instrumentalities and employees of
the Senate, the House of Representatives,
and the Congressional instrumentalities.
These regulations set forth the recommenda-
tions of the Deputy Executive Director for
the Senate, the Deputy Executive Director
for the House of Representatives and the Ex-
ecutive Director, Office of Compliance, as ap-
proved by the Board of Directors, Office of
Compliance. A Notice of Proposed Rule-
making under section 220(e) is being pub-
lished separately.

Dates: Comments are due within 30 days of
publication of this Notice in the Congres-
sional Record.

Addressess: Submit written comments (an
original and 10 copies) to the Chair of the
Board of Directors, Office of Compliance,
Room LA 200, John Adams Building, 110 Sec-
ond Street, S.E., Washington, DC 20540-1999.
Those wishing to receive notification of re-
ceipt of comments are requested to include a
self-addressed, stamped post card. Comments
may also be transmitted by facsimile
(“FAX”) machine to (202) 426-1913. This is
not a toll-free call. Copies of comments sub-
mitted by the public will be available for re-
view at the Law Library Reading Room,
Room LM-201, Law Library of Congress,
James Madison Memorial Building, Wash-
ington, DC, Monday through Friday, between
the hours of 9:30 a.m. and 4:00 p.m.

For Further Information Contact: Executive
Director, Office of Compliance at (202) 724-
9250. This notice is also available in the fol-
lowing formats: large print, braille, audio
tape, and electronic file on computer disk.
Requests for this notice in an alternative
format should be made to Mr. Russell Jack-
son, Director, Service Department, Office of
the Sergeant at Arms and Doorkeeper of the
Senate, 202-224-2705.

SUPPLEMENTARY INFORMATION
1. Background

A. Introduction

The Congressional Accountability Act of
1995 (“‘CAA” or ‘‘Act”) was enacted into law
on January 23, 1995. In general, the CAA ap-
plies the rights and protections of eleven fed-
eral labor and employment law statutes to
covered Congressional employees and em-
ploying offices. Section 220 of the CAA con-
cerns the application of chapter 71 of title 5,
United States Code (‘‘chapter 71°’) relating to
Federal service labor-management relations.
Section 220(a) of the CAA applies the rights,
protections and responsibilities established
under sections 7102, 7106, 7111 through 7117,
7119 through 7122 and 7131 of title 5, United
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States Code to employing offices and to cov-
ered employees and representatives of those
employees.

Section 220(d) authorizes the Board of Di-
rectors of the Office of Compliance (‘‘Board’’)
to issue regulations to implement section 220
and further states that, except as provided in
subsection (e), such regulations ‘‘shall be the
same as substantive regulations promulgated
by the Federal Labor Relations Authority
[“FLRA”] to implement the statutory provi-
sions referred to in subsection (a) except-(A)
to the extent that the Board may determine,
for good cause shown and stated together
with the regulation, that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section; or (B) as the Board
deems necessary to avoid a conflict of inter-
est or appearance of a conflict of interest.”

Section 220(e) further authorizes the Board
to issue regulations on the manner and ex-
tent to which the requirements and exemp-
tions of chapter 71 should apply to covered
employees who are employed in certain spec-
ified offices, ‘‘except that the Board
shall exclude from coverage under [section
220] any covered employees who are em-
ployed in [the specified offices] if the Board
determines that such exclusion is required
because of (i) a conflict of interest or appear-
ance of a conflict of interest; or (ii) Congress’
constitutional responsibilities.”

This Notice of Proposed Rulemaking sets
forth proposed regulations under section
220(d) of the CAA. A Notice of Proposed Rule-
making with respect to regulations under
section 220(e) is being published separately.

B. Advance Notice of Proposed Rulemaking

On March 6, 1996, the Board of Directors of
the Office of Compliance (‘‘Office’’) issued an
Advance Notice of Proposed Rulemaking
(‘“‘ANPR”’) that solicited comments from in-
terested parties in order to obtain participa-
tion and information early in the rule-
making process. 142 Cong. R. S1547 (daily ed.,
Mar. 6, 1996). In addition to inviting com-
ment on all relevant matters and/or specific
questions arising under section 220 of the
CAA, the Office sought consultation with the
FLRA and the Director of the Office of Per-
sonnel Management with regard to the devel-
opment of these regulations in accordance
with section 304(g) of the CAA. The Office
has also consulted with interested parties to
further its understanding of the need for and
content of appropriate regulations.

The Board received 5 comments on the
ANPR: one from the Secretary of the Senate
and four from various labor organizations.
Based on the information gleaned from its
consultations and the comments on the
ANPR, the Board is publishing these pro-
posed rules, pursuant to section 220(d) of the
CAA.

1. Substantive Regulations Promulgated by
the Federal Labor Relations Authority.—In the
ANPR, the Board invited comment on the
meaning of the term ‘‘substantive regula-
tions’ under sections 220 and 304 of the CAA
and further asked commenters to identify
which of the regulations promulgated by the
FLRA should be considered substantive regu-
lations within the meaning of section 220 of
the CAA. In this regard, the Board noted
that certain of the FLRA’s regulations re-
late to processes that implement chapter 71,
while others relate to principles or criteria
for making decisions that implement chap-
ter 71. The Board invited commenters to dis-
cuss whether, in their view, the term ‘‘sub-
stantive’ as used in sections 220 and 304 of
the CAA might be intended to distinguish
such regulations from those that are ‘‘proce-
dural” in nature or content. In addition, the
Board specifically invited comment on
whether and, if so, to what extent the Board
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should propose the adoption of the FLRA
regulations set forth in 5 C.F.R. sections
2411-2416.

a. Summary of comments: Two commenters
addressed the meaning of the term ‘‘sub-
stantive regulations.”” One of these two com-
menters suggested that the term ‘‘sub-
stantive regulations’ means ‘‘only those reg-
ulations promulgated by the [FLRA] that
are necessary to implement the provisions of
chapter 71 made applicable’ by section 220 of
the CAA. In this commenter’s view, the term
“‘substantive regulations’ should exclude
FLRA regulations that address procedural
processes already provided for by the CAA.
For example, because sections 405 and 406 of
the CAA and the Office’s procedural rules
promulgated under section 303 set forth the
procedures for hearings and Board review of
hearing officer’s decisions, in this com-
menter’s view, provisions of the FLRA’s reg-
ulations that purport to govern those mat-
ters should not be adopted by the Board. In
support of its position, the commenter cited
to Batterton v. Francis, 432 U.S. 416, 425 n.9
1977).

This commenter further asserted that the
term ‘‘substantive regulations’ should nei-
ther include FLRA regulations that are pro-
cedural in nature, such as those addressing
filing procedures, nor FLRA regulations that
address processes already provided for in pro-
cedural rules issued by the Office pursuant
to section 303 of the CAA, because ‘‘their
adoption is not necessary to implement the
provisions of chapter 71 made applicable by
the CAA.” The commenter stated that the
Board has issued regulations, pursuant to
section 303, that provide procedures for sub-
missions under Part A of the CAA; the com-
menter urged that, to the extent possible,
the same procedures should be used for sub-
missions under Part D (section 220) of the
CAA. The commenter suggested that, if any
modifications to the Office’s procedural rules
are required to implement section 220, the
Board should issue additional procedural
regulations under section 303 of the CAA,
rather than adopt assertedly ‘‘non-sub-
stantive’ regulations of the FLRA.

Based on these views, this commenter took
the position that, with certain modifica-
tions, all regulations set forth in sub-
chapters C and D of the FLRA’s regulations
are substantive and should be adopted by the
Board. Within those subchapters, this com-
menter suggested the exclusion of those reg-
ulations that the commenter deemed ‘‘purely
procedural.” Finally, this commenter opined
that the regulations in subchapter B, set
forth at sections 2411-2416, should not be
adopted by the Board as those sections do
not implement provisions of chapter 71, as
applied by the CAA.

The other commenter did not propose to
define the term ‘‘substantive regulations.”’
Rather, this commenter asserted that, at
present, it is not necessary for the Board to
decide which of the FLRA’s regulations are
substantive. Instead, this commenter sug-
gested that, although the FLRA’s regula-
tions may or may not be ‘‘substantive regu-
lations,”” the regulations are sound proce-
dural guides that the Board is free to follow
in the exercise of its general rulemaking au-
thority under sections 303 and 304 of the
CAA. The commenter pointed to the ap-
proach to rulemaking followed by the FLRA
and the National Labor Relations Board
(NLRB) as models for the Board, arguing
that both the FLRA’s and the NLRB’s regu-
lations include the various processes by
which unfair labor practice and representa-
tion cases may be brought and considered
and that neither the FLRA nor the NLRB
has sought to ‘‘define substantive rights by
regulation.”
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Finally, one other commenter, while not
addressing the meaning of the term ‘‘sub-
stantive regulations,” suggested that the
Board should adopt all of the FLRA’s regula-
tions, including sections 2411-2416.

b. Board consideration and conclusion: The
Board first examines the question of the
meaning of the term ‘‘substantive regula-
tions’ under sections 220 and 304 of the Act.
Under settled principles of administrative
law, substantive regulations are regulations
implementing an underlying statute that are
issued by a regulatory body pursuant to its
statutory authority. See Batterton v.
Francis, 432 U.S. 416, 425 n.9 (1977). Such reg-
ulations are generally promulgated in ac-
cordance with the Administrative Procedure
Act, which requires that substantive rule-
making generally be preceded by a general
notice of proposed rulemaking at least thirty
days before the effective date of the proposed
rule, and further requires that the agency af-
ford interested persons an opportunity to
participate in the rulemaking by submitting
written comments. Regulations issued pursu-
ant to this process are substantive because
they ‘‘have the force and effect of law,” id.,
and because, among other things, they
‘“‘grant rights, impose obligations, or produce
other significant effects on private inter-
ests,” or . . . ‘effect a change in existent law
or policy.”” American Hospital Assoc. V.
Bowen, 834 F.2d 1037, 1044 (D.C. Cir. 1987) (ci-
tations omitted).

That regulations may arguably be proce-
dural in content is, in the Board’s view, not
a legally sufficient reason for not viewing
them as ‘‘substantive regulations.”” Proce-
dural rules can in fact be substantive regula-
tions. Process is frequently the substance of
law and regulation; indeed, in the labor laws,
process is the predominate means by which
substantive regulation is effectuated. More-
over, in administrative law, it is common-
place for regulations covering procedures to
be considered substantive regulations; as
noted above, the Administrative Procedure
Act generally treats regulation of process as
substantive regulation. There is no evidence
that Congress intended a different approach
in the context of the CAA. Thus, it is the
Board’s conclusion that all regulations pro-
mulgated after a notice and comment period
by the FLRA to implement chapter 71 are
appropriately classified as substantive regu-
lations for the purposes of rulemaking under
sections 220 and 304 of the CAA.

In light of the foregoing, the Board has
considered the regulations promulgated by
the FLRA in order to determine which of the
regulations are ‘‘substantive’ regulations.
The regulations promulgated by the FLRA
‘“‘are designed to implement the provisions of
chapter 71 of title 5 of the United States
Code [and] prescribe the procedures,
basic principles or criteria under which the
Federal Labor Relations Authority or the
General Counsel” will carry out their func-
tions, resolve issues and otherwise admin-
ister chapter 71. 5 C.F.R. §2420.1. In addition,
these regulations were issued according to
the requirements of the Administrative Pro-
cedure Act, with a public notice and com-
ment period. Therefore, it is the Board’s
judgment that all the regulations promul-
gated by the FLRA and published at 5 C.F.R.
2411-2416, 2420-2430 and 2470-2472 are ‘‘sub-
stantive regulations’” within the meaning of
sections 220 and 304 of the CAA.

A review of the FLRA’s regulations dem-
onstrates, however, that not all of the
FLRA’s substantive regulations are ones
that the Board need adopt. Certain of the
FLRA’s regulations were promulgated to im-
plement provisions of statutes other than
provisions of chapter 71 made applicable by
the CAA. In this regard, in the ANPR, the
Board noted that sections 2411-2416 of the
FLRA’s regulations treat, among other
things, the implementation and applicability
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of the Freedom of Information Act, the Pri-
vacy Act and the Sunshine Act in the
FLRA’s processes. Although one commenter
suggested that the referenced statutes and
the FLRA’s implementing regulations should
govern the processes of the Office of Compli-
ance, these statutes were not incorporated in
the CAA and the Board thus is not proposing
the adoption of sections 2411-2416 of the
FLRA regulations.

Similarly, the Board does not propose to
adopt either section 2430 of the FLRA’s regu-
lations, which establishes procedures for ap-
plying for awards of attorney fees and other
expenses under the Equal Access to Justice
Act, 5 U.S.C. 504, or section 2472, which im-
plements provisions of section 6131 of title 5
of the United States Code. As neither 5
U.S.C. 504 nor 5 U.S.C. 6131 is applied by the
CAA, sections 2430 and 2472 were not promul-
gated to implement statutory provisions
that are applied by section 220 and, accord-
ingly, the FLRA’s regulations implementing
them need not be adopted.

2. Proposed Modification of Substantive Regu-
lations of the FLRA.—In the ANPR, the Board
invited comment on whether and to what ex-
tent it should, pursuant to section 220(d) of
the CAA, modify the substantive regulations
promulgated by the FLRA. Section 220(d)
provides that the Board shall issue regula-
tions that are the same as applicable sub-
stantive regulations of the FLRA ‘‘except to
the extent that the Board may determine,
for good cause shown and stated together
with the regulations, that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section’” (emphasis added).
Section 220(d) also provides that the Board
may modify the FLRA’s substantive regula-
tions ‘‘as the Board deems necessary to avoid
a conflict of interest or appearance of a con-
flict of interest.”

a. Summary of comments: A number of com-
menters urged that the FLRA’s substantive
regulations should be adopted without
change. One of these commenters particu-
larly stressed, in its view, the need to adopt
without change the regulations that treat
recourse to the Federal Service Impasses
Panel and the Merit Systems Protection
Board. But another commenter suggested
several modifications to the substantive reg-
ulations. In addition to a variety of tech-
nical changes in nomenclature and termi-
nology, this commenter specifically sug-
gested the following modifications:

(1) Regulations implementing provisions of
chapter 71 mnot made applicable by the
CAA

The commenter stated that section
2423.9(b) should not be adopted on the ground
that it sets forth procedures implementing 5
U.S.C. section 7123(d), a section not incor-
porated into the CAA.

(2) Provisions inapplicable under the CAA

The commenter further suggested that the
definition of the term ‘‘activity’ under sec-
tion 2421.5 of the FLRA’s regulations should
be deleted on the ground that it has no appli-
cability in the legislative branch. Further,
this commenter suggested that the term
‘“‘Government-wide rule” found throughout
the regulations should be changed to ‘“Gov-
ernment-wide rule applicable to the Senate
[Legislative Branch]’’ because not all gov-
ernment-wide rules apply to the legislative
branch. Similarly, this commenter proposed
the deletion of section 2425.3(b) because it re-
lates to civil service employees, of which
there are none in the legislative branch. The
commenter further suggested that Section
2429.2, relating to transfer and consolidation
of cases, should also be deleted because it
has no applicability in light of the structure
of the Office of Compliance. Finally, accord-
ing to the commenter, part 2428 of the
FLRA’s regulations, which relates to en-
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forcement of decisions of the Assistant Sec-
retary of Labor for Labor-Management Rela-
tions, should not be adopted because the As-
sistant Secretary has no authority under the
CAA and neither covered employees nor em-
ploying offices are bound by the decisions of
the Assistant Secretary.

(3) Regulations addressing procedures gov-
erned by 405 and 406 of CAA

The commenter also contended that sec-
tion 220 of the CAA directs that all represen-
tation and unfair labor practice matters that
arise under section 220 be referred ‘““‘to a
hearing officer for decision pursuant to sub-
section (b) through (h) of section 405.” Fur-
ther, according to the commenter, sections
220(c)(1) and (2) require that decisions of the
hearing officers be reviewed by the Board
under section 406 of the CAA. Consequently,
in this commenter’s view, the Board should
not adopt any FLRA regulation relating to
the conduct of hearings on representation
petitions or unfair labor practice allegations
or relating to Board review of decisions. For
example, this commenter suggested that sec-
tions 2422.18-22 of the FLRA’s regulations
should be omitted because they relate to the
procedures for the conduct of pre-election in-
vestigatory hearings on representation peti-
tions; according to the commenter, proce-
dures for these hearings are governed by sec-
tion 405 of the CAA and by the Board’s proce-
dural rules.

(4) Consultation Rights

The commenter additionally suggested
that the threshold requirement in section
2426.1 of the FLRA’s regulations that a labor
organization hold exclusive recognition for
10% or more of the personnel of an employ-
ing office in order for that labor organization
to obtain consultation rights be modified for
good cause. Because of the small size of
many employing offices in the legislative
branch, the commenter expressed the con-
cern that employing offices would be re-
quired to engage in consultation when only
one or two employees are represented by a
union. Such an obligation to consult would,
in this commenter’s view, ‘‘interfere with
the rights of unrepresented employees be-
cause it would necessarily cause delay in im-
plementation of new terms of employment.”

(5) Posting of Materials

The commenter suggested that sections
2422.7 and 2422.23 of the FLRA’s regulations
be modified to prohibit the posting of any
material relating to a labor organization in
any area open to the public on the basis that
such a display of material would create a
conflict of interest ‘‘insofar as it may appear
that Congress is unduly influenced by par-
ticular labor organizations.”’

b. Board Consideration and Response to Com-
ments: Based upon the comments received
and the Board’s understanding of chapter 71
and the institutions to which it is being
made applicable through the CAA, the Board
is proposing to adopt the FLRA’s regulations
published at 5 C.F.R. 2420-29 and 2470-71 with
only limited modifications. The Board has
proposed to delete provisions of the FLRA’s
regulations that were promulgated to imple-
ment provisions of chapter 71 that are not
applied by the CAA. In this regard, sections
2423.9(b)(c) and (d) have been deleted because
they implement section 7123(d) of chapter 71,
a provision that is not applied by the CAA.
Similarly, section 2429.7 of the FLRA’Ss regu-
lations, relating to the issuance of sub-
poenas, has been deleted because it imple-
ments section 7132 of chapter 71, a section of
chapter 71 that is not applied by the CAA.
Finally, as statutory provisions in title 5
that
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permit executive branch employees to have
access to the Merit Systems Protection
Board (MSPB) were not applied by the CAA,
references to the MSPB have also been de-
leted. The Board finds that there is good
cause to make these modifications for the
reasons herein stated.

In addition, the Board has proposed to
make technical changes in definitions, no-
menclature and prescribed processes so that
the regulations comport with the CAA and
the organizational structure of the Office of
Compliance. In the Boards judgment, mak-
ing such changes satisfies the Act’s ‘‘good
cause’” requirement. However, contrary to
one commenter’s suggestion that the terms
“activity” and ‘‘Government-wide’’ rule be
omitted or modified, the Board is of the view
that these concepts have applicability in the
context of the CAA and therefore should not
be deleted or modified. Of course, the Board
welcomes additional comment on these
issues as part of interested parties’ com-
ments on the proposed rules.

In addition to the foregoing, the Board has
concluded that there is good cause to pro-
pose certain other modifications to the
FLRA’s regulations. These proposed modi-
fications are discussed below.

(1) Exercise of Investigative and Adjudicatory
Responsibilities

In issuing these proposed regulations to
implement section 220, the Board has had to
determine how it may best exercise its inves-
tigative and other authorities and respon-
sibilities under section 220 of the CAA. In
this regard, the Board notes that section
220(c)(1) of the CAA provides that the Board
shall exercise the authorities of the three
member Federal Labor Relations Authority
(Authority) under various provisions of chap-
ter 71 and that any ‘‘petition, or other sub-
mission that, under chapter 71 . . . would be
submitted to the . . . Authority shall, . . . be
submitted to the Board”. The Board further
notes that section 220(c)(1) provides that the
Board ‘‘shall refer any matter under this
paragraph to a hearing officer for decision
pursuant to . . . section 405’; and yet it also
states that the Board may direct that the
General Counsel carry out the Board’s ‘‘in-
vestigative authorities’’. Finally, the Board
notes that section 220(c)(3) limits judicial re-
view to Board actions on unfair labor prac-
tice complaints. As an initial matter, there-
fore, there is a question as to whether sec-
tion 220(c)(1) should be read to require that
all representation, arbitration, negotiability
and unfair labor practice issues that come
before the Board first be referred to hearing
officers for decision under section 405, or
only to require referral of those matters that
require a formal adversary hearing (involv-
ing, among other things, discovery and ad-
herence to formal rules of evidence) in order
to resolve the matter in dispute and create a
record for judicial review. After considerable
reflection, the Board is persuaded that Con-
gress did not intend in the CAA to require
that all issues first be presented to a hearing
officer under section 405.

By its terms, section 220(c)(1) of the CAA
expressly contemplates a distinction be-
tween investigative issues and those issues
requiring referral for an adversary hearing.
Specifically, section 220 expressly acknowl-
edges that the Board possesses and may exer-
cise investigative authorities, and explicitly
states that the Board may direct the General
Counsel to carry out such investigative au-
thorities. A fortiori, the Board does not have
to refer matters involving these ‘‘investiga-
tive authorities” to a hearing officer (but
rather may direct the General Counsel to
carry them out or carry them out itself).

The textual reference to the Board’s inves-
tigative authorities is, in fact, only one of
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the statutory signals that Congress did not
intend to require the Board to refer all issues
to a hearing officer for initial decision under
Section 405. Section 220(c)(3) further specifies
that there shall be judicial review of only
Board actions on unfair labor practice com-
plaints. Since one of the key purposes of the
section 405 hearing process is to create a
record for judicial review, this limitation of
the judicial review process is another textual
suggestion that Congress intended to require
referral to a hearing officer of only those
matters that require a hearing of the type
contemplated by section 405—i.e., a formal
adversary hearing that establishes a record
for Board and then judicial review.

Indeed, in section 220, Congress purported
to impose upon the legislative branch the
labor law applicable to the executive branch.
In that scheme, representation issues, nego-
tiability of bargaining proposals, and review
of arbitral awards are not subject to elabo-
rate adversarial procedures. Rather, they are
subject to different investigative and
decisional process better suited to expedi-
tious and effective resolution of the issues
presented. A determination by the Board
that the resolution of exceptions to arbitral
awards, negotiability of bargaining pro-
posals, and representation petitions, must
first be referred to a hearing officer for an
adversarial hearing under section 405 would
result in an overly cumbersome system that
would undermine considerably the effective
implementation of Section 220. The Board
would not hesitate to implement such a
scheme if Congress had clearly commanded
it; but, when read in context, the statutory
language does not so require, and the legisla-
tive history contains no suggestion that
Congress intended such a striking departure
from the underlying statutory scheme that
it was purporting to impose on itself. In such
circumstances, the Board cannot find good
cause to modify the FLRA’s regulations to
require formal adversarial proceedings where
they are not presently required under chap-
ter 71.

Accordingly, the Board has examined the
range of investigative and adjudicatory func-
tions carried out by the FLRA and its offi-
cials under chapter 71 and the FLRA’S regu-
lations. The Board has further examined the
manner in which those functions may most
effectively and appropriately be carried out
by the Office under the CAA. The Board has
considered the suggestions of the com-
menters, the differences in organizational
structure between the Office of Compliance
and the FLRA, and the language and under-
lying statutory schemes of chapter 71 and
the CAA. And, having done so, the Board has
concluded that, consistent with the language
of section 220(c)(1) and the scheme envi-
sioned and implemented under chapter 71,
issues that are presented directly to the Au-
thority may and should also be presented di-
rectly to the Board. Likewise, the Board has
determined that issues that are submitted to
administrative law judges in the chapter 71
scheme should be submitted to hearing offi-
cers in the CAA scheme. Thus, the Board will
decide representation issues, negotiability
issues and exceptions to arbitral awards
based upon a record developed through direct
submissions from the parties and, where nec-
essary, further investigation by the Board
(through the person of the Executive Direc-
tor); and it will refer unfair labor practice
complaints to hearing officers for initial de-
cision under section 405 (and then review by
the Board and the courts).

Contrary to one commenter’s assertion,
220(c)(1) does not require that pre-election
hearings on representation petitions be con-
ducted pursuant to section 405 of the CAA.
Such hearings are investigatory in nature;
and they do not require formal adversarial
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proceedings. They are to be conducted as
part of the Board’s authority to investigate
representation petitions pursuant to the pro-
visions of chapter 71 that are applied by the
CAA. They thus need not be conducted by
hearing officers under section 405.

(2) Procedural matters

The Board has further concluded that
there is good cause to modify the FLRA’s
substantive regulations by omitting provi-
sions that set forth procedures which are al-
ready provided for under comparable provi-
sions of the Office’s procedural rules. There
are obvious benefits to having one set of pro-
cedural rules for matters arising under the
CAA. Indeed, one commenter suggested this
beneficial outcome in arguing why certain
rules should not be considered to be ‘‘sub-
stantive regulations’ within the meaning of
section 304. While the Board believes that
the rules are in fact substantive regulations,
it believes that the benefits of having one set
of procedural rules provides the ‘good
cause’”’ needed to modify the FLRA’s sub-
stantive regulations in this respect.

Accordingly, provisions of Part 2423 relat-
ing to the filing of complaints and the con-
duct of hearings on allegations of violations
of section 220 have been deleted or modified,
as appropriate, where there is a specific reg-
ulation on the same matters in the Office’s
procedural rules. Similarly, provisions of
Part 2429 of the FLRA’s regulations relating
to such matters as service, interlocutory ap-
peals, computation of time, and methods of
filing have been deleted or modified, to the
extent that they are the same as, or specifi-
cally provided for under, procedural rules al-
ready issued. Finally, section 2429.9 relating
to presentations by an amicus curiae and
section 2429.17, which provides procedures for
seeking Board reconsideration, have also
been deleted. Although these subjects are
not now covered by the Office’s procedural
rules, they have general applicability to
Board proceedings under the CAA. The Board
has determined that it would be more effec-
tive for the implementation of the rights and
protections under the CAA to propose and
issue rules relating to amicus filings and re-
consideration in all matters before the Board
as part of a rulemaking under section 303 of
the Act.

(3) Arbitral awards on adverse actions

The Board also agrees with the commenter
who suggested the deletion of section
2425.3(b), a provision that precludes the
FLRA’s review of arbitration awards involv-
ing certain adverse actions. Under chapter
71, Congress generally provided for the re-
view of arbitration awards by the FLRA.
However, for awards relating to matters in
which an employee has an option of either
filing an appeal with the Merit Systems Pro-
tection Board (or another adjudicative body)
or of filing a grievance under a negotiated
grievance procedure, Congress provided for
judicial review of the award under the same
standards of review that would be accorded
to a decision of the MSPB or another appel-
late body. Therefore, there is a symmetrical
framework for the review of arbitration
awards involving certain adverse actions in
the general Federal civil service in which de-
cisions on such matters, whether made by an
arbitrator or an adjudicative body, are sub-
ject to the same judicial review. In contrast,
there is no such symmetry of review under
the CAA because legislative branch employ-
ees have no recourse to the MSPB or other
similar administrative agencies and there is
no judicial review of arbitrators’ awards. If
section 2425.3(b) were not deleted, employees
and employing offices under the CAA would
be deprived of a forum for review of arbitra-
tion awards involving certain adverse ac-
tions. Accordingly, the Board concludes that
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there is good cause to modify the FLRA’s
regulations by deleting section 2425.3(b).

(4) Consultation rights

Under section 2426.1(a) of the FLRA’s regu-
lations, an agency or an agency’s primary
national subdivision shall accord national
consultation rights to a labor organization
that ‘‘[h]olds exclusive recognition for ei-
ther: (i) Ten percent (10%) or more of the
total number of civilian personnel employed
by the agency and the non-appropriated fund
Federal instrumentalities under its jurisdic-
tion, excluding foreign nationals; or (ii) 3,500
or more employees of the agency.” The
Board has determined that the 10% threshold
requirement should not be modified for good
cause, as one commenter suggested. The
Board agrees with the commenter that the
small size of many employing offices in the
legislative branch must be considered. How-
ever, the FLRA considered 10% of the em-
ployees of an agency or primary national
subdivision to be a significant enough pro-
portion of the employee complement to
allow for meaningful consultations, no mat-
ter the size of the agency or the number of
its employees. No convincing reason has
been provided by the commenter why the
FLRA’s judgment is not workable here, or
why there should be a different threshold re-
quirement for small legislative branch em-
ploying offices from that applicable to small
executive branch agencies.

By contrast, the same concern for the
small size of many employing offices has
prompted the Board to conclude that good
cause exists to modify the alternate thresh-
old requirement—i.e., the requirement that a
labor organization hold exclusive recogni-
tion of 3,500 or more of an agency’s employ-
ees in order to be accorded national con-
sultation rights. Although the Board has
been unable through its research to deter-
mine the reasoning of the FLRA in choosing
the number 3,500 as a threshold requirement,
the number corresponds to the considerable
size of many of the executive branch agen-
cies. Because none of the employing offices
has as many as 35,000 employees, the 3,500
employee threshold is irrelevant in light of
the existence of the other threshold require-
ment, discussed above, of 10% of the em-
ployee complement. The Board thus finds
that it is unworkable in this context and
that there is good cause to delete it.

Section 2426.11(a) requires that ‘‘[a]ln agen-
cy shall accord consultation rights on Gov-
ernment-wide rules or regulations to a labor
organization that . . . [h]olds exclusive rec-
ognition for 3,500 or more employees.”” The
Board has determined that this threshold re-
quirement should also be deleted for good
cause, since many of the employing offices in
the legislative branch are considerably
smaller than executive branch agencies.
However, once this requirement is omitted,
there is no other requirement in the regula-
tions by which to determine whether con-
sultation rights on Government-wide rules
or regulations should be granted to a labor
organization. Therefore, the Board has con-
cluded that the 10% threshold requirement
should be employed in this section as well.
The 10% figure is used as an alternate cri-
terion to 3,500 in according national con-
sultation rights, and it is an appropriate
standard to use for according consultation
rights on Government-wide regulations as
well.

(5) Enforcement of Decisions of the Assistant
Secretary of Labor
As noted above, one commenter asserted
that part 2428 of the FLRA’s regulations is
inapplicable under the CAA and should be
omitted from the Board’s regulations. Part
2428 of the FLRA’s regulations provides a
procedure for the Assistant Secretary of
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Labor for Labor-Management Relations to
petition the FLRA to enforce decisions and
orders of the Assistant Secretary with re-
spect to labor organization conduct.

The Board has concluded that, although
the Assistant Secretary has no enforcement
authority over covered employing offices or
covered employees, nothing in the CAA re-
moves the Assistant Secretary of Labor’s au-
thority to regulate the conduct of labor or-
ganizations, even those that exclusively rep-
resent legislative branch employees. Indeed,
5 U.S.C. 7120(d) authorizes the Assistant Sec-
retary of Labor for Labor-Management Rela-
tions to regulate the conduct of labor organi-
zations and is specifically incorporated into
the CAA. Further, nothing in the CAA would
preclude the Assistant Secretary from peti-
tioning the Board to enforce a decision and
order involving a labor organization under
the jurisdiction of the CAA. In this regard,
the FLRA promulgated part 2428 as part of
its authority under section 7105 of chapter 71
to ‘‘take such actions as are necessary and
appropriate to effectively administer the
provisions’” of chapter 71. Under the CAA,
the Board has specifically been granted the
same authority to administer the provisions
of chapter 71 as applied by the CAA. Accord-
ingly, there is not good cause for the Board
to omit part 2428 in its entirety or to decline
to permit the Assistant Secretary to petition
the Board in accordance with the procedures
set forth therein.

However, the Board proposes not to adopt
section 2428.3(a), which would require the
Board to enforce any decision or order of the
Assistant Secretary unless it is ‘‘arbitrary
and capricious or based upon manifest dis-
regard of the law.” In light of section
225(f)(3) of the CAA, which states that the
CAA does not authorize executive branch en-
forcement of the Act, the Board should not
adopt a provision that would require the
Board to defer to decisions of an executive
branch agency. Accordingly, the Board has
modified the provisions of part 2428 by omit-
ting section 2428.3(a).

(6) Production of evidence in pre-election in-
vestigatory hearings

As noted in section I.B.2. above, section
7132 of chapter 71, which authorizes the
issuance of subpoenas by various FLRA offi-
cials, was not made applicable by the CAA.
Moreover, as pre-election investigatory hear-
ings are not hearings that are conducted
under section 405 of the CAA, subpoenas for
documents or witnesses in such pre-election
proceedings are not available under the CAA.
Nonetheless, in order to properly decide dis-
puted representation issues and effectively
implement section 220 of the CAA, a com-
plete investigatory record comparable to
that developed by the FLRA under chapter
71 is necessary. Accordingly, there is good
cause to modify section 2422.18 of the FLRA’s
regulations in order to ensure that such a
record is made in the absence of the avail-
ability of subpoenas. To this end, the Board
is specifically proposing the inclusion of sec-
tion 2422.18(d), which provides that the par-
ties have an obligation to produce existing
documents and witnesses for the pre-election
investigatory hearing in accordance with the
instructions of the Executive Director; and
the Board is further proposing that a willful
failure to comply with such instructions
may in appropriate circumstances result in
an adverse inference being drawn on the
issue related to the evidence sought.

(7) Selection of the unfair labor practice pro-

cedure or the negotiability procedure

The Board has determined that there is
also good cause to delete the concluding sen-
tence of sections 2423.5 and 2424.5 of the
FLRA’s regulations because, in the context
of the CAA, they would serve improperly to
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deprive judicial review in certain cir-
cumstances. Generally, when an employing
office asserts it has no duty to bargain over
a proposal, a labor organization may seek a
Board determination on the issue either
through an unfair labor practice proceeding
or a negotiability proceeding. However, the
concluding sentences of the referenced regu-
lations preclude a labor organization from
filing an unfair labor practice charge in
cases that solely involve an employing of-
fice’s allegation that the duty to bargain in
good faith does not extend to the matter pro-
posed to be bargained and that do not in-
volve actual or contemplated changes in con-
ditions of employment. In such cases, those
sentences of the regulations provide that a
labor organization may only file a petition
for review of a negotiability issue.

Unlike chapter 71, the CAA does not pro-
vide for direct judicial review of Board deci-
sions and orders on petitions for review of
negotiability issues. Rather, judicial review
of Board determinations as to the negotia-
bility of collective bargaining proposals is
only available through an unfair labor prac-
tice proceeding involving a dispute over an
employing office’s duty to bargain. Accord-
ingly, if sections 2423.5 and 2424.5 were not
modified, a labor organization would, in cer-
tain circumstances, be precluded from elect-
ing to file an unfair labor practice charge
and possibly obtaining judicial review of a
Board decision. Rather, the labor organiza-
tion would be required to file a petition for
review of the negotiability issue and any un-
favorable decision would be unreviewable.
The Board concludes that it would be more
effective for the implementation of the
rights and protections under section 220 to
delete the two specified sentences, thereby
allowing a labor organization to use the un-
fair labor practice procedures in all cir-
cumstances.

(8) Official time

Section 2429.13 of the FLRA’s regulations
requires employing offices to grant ‘‘official
time” to employees when the employees’
participation in investigations or hearings is
deemed necessary by hearing officers or Of-
fice officials. The Board has determined that
section 2429.13 of the FLRA’s regulations
should be modified by striking the last sen-
tence, which would require the payment by
employing offices of transportation and per
diem expenses associated with employees’
participation in investigations or hearings
on official time. The Board finds good cause
to modify the provision in light of the deci-
sion of the United States Supreme Court in
Bureau of Alcohol, Tobacco and Firearms v.
Federal Labor Relations Authority, 464 U.S.
89, 104 S.Ct. 439 (1983), in which the Supreme
Court held that the FLRA had exceeded its
authority by requiring federal agencies to
pay such per diem allowances and travel ex-
penses. This regulatory requirement has
been authoritatively and finally invalidated
by the Supreme Court and thus has no appli-
cability under the laws that have been incor-
porated by the CAA.

(9) The Board’s exercise of the authorities of
the Federal Service Impasses Panel

Section 2470 of the FLRA’s regulations de-
fines the Federal Service Impasses Panel as
all members of the Panel or a quorum there-
of and thus permits formal actions to be
taken on behalf of the Panel by less than the
Panel’s full complement of members. The
Federal Service Impasses Panel is composed
of seven members. The Board, which will ex-
ercise the authorities of the Panel pursuant
to section 220(c)(4) of the CAA, is a five-
member body. It is the Board’s determina-
tion that it will be more effective for the im-
plementation of section 220(c)(4) to provide
for the full Board, rather than a quorum
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thereof, to carry out its authorities under
that section. Section 2470 of the regulation
has been modified accordingly.

(10) Conflict of Interest

As noted above, one commenter asserted
that sections 2422.7 and 2422.23 of the FLRA’s
regulations should be modified pursuant to
section 220(d)(2)(B). The two referenced sec-
tions of the FLRA’s regulations provide, re-
spectively, that an employing office may be
directed to post a notice advising affected
employees of the filing of a representation
petition and that an employing office will
post a notice of election when an election is
to be conducted. In both instances the no-
tices, which in the context of the CAA will
be prepared by the Office of Compliance,
must be posted in places where notices are
normally posted for the affected employees
or they may be distributed in a manner by
which notices are normally distributed. The
commenter urges that these regulatory pro-
visions be modified to prohibit the publica-
tion of any material relating to a labor orga-
nization in any area open to the public. In
support of the proposed modification, the
commenter states only that display of such
material in public view creates, at the very
least, an appearance of a conflict of interest
insofar as it may appear that Congress is un-
duly influenced by particular labor organiza-
tions.

In the ANPR, the Board requested com-
menters to fully and specifically describe the
conflict of interest or appearance thereof
that they believe would exist were pertinent
FLRA regulations not modified and to ex-
plain the necessity for avoiding the asserted
conflict or appearance of conflict. The Board
further asked commenters to explain how
they interpret 220(d)(2)(B) and, in doing so,
identify the factual and interpretive mate-
rials upon which they are relying. The com-
menter has not discussed section 220(d)(2)(B)
or explained why the proposed modification,
a specific prohibition on posting an Office of
Compliance notice in a public area, is nec-
essary to avoid an appearance of conflict; in-
deed, the commenter has not explained how
the posting of a notice announcing the filing
of a petition or an upcoming election would
create the appearance of undue influence as-
serted by the commenter.

In the Board’s view, no appearance of con-
flict of interest or undue influence is created
by an employing office posting a notice, pre-
pared by the Office of Compliance, advising
covered employees of a pending petition or
an election under a statute that Congress
has specifically applied to itself, similar pro-
visions of which apply in the private and
public sectors. Nothing in the FLRA’s regu-
lations requires that notices be posted in
public areas; the referenced notices must
only be posted or distributed in the manner
that other information affecting employees
is posted or distributed. Moreover, since the
notices are prepared by the Office of Compli-
ance, which is an independent office in the
legislative branch, no reasonable person
could even begin to find undue influence
from the posting itself.

The Board thus concludes that, contrary to
the commenter’s suggestion, it is not nec-
essary to modify sections 2422.7 and 2422.23 of
the FLRA’s regulations to avoid a conflict of
interest or appearance of conflict of interest.
The Board therefore proposes to adopt those
provisions with only technical changes in no-
menclature.

II. Method of Approval

The Board recommends that (1) the version
of the proposed regulations that shall apply
to the Senate and employees of the Senate
be approved by the Senate by resolution; (2)
the version of the proposed regulations that
shall apply to the House of Representatives
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and employees of the House of Representa-
tives be approved by the House of Represent-
atives by resolution; and (3) the version of
the proposed regulations that shall apply to
other covered employees and employing of-
fices be approved by the Congress by concur-
rent resolution.

Signed at Washington, D.C., on this 14th
day of May, 1996.

GLEN D. NAGER,
Chair of the Board,
Office of Compliance.
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Subchapter C
PART 2420—PURPOSE AND SCOPE
$2420.1 Purpose and scope.

The regulations contained in this sub-
chapter are designed to implement the provi-
sions of chapter 71 of title 5 of the United
States Code, as applied by section 220 of the
Congressional Accountability Act (CAA).
They prescribe the procedures, basic prin-
ciples or criteria under which the Board and
the General Counsel, as applicable, will:

(a) Determine the appropriateness of units
for labor organization representation under 5
U.S.C. 7112, as applied by the CAA;

(b) Supervise or conduct elections to deter-
mine whether a labor organization has been
selected as an exclusive representative by a
majority of the employees in an appropriate
unit and otherwise administer the provisions
of 5 U.S.C. 7111, as applied by the CAA, relat-
ing to the according of exclusive recognition
to labor organizations;

(c) Resolve issues relating to the granting
of national consultation rights under 5
U.S.C. 7113, as applied by the CAA;

(d) Resolve issues relating to determining
compelling need for employing office rules
and regulations under 5 U.S.C. 7117(b), as ap-
plied by the CAA;

(e) Resolve issues relating to the duty to
bargain in good faith under 5 U.S.C. 7117(c),
as applied by the CAA;

(f) Resolve issues relating to the granting
of consultation rights with respect to condi-
tions of employment under 5 U.S.C. 7117(d),
as applied by the CAA;

(g) Conduct hearings and resolve com-
plaints of unfair labor practices under 5
U.S.C. 7118, as applied by the CAA;

(h) Resolve exceptions to arbitrators’
awards under 5 U.S.C. 7122, as applied by the
CAA; and

(i) Take such other actions as are nec-
essary and appropriate effectively to admin-
ister the provisions of chapter 71 of title 5 of
the United States Code, as applied by the
CAA.

PART 2421—MEANING OF TERMS AS USED
IN THIS SUBCHAPTER

Sec.

2421.1 Act; CAA.
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2421.2 Chapter 71.

2421.3 General Definitions.

2421.4 National consultation rights; con-
sultation rights on Government-wide
rules or regulations; exclusive recogni-
tion; unfair labor practices.

2421.5 Activity.

2421.6 Primary national subdivision.

2421.7 Executive Director.

2421.8 Hearing Officer.

2421.9 Party.

2421.10 Intervenor.

2421.11 Certification.

2421.12 Appropriate unit.

2421.13 Secret ballot.

2421.14 Showing of interest.

2421.15 Regular and substantially equiva-
lent employment.

2421.16 Petitioner.

2421.17 Eligibility Period.

2421.18 Election Agreement.

2421.19 Affected by Issues raised.

2421.20 Determinative challenged ballots.

§2421.1 Act; CAA.

The terms ‘“‘Act” and ‘‘CAA” mean the
Congressional Accountability Act of 1995
(P.L. 104-1, 109 Stat. 3, 2 U.S.C. §§1301-1438).
§2421.2 Chapter 71.

The term ‘‘chapter 71’ means chapter 71 of
title 5 of the United States Code.

§2421.3 General Definitions.

(a) The term ‘‘person’” means an indi-
vidual, labor organization or employing of-
fice.

(b) Except as noted in subparagraph (3) of
this subsection, the term ‘‘employee’ means
an individual—

(1) Who is a current employee, applicant
for employment, or former employee of: the
House of Representatives; the Senate; the
Capitol Guide Service; the Capitol Police;
the Congressional Budget Office; the Office
of the Architect of the Capitol; the Office of
the Attending Physician; the Office of Com-
pliance; or the Office of Technology Assess-
ment; or

(2) Whose employment in an employing of-
fice has ceased because of any unfair labor
practice under section 7116 of title 5 of the
United States Code, as applied by the CAA,
and who has not obtained any other regular
and substantially equivalent employment as
determined under regulations prescribed by
the Board, but does not include—

(i) An alien or noncitizen of the United
States who occupies a position outside of the
United States;

(ii) A member of the uniformed services;

(iii) A supervisor or a management official
or;
(iv) Any person who participates in a
strike in violation of section 7311 of title 5 of
the United States Code, as applied the CAA.

(3) For the purpose of determining the ade-
quacy of a showing of interest or eligibility
for consultation rights, except as required by
law, applicants for employment and former
employees are not considered employees.

(c) The term ‘‘employing office’” means—

(1) The personal office of a Member of the
House of Representatives or of a Senator;

(2) A committee of the House of Represent-
atives or the Senate or a joint committee;

(3) Any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) The Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(d) The term ‘‘labor organization’ means
an organization composed in whole or in part
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of employees, in which employees partici-
pate and pay dues, and which has as a pur-
pose the dealing with an employing office
concerning grievances and conditions of em-
ployment, but does not include—

(1) An organization which, by its constitu-
tion, or otherwise, denies membership be-
cause of race, color, creed, national origin,
sex, age, preferential or nonpreferential civil
service status, political affiliation, marital
status, or handicapping condition;

(2) An organization which advocates the
overthrow of the constitutional form of gov-
ernment of the United States;

(3) An organization sponsored by an em-
ploying office; or

(4) An organization which participates in
the conduct or a strike against the Govern-
ment or any agency thereof or imposes a
duty or obligation to conduct, assist, or par-
ticipate in such a strike.

(e) The term ‘‘dues’” means dues, fees, and
assessments.

(f) The term ‘‘Board’” means the Board of
Directors of the Office of Compliance.

(g) The term ‘‘collective bargaining agree-
ment’”’ means an agreement entered into as a
result of collective bargaining pursuant to
the provisions of chapter 71 of title 5 of the
United States Code, as applied by the CAA.

(h) The term ‘‘grievance’” means any com-
plaint—

(1) By any employee concerning any mat-
ter relating to the employment of the em-
ployee;

(2) By any labor organization concerning
any matter relating to the employment of
any employee; or

(3) By any employee, labor organization, or
employing office concerning—

(i) The effect or interpretation, or a claim
of breach, of a collective bargaining agree-
ment; or

(ii) Any claimed violation, misinterpreta-
tion, or misapplication of any law, rule, or
regulation affecting conditions of employ-
ment.

(i) The term ‘‘supervisor’” means an indi-
vidual employed by an employing office hav-
ing authority in the interest of the employ-
ing office to hire, direct, assign, promote, re-
ward, transfer, furlough, layoff, recall, sus-
pend, discipline, or remove employees, to ad-
just their grievances, or to effectively rec-
ommend such action, if the exercise of the
authority is not merely routine or clerical in
nature, but requires the consistent exercise
of independent judgment, except that, with
respect to any unit which includes fire-
fighters or nurses, the term ‘‘supervisor’’ in-
cludes only those individuals who devote a
preponderance of their employment time to
exercising such authority.

(j) The term ‘“‘management official’”’ means
an individual employed by an employing of-
fice in a position the duties and responsibil-
ities of which require or authorize the indi-
vidual to formulate, determine, or influence
the policies of the employing office.

(k) The term ‘‘collective bargaining”’
means the performance of the mutual obliga-
tion of the representative of an employing
office and the exclusive representative of
employees in an appropriate unit in the em-
ploying office to meet at reasonable times
and to consult and bargain in a good-faith ef-
fort to reach agreement with respect to the
conditions of employment affecting such em-
ployees and to execute, if requested by either
party, a written document incorporating any
collective bargaining agreement reached, but
the obligation referred to in this paragraph
does not compel either party to agree to a
proposal or to make a concession.

(1) The ‘“‘term confidential employee’’
means an employee who acts in a confiden-
tial capacity with respect to an individual
who formulates or effectuates management
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policies in the field of labor-management re-
lations.

(m) The term ‘‘conditions of employment’’
means personnel policies, practices, and
matters, whether established by rule, regula-
tion, or otherwise, affecting working condi-
tions, except that such term does not include
policies, practices, and matters—

(1) Relating to political activities prohib-
ited under subchapter III of chapter 73 of
title 5 of the United States Code, as applied
by the CAA;

(2) Relating to the classification of any po-
sition; or

(3) To the extent such matters are specifi-
cally provided for by Federal statute.

(n) The term ‘‘professional employee’’
means—

(1) An employee engaged in the perform-
ance of work—

(i) Requiring knowledge of an advanced
type in a field of science or learning custom-
arily acquired by a prolonged course of spe-
cialized intellectual instruction and study in
an institution of higher learning or a hos-
pital (as distinguished from knowledge ac-
quired by a general academic education, or
from an apprenticeship, or from training in
the performance of routine mental, manual,
mechanical, or physical activities);

(ii) Requiring the consistent exercise of
discretion and judgment in its performance;

(iii) Which is predominantly intellectual
and varied in character (as distinguished
from routine mental, manual, mechanical, or
physical work); and

(iv) Which is of such character that the
output produced or the result accomplished
by such work cannot be standardized in rela-
tion to a given period of time; or

(2) An employee who has completed the
courses of specialized intellectual instruc-
tion and study described in subparagraph
(1)(i) of this paragraph and is performing re-
lated work under appropriate direction and
guidance to qualify the employee as a profes-
sional employee described in subparagraph
(1) of this paragraph.

(o) The term ‘‘exclusive representative’”’
means any labor organization which is cer-
tified as the exclusive representative of em-
ployees in an appropriate unit pursuant to
section 7111 of title 5 of the United States
Code, as applied by the CAA.

(p) The term ‘‘firefighter’” means any em-
ployee engaged in the performance of work
directly connected with the control and ex-
tinguishment of fires or the maintenance
and use of firefighting apparatus and equip-
ment.

(q) The term ‘‘United States’ means the 50
states, the District of Columbia, the Com-
monwealth of Puerto Rico, Guam, the Virgin
Islands, the Trust Territory of the Pacific Is-
lands, and any territory or possession of the
United States.

(r) The term ‘‘General Counsel’” means the
General Counsel of the Office of Compliance.

(s) The term ‘‘Assistant Secretary’ means
the Assistant Secretary of Labor for Labor-
Management Relations.
$2421.4 National consultation rights; consulta-

tion rights on Government-wide rules or reg-
ulations; exclusive recognition; unfair labor
practices.

(a)(1) The term ‘‘national consultation
rights’”” means that a labor organization that
is the exclusive representative of a substan-
tial number of the employees of the employ-
ing office, as determined in accordance with
criteria prescribed by the Board, shall—

(i) Be informed of any substantive change
in conditions of employment proposed by the
employing office; and

(ii) Be permitted reasonable time to
present its views and recommendations re-
garding the changes.
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(2) National consultation rights shall ter-
minate when the labor organization no
longer meets the criteria prescribed by the
Board. Any issue relating to any labor orga-
nization’s eligibility for, or continuation of,
national consultation rights shall be subject
to determination by the Board.

(b)(1) The term ‘‘consultation rights on
Government-wide rules or regulations”
means that a labor organization which is the
exclusive representative of a substantial
number of employees of an employing office
determined in accordance with criteria pre-
scribed by the Board, shall be granted con-
sultation rights by the employing office with
respect to any Government-wide rule or reg-
ulation issued by the employing office effect-
ing any substantive change in any condition
of employment. Such consultation rights
shall terminate when the labor organization
no longer meets the criteria prescribed by
the Board. Any issue relating to a labor or-
ganizations eligibility for, or continuation
of, such consultation rights shall be subject
to determination by the Board.

(2) A labor organization having consulta-
tion rights under paragraph (1) of this sub-
section shall—

(i) Be informed of any substantive change
in conditions of employment proposed by the
employing office; and

(ii) shall be permitted reasonable time to
present its views and recommendations re-
garding the changes.

(3) If any views or recommendations are
presented under paragraph (2) of this sub-
section to an employing office by any labor
organization—

(i) The employing office shall consider the
views or recommendations before taking
final action on any matter with respect to
which the views or recommendations are pre-
sented; and

(ii) The employing office shall provide the
labor organization a written statement of
the reasons for taking the final action.

(c) The term ‘‘exclusive recognition”
means that a labor organization has been se-
lected as the sole representative, in a secret
ballot election, by a majority of the employ-
ees in an appropriate unit who cast valid bal-
lots in an election.

(d) The term
means—

(1) Any of the following actions taken by
an employing office—

(i) Interfering with, restraining, or coerc-
ing any employee in the exercise by the em-
ployee of any right under chapter 71, as ap-
plied by the CAA;

(ii) Encouraging or discouraging member-
ship in any labor organization by discrimina-
tion in connection with hiring, tenure, pro-
motion, or other condition of employment;

(iii) Sponsoring, controlling, or otherwise
assisting any labor organization, other than
to furnish, upon request, customary and rou-
tine services and facilities if the services and
facilities are also furnished on an impartial
basis to other labor organizations having
equivalent status;

(iv) Disciplining or otherwise discrimi-
nating against an employee because the em-
ployee has filed a complaint, affidavit, or pe-
tition, or has given any information or testi-
mony under chapter 71, as applied by the
CAA;

(v) Refusing to consult or negotiate in
good faith with a labor organization as re-
quired by chapter 71, as applied by the CAA;

(vi) Failing or refusing to cooperate in im-
passe procedures and impasse decisions as re-
quired by chapter 71, as applied by the CAA;

(vii) Enforcing any rule or regulation
(other than a rule or regulation imple-
menting section 2302 of this title) which is in
conflict with any applicable collective bar-
gaining agreement if the agreement was in
effect

‘““unfair labor practices”
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before the date the rule or regulation was
prescribed; or

(viii) Otherwise failing or refusing to com-
ply with any provision of chapter 71, as ap-
plied by the CAA;

(2) Any of the following actions taken by a
labor organization—

(i) Interfering with, restraining, or coerc-
ing any employee in the exercise by the em-
ployee of any right under this chapter;

(ii) Causing or attempting to cause an em-
ploying office to discriminate against any
employee in the exercise by the employee of
any right under this chapter;

(iii) Coercing, disciplining, fining, or at-
tempting to coerce a member of the labor or-
ganization as punishment, reprisal, or for
the purpose of hindering or impeding the
member’s work performance or productivity
as an employee or the discharge of the mem-
bers duties as an employee;

(iv) Discriminating against an employee
with regard to the terms or conditions of
membership in the labor organization on the
basis of race, color, creed, national origin,
sex, age, preferential or nonpreferential civil
service status, political affiliation, marital
status, or handicapping condition;

(v) Refusing to consult or negotiate in
good faith with an employing office as re-
quired by chapter 71, as applied by the CAA;

(vi) Failing or refusing to cooperate in im-
passe procedures and impasse decisions as re-
quired by chapter 71, as applied by the CAA;

(vii)(A) Calling, or participating in, a
strike, work stoppage, or slowdown, or pick-
eting of an employing office in a labor-man-
agement dispute if such picketing interferes
with an employing office’s operations; or

(B) Condoning any activity described in
subparagraph (A) of this paragraph by failing
to take action to prevent or stop such activ-
ity; or

(viii) Otherwise failing or refusing to com-
ply with any provision of chapter 71, as ap-
plied by the CAA;

(3) Denial of membership by an exclusive
representative to any employee in the appro-
priate unit represented by such exclusive
representative except for failure—

(i) To meet reasonable occupational stand-
ards uniformly required for admission, or

(ii) To tender dues uniformly required as a
condition of acquiring and retaining mem-
bership.

§2421.5 Activity.

The term ‘‘activity’’ means any facility,
organizational entity, or geographical sub-
division or combination thereof, of any em-
ploying office.
$2421.6 Primary national subdivision.

“Primary national subdivision” of an em-
ploying office means a first-level organiza-
tional segment which has functions national
in scope that are implemented in field activi-
ties.

$§2421.7 Executive Director.

‘“‘Executive Director’” means the Executive
Director of the Office of Compliance.

§2421.8 Hearing Officer.

The term ‘‘Hearing Officer’” means any in-
dividual designated by the Executive Direc-
tor to preside over a hearing conducted pur-
suant to section 405 of the CAA on matters
within the Office’s jurisdiction, including a
hearing arising in cases under 5 U.S.C. 7116,
as applied by the CAA, and any other such
matters as may be assigned.

$2421.9 Party.

The term ‘‘party’ means:

(a) Any labor organization, employing of-
fice or employing activity or individual fil-
ing a charge, petition, or request;

(b) Any labor organization or employing
office or activity.
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(1) Named as—

(i) A charged party in a charge,

(ii) A respondent in a complaint, or

(iii) An employing office or activity or an
incumbent labor organization in a petition.

(2) Whose intervention in a proceeding has
been permitted or directed by the Board; or

(3) Who participated as a party.

(i) In a matter that was decided by an em-
ploying office head under 5 U.S.C. 7117, as ap-
plied by the CAA, or

(ii) In a matter where the award of an arbi-
trator was issued; and

(c) The General Counsel, or the General
Counsel’s designated representative, in ap-
propriate proceedings.
$2421.10 Intervenor.

The term ‘‘intervenor’ means a party in a
proceeding whose intervention has been per-
mitted or directed by the Board, its agents
or representatives.

§2421.11 Certification.

The term ‘‘certification” means the deter-
mination by the Board, its agents or rep-
resentatives, of the results of an election, or
the results of a petition to consolidate exist-
ing exclusively recognized units.

§2421.12 Appropriate unit.

The term ‘‘appropriate unit’”” means that
grouping of employees found to be appro-
priate for purposes of exclusive recognition
under 5 U.S.C. 7111, as applied by the CAA,
and for purposes of allotments to representa-
tives under 5 U.S.C. 7115(c), as applied by the
CAA, and consistent with the provisions of 5
U.S.C. 7112, as applied by the CAA.

§2421.13 Secret ballot.

The term ‘‘secret ballot” means the ex-
pression by ballot, voting machine or other-
wise, but in no event by proxy, of a choice
with respect to any election or vote taken
upon any matter, which is cast in such a
manner that the person expressing such
choice cannot be identified with the choice
expressed, except in that instance in which
any determinative challenged ballot is
opened.
$2421.14 Showing of interest.

The term ‘‘showing of interest’’ means evi-
dence of membership in a labor organization;
employees’ signed and dated authorization
cards or petitions authorizing a labor organi-
zation to represent them for purposes of ex-
clusive recognition; allotment of dues forms
executed by an employee and the labor orga-
nization’s authorized official; current dues
records; an existing or recently expired
agreement; current certification; employees’
signed and dated petitions or cards indi-
cating that they no longer desire to be rep-
resented for the purposes of exclusive rec-
ognition by the currently certified labor or-
ganization; employees’ signed and dated pe-
titions or cards indicating a desire that an
election be held on a proposed consolidation
of units; or other evidence approved by the
Board.
$§2421.15 Regular and substantially equivalent

employment.

The term ‘‘regular and substantially equiv-
alent employment’” means employment that
entails substantially the same amount of
work, rate of pay, hours, working conditions,
location of work, kind of work, and seniority
rights, if any, of an employee prior to the
cessation of employment in an employing of-
fice because of any unfair labor practice
under 5 U.S.C. 7116, as applied by the CAA.
§2421.16 Petitioner.

“Petitioner’” means the party filing a peti-
tion under Part 2422 of this Subchapter.
$2421.17 Eligibility period.

The term ‘‘eligibility period” means the
payroll period during which an employee
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must be in an employment status with an
employing office or activity in order to be el-
igible to vote in a representation election
under Part 2422 of this Subchapter.

§2421.18 Election agreement.

The term ‘‘election agreement’” means an
agreement under Part 2422 of this Sub-
chapter signed by all the parties, and ap-
proved by the Board, the Executive Director,
or any other individual designated by the
Board, concerning the details and procedures
of a representation election in an appro-
priate unit.

§2421.19 Affected by issues raised.

The phrase ‘‘affected by issues raised’’, as
used in Part 2422, should be construed broad-
ly to include parties and other labor organi-
zations, or employing offices or activities
that have a connection to employees affected
by, or questions presented in, a proceeding.
§2421.20 Determinative challenged ballots.

“Determinative challenged ballots” are
challenges that are unresolved prior to the
tally and sufficient in number after the tally
to affect the results of the election.

PART 2422—REPRESENTATION
PROCEEDINGS

Sec.

2422.1
2422.2
2422.3
2422.4
2422.5
2422.6
2422.7

Purposes of a petition.

Standing to file a petition.

Contents of a petition.

Service requirements.

Filing petitions.

Notification of filing.

Posting notice of filing of a petition.

2422.8 Intervention and cross-petitions.

24229 Adequacy of showing of interest.

2422.10 Validity of showing of interest.

2422.11 Challenge to the status of a labor or-
ganization.

2422.12 Timeliness of petitions seeking an
election.

2422.13 Resolution of issues raised by a peti-
tion.

2422.14 Effect of withdrawal/dismissal.

2422.15 Duty to furnish information and co-
operate.

2422.16 Election agreements or
elections.

2422.17 Notice of pre-election investigatory
hearing and prehearing conference.

2422.18 Pre-election investigatory hearing
procedures.

2422.19 Motions.

2422.20 Rights of parties at a pre-election
investigatory hearing.

2422.21 Duties and powers of the Executive
Director in the conduct of the pre-elec-
tion investigatory hearing.

2422.22 Objections to the conduct of the pre-
election investigatory hearing.

2422.23 Election procedures.

2422.24 Challenged ballots.

2422.25 Tally of ballots.

2422.26 Objections to the election.

2422.27 Determinative challenged ballots
and objections.

2422.28 Runoff elections.

2422.29 Inconclusive elections.

2422.30 Executive Director investigations,
notices of pre-election investigatory
hearings, and actions; Board Decisions
and Orders.

2422.31 Application for review of an Execu-
tive Director action.

2422.32 Certifications and revocations.

2422.33 Relief obtainable under Part 2423.

2422.34 Rights and obligations during the
pendency of representation proceedings.

§2422.1 Purposes of a petition.

A petition may be filed for the following
purposes:
(a) Elections or Eligibility for dues allotment.

To request:

(1)(i) An election to determine if employees
in an appropriate unit wish to be represented

directed
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for the purpose of collective bargaining by
an exclusive representative; and/or

(ii) A determination of eligibility for dues
allotment in an appropriate unit without an
exclusive representative; or

(2) An election to determine if employees
in a unit no longer wish to be represented for
the purpose of collective bargaining by an
exclusive representative.

(3) Petitions under this subsection must be
accompanied by an appropriate showing of
interest.

(b) Clarification or Amendment. To clarify,
and/or amend:

(1) A certification then in effect; and/or

(2) Any other matter relating to represen-
tation.

(c) Comsolidation. To consolidate two or
more units, with or without an election, in
an employing office and for which a labor or-
ganization is the exclusive representative.
§2422.2 Standing to file a petition.

A representation petition may be filed by:
an individual; a labor organization; two or
more labor organizations acting as a joint-
petitioner; an individual acting on behalf of
any employee(s); an employing office or ac-
tivity; or a combination of the above: pro-
vided, however, that (a) only a labor organiza-
tion has standing to file a petition pursuant
to section 2422.1(a)(1); (b) only an individual
has standing to file a petition pursuant to
section 2422.1(a)(2); and (c) only an employ-
ing office or a labor organization may file a
petition pursuant to section 2422.1(b) or (c).
§2422.3 Contents of a petition.

(a) What to file. A petition must be filed on
a form prescribed by the Board and contain
the following information:

(1) The name and mailing address for each
employing office or activity affected by
issues raised in the petition, including street
number, city, state and zip code.

(2) The name, mailing address and work
telephone number of the contact person for
each employing office or activity affected by
issues raised in the petition.

(3) The name and mailing address for each
labor organization affected by issues raised
in the petition, including street number,
city, state and zip code. If a labor organiza-
tion is affiliated with a national organiza-
tion, the local designation and the national
affiliation should both be included. If a labor
organization is an exclusive representative
of any of the employees affected by issues
raised in the petition, the date of the certifi-
cation and the date any collective bar-
gaining agreement covering the unit will ex-
pire or when the most recent agreement did
expire should be included, if known.

(4) The name, mailing address and work
telephone number of the contact person for
each labor organization affected by issues
raised in the petition.

(5) The name and mailing address for the
petitioner, including street number, city,
state and zip code. If a labor organization pe-
titioner is affiliated with a national organi-
zation, the local designation and the na-
tional affiliation should both be included.

(6) A description of the unit(s) affected by
issues raised in the petition. The description
should generally indicate the geographic lo-
cations and the classifications of the em-
ployees included (or sought to be included)
in, and excluded (or sought to be excluded)
from, the unit.

(7) The approximate number of employees
in the unit(s) affected by issues raised in the
petition.

(8) A clear and concise statement of the
issues raised by the petition and the results
the petitioner seeks.

(9) A declaration by the person signing the
petition, under the penalties of the Criminal
Code (18 U.S.C. 1001), that the contents of the
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petition are true and correct to the best of
the person’s knowledge and belief.

(10) The signature, title, mailing address
and telephone number of the person filing
the petition.

(b) Compliance with 5 U.S.C. 7111(e), as ap-
plied by the CAA. A labor organization/peti-
tioner complies with 5 U.S.C. 7111(e), as ap-
plied by the CAA, by submitting to the em-
ploying office or activity and to the Depart-
ment of Labor a roster of its officers and rep-
resentatives, a copy of its constitution and
bylaws, and a statement of its objectives. By
signing the petition form, the labor organi-
zation/petitioner certifies that it has sub-
mitted these documents to the employing
activity or office and to the Department of
Labor.

(c) Showing of interest supporting a represen-
tation petition. When filing a petition requir-
ing a showing of interest, the petitioner
must:

(1) So indicate on the petition form;

(2) Submit with the petition a showing of
interest of not less than thirty percent (30%)
of the employees in the unit involved in the
petition; and

(3) Include an alphabetical list of the
names constituting the showing of interest.

(d) Petition seeking dues allotment. When
there is no exclusive representative, a peti-
tion seeking certification for dues allotment
shall be accompanied by a showing of mem-
bership in the petitioner of not less than ten
percent (10%) of the employees in the unit
claimed to be appropriate. An alphabetical
list of names constituting the showing of
membership must be submitted.

§2422.4 Service requirements.

Every petition, motion, brief, request,
challenge, written objection, or application
for review shall be served on all parties af-
fected by issues raised in the filing. The serv-
ice shall include all documentation in sup-
port thereof, with the exception of a showing
of interest, evidence supporting challenges
to the validity of a showing of interest, and
evidence supporting objections to an elec-
tion. The filer must submit a written state-
ment of service to the Executive Director.
§2422.5 Filing petitions.

(a) Where to file. Petitions must be filed
with the Executive Director.

(b) Number of copies. An original and two (2)
copies of the petition and the accompanying
material must be filed with the Executive
Director.

(c) Date of filing. A petition is filed when it
is received by the Executive Director.
$2422.6 Notification of filing.

(a) Notification to parties. After a petition is
filed, the Executive Director, on behalf of
the Board, will notify any labor organiza-
tion, employing office or employing activity
that the parties have identified as being af-
fected by issues raised by the petition, that
a petition has been filed with the Office. The
Executive Director, on behalf of the Board,
will also make reasonable efforts to identify
and notify any other party affected by the
issues raised by the petition.

(b) Contents of the notification. The notifica-
tion will inform the labor organization, em-
ploying office or employing activity of:

(1) The name of the petitioner;

(2) The description of the unit(s) or em-
ployees affected by issues raised in the peti-
tion; and,

(3) A statement that all affected parties
should advise the Executive Director in writ-
ing of their interest in the issues raised in
the petition.
$§2422.7 Posting notice of filing of a petition.

(a) Posting notice of petition. When appro-
priate, the Executive Director, on behalf of
the Board, after the filing of a representa-
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tion petition, will direct the employing of-
fice or activity to post copies of a notice to
all employees in places where notices are
normally posted for the employees affected
by issues raised in the petition and/or dis-
tribute copies of a notice in a manner by
which notices are normally distributed.

(b) Contents of notice. The notice shall ad-
vise affected employees about the petition.

(¢) Duration of notice. The notice should be
conspicuously posted for a period of ten (10)
days and not be altered, defaced, or covered
by other material.

§2422.8 Intervention and cross-petitions.

(a) Cross-petitions. A cross-petition is a pe-
tition which involves any employees in a
unit covered by a pending representation pe-
tition. Cross-petitions must be filed in ac-
cordance with this subpart.

(b) Intervention requests and cross-petitions.
A request to intervene and a cross-petition,
accompanied by any necessary showing of in-
terest, must be submitted in writing and
filed with the Executive Director before the
pre-election investigatory hearing opens, un-
less good cause is shown for granting an ex-
tension. If no pre-election investigatory
hearing is held, a request to intervene and a
cross-petition must be filed prior to action
being taken pursuant to §2422.30.

(c) Labor organization intervention requests.
Except for incumbent intervenors, a labor
organization seeking to intervene shall sub-
mit a statement that it has complied with 5
U.S.C. T111(e), as applied by the CAA, and
one of the following:

(1) A showing of interest of ten percent
(10%) or more of the employees in the unit
covered by a petition seeking an election,
with an alphabetical list of the names of the
employees constituting the showing of inter-
est; or

(2) A current or recently expired collective
bargaining agreement covering any of the
employees in the unit affected by issues
raised in the petition; or

(3) Evidence that it is or was, prior to a re-
organization, the certified exclusive rep-
resentative of any of the employees affected
by issues raised in the petition.

(d) Incumbent. An incumbent exclusive rep-
resentative, without regard to the require-
ments of paragraph (c) of this section, will be
considered a party in any representation pro-
ceeding raising issues that affect employees
the incumbent represents, unless it serves
the Board, through the Executive Director,
with a written disclaimer of any representa-
tion interest in the claimed unit.

(e) Employing office. An employing office or
activity will be considered a party if any of
its employees are affected by issues raised in
the petition.

(f) Employing office or activity intervention.
An employing office or activity seeking to
intervene in any representation proceeding
must submit evidence that one or more em-
ployees of the employing office or activity
may be affected by issues raised in the peti-
tion.
$2422.9 Adequacy of showing of interest.

(a) Adequacy. Adequacy of a showing of in-
terest refers to the percentage of employees
in the unit involved as required by §§2422.3
(c) and (d) and 2422.8(c)(1).

(b) Executive Director investigation and ac-
tion. The Executive Director, on behalf of the
Board, will conduct such investigation as
deemed appropriate. The Executive Direc-
tor’s determination, on behalf of the Board,
that the showing of interest is adequate is
final and binding and not subject to collat-
eral attack at a representation hearing or on
appeal to the Board. If the Executive Direc-
tor determines, on behalf of the Board, that
a showing of interest is inadequate, the Ex-
ecutive Director will dismiss the petition, or
deny a request for intervention.
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$§2422.10 Validity of showing of interest.

(a) Validity. Validity questions are raised
by challenges to a showing of interest on
grounds other than adequacy.

(b) Validity challenge. The Executive Direc-
tor or any party may challenge the validity
of a showing of interest.

(c) When and where validity challenges may
be filed. Party challenges to the validity of a
showing of interest must be in writing and
filed with the Executive Director before the
pre-election investigatory hearing opens, un-
less good cause is shown for granting an ex-
tension. If no pre-election investigatory
hearing is held, challenges to the validity of
a showing of interest must be filed prior to
action being taken pursuant to §2422.30.

(d) Contents of wvalidity challenges. Chal-
lenges to the validity of a showing of inter-
est must be supported with evidence.

(e) Executive Director investigation and ac-
tion. The Executive Director, on behalf of the
Board, will conduct such investigation as
deemed appropriate. The Executive Direc-
tor’s determination, on behalf of the Board,
that a showing of interest is valid is final
and binding and is not subject to collateral
attack or appeal to the Board. If the Execu-
tive Director finds, on behalf of the Board,
that the showing of interest is not valid, the
Executive Director will dismiss the petition
or deny the request to intervene.

§2422.11 Challenge to the status of a labor or-
ganization.

(a) Basis of challenge to labor organization
status. The only basis on which a challenge
to the status of a labor organization may be
made is compliance with 5 U.S.C. 7103(a)(4),
as applied by the CAA.

(b) Format and time for filing a challenge.
Any party filing a challenge to the status of
a labor organization involved in the proc-
essing of a petition must do so in writing to
the Executive Director before the pre-elec-
tion investigatory hearing opens, unless
good cause is shown for granting an exten-
sion. If no hearing is held, challenges must
be filed prior to action being taken pursuant
to §2422.30.

§2422.12 Timeliness of petitions seeking an
election.

(a) Election bar. Where there is no certified
exclusive representative, a petition seeking
an election will not be considered timely if
filed within twelve (12) months of a valid
election involving the same unit or a sub-
division of the same unit.

(b) Certification bar. Where there is a cer-
tified exclusive representative of employees,
a petition seeking an election will not be
considered timely if filed within twelve (12)
months after the certification of the exclu-
sive representative of the employees in an
appropriate unit. If a collective bargaining
agreement covering the claimed unit is pend-
ing employing office head review under 5
U.S.C. 7T114(c), as applied by the CAA, or is in
effect, paragraphs (c), (d), or (e) of this sec-
tion apply.

(¢) Bar during employing office head review.
A petition seeking an election will not be
considered timely if filed during the period
of employing office head review under 5
U.S.C. T7114(c), as applied by the CAA. This
bar expires upon either the passage of thirty
(30) days absent employing office head ac-
tion, or upon the date of any timely employ-
ing office head action.

(d) Contract bar where the contract is for
three (3) years or less. Where a collective bar-
gaining agreement is in effect covering the
claimed unit and has a term of three (3)
years or less from the date it became effec-
tive, a petition seeking an election will be
considered timely if filed not more than one
hundred and five (105) and not less than sixty
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(60) days prior to the expiration of the agree-
ment.

(e) Contract bar where the contract is for
more than three (3) years. Where a collective
bargaining agreement is in effect covering
the claimed unit and has a term of more
than three (3) years from the date it became
effective, a petition seeking an election will
be considered timely if filed not more than
one hundred and five (105) and not less than
sixty (60) days prior to the expiration of the
initial three (3) year period, and any time
after the expiration of the initial three (3)
year period.

(f) Unusual circumstances. A petition seek-
ing an election or a determination relating
to representation matters may be filed at
any time when unusual circumstances exist
that substantially affect the unit or major-
ity representation.

(g) Premature extension. Where a collective
bargaining agreement with a term of three
(3) years or less has been extended prior to
sixty (60) days before its expiration date, the
extension will not serve as a basis for dis-
missal of a petition seeking an election filed
in accordance with this section.

(h) Contract requirements. Collective bar-
gaining agreements, including agreements
that go into effect under 5 U.S.C. 7114(c), as
applied by the CAA, and those that auto-
matically renew without further action by
the parties, do not constitute a bar to a peti-
tion seeking an election under this section
unless a clear and unambiguous effective
date, renewal date where applicable, dura-
tion, and termination date are ascertainable
from the agreement and relevant accom-
panying documentation.
$2422.13 Resolution of issues raised by a peti-

tion.

(a) Meetings prior to filing a representation
petition. All parties affected by the represen-
tation issues that may be raised in a petition
are encouraged to meet prior to the filing of
the petition to discuss their interests and
narrow and resolve the issues. If requested
by all parties a representative of the Office
will participate in these meetings.

(b) Meetings to narrow and resolve the issues
after the petition is filed. After a petition is
filed, the Executive Director may require all
affected parties to meet to narrow and re-
solve the issues raised in the petition.
§2422.14 Effect of withdrawal/dismissal.

(a) Withdrawal/dismissal less than sixty (60)
days before contract expiration. When a peti-
tion seeking an election that has been time-
ly filed is withdrawn by the petitioner or dis-
missed by the Executive Director or the
Board less than sixty (60) days prior to the
expiration of an existing agreement between
the incumbent exclusive representative and
the employing office or activity or any time
after the expiration of the agreement, an-
other petition seeking an election will not be
considered timely if filed within a ninety (90)
day period from either:

(1) The date the withdrawal is approved; or

(2) The date the petition is dismissed by
the Executive Director when no application
for review is filed with the Board; or

(3) The date the Board rules on an applica-
tion for review; or

(4) The date the Board issues a Decision
and Order dismissing the petition.

Other pending petitions that have been
timely filed under this Part will continue to
be processed.

(b) Withdrawal by petitioner. A petitioner
who submits a withdrawal request for a peti-
tion seeking an election that is received by
the Executive Director after the notice of
pre-election investigatory hearing issues or
after approval of an election agreement,
whichever occurs first, will be barred from
filing another petition seeking an election
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for the same unit or any subdivision of the
unit for six (6) months from the date of the
approval of the withdrawal by the Executive
Director.

(¢) Withdrawal by incumbent. When an elec-
tion is not held because the incumbent dis-
claims any representation interest in a unit,
a petition by the incumbent seeking an elec-
tion involving the same unit or a subdivision
of the same unit will not be considered time-
ly if filed within six (6) months of cancella-
tion of the election.

§2422.15 Duty to furnish information and co-
operate.

(a) Relevant information. After a petition is
filed, all parties must, upon request of the
Executive Director, furnish the Executive
Director and serve all parties affected by
issues raised in the petition with informa-
tion concerning parties, issues, and agree-
ments raised in or affected by the petition.

(b) Inclusions and exclusions. After a peti-
tion seeking an election is filed, the Execu-
tive Director, on behalf of the Board, may di-
rect the employing office or activity to fur-
nish the Executive Director and all parties
affected by issues raised in the petition with
a current alphabetized list of employees and
job classifications included in and/or ex-
cluded from the existing or claimed unit af-
fected by issues raised in the petition.

(¢) Cooperation. All parties are required to
cooperate in every aspect of the representa-
tion process. This obligation includes co-
operating fully with the Executive Director,
submitting all required and requested infor-
mation, and participating in prehearing con-
ferences and pre-election investigatory hear-
ings. The failure to cooperate in the rep-
resentation process may result in the Execu-
tive Director or the Board taking appro-
priate action, including dismissal of the peti-
tion or denial of intervention.

§2422.16 Election agreements or directed elec-
tions.

(a) Election agreements. Parties are encour-
aged to enter into election agreements.

(b) Executive Director directed election. If the
parties are unable to agree on procedural
matters, specifically, the eligibility period,
method of election, dates, hours, or locations
of the election, the Executive Director, on
behalf of the Board, will decide election pro-
cedures and issue a Direction of Election,
without prejudice to the rights of a party to
file objections to the procedural conduct of
the election.

(¢) Opportunity for an investigatory hearing.
Before directing an election, the Executive
Director shall provide affected parties an op-
portunity for a pre-election investigatory
hearing on other than procedural matters.

(d) Challenges or objections to a directed elec-
tion. A Direction of Election issued under
this section will be issued without prejudice
to the right of a party to file a challenge to
the eligibility of any person participating in
the election and/or objections to the elec-
tion.

§2422.17 Notice of pre-election investigatory
hearing and prehearing conference.

(a) Purpose of notice of an investigatory hear-
ing. The Executive Director, on behalf of the
Board, may issue a notice of pre-election in-
vestigatory hearing involving any issues
raised in the petition.

(b) Contents. The notice of hearing will ad-
vise affected parties about the pre-election
investigatory hearing. The Executive Direc-
tor will also notify affected parties of the
issues raised in the petition and establish a
date for the prehearing conference.

(c) Prehearing conference. A prehearing con-
ference will be conducted by the Executive
Director or her designee, either by meeting
or teleconference. All parties must partici-
pate in a prehearing conference and be pre-
pared to fully discuss, narrow and resolve
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the issues set forth in the notification of the
prehearing conference.

(d) No interlocutory appeal of investigatory
hearing determination. The Executive Direc-
tor’s determination of whether to issue a no-
tice of pre-election investigatory hearing is
not appealable to the Board.
§2422.18 Pre-election investigatory

procedures.

(a) Purpose of a pre-election investigatory
hearing. Representation hearings are consid-
ered investigatory and not adversarial. The
purpose of the hearing is to develop a full
and complete record of relevant and material
facts.

(b) Conduct of hearing. Pre-election inves-
tigatory hearings will be open to the public
unless otherwise ordered by the Executive
Director or her designee. There is no burden
of proof, with the exception of proceedings
on objections to elections as provided for in
§2422.27(b). Formal rules of evidence do not
apply.

(c) Pre-election investigatory hearing. Pre-
election investigatory hearings will be con-
ducted by the Executive Director or her des-
ignee.

(d) Production of evidence. Parties have the
obligation to produce existing documents
and witnesses for the investigatory hearing
in accordance with the instructions of the
Executive Director or her designee. If a
party willfully fails to comply with such in-
structions, the Board may draw an inference
adverse to that party on the issue related to
the evidence sought.

(e) Transcript. An official reporter will
make the official transcript of the pre-elec-
tion investigatory hearing. Copies of the of-
ficial transcript may be examined in the Of-
fice during normal working hours. Requests
by parties to purchase copies of the official
transcript should be made to the official
hearing reporter.

§2422.19 Motions.

(a) Purpose of a motion. Subsequent to the
issuance of a notice of pre-election investiga-
tory hearing in a representation proceeding,
a party seeking a ruling, an order, or relief
must do so by filing or raising a motion stat-
ing the order or relief sought and the
grounds therefor. Challenges and other fil-
ings referenced in other sections of this sub-
part may, in the discretion of the Executive
Director or her designee, be treated as a mo-
tion.

(b) Prehearing motions. Prehearing motions
must be filed in writing with the Executive
Director. Any response must be filed with
the Executive Director within five (5) days
after service of the motion. The Executive
Director shall rule on the motion.

(c) Motions made at the investigatory hear-
ing. During the pre-election investigatory
hearing, motions will be made to the Execu-
tive Director or her designee, and may be
oral on the record, unless otherwise required
in this subpart to be in writing. Responses
may be oral on the record or in writing, but,
absent permission of the Executive Director
or her designee, must be provided before the
hearing closes. The Executive Director or
her designee will rule on motions made at
the hearing.

(d) Posthearing motions. Motions made after
the hearing closes must be filed in writing
with the Board. Any response to a
posthearing motion must be filed with the
Board within five (5) days after service of the
motion.

$2422.20 Rights of parties at a pre-election in-
vestigatory hearing.

(a) Rights. A party at a pre-election inves-
tigatory hearing will have the right:

(1) To appear in person or by a representa-
tive;
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(2) To examine and cross-examine wit-
nesses; and

(3) To introduce into the record relevant
evidence.

(b) Documentary evidence and stipulations.
Parties must submit two (2) copies of docu-
mentary evidence to the Executive Director
or her designee and copies to all other par-
ties. Stipulations of fact between/among the
parties may be introduced into evidence.

(c) Oral argument. Parties will be entitled
to a reasonable period prior to the close of
the hearing for oral argument. Presentation
of a closing oral argument does not preclude
a party from filing a brief under paragraph
(d) of this section.

(d) Briefs. A party will be afforded an op-
portunity to file a brief with the Board.

(1) An original and two (2) copies of a brief
must be filed with the Board within thirty
(30) days from the close of the hearing.

(2) A written request for an extension of
time to file a brief must be filed with and re-
ceived by the Board no later than five (5)
days before the date the brief is due.

(3) No reply brief may be filed without per-
mission of the Board.

§2422.21 Duties and powers of the Erecutive
Director in the conduct of the pre-election
investigatory hearing.

(a) Duties. The Executive Director or her
designee, on behalf of the Board, will receive
evidence and inquire fully into the relevant
and material facts concerning the matters
that are the subject of the investigatory
hearing, and may make recommendations on
the record to the Board.

(b) Powers. During the period a case is as-
signed to the Executive Director or her des-
ignee for pre-election investigatory hearing
and prior to the close of the hearing, the Ex-
ecutive Director or her designee may take
any action necessary to schedule, conduct,
continue, control, and regulate the pre-elec-
tion investigatory hearing, including ruling
on motions when appropriate.

§2422.22 Objections to the conduct of the pre-
election investigatory hearing.

(a) Objections. Objections are oral or writ-
ten complaints concerning the conduct of a
pre-election investigatory hearing.

(b) Exceptions to rulings. There are auto-
matic exceptions to all adverse rulings.

§2422.23 Election procedures.

(a) Ezxecutive Director conducts or supervises
election. The Executive Director, on behalf of
the Board, will decide to conduct or super-
vise the election. In supervised elections,
employing offices or activities will perform
all acts as specified in the Election Agree-
ment or Direction of Election.

(b) Notice of election. Prior to the election a
notice of election, prepared by the Executive
Director, will be posted by the employing of-
fice or activity in places where notices to
employees are customarily posted and/or dis-
tributed in a manner by which notices are
normally distributed. The notice of election
will contain the details and procedures of the
election, including the appropriate unit, the
eligibility period, the date(s), hour(s) and lo-
cation(s) of the election, a sample ballot, and
the effect of the vote.

(c) Sample ballot. The reproduction of any
document purporting to be a copy of the offi-
cial ballot that suggests either directly or
indirectly to employees that the Board en-
dorses a particular choice in the election
may constitute grounds for setting aside an
election if objections are filed under §2422.26.

(d) Secret ballot. All elections will be by se-
cret ballot.

(e) Intervenor withdrawal from ballot. When
two or more labor organizations are included
as choices in an election, an intervening
labor organization may, prior to the ap-
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proval of an election agreement or before the
direction of an election, file a written re-
quest with the Executive Director to remove
its name from the ballot. If the request is
not received prior to the approval of an elec-
tion agreement or before the direction of an
election, unless the parties and the Execu-
tive Director, on behalf of the Board, agree
otherwise, the intervening labor organiza-
tion will remain on the ballot. The Executive
Director’s decision on the request is final
and not subject to the filing of an applica-
tion for review with the Board.

(f) Incumbent withdrawal from ballot in an
election to decertify an incumbent representa-
tive. When there is no intervening labor orga-
nization, an election to decertify an incum-
bent exclusive representative will not be
held if the incumbent provides the Executive
Director with a written disclaimer of any
representation interest in the unit. When
there is an intervenor, an election will be
held if the intervening labor organization
proffers a thirty percent (30%) showing of in-
terest within the time period established by
the Executive Director.

(g) Petitioner withdraws from ballot in an
election. When there is no intervening labor
organization, an election will not be held if
the petitioner provides the Executive Direc-
tor with a written request to withdraw the
petition. When there is an intervenor, an
election will be held if the intervening labor
organization proffers a thirty percent (30%)
showing of interest within the time period
established by the Executive Director.

(h) Observers. All parties are entitled to
representation at the polling location(s) by
observers of their own selection subject to
the Executive Director’s approval.

(1) Parties desiring to name observers must
file in writing with the Executive Director a
request for specifically named observers at
least fifteen (15) days prior to an election.
The Executive Director may grant an exten-
sion of time for filing a request for specifi-
cally named observers for good cause where
a party requests such an extension or on the
Executive Director’s own motion. The re-
quest must name and identify the observers
requested.

(2) An employing office or activity may use
as its observers any employees who are not
eligible to vote in the election, except:

(i) Supervisors or management officials;

(ii) Employees who have any official con-
nection with any of the labor organizations
involved; or

(iii) Non-employees
branch.

(3) A labor organization may use as its ob-
servers any employees eligible to vote in the
election, except:

(i) Employees on leave without pay status
who are working for the labor organization
involved; or

(ii) Employees who hold an elected office
in the union.

(4) Objections to a request for specific ob-
servers must be filed with the Executive Di-
rector stating the reasons in support within
five (b) days after service of the request.

(56) The Executive Director’s ruling on re-
quests for and objections to observers is final
and binding and is not subject to the filing of
an application for review with the Board.

§2422.24 Challenged ballots.

(a) Filing challenges. A party or the Execu-
tive Director may, for good cause, challenge
the eligibility of any person to participate in
the election prior to the employee voting.

(b) Challenged ballot procedure. An indi-
vidual whose eligibility to vote is in dispute
will be given the opportunity to vote a chal-
lenged ballot. If the parties and the Region
are unable to resolve the challenged ballot(s)
prior to the tally of ballots, the unresolved

of the legislative
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challenged ballot(s) will be impounded and
preserved until a determination can be
made, if necessary, by the Executive Direc-
tor or the Board.

$2422.25 Tally of ballots.

(a) Tallying the ballots. When the election is
concluded, the Executive Director or her des-
ignee will tally the ballots.

(b) Service of the tally. When the tally is
completed, the Executive Director will serve
the tally of ballots on the parties in accord-
ance with the election agreement or direc-
tion of election.

(¢) Valid ballots cast. Representation will be
determined by the majority of the valid bal-
lots cast.
$2422.26 Objections to the election.

(a) Filing objections to the election. Objec-
tions to the procedural conduct of the elec-
tion or to conduct that may have improperly
affected the results of the election may be
filed by any party. Objections must be filed
and received by the Executive Director with-
in five (5) days after the tally of ballots has
been served. Any objections must be timely
regardless of whether the challenged ballots
are sufficient in number to affect the results
of the election. The objections must be sup-
ported by clear and concise reasons. An
original and two (2) copies of the objections
must be received by the Executive Director.

(b) Supporting evidence. The objecting party
must file with the Executive Director evi-
dence, including signed statements, docu-
ments and other materials supporting the
objections within ten (10) days after the ob-
jections are filed.

§2422.27 Determinative challenged ballots and
objections.

(a) Investigation. The Executive Director,
on behalf of the Board, will investigate ob-
jections and/or determinative challenged bal-
lots that are sufficient in number to affect
the results of the election.

(b) Burden of proof. A party filing objec-
tions to the election bears the burden of
proof by a preponderance of the evidence
concerning those objections. However, no
party bears the burden of proof on chal-
lenged ballots.

(c) Executive Director action. After inves-
tigation, the Executive Director will take
appropriate action consistent with §2422.30.

(d) Consolidated hearing on objections and/or
determinative challenged ballots and an unfair
labor practice hearing. When appropriate, and
in accordance with §2422.33, objections and/or
determinative challenged ballots may be
consolidated with an unfair labor practice
hearing. Such consolidated hearings will be
conducted by a Hearing Officer. Exceptions
and related submissions must be filed with
the Board and the Board will issue a decision
in accordance with Part 2423 of this chapter
and section 406 of the CAA, except for the
following:

(1) Section 2423.18 of this Subchapter con-
cerning the burden of proof is not applicable;

(2) The Hearing Officer may not rec-
ommend remedial action to be taken or no-
tices to be posted; and,

(3) References to charge and complaint in
Part 2423 of this chapter will be omitted.
§2422.28 Runoff elections.

(a) When a runoff may be held. A runoff
election is required in an election involving
at least three (3) choices, one of which is no
union or neither, when no choice receives a
majority of the valid ballots cast. However,
a runoff may not be held until the objections
to the election and determinative challenged
ballots have been resolved.

(b) Eligibility. Employees who were eligible
to vote in the original election and who are
also eligible on the date of the runoff elec-
tion may vote in the runoff election.
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(c) Ballot. The ballot in the runoff election
will provide for a selection between the two
choices receiving the largest and second
largest number of votes in the election.
$2422.29 Inconclusive elections.

(a) Inconclusive elections. An inconclusive
election is one where challenged ballots are
not sufficient to affect the outcome of the
election and one of the following occurs:

(1) The ballot provides for at least three (3)
choices, one of which is no union or neither
and the votes are equally divided; or

(2) The ballot provides for at least three (3)
choices, the choice receiving the highest
number of votes does not receive a majority,
and at least two other choices receive the
next highest and same number of votes; or

(3) When a runoff ballot provides for a
choice between two labor organizations and
results in the votes being equally divided; or

(4) When the Board determines that there
have been significant procedural irregular-
ities.

(b) Eligibility to vote in a rerun election. A
current payroll period will be used to deter-
mine eligibility to vote in a rerun election.

(¢c) Ballot. If a determination is made that
the election is inconclusive, the election will
be rerun with all the choices that appeared
on the original ballot.

(d) Number of reruns. There will be only one
rerun of an inconclusive election. If the
rerun results in another inconclusive elec-
tion, the tally of ballots will indicate a ma-
jority of valid ballots has not been cast for
any choice and a certification of results will
be issued. If necessary, a runoff may be held
when an original election is rerun.
$2422.30 Ezxecutive Director investigations, no-

tices of pre-election investigatory hearings,
and actions; Board Decisions and Orders.

(a) Executive Director investigation. The Ex-
ecutive Director, on behalf of the Board, will
make such investigation of the petition and
any other matter as the Executive Director
deems necessary.

(b) Executive Director motice of pre-election
investigatory hearing. On behalf of the Board,
the Executive Director will issue a notice of
pre-election investigatory hearing to inquire
into any matter about which a material
issue of fact exists, where there is an issue as
to whether a question concerning representa-
tion exists, and any time there is reasonable
cause to believe a question exists regarding
unit appropriateness.

(¢) Ezxecutive Director action. After inves-
tigation and/or hearing, when a pre-election
investigatory hearing has been ordered, the
Executive Director may, on behalf of the
Board, approve an election agreement, dis-
miss a petition or deny intervention where
there is an inadequate or invalid showing of
interest, or dismiss a petition where there is
an undisputed bar to further processing of
the petition under law, rule or regulation.

(d) Appeal of Executive Director action. A
party may file with the Board an application
for review of an Executive Director action
taken pursuant to section (c) above.

(e) Contents of the Record. When no pre-
election investigatory hearing has been con-
ducted all material submitted to and consid-
ered by the Executive Director during the in-
vestigation becomes a part of the record.
When a pre-election investigatory hearing
has been conducted, the transcript and all
material entered into evidence, including
any posthearing briefs, become a part of the
record.

(f) Transfer of record to Board; Board Deci-
sions and Orders. In cases that are submitted
to the Board for decision in the first in-
stance, the Board shall decide the issues pre-
sented based upon the record developed by
the Executive Director, including the tran-
script of the pre-election investigatory hear-
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ing, if any, documents admitted into the
record and briefs and other approved submis-
sions from the parties. The Board may direct
that a secret ballot election be held, issue an
order dismissing the petition, or make such
other disposition of the matter as it deems
appropriate.

§2422.31 Application for review of an Executive

Director action.

(a) Filing an application for review. A party
must file an application for review with the
Board within sixty (60) days of the Executive
Director’s action. The sixty (60) day time
limit provided for in 5 U.S.C. 7105(f), as ap-
plied by the CAA, may not be extended or
waived.

(b) Contents. An application for review
must be sufficient to enable the Board to
rule on the application without recourse to
the record; however, the Board may, in its
discretion, examine the record in evaluating
the application. An application must specify
the matters and rulings to which excep-
tion(s) is taken, include a summary of evi-
dence relating to any issue raised in the ap-
plication, and make specific reference to
page citations in the transcript if a hearing
was held. An application may not raise any
issue or rely on any facts not timely pre-
sented to the Executive Director.

(c) Review. The Board may, in its discre-
tion, grant an application for review when
the application demonstrates that review is
warranted on one or more of the following
grounds:

(1) The decision raises an issue for which
there is an absence of precedent;

(2) Established law or policy warrants re-
consideration; or,

(3) There is a genuine issue over whether
the Executive Director has:

(i) Failed to apply established law;

(ii) Committed a prejudicial procedural
error;

(iii) Committed a clear and prejudicial
error concerning a substantial factual mat-
ter.

(d) Opposition. A party may file with the
Board an opposition to an application for re-
view within ten (10) days after the party is
served with the application. A copy must be
served on the Executive Director and all
other parties and a statement of service
must be filed with the Board.

(e) Executive Director action becomes the
Board’s action. An action of the Executive Di-
rector becomes the action of the Board when:

(1) No application for review is filed with
the Board within sixty (60) days after the
date of the Executive Director’s action; or

(2) A timely application for review is filed
with the Board and the Board does not un-
dertake to grant review of the Executive Di-
rector’s action within sixty (60) days of the
filing of the application; or

(3) The Board denies an application for re-
view of the Executive Director’s action.

(f) Board grant of review and stay. The
Board may rule on the issue(s) in an applica-
tion for review in its order granting the ap-
plication for review. Neither filing nor
granting an application for review shall stay
any action ordered by the Executive Director
unless specifically ordered by the Board.

(g) Briefs if review is granted. If the Board
does not rule on the issue(s) in the applica-
tion for review in its order granting review,
the Board may, in its discretion, afford the
parties an opportunity to file briefs. The
briefs will be limited to the issue(s) ref-
erenced in the Board’s order granting review.
§2422.32 Certifications and revocations.

(a) Certifications. The Executive Director,
on behalf of the Board, will issue an appro-
priate certification when:

(1) After an election, runoff, or rerun,

(i) No objections are filed or challenged
ballots are not determinative, or
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(ii) Objections and determinative chal-
lenged ballots are decided and resolved; or

(2) The Executive Director takes an action
requiring a certification and that action be-
comes the action of the Board under
§2422.31(e) or the Board otherwise directs the
issuance of a certification.

(b) Revocations. Without prejudice to any
rights and obligations which may exist under
the CAA, the Executive Director, on behalf
of the Board, will revoke a recognition or
certification, as appropriate, and provide a
written statement of reasons when an in-
cumbent exclusive representative files, dur-
ing a representation proceeding, a disclaimer
of any representational interest in the unit.
§2422.33 Relief obtainable under Part 2423.

Remedial relief that was or could have
been obtained as a result of a motion, objec-
tion, or challenge filed or raised under this
subpart, may not be the basis for similar re-
lief if filed or raised as an unfair labor prac-
tice under Part 2423 of this Chapter: provided,
however, that related matters may be con-
solidated for hearing as noted in §2422.27(d)
of this subpart.

§2422.34 Rights and obligations during the
pendency of representation proceedings.

(a) Existing recognitions, agreements, and ob-
ligations under the CAA. During the pendency
of any representation proceeding, parties are
obligated to maintain existing recognitions,
adhere to the terms and conditions of exist-
ing collective bargaining agreements, and
fulfill all other representational and bar-
gaining responsibilities under the CAA.

(b) Unit status of individual employees. Not-
withstanding paragraph (a) of this section
and except as otherwise prohibited by law, a
party may take action based on its position
regarding the bargaining unit status of indi-
vidual employees, pursuant to 5 U.S.C.
7103(a)(2), 7112(b) and (c), as applied by the
CAA: provided, however, that its actions may
be challenged, reviewed, and remedied where
appropriate.

PART 2423—UNFAIR LABOR PRACTICE

PROCEEDINGS
Sec.
2423.1
2423.2

Applicability of this part.

Informal proceedings.

2423.3 Who may file charges.

2423.4 Contents of the charge;
evidence and documents.

2423.5 Selection of the unfair labor practice
procedure or the negotiability procedure.

2423.6 Filing and service of copies.

2423.7 Investigation of charges.

2423.8 Amendment of charges.

2423.9 Action by the General Counsel.

2423.10 Determination not to file complaint.

2423.11 Settlement or adjustment of issues.

2423.12 Filing and contents of the com-
plaint.

2423.13 Answer to the complaint.

2423.14 Prehearing disclosure;
hearing.

2423.15 Intervention.

2423.16 [Reserved]

2423.17 [Reserved]

2423.18 Burden of proof before the Hearing
Officer.

2423.19 Duties and powers of the Hearing Of-
ficer.

2423.20 [Reserved]

2423.21 [Reserved]

2423.22 [Reserved]

2423.23 [Reserved]

2423.24 [Reserved]

2423.25 [Reserved]

2423.26 Hearing Officer decisions; entry in
records of the Office.

2423.27 Appeal to the Board.

2423.28 [Reserved]

2423.29 Action by the Board.

2423.30 Compliance with decisions and or-
ders of the Board.

supporting

conduct of
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2423.31 Backpay proceedings.
$§2423.1 Applicability of this part.

This part is applicable to any charge of al-
leged unfair labor practices occurring on or
after October 1, 1996.
$2423.2 Informal proceedings.

(a) The purposes and policies of chapter 71,
as applied by the CAA, can best be achieved
by the cooperative efforts of all persons cov-
ered by the program. To this end, it shall be
the policy of the Board and the General
Counsel to encourage all persons alleging un-
fair labor practices and persons against
whom such allegations are made to meet
and, in good faith, attempt to resolve such
matters prior to the filing of unfair labor
practice charges.

(b) In furtherance of the policy referred to
in paragraph (a) of this section, and noting
the 180 day period of limitation set forth in
section 220(c)(2) of the CAA, it shall be the
policy of the Board and the General Counsel
to encourage the informal resolution of un-
fair labor practice allegations subsequent to
the filing of a charge and prior to the filing
of a complaint by the General Counsel.

(c) In order to afford the parties an oppor-
tunity to implement the policy referred to in
paragraphs (a) and (b) of this section, the in-
vestigation of an unfair labor practice
charge by the General Counsel will normally
not commence until the parties have been af-
forded a reasonable amount of time, not to
exceed fifteen (15) days from the filing of the
charge, during which period the parties are
urged to attempt to informally resolve the
unfair labor practice allegation.

§2423.3 Who may file charges.

An employing office, employing activity,
or labor organization may be charged by any
person with having engaged in or engaging in
any unfair labor practice prohibited under 5
U.S.C. 7116, as applied by the CAA.

§2423.4 Contents of the charge; supporting evi-
dence and documents.

(a) A charge alleging a violation of 5 U.S.C.
7116, as applied by the CAA, shall be sub-
mitted on forms prescribed by the General
Counsel and shall contain the following:

(1) The name, address and telephone num-
ber of the person(s) making the charge;

(2) The name, address and telephone num-
ber of the employing office or activity, or
labor organization against whom the charge
is made;

(3) A clear and concise statement of the
facts constituting the alleged unfair labor
practice, a statement of the section(s) and
subsection(s) of chapter 71 of title 5 of the
United States Code made applicable by the
CAA alleged to have been violated, and the
date and place of occurrence of the par-
ticular acts; and

(4) A statement of any other procedure in-
voked involving the subject matter of the
charge and the results, if any, including
whether the subject matter raised in the
charge (i) has been raised previously in a
grievance procedure; (ii) has been referred to
the Board under Part 2471 of these regula-
tions, or the Federal Mediation and Concilia-
tion Service, or (iii) involves a negotiability
issue raised by the charging party in a peti-
tion pending before the Board pursuant to
Part 2424 of this subchapter.

(b) Such charge shall be in writing and
signed and shall contain a declaration by the
person signing the charge, under the pen-
alties of the Criminal Code (18 U.S.C. 1001),
that its contents are true and correct to the
best of that person’s knowledge and belief.

(c) When filing a charge, the charging
party shall submit to the General Counsel
any supporting evidence and documents.
$§2423.5 Selection of the unfair labor practice

procedure or the negotiability procedure.

Where a labor organization files an unfair
labor practice charge pursuant to this part
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which involves a negotiability issue, and the
labor organization also files pursuant to part
2424 of this subchapter a petition for review
of the same negotiability issue, the Board
and the General Counsel ordinarily will not
process the unfair labor practice charge and
the petition for review simultaneously.
Under such circumstances, the labor organi-
zation must select under which procedure to
proceed. Upon selection of one procedure,
further action under the other procedure will
ordinarily be suspended. Such selection must
be made regardless of whether the unfair
labor practice charge or the petition for re-
view of a negotiability issue is filed first. No-
tification of this selection must be made in
writing at the time that both procedures
have been invoked, and must be served on
the Board, the General Counsel and all par-
ties to both the unfair labor practice case
and the negotiability case.

§2423.6 Filing and service of copies.

(a) An original and four (4) copies of the
charge together with one copy for each addi-
tional charged party named shall be filed
with the General Counsel.

(b) Upon the filing of a charge, the charg-
ing party shall be responsible for the service
of a copy of the charge (without the sup-
porting evidence and documents) upon the
person(s) against whom the charge is made,
and for filing a written statement of such
service with the General Counsel. The Gen-
eral Counsel will, as a matter of course,
cause a copy of such charge to be served on
the person(s) against whom the charge is
made, but shall not be deemed to assume re-
sponsibility for such service.

(¢) A charge will be deemed to be filed
when it is received by the General Counsel in
accordance with the requirements in para-
graph (a) of this section.

§2423.7 Investigation of charges.

(a) The General Counsel shall conduct such
investigation of the charge as the General
Counsel deems necessary. Consistent with
the policy set forth in §2423.2, the investiga-
tion will normally not commence until the
parties have been afforded a reasonable
amount of time, not to exceed fifteen (15)
days from the filing of the charge, to infor-
mally resolve the unfair labor practice alle-
gation.

(b) During the course of the investigation
all parties involved will have an opportunity
to present their evidence and views to the
General Counsel.

(c) In connection with the investigation of
charges, all persons are expected to cooper-
ate fully with the General Counsel.

(d) The purposes and policies of chapter 71,
as applied by the CAA, can best be achieved
by the full cooperation of all parties in-
volved and the voluntary submission of all
potentially relevant information from all po-
tential sources during the course of the in-
vestigation. To this end, it shall be the pol-
icy of the Board and the General Counsel to
protect the identity of individuals and the
substance of the statements and information
they submit or which is obtained during the
investigation as a means of assuring the
Board’s and the General Counsel’s con-
tinuing ability to obtain all relevant infor-
mation.

§2423.8 Amendment of charges.

Prior to the issuance of a complaint, the
charging party may amend the charge in ac-
cordance with the requirements set forth in
§2423.6.

§2423.9 Action by the General Counsel.

(a) The General Counsel shall take action
which may consist of the following, as appro-
priate:

(1) Approve a request to withdraw a
charge;
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(2) Refuse to file a complaint;

(3) Approve a written settlement and rec-
ommend that the Executive Director approve
a written settlement agreement in accord-
ance with the provisions of section 414 of the
CAA;

(4) File a complaint;

(5) Upon agreement of all parties, transfer
to the Board for decision, after filing of a
complaint, a stipulation of facts in accord-
ance with the provisions of §2429.1(a) of this
subchapter; or

(6) Withdraw a complaint.

§2423.10 Determination not to file complaint.

(a) If the General Counsel determines that
the charge has not been timely filed, that
the charge fails to state an unfair labor prac-
tice, or for other appropriate reasons, the
General Counsel may request the charging
party to withdraw the charge, and in the ab-
sence of such withdrawal within a reasonable
time, decline to file a complaint.

(b) The charging party may not obtain a
review of the General Counsel’s decision not
to file a complaint.

§2423.11 Settlement or adjustment of issues.

(a) At any stage of a proceeding prior to
hearing, where time, the nature of the pro-
ceeding, and the public interest permit, all
interested parties shall have the opportunity
to submit to the Executive Director or Gen-
eral Counsel, as appropriate, for consider-
ation, all facts and arguments concerning of-
fers of settlement, or proposals of adjust-
ment.

Precomplaint settlements

(b)(1) Prior to the filing of any complaint
or the taking of other formal action, the
General Counsel will afford the charging
party and the respondent a reasonable period
of time in which to enter into a settlement
agreement to be submitted to and approved
by the General Counsel and the Executive
Director. Upon approval by the General
Counsel and Executive Director and compli-
ance with the terms of the settlement agree-
ment, no further action shall be taken in the
case. If the respondent fails to perform its
obligations under the settlement agreement,
the General Counsel may determine to insti-
tute further proceedings.

(2) In the event that the charging party
fails or refuses to become a party to a settle-
ment agreement offered by the respondent, if
the General Counsel concludes that the of-
fered settlement will effectuate the policies
of chapter 71, as applied by the CAA, the
agreement shall be between the respondent
and the General Counsel and the latter shall
decline to file a complaint.

Post complaint settlement policy

(c) Consistent with the policy reflected in
paragraph (a) of this section, even after the
filing of a complaint, the Board favors the
settlement of issues. Such settlements may
be accomplished as provided in paragraph (b)
of this section. The parties may, as part of
the settlement, agree to waive their right to
a hearing and agree further that the Board
may issue an order requiring the respondent
to take action appropriate to the terms of
the settlement. Ordinarily such a settlement
agreement will also contain the respondent’s
consent to the Board’s application for the
entry of a decree by the United States Court
of Appeals for the Federal Circuit enforcing
the Board’s order.

Post complaint prehearing settlements

(@)(1) If, after the filing of a complaint, the
charging party and the respondent enter into
a settlement agreement, and such agreement
is accepted by the General Counsel, the set-
tlement agreement shall be submitted to the
Executive Director for approval.

(2) If, after the filing of a complaint, the
charging party fails or refuses to become a
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party to a settlement agreement offered by
the respondent, and the General Counsel con-
cludes that the offered settlement will effec-
tuate the policies of chapter 71, as applied by
the CAA, the agreement shall be between the
respondent and the General Counsel. The
charging party will be so informed and pro-
vided a brief written statement by the Gen-
eral Counsel of the reasons therefor. The set-
tlement agreement together with the charg-
ing party’s objections, if any, and the Gen-
eral Counsel’s written statements, shall be
submitted to the Executive Director for ap-
proval. The Executive Director may approve
or disapprove any settlement agreement.

(3) After the filing of a complaint, if the
General Counsel concludes that it will effec-
tuate the policies of chapter 71, as applied by
the CAA, the General Counsel may withdraw
the complaint.

Settlements after the opening of the hearing

(e)(1) After filing of a complaint and after
opening of the hearing, if the General Coun-
sel concludes that it will effectuate the poli-
cies of chapter 71, as applied by the CAA, the
General Counsel may request the Hearing Of-
ficer for permission to withdraw the com-
plaint and, having been granted such permis-
sion to withdraw the complaint, may ap-
prove a settlement and recommend that the
Executive Director approve the settlement
pursuant to paragraph (b) of this section.

(2) If, after filing of a complaint and after
opening of the hearing, the parties enter into
a settlement agreement that contains the re-
spondent’s consent to the Board’s applica-
tion for the entry of a decree by the United
States Court of Appeals for the Federal Cir-
cuit enforcing the Board’s order, the General
Counsel may request the Hearing Officer and
the Executive Director to approve such set-
tlement agreement, and upon such approval,
to transmit the agreement to the Board for
approval.

(3) If the charging party fails or refuses to
become a party to a settlement agreement,
offered by the respondent, that contains the
respondent’s consent to the Board’s applica-
tion for the entry of a decree by the United
States Court of Appeals for the Federal Cir-
cuit enforcing the Board’s order, and the
General Counsel concludes that the offered
settlement will effectuate the policies of
chapter 71, as applied to the CAA, the agree-
ment shall be between the respondent and
the General Counsel. After the charging
party is given an opportunity to state on the
record or in writing the reasons for opposing
the settlement, the General Counsel may re-
quest the Hearing Officer and the Executive
Director to approve such settlement agree-
ment, and upon such approval, to transmit
the agreement to the Board for approval.
The Board may approve or disapprove any
such settlement agreement or return the
case to the Hearing Officer for other appro-
priate action.

$2423.12 Filing and contents of the complaint.

(a) After a charge is filed, if it appears to
the General Counsel that formal proceedings
in respect thereto should be instituted, the
General Counsel shall file a formal com-
plaint: Provided, however, That a determina-
tion by the General Counsel to file a com-
plaint shall not be subject to review.

(b) The complaint shall include:

(1) Notice of the charge;

(2) Any information required pursuant to
the Procedural Rules of the Office.

(c) Any such complaint may be withdrawn
before the hearing by the General Counsel.

$2423.13 Answer to the complaint.

A respondent shall file an answer to a com-
plaint in accordance with the requirements
of the Procedural Rules of the Office.
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§2423.14 Prehearing disclosure; conduct of

hearing.
The procedures for prehearing discovery
and the conduct of the hearing are set forth
in the Procedural Rules of the Office.

§2423.15 Intervention.

Any person involved and desiring to inter-
vene in any proceeding pursuant to this part
shall file a motion in accordance with the
procedures set forth in the Procedural Rules
of the Office. The motion shall state the
grounds upon which such person claims in-
volvement.

§423.16 [Reserved]

§423.17 [Reserved]

§423.18 Burden of proof before the Hearing Of-
ficer.

The General Counsel shall have the respon-
sibility of presenting the evidence in support
of the complaint and shall have the burden
of proving the allegations of the complaint
by a preponderance of the evidence.

2423.19 Duties and powers of the Hearing Offi-
cer.

It shall be the duty of the Hearing Officer
to inquire fully into the facts as they relate
to the matter before such Hearing Officer,
subject to the rules and regulations of the
Office and the Board.

§2423.20 [Reserved]
§2423.21 [Reserved]
§2423.22 [Reserved]
§2423.23 [Reserved]
$2423.24 [Reserved]
$2423.25 [Reserved]
$2423.26 Hearing Officer decisions; entry in
records of the Office.

In accordance with the Procedural Rules of
the Office, the Hearing Officer shall issue a
written decision and that decision will be en-
tered into the records of the Office.

$§2423.27 Appeal to the Board.

An aggrieved party may seek review of a
decision and order of the Hearing Officer in
accordance with the Procedural Rules of the
Office.

§2423.28 [Reserved]
$2423.29 Action by the Board.

(a) If an appeal is filed, the Board shall re-
view the decision of the Hearing Officer in
accordance with section 406 of the CAA, and
the Procedural Rules of the Office.

(b) Upon finding a violation, the Board
shall issue an order:

(1) To cease and desist from any such un-
fair labor practice in which the employing
office or labor organization is engaged;

(2) Requiring the parties to renegotiate a
collective bargaining agreement in accord-
ance with the order of the Board and requir-
ing that the agreement, as amended, be
given retroactive effect;

(3) Requiring reinstatement of an em-
ployee with backpay in accordance with 5
U.S.C. 5596; or

(4) Including any combination of the ac-
tions described in paragraphs (1) through (3)
of this paragraph (b), or such other action as
will carry out the purpose of the chapter 71,
as applied by the CAA.

(¢c) Upon finding no violation, the Board
shall dismiss the complaint.

$2423.30 Compliance with decisions and orders
of the Board.

When remedial action is ordered, the re-
spondent shall report to the Office within a
specified period that the required remedial
action has been effected. When the General
Counsel or the Executive Director finds that
the required remedial action has not been ef-
fected, the General Counsel or the Executive
Director shall take such action as may be
appropriate, including referral to the Board
for enforcement.
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§2423.31 Backpay proceedings.

After the entry of a Board order directing
payment of backpay, or the entry of a court
decree enforcing such order, if it appears to
the General Counsel that a controversy ex-
ists which cannot be resolved without a for-
mal proceeding, the General Counsel may
issue and serve on all parties a backpay spec-
ification accompanied by a request for hear-
ing or a request for hearing without a speci-
fication. Upon receipt of the request for
hearing, the Executive Director will appoint
an independent Hearing Officer. The respond-
ent shall, within twenty (20) days after the
service of a backpay specification, file an an-
swer thereto in accordance with the Office’s
Procedural Rules. No answer need be filed by
the respondent to a notice of hearing issued
without a specification. After the issuance of
a notice of hearing, with or without a back-
pay specification, the hearing procedures
provided in the Procedural Rules of the Of-
fice shall be followed insofar as applicable.

PART 2424—EXPEDITED REVIEW OF
NEGOTIABILITY ISSUES
Subpart A—Instituting an Appeal
Sec.
2424.1
2424.2
2424.3

Conditions governing review.

Who may file a petition.

Time limits for filing.

2424.4 Content of petition; service.

2424.5 Selection of the unfair labor practice

procedure or the negotiability procedure.

2424.6 Position of the employing office; time

limits for filing; service.

2424.7 Response of the exclusive representa-

tive; time limits for filing; service.

2424.8 Additional submissions to the Board.

2424.9 Hearing.

2424.10 Board decision and order;

ance.

Subpart B—Criteria for Determining Com-
pelling Need for Employing Office Rules
and Regulations

2424.11 TIllustrative criteria.

Subpart A—Instituting an Appeal

§2424.1 Conditions governing review.

The Board will consider a negotiability
issue under the conditions prescribed by 5
U.S.C. 7117 (b) and (c), as applied by the CAA,
namely: If an employing office involved in
collective bargaining with an exclusive rep-
resentative alleges that the duty to bargain
in good faith does not extend to any matter
proposed to be bargained because, as pro-
posed, the matter is inconsistent with law,
rule or regulation, the exclusive representa-
tive may appeal the allegation to the Board
when—

(a) It disagrees with the employing office’s
allegation that the matter as proposed to be
bargained is inconsistent with any Federal
law or any Government-wide rule or regula-
tion; or

(b) It alleges, with regard to any employ-
ing office rule or regulation asserted by the
employing office as a bar to negotiations on
the matter, as proposed, that:

(1) The rule or regulation violates applica-
ble law, or rule or regulation of appropriate
authority outside the employing office;

(2) The rule or regulation was not issued by
the employing office or by any primary na-
tional subdivision of the employing office, or
otherwise is not applicable to bar negotia-
tions with the exclusive representative,
under 5 U.S.C. 7117(a)(3), as applied by the
CAA; or

(3) No compelling need exists for the rule
or regulation to bar negotiations on the mat-
ter, as proposed, because the rule or regula-
tion does not meet the criteria established in
subpart B of this part.
$§2424.2 Who may file a petition.

A petition for review of a negotiability
issue may be filed by an exclusive represent-
ative which is a party to the negotiations.

compli-
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$2424.3 Time limits for filing.

The time limit for filing a petition for re-
view is fifteen (15) days after the date the
employing office’s allegation that the duty
to bargain in good faith does not extend to
the matter proposed to be bargained is
served on the exclusive representative. The
exclusive representative shall request such
allegation in writing and the employing of-
fice shall make the allegation in writing and
serve a copy on the exclusive representative:
provided, however, that review of a negotia-
bility issue may be requested by an exclusive
representative under this subpart without a
prior written allegation by the employing of-
fice if the employing office has not served
such allegation upon the exclusive represent-
ative within ten (10) days after the date of
the receipt by any employing office bar-
gaining representative at the negotiations of
a written request for such allegation.

§2424.4 Content of petition; service.

(a) A petition for review shall be dated and
shall contain the following:

(1) A statement setting forth the express
language of the proposal sought to be nego-
tiated as submitted to the employing office;

(2) An explicit statement of the meaning
attributed to the proposal by the exclusive
representative including:

(i) Explanation of terms of art, acronyms,
technical language, or any other aspect of
the language of the proposal which is not in
common usage; and

(ii) Where the proposal is concerned with a
particular work situation, or other par-
ticular circumstances, a description of the
situation or circumstances which will enable
the Board to understand the context in
which the proposal is intended to apply;

(3) A copy of all pertinent material, includ-
ing the employing office’s allegation in writ-
ing that the matter, as proposed, is not with-
in the duty to bargain in good faith, and
other relevant documentary material; and

(4) Notification by the petitioning labor or-
ganization whether the negotiability issue is
also involved in an unfair labor practice
charge filed by such labor organization under
part 2423 of this subchapter and pending be-
fore the General Counsel.

(b) A copy of the petition including all at-
tachments thereto shall be served on the em-
ploying office head and on the principal em-
ploying office bargaining representative at
the negotiations.

(c)(1) Filing an incomplete petition for re-
view will result in the exclusive representa-
tive being asked to provide the missing or in-
complete information. Noncompliance with a
request to complete the record may result in
dismissal of the petition.

(2) The processing priority accorded to an
incomplete petition, relative to other pend-
ing negotiability appeals, will be based upon
the date when the petition is completed not
the date it was originally filed.

§2424.5 Selection of the unfair labor practice
procedure or the negotiability procedure.

Where a labor organization files an unfair
labor practice charge pursuant to part 2423 of
this subchapter which involves a negotia-
bility issue, and the labor organization also
files pursuant to this part a petition for re-
view of the same negotiability issue, the
Board and the General Counsel ordinarily
will not process the unfair labor practice
charge and the petition for review simulta-
neously. Under such circumstances, the
labor organization must select under which
procedure to proceed. Upon selection of one
procedure, further action under the other
procedure will ordinarily be suspended. Such
selection must be made regardless of wheth-
er the unfair labor practice charge or the pe-
tition for review of a negotiability issue is
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filed first. Notification of this selection must
be made in writing at the time that both
procedures have been invoked, and must be
served on the Board, the General Counsel
and all parties to both the unfair labor prac-
tice case and the negotiability case.

$2424.6 Position of the employing office; time
limits for filing; service.

(a) Within thirty (30) days after the date of
the receipt by the head of an employing of-
fice of a copy of a petition for review of a ne-
gotiability issue the employing office shall
file a statement

(1) Withdrawing the allegation that the
duty to bargain in good faith does not extend
to the matter proposed to be negotiated; or

(2) Setting forth in full its position on any
matters relevant to the petition which it
wishes the Board to consider in reaching its
decision, including a full and detailed state-
ment of its reasons supporting the allega-
tion. The statement shall cite the section of
any law, rule or regulation relied upon as a
basis for the allegation and shall contain a
copy of any internal employing office rule or
regulation so relied upon. The statement
shall include:

(i) Explanation of the meaning the employ-
ing office attributes to the proposal as a
whole, including any terms of art, acronyms,
technical language or any other aspect of the
language of the proposal which is not in
common usage; and

(ii) Description of a particular work situa-
tion, or other particular circumstance the
employing office views the proposal to con-
cern, which will enable the Board to under-
stand the context in which the proposal is
considered to apply by the employing office.

(b) A copy of the employing office’s state-
ment of position, including all attachments
thereto shall be served on the exclusive rep-
resentative.

§2424.7 Response of the exclusive representa-
tive; time limits for filing; service.

(a) Within fifteen (15) days after the date of
the receipt by an exclusive representative of
a copy of an employing office’s statement of
position the exclusive representative shall
file a full and detailed response stating its
position and reasons for:

(1) Disagreeing with the employing office’s
allegation that the matter, as proposed to be
negotiated, is inconsistent with any Federal
law or Government-wide rule or regulation;
or

(2) Alleging that the employing office’s
rules or regulations violate applicable law,
or rule or regulation or appropriate author-
ity outside the employing office; that the
rules or regulations were not issued by the
employing office or by any primary national
subdivision of the employing office, or other-
wise are not applicable to bar negotiations
under 5 U.S.C. 7117(a)(3), as applied by the
CAA; or that no compelling need exists for
the rules or regulations to bar negotiations.

(b) The response shall cite the particular
section of any law, rule or regulation alleged
to be violated by the employing office’s rules
or regulations; or shall explain the grounds
for contending the employing office rules or
regulations are not applicable to bar nego-
tiations under 5 U.S.C. 7117(a)(3), as applied
by the CAA, or fail to meet the criteria es-
tablished in subpart B of this part, or were
not issued at the employing office head-
quarters level or at the level of a primary
national subdivision.

(c) A copy of the response of the exclusive
representative including all attachments
thereto shall be served on the employing of-
fice head and on the employing office’s rep-
resentative of record in the proceeding be-
fore the Board.
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§2424.8 Additional submissions to the Board.

The Board will not consider any submis-
sion filed by any party, whether supple-
mental or responsive in nature, other than
those authorized under §§2424.2 through
2424.7 unless such submission is requested by
the Board; or unless, upon written request by
any party, a copy of which is served on all
other parties, the Board in its discretion
grants permission to file suchsubmission.

§2424.9 Hearing.

A hearing may be held, in the discretion of
the Board, before a determination is made
under 5 U.S.C. 7117(b) or (c), as applied by the
CAA. If a hearing is held, it shall be expe-
dited to the extent practicable and shall not
include the General Counsel as a party.

$2424.10 Board decision and order; compliance.

(a) Subject to the requirements of this sub-
part the Board shall expedite proceedings
under this part to the extent practicable and
shall issue to the exclusive representative
and to the employing office a written deci-
sion on the allegation and specific reasons
therefor at the earliest practicable date.

(b) If the Board finds that the duty to bar-
gain extends to the matter proposed to be
bargained, the decision of the Board shall in-
clude an order that the employing office
shall upon request (or as otherwise agreed to
by the parties) bargain concerning such mat-
ter. If the Board finds that the duty to bar-
gain does not extend to the matter proposed
to be negotiated, the Board shall so state
and issue an order dismissing the petition for
review of the negotiability issue. If the
Board finds that the duty to bargain extends
to the matter proposed to be bargained only
at the election of the employing office, the
Board shall so state and issue an order dis-
missing the petition for review of the nego-
tiability issue.

(c) When an order is issued as provided in
paragraph (b) of this section, the employing
office or exclusive representative shall re-
port to the Executive Director within a spec-
ified period failure to comply with an order
that the employing office shall upon request
(or as otherwise agreed to by the parties)
bargain concerning the disputed matter.

Subpart B—Criteria for Determining Com-
pelling Need for Employing Office Rules
and Regulations

§2424.11 Illustrative criteria.

A compelling need exists for an employing
office rule or regulation concerning any con-
dition of employment when the employing
office demonstrates that the rule or regula-
tion meets one or more of the following illus-
trative criteria:

(a) The rule or regulation is essential, as
distinguished from helpful or desirable, to
the accomplishment of the mission or the
execution of functions of the employing of-
fice or primary national subdivision in a
manner which is consistent with the require-
ments of an effective and efficient govern-
ment.

(b) The rule or regulation is necessary to
insure the maintenance of basic merit prin-
ciples.

(c) The rule or regulation implements a
mandate to the employing office or primary
national subdivision under law or other out-
side authority, which implementation is es-
sentially nondiscretionary in nature.

PART 2425—REVIEW OF ARBITRATION
AWARDS

Sec.

2425.1 Who may file an exception; time lim-
its for filing; opposition; service.

2425.2 Content of exception.

2425.3 Grounds for review.

2425.4 Board decision.

CONGRESSIONAL RECORD — SENATE

$2425.1 Who may file an exception,; time limits
for filing; opposition; service.

(a) Either party to arbitration under the
provisions of chapter 71 of title 5 of the
United States Code, as applied by the CAA,
may file an exception to an arbitrator’s
award rendered pursuant to the arbitration.

(b) The time limit for filing an exception
to an arbitration award is thirty (30) days be-
ginning on the date the award is served on
the filing party.

(c) An opposition to the exception may be
filed by a party within thirty (30) days after
the date of service of the exception.

(d) A copy of the exception and any opposi-
tion shall be served on the other party.
§2425.2 Content of exception.

An exception must be a dated, self-con-
tained document which sets forth in full:

(a) A statement of the grounds on which
review is requested;

(b) Evidence or rulings bearing on the
issues before the Board;

(c) Arguments in support of the stated
grounds, together with specific reference to
the pertinent documents and citations of au-
thorities; and

(d) A legible copy of the award of the arbi-
trator and legible copies of other pertinent
documents; and

(e) The name and address of the arbitrator.
$2425.3 Grounds for review.

The Board will review an arbitrator’s
award to which an exception has been filed
to determine if the award is deficient—

(a) Because it is contrary to any law, rule
or regulation; or

(b) On other grounds similar to those ap-
plied by Federal courts in private sector
labor-management relations.

§2425.4 Board decision.

The Board shall issue its decision and
order taking such action and making such
recommendations concerning the award as it
considers necessary, consistent with applica-
ble laws, rules, or regulations.

PART 2426—NATIONAL CONSULTATION
RIGHTS AND CONSULTATION RIGHTS
ON GOVERNMENT-WIDE RULES OR
REGULATIONS
Subpart A—National Consultation Rights

Sec.

2426.1 Requesting; granting; criteria.

2426.2 Requests; petition and procedures for
determination of eligibility for national
consultation rights.

2426.3 Obligation to consult.

Subpart B—Consultation Rights on
Government-wide Rules or Regulations

2426.11 Requesting; granting; criteria.

2426.12 Requests; petition and procedures
for determination of eligibility for con-
sultation rights on Government-wide
rules or regulations.

2426.13 Obligation to consult.

Subpart A—National Consultation Rights
§2426.1 Requesting; granting; criteria.

(a) An employing office shall accord na-
tional consultation rights to a labor organi-
zation that:

(1) Requests national consultation rights
at the employing office level; and

(2) Holds exclusive recognition for ten per-
cent (10%) or more of the total number of
personnel employed by the employing office.

(b) An employing office’s primary national
subdivision which has authority to formu-
late conditions of employment shall accord
national consultation rights to a labor orga-
nization that:

(1) Requests national consultation rights
at the primary national subdivision level;
and

(2) Holds exclusive recognition for ten per-
cent (10%) or more of the total number of
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personnel employed by the primary national
subdivision.

(c) In determining whether a labor organi-
zation meets the requirements as prescribed
in paragraphs (a)(2) and (b)(2) of this section,
the following will not be counted:

(1) At the employing office level, employ-
ees represented by the labor organization
under national exclusive recognition granted
at the employing office level.

(2) At the primary national subdivision
level, employees represented by the labor or-
ganization under national exclusive recogni-
tion granted at the agency level or at that
primary national subdivision level.

(d) An employing office or a primary na-
tional subdivision of an employing office
shall not grant national consultation rights
to any labor organization that does not meet
the criteria prescribed in paragraphs (a), (b)
and (c) of this section.
$2426.2 Requests; petition and procedures for

determination of eligibility for national con-
sultation rights.

(a) Requests by labor organizations for na-
tional consultation rights shall be submitted
in writing to the headquarters of the em-
ploying office or the employing office’s pri-
mary national subdivision, as appropriate,
which headquarters shall have fifteen (15)
days from the date of service of such request
to respond thereto in writing.

(b) Issues relating to a labor organization’s
eligibility for, or continuation of, national
consultation rights shall be referred to the
Board for determination as follows:

(1) A petition for determination of the eli-
gibility of a labor organization for national
consultation rights under criteria set forth
in §2426.1 may be filed by a labor organiza-
tion.

(2) A petition for determination of eligi-
bility for national consultation rights shall
be submitted on a form prescribed by the
Board and shall set forth the following infor-
mation:

(i) Name and affiliation, if any, of the peti-
tioner and its address and telephone number;

(ii) A statement that the petitioner has
submitted to the employing office or the pri-
mary national subdivision and to the Assist-
ant Secretary a roster of its officers and rep-
resentatives, a copy of its constitution and
bylaws, and a statement of its objectives;

(iii) A declaration by the person signing
the petition, under the penalties of the
Criminal Code (18 U.S.C. 1001), that its con-
tents are true and correct to the best of such
person’s knowledge and belief;

(iv) The signature of the petitioner’s rep-
resentative, including such person’s title and
telephone number;

(v) The name, address, and telephone num-
ber of the employing office or primary na-
tional subdivision in which the petitioner
seeks to obtain or retain national consulta-
tion rights, and the persons to contact and
their titles, if known;

(vi) A showing that petitioner holds ade-
quate exclusive recognition as required by
§2426.1; and

(vii) A statement as appropriate:

(A) That such showing has been made to
and rejected by the employing office or pri-
mary national subdivision, together with a
statement of the reasons for rejection, if
any, offered by that employing office or pri-
mary national subdivision;

(B) That the employing office or primary
national subdivision has served notice of its
intent to terminate existing national con-
sultation rights, together with a statement
of the reasons for termination; or

(C) That the employing office or primary
national subdivision has failed to respond in
writing to a request for national consulta-
tion rights made under §2426.2(a) within fif-
teen (15) days after the date the request is
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served on the employing office or primary
national subdivision.

(3) The following regulations govern peti-
tions filed under this section:

(i) A petition for determination of eligi-
bility for national consultation rights shall
be filed with the Executive Director.

(ii) An original and four (4) copies of a peti-
tion shall be filed, qtogether with a state-
ment of any other relevant facts and of all
correspondence.

(iii) Copies of the petition together with
the attachments referred to in paragraph
(b)(3)(i1) of this section shall be served by the
petitioner on all known interested parties,
and a written statement of such service shall
be filed with the Executive Director.

(iv) A petition shall be filed within thirty
(30) days after the service of written notice
by the employing office or primary national
subdivision of its refusal to accord national
consultation rights pursuant to a request
under §2426.2(a) or its intention to terminate
existing national consultation rights. If an
employing office or primary national sub-
division fails to respond in writing to a re-
quest for national consultation rights made
under §2426.2(a) within fifteen (15) days after
the date the request is served on the employ-
ing office or primary national subdivision, a
petition shall be filed within thirty (30) days
after the expiration of such fifteen (15) day
period.

(v) If an employing office or primary na-
tional subdivision wishes to terminate na-
tional consultation rights, notice of its in-
tention to do so shall include a statement of
its reasons and shall be served not less than
thirty (30) days prior to the intended termi-
nation date. A labor organization, after re-
ceiving such notice, may file a petition with-
in the time period prescribed herein, and
thereby cause to be stayed further action by
the employing office or primary national
subdivision pending disposition of the peti-
tion. If no petition has been filed within the
provided time period, an employing office or
primary national subdivision may terminate
national consultation rights.

(vi) Within fifteen (15) days after the re-
ceipt of a copy of the petition, the employing
office or primary national subdivision shall
file a response thereto with the Executive
Director raising any matter which is rel-
evant to the petition.

(vii) The Executive Director, on behalf of
the Board, shall make such investigations as
the Executive Director deems necessary and
thereafter shall issue and serve on the par-
ties a determination with respect to the eli-
gibility for mnational consultation rights
which shall be final: provided, however, that
an application for review of the Executive
Director’s determination may be filed with
the Board in accordance with the procedure
set forth in §2422.31 of this subchapter. A de-
termination by the Executive Director to
issue a notice of hearing shall not be subject
to the filing of an application for review.On
behalf of the Board, the Executive Director,
if appropriate, may cause a notice of hearing
to be issued to all interested parties where
substantial factual issues exist warranting
an investigatory hearing. Investigatory
hearings shall be conducted by the Executive
Director or her designee in accordance with
§2422.17 through §2422.22 of this subchapter
and after the close of the investigatory hear-
ing a Decision and Order shall be issued by
the Board in accordance with §2422.30 of this
subchapter.

2426.3 Obligation to consult.

(a) When a labor organization has been ac-
corded national consultation rights, the em-
ploying office or the primary national sub-
division which has granted those rights
shall, through appropriate officials, furnish
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designated representatives of the labor orga-
nization:

(1) Reasonable notice of any proposed sub-
stantive change in conditions of employ-
ment; and

(2) Reasonable time to present its views
and recommendations regarding the change.

(b) If a labor organization presents any
views or recommendations regarding any
proposed substantive change in conditions of
employment to an employing office or a pri-
mary national subdivision, that employing
office or primary national subdivision shall:

(1) Consider the views or recommendations
before taking final action on any matter
with respect to which the views or rec-
ommendations are presented; and

(2) Provide the labor organization a writ-
ten statement of the reasons for taking the
final action.

(c) Nothing in this subpart shall be con-
strued to limit the right of any employing
office or exclusive representative to engage
in collective bargaining.

Subpart B—Consultation Rights on
Government-wide Rules or Regulations

2426.11 Requesting; granting; criteria.

(a) An employing office shall accord con-
sultation rights on Government-wide rules
or regulations to a labor organization that:

(1) Requests consultation rights on Gov-
ernment-wide rules or regulations from an
employing office; and

(2) Holds exclusive recognition for ten per-
cent (10%) or more of the total number of
employees employed by the employing office.

(b) An employing office shall not grant
consultation rights on Government-wide
rules or regulations to any labor organiza-
tion that does not meet the criteria pre-
scribed in paragraph (a) of this section.

2426.12 Requests; petition and procedures for
determination of eligibility for consultation
rights on Government-wide rules or regula-
tions.

(a) Requests by labor organizations for
consultation rights on Government-wide
rules or regulations shall be submitted in
writing to the headquarters of the employing
office, which headquarters shall have fifteen
(15) days from the date of service of such re-
quest to respond thereto in writing.

(b) Issues relating to a labor organization’s
eligibility for, or continuation of, consulta-
tion rights on Government-wide rules or reg-
ulations shall be referred to the Board for de-
termination as follows:

(1) A petition for determination of the eli-
gibility of a labor organization for consulta-
tion rights under criteria set forth in §2426.11
may be filed by a labor organization.

(2) A petition for determination of eligi-
bility for consultation rights shall be sub-
mitted on a form prescribed by the Board
and shall set forth the following informa-
tion:

(i) Name and affiliation, if any, of the peti-
tioner and its address and telephone number;

(ii) A statement that the petitioner has
submitted to the employing office and to the
Assistant Secretary a roster of its officers
and representatives, a copy of its constitu-
tion and bylaws, and a statement of its ob-
jectives;

(iii) A declaration by the person signing
the petition, under the penalties of the
Criminal Code (18 U.S.C. 1001), that its con-
tents are true and correct to the best of such
person’s knowledge and belief;

(iv) The signature of the petitioner’s rep-
resentative, including such person’s title and
telephone number;

(v) The name, address, and telephone num-
ber of the employing office in which the peti-
tioner seeks to obtain or retain consultation
rights on Government-wide rules or regula-
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tions, and the persons to contact and their
titles, if known;

(vi) A showing that petitioner meets the
criteria as required by §2426.11; and

(vii) A statement, as appropriate:

(A) That such showing has been made to
and rejected by the employing office, to-
gether with a statement of the reasons for
rejection, if any, offered by that employing
office;

(B) That the employing office has served
notice of its intent to terminate existing
consultation rights on Government-wide
rules or regulations, together with a state-
ment of the reasons for termination; or

(C) That the employing office has failed to
respond in writing to a request for consulta-
tion rights on Government-wide rules or reg-
ulations made under §2426.12(a) within fif-
teen (15) days after the date the request is
served on the employing office.

(3) The following regulations govern peti-
tions filed under this section:

(i) A petition for determination of eligi-
bility for consultation rights on Govern-
ment-wide rules or regulations shall be filed
with the Executive Director.

(ii) An original and four (4) copies of a peti-
tion shall be filed, together with a statement
of any other relevant facts and of all cor-
respondence.

(iii) Copies of the petition together with
the attachments referred to in paragraph
(b)(3)(ii) of this section shall be served by the
petitioner on the employing office, and a
written statement of such service shall be
filed with the Executive Director.

(iv) A petition shall be filed within thirty
(30) days after the service of written notice
by the employing office of its refusal to ac-
cord consultation rights on Government-
wide rules or regulations pursuant to a re-
quest under §2426.12(a) or its intention to
terminate such existing consultation rights.
If an employing office fails to respond in
writing to a request for consultation rights
on Government-wide rules or regulations
made under §2426.12(a) within fifteen (15)
days after the date the request is served on
the employing office, a petition shall be filed
within thirty (30) days after the expiration of
such fifteen (15) day period.

(v) If an employing office wishes to termi-
nate consultation rights on Government-
wide rules or regulations, notice of its inten-
tion to do so shall be served not less than
thirty (30) days prior to the intended termi-
nation date. A labor organization, after re-
ceiving such notice, may file a petition with-
in the time period prescribed herein, and
thereby cause to be stayed further action by
the employing office pending disposition of
the petition. If no petition has been filed
within the provided time period, an employ-
ing office may terminate such consultation
rights.

(vi) Within fifteen (15) days after the re-
ceipt of a copy of the petition, the employing
office shall file a response thereto with the
Executive Director raising any matter which
is relevant to the petition.

(vii) The Executive Director, on behalf of
the Board, shall make such investigation as
the Executive Director deems necessary and
thereafter shall issue and serve on the par-
ties a determination with respect to the eli-
gibility for consultation rights which shall
be final: Provided, however, that an applica-
tion for review of the Executive Director’s
determination may be filed with the Board
in accordance with the procedure set forth in
§2422.31 of this subchapter. A determination
by the Executive Director to issue a notice
of investigatory hearing shall not be subject
to the filing of an application for review. On
behalf of the Board, the Executive Director,



May 15, 1996

if appropriate, may cause a notice of inves-
tigatory hearing to be issued where substan-
tial factual issues exist warranting a hear-
ing. Investigatory hearings shall be con-
ducted by the Executive Director or her des-
ignee in accordance with §2422.17 through
§2422.22 of this chapter and after the close of
the investigatory hearing a Decision and
Order shall be issued by the Board in accord-
ance with §2422.30 of this subchapter.

§2426.13 Obligation to consult.

(a) When a labor organization has been ac-
corded consultation rights on Government-
wide rules or regulations, the employing of-
fice which has granted those rights shall,
through appropriate officials, furnish des-
ignated representatives of the labor organi-
zation:

(1) Reasonable notice of any proposed Gov-
ernment-wide rule or regulation issued by
the employing office affecting any sub-
stantive change in any condition of employ-
ment; and

(2) Reasonable time to present its views
and recommendations regarding the change.

(b) If a labor organization presents any
views or recommendations regarding any
proposed substantive change in any condi-
tion of employment to an employing office,

that employing office shall:
(1) Consider the views or recommendations

before taking final action on any matter
with respect to which the views or rec-

ommendations are presented; and
(2) Provide the labor organization a writ-

ten statement of the reasons for taking the
final action.

PART 2427—GENERAL STATEMENTS OF

POLICY OR GUIDANCE
Sec.
2427.1 Scope.
2427.2 Requests for general statements of
policy or guidance.
2427.3 Content of request.

2427.4 Submissions from interested parties.
2427.5 Standards governing issuance of gen-
eral statements of policy or guidance.

§2427.1 Scope.

This part sets forth procedures under
which requests may be submitted to the
Board seeking the issuance of general state-
ments of policy or guidance under 5 U.S.C.
7105(a)(1), as applied by the CAA.

§2427.2 Requests for general statements of pol-
icy or guidance.

(a) The head of an employing office (or des-
ignee), the national president of a labor or-
ganization (or designee), or the president of
a labor organization not affiliated with a na-
tional organization (or designee) may sepa-
rately or jointly ask the Board for a general
statement of policy or guidance. The head of
any lawful association not qualified as a
labor organization may also ask the Board
for such a statement provided the request is
not in conflict with the provisions of chapter
71 of title 5 of the United States Code, as ap-
plied by the CAA, or other law.

(b) The Board ordinarily will not consider
a request related to any matter pending be-
fore the Board or General Counsel.

§2427.3 Content of request.

(a) A request for a general statement of
policy or guidance shall be in writing and
must contain:

(1) A concise statement of the question
with respect to which a general statement of
policy or guidance is requested together with
background information necessary to an un-
derstanding of the question;

(2) A statement of the standards under
§2427.5 upon which the request is based;

(3) A full and detailed statement of the po-
sition or positions of the requesting party or
parties;

(4) Identification of any cases or other pro-
ceedings known to bear on the question
which are pending under the CAA; and

(5) Identification of other known interested
parties.
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(b) A copy of each document also shall be
served on all known interested parties, in-
cluding the General Counsel, where appro-
priate.
$2427.4 Submissions from interested parties.

Prior to issuance of a general statement of
policy or guidance the Board, as it deems ap-
propriate, will afford an opportunity to in-
terested parties to express their views orally
or in writing.
$§2427.5 Standards governing issuance of gen-

eral statements of policy or guidance.

In deciding whether to issue a general
statement of policy or guidance, the Board
shall consider:

(a) Whether the question presented can
more appropriately be resolved by other
means;

(b) Where other means are available,
whether a Board statement would prevent
the proliferation of cases involving the same
or similar question;

(c) Whether the resolution of the question
presented would have general applicability
under chapter 71, as applied by the CAA;

(d) Whether the question currently con-
fronts parties in the context of a labor-man-
agement relationship;

(e) Whether the question is presented joint-
ly by the parties involved; and

(f) Whether the issuance by the Board of a
general statement of policy or guidance on
the question would promote constructive and
cooperative labor-management relationships
in the legislative branch and would other-
wise promote the purposes of chapter 71, as
applied by the CAA.

PART 2428—ENFORCEMENT OF ASSIST-
ANT SECRETARY STANDARDS OF CON-
DUCT DECISIONS AND ORDERS

Sec.

2428.1 Scope.

2428.2 Petitions for enforcement.

2428.3 Board decision.

$2428.1 Scope.

This part sets forth procedures under
which the Board, pursuant to 5 U.S.C.
7105(a)(2)(I), as applied by the CAA, will en-
force decisions and orders of the Assistant
Secretary in standards of conduct matters
arising under 5 U.S.C. 7120, as applied by the
CAA.
$2428.2 Petitions for enforcement.

(a) The Assistant Secretary may petition
the Board to enforce any Assistant Secretary
decision and order in a standards of conduct
case arising under 5 U.S.C. 7120, as applied by
the CAA. The Assistant Secretary shall
transfer to the Board the record in the case,
including a copy of the transcript if any, ex-
hibits, briefs, and other documents filed with
the Assistant Secretary. A copy of the peti-
tion for enforcement shall be served on the
labor organization against which such order
applies.

(b) An opposition to Board enforcement of
any such Assistant Secretary decision and
order may be filed by the labor organization
against which such order applies twenty (20)
days from the date of service of the petition,
unless the Board, upon good cause shown by
the Assistant Secretary, sets a shorter time
for filing such opposition. A copy of the op-
position to enforcement shall be served on
the Assistant Secretary.

§2428.3 Board decision.

The Board shall issue its decision on the
case enforcing, enforcing as modified, or re-
fusing to enforce, the decision and order of
the Assistant Secretary.

PART 2429—MISCELLANEOUS AND
GENERAL REQUIREMENTS
Subpart A—Miscellaneous

Sec.

2429.1 Transfer of cases to the Board.

2429.2 [Reserved]

2429.3 Transfer of record.

2429.4 Referral of policy questions to the

Board.
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2429.5 Matters not previously presented; of-
ficial notice.

2429.6 Oral argument.

2429.7 [Reserved]

2429.8 [Reserved]

2429.9 [Reserved]

2429.10 Advisory opinions.

2429.11 [Reserved]

2429.12 [Reserved]

2429.13 Official time.

2429.14 Witness fees.

2429.15 Board requests for advisory opin-
ions.

2429.16 General remedial authority.

2429.17 [Reserved]

2429.18 [Reserved]

Subpart B—General Requirements

2429.21 [Reserved]

2429.22 [Reserved]

2429.23 Extension; waiver.

2429.24 [Reserved]

2429.25 [Reserved]

2429.26 [Reserved]

2429.27 [Reserved]

2429.28 Petitions for amendment of regula-

tions.

Subpart A—Miscellaneous
§2429.1 Transfer of cases to the Board.

In any unfair labor practice case under
part 2423 of this subchapter in which, after
the filing of a complaint, the parties stipu-
late that no material issue of fact exists, the
Executive Director may, upon agreement of
all parties, transfer the case to the Board;
and the Board may decide the case on the
basis of the formal documents alone. Briefs
in the case must be filed with the Board
within thirty (30) days from the date of the
Executive Director’s order transferring the
case to the Board. The Board may also re-
mand any such case to the Executive Direc-
tor for further processing. Orders of transfer
and remand shall be served on all parties.

§2429.2 [Reserved]
§2429.3 Transfer of record.

In any case under part 2425 of this sub-
chapter, upon request by the Board, the par-
ties jointly shall transfer the record in the
case, including a copy of the transcript, if
any, exhibits, briefs and other documents
filed with the arbitrator, to the Board.

$2429.4 Referral of policy questions to the
Board.

Notwithstanding the procedures set forth
in this subchapter, the General Counsel, or
the Assistant Secretary, may refer for re-
view and decision or general ruling by the
Board any case involving a major policy
issue that arises in a proceeding before any
of them. Any such referral shall be in writ-
ing and a copy of such referral shall be
served on all parties to the proceeding. Be-
fore decision or general ruling, the Board
shall obtain the views of the parties and
other interested persons, orally or in writ-
ing, as it deems necessary and appropriate.
The Board may decline a referral.

§2429.5 Matters not previously presented; offi-
cial notice.

The Board will not consider evidence of-
fered by a party, or any issue, which was not
presented in the proceedings before the Exec-
utive Director, Hearing Officer, or arbi-
trator. The Board may, however, take offi-
cial notice of such matters as would be prop-
er.

§2429.6 Oral argument.

The Board or the General Counsel, in their
discretion, may request or permit oral argu-
ment in any matter arising under this sub-
chapter under such circumstances and condi-
tions as they deem appropriate.
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$2429.7 [Reserved]
§2429.8 [Reserved]
§2429.9 [Reserved]
$2429.10 Advisory opinions.

The Board and the General Counsel will
not issue advisory opinions.
§2429.11 [Reserved]

§2429.12 [Reserved]
§2429.13 Official time.

If the participation of any employee in any
phase of any proceeding before the Board
under section 220 of the CAA, including the
investigation of wunfair labor practice
charges and representation petitions and the
participation in hearings and representation
elections, is deemed necessary by the Board,
the Executive Director, the General Counsel,
any Hearing Officer, or other agent of the
Board designated by the Board, such em-
ployee shall be granted official time for such
participation, including necessary travel
time, as occurs during the employee’s reg-
ular work hours and when the employee
would otherwise be in a work or paid leave
status.
$2429.14 Witness fees.

(a) Witnesses (whether appearing volun-
tarily, or under a subpena) shall be paid the
fee and mileage allowances which are paid
subpenaed witnesses in the courts of the
United States: Provided, that any witness
who is employed by the Federal Government
shall not be entitled to receive witness fees
in addition to compensation received pursu-
ant to §2429.13.

(b) Witness fees and mileage allowances
shall be paid by the party at whose instance
the witnesses appear, except when the wit-
ness receives compensation pursuant to
§2429.13.

§2429.15 Board requests for advisory opinions.

(a) Whenever the Board, pursuant to 5
U.S.C. T7105(1), as applied by the CAA, re-
quests an advisory opinion from the Director
of the Office of Personnel Management con-
cerning the proper interpretation of rules,
regulations, or policy directives issued by
that Office in connection with any matter
before the Board, a copy of such request, and
any response thereto, shall be served upon
the parties in the matter.

(b) The parties shall have fifteen (15) days
from the date of service of a copy of the re-
sponse of the Office of Personnel Manage-
ment to file with the Board comments on
that response which the parties wish the
Board to consider before reaching a decision
in the matter. Such comments shall be in
writing and copies shall be served upon the
other parties in the matter and upon the Of-
fice of Personnel Management.

§2429.16 General remedial authority.

The Board shall take any actions which
are necessary and appropriate to administer
effectively the provisions of chapter 71 of
title 5 of the United States Code, as applied
by the CAA.

§2429.17 [Reserved]
§2429.18 [Reserved]
Subpart B—General Requirements
$2429.21 [Reserved]
$§2429.22 [Reserved]
§2429.23 Extension; waiver.

(a) Except as provided in paragraph (d) of
this section, the Board or General Counsel,
or their designated representatives, as appro-
priate, may extend any time limit provided
in this subchapter for good cause shown, and
shall notify the parties of any such exten-
sion. Requests for extensions of time shall be
in writing and received by the appropriate
official not later than five (5) days before the
established time limit for filing, shall state
the position of the other parties on the re-
quest for extension, and shall be served on
the other parties.
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(b) Except as provided in paragraph (d) of
this section, the Board or General Counsel,
or their designated representatives, as appro-
priate, may waive any expired time limit in
this subchapter in extraordinary cir-
cumstances. Request for a waiver of time
limits shall state the position of the other
parties and shall be served on the other par-
ties.

(c) The time limits established in this sub-
chapter may not be extended or waived in
any manner other than that described in this
subchapter.

(d) Time limits established in 5 U.S.C.
7105(f), 7117(c)(2) and 7122(b), as applied by
the CAA, may not be extended or waived
under this section.
$2429.24 [Reserved]

§ 2429.25 [Reserved]

§2429.26 [Reserved]

§2429.27 [Reserved]

$2429.28 Petitions for amendment of regula-
tions.

Any interested person may petition the
Board in writing for amendments to any por-
tion of these regulations. Such petition shall
identify the portion of the regulations in-
volved and provide the specific language of
the proposed amendment together with a
statement of grounds in support of such peti-
tion.

SUBCHAPTER D IMPASSES
PART 2470—GENERAL
Subpart A— Purpose
Sec.
2470.1 Purpose.
Subpart B—Definitions
2470.2 Definitions.
Subpart A—Purpose
$2470.1 Purpose.

The regulations contained in this sub-
chapter are intended to implement the provi-
sions of section 7119 of title 5 of the United
States Code, as applied by the CAA. They
prescribe procedures and methods which the
Board may utilize in the resolution of nego-
tiation impasses when voluntary arrange-
ments, including the services of the Federal
Mediation and Conciliation Service or any
other third-party mediation, fail to resolve
the disputes.

Subpart B—Definitions
$2470.2 Definitions.

(a) The terms Executive Director, employ-
ing office, labor organization, and conditions
of employment as used herein shall have the
meaning set forth in Part 2421 of these rules.

(b) The terms designated representative or
designee of the Board means a Board mem-
ber, a staff member, or other individual des-
ignated by the Board to act on its behalf.

(c) The term hearing means a factfinding
hearing, arbitration hearing, or any other
hearing procedure deemed necessary to ac-
complish the purposes of 5 U.S.C. 7119, as ap-
plied by the CAA.

(d) The term impasse means that point in
the negotiation of conditions of employment
at which the parties are unable to reach
agreement, notwithstanding their efforts to
do so by direct negotiations and by the use
of mediation or other voluntary arrange-
ments for settlement.

(e) The term Board means the Board of Di-
rectors of the Office of Compliance.

(f) The term party means the agency or the
labor organization participating in the nego-
tiation of conditions of employment.

(g) The term voluntary arrangements
means any method adopted by the parties for
the purpose of assisting them in their resolu-
tion of a negotiation dispute which is not in-
consistent with the provisions of 5 U.S.C.
7119, as applied by the CAA.

PART 2471—PROCEDURES OF THE BOARD
IN IMPASSE PROCEEDINGS
Sec.
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2471.1 Request for Board consideration; re-
quest for Board approval of binding arbi-
tration.

2471.2 Request form.

2471.3 Content of request.

2471.4 Where to file.

2471.5 Copies and service.

2471.6 Investigation of request; Board rec-
ommendation and assistance; approval of
binding arbitration.

2471.7 Preliminary hearing procedures.

2471.8 Conduct of hearing and prehearing
conference.

2471.9 Report and recommendations.

2471.10 Duties of each party following re-
ceipt of recommendations.

2471.11 Final action by the Board.

2471.12 Inconsistent labor agreement provi-
sions.

$2471.1 Request for Board consideration; re-
quest for Board approval of binding arbitra-
tion.

If voluntary arrangements, including the
services of the Federal Mediation and Concil-
iation Services or any other third-party me-
diation, fail to resolve a negotiation im-
passe:

(a) Either party, or the parties jointly,
may request the Board to consider the mat-
ter by filing a request as hereinafter pro-
vided; or the Board may, pursuant to 5 U.S.C.
7119(c)(1), as applied by the CAA, undertake
consideration of the matter upon request of
(i) the Federal Mediation and Conciliation
Service, or (ii) the Executive Director; or

(b) The parties may jointly request the
Board to approve any procedure, which they
have agreed to adopt, for binding arbitration
of the negotiation impasse by filing a re-
quest as hereinafter provided.

$2471.2 Request form.

A form has been prepared for use by the
parties in filing a request with the Board for
consideration of an impasse or approval of a
binding arbitration procedure. Copies are
available from the Executive Director, Office
of Compliance.

§2471.3 Content of request.

(a) A request from a party or parties to the
Board for consideration of an impasse must
be in writing and include the following infor-
mation:

(1) Identification of the parties and indi-
viduals authorized to act on their behalf;

(2) Statement of issues at impasse and the
summary positions of the initiating party or
parties with respect to those issues; and

(3) Number, length, and dates of negotia-
tion and mediation sessions held, including
the nature and extent of all other voluntary
arrangements utilized.

(b) A request for approval of a binding arbi-
tration procedure must be in writing, jointly
filed by the parties, and include the fol-
lowing information about the pending im-
passe:

(1) Identification of the parties and indi-
viduals authorized to act on their behalf;

(2) Brief description of the impasse includ-
ing the issues to be submitted to the arbi-
trator;

(3) Number, length, and dates of negotia-
tion and mediation sessions held, including
the nature and extent of all other voluntary
arrangements utilized;

(4) Statement that the proposals to be sub-
mitted to the arbitrator contain no ques-
tions concerning the duty to bargain; and

(5) Statement of the arbitration procedures
to be used, including the type of arbitration,
the method of selecting the arbitrator, and
the arrangement for paying for the pro-
ceedings or, in the alternative, those provi-
sions of the parties’ labor agreement which
contain this information.
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$§2471.4 Where to file.

Requests to the Board provided for in this
part, and inquiries or correspondence on the
status of impasses or other related matters,
should be addressed to the Executive Direc-
tor, Office of Compliance.

$2471.5 Copies and service.

(a) Any party submitting a request for
Board consideration of an impasse or a re-
quest for approval of a binding arbitration
procedure shall file an original and one copy
with the Board and shall serve a copy of such
request upon all counsel of record or other
designated representative(s) of parties, upon
parties not so represented, and upon any me-
diation service which may have been uti-
lized. When the Board acts on a request from
the Federal Mediation and Conciliation
Service or acts on a request from the Execu-
tive Director, it will notify the parties to the
dispute, their counsel of record or designated
representatives, if any, and any mediation
service which may have been utilized. A
clean copy capable of being used as an origi-
nal for purposes such as further reproduction
may be submitted for the original. Service
upon such counsel or representative shall
constitute service upon the party, but a copy
also shall be transmitted to the party.

(b) Any party submitting a response to or
other document in connection with a request
for Board consideration of an impasse or a
request for approval of a binding arbitration
procedure shall file an original and one copy
with the Board and shall serve a copy of the
document upon all counsel of record or other
designated representative(s) of parties, or
upon parties not so represented. A clean
copy capable of being used as an original for
purposes such as further reproduction may
be submitted for the original. Service upon
such counsel or representative shall con-
stitute service upon the party, but a copy
also shall be transmitted to the party.

(c) A signed and dated statement of service
shall accompany each document submitted
to the Board. The statement of service shall
include the names of the parties and persons
served, their addresses, the date of service,
the nature of the document served, and the
manner in which service was made.

(d) The date of service or date served shall
be the day when the matter served is depos-
ited in the U.S. mail or is delivered in per-
son.

(e) Unless otherwise provided by the Board
or its designated representatives, any docu-
ment or paper filed with the Board under
these rules, together with any enclosure filed
therewith, shall be submitted on 8 1/2” x 11
inch size paper.
§2471.6 Investigation of request; Board rec-
ommendation and assistance; approval of
binding arbitration.

(a) Upon receipt of a request for consider-
ation of an impasse, the Board or its des-
ignee will promptly conduct an investiga-
tion, consulting when necessary with the
parties and with any mediation service uti-
lized. After due consideration, the Board
shall either:

(1) Decline to assert jurisdiction in the
event that it finds that no impasse exists or
that there is other good cause for not assert-
ing jurisdiction, in whole or in part, and so
advise the parties in writing, stating its rea-
sons; or

(2) Recommend to the parties procedures,
including but not limited to arbitration, for
the resolution of the impasse and/or assist
them in resolving the impasse through what-
ever methods and procedures the Board con-
siders appropriate.

(b) Upon receipt of a request for approval
of a binding arbitration procedure, the Board
or its designee will promptly conduct an in-
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vestigation, consulting when necessary with
the parties and with any mediation service
utilized. After due consideration, the Board
shall either approve or disapprove the re-
quest; provided, however, that when the re-
quest is made pursuant to an agreed-upon
procedure for arbitration contained in an ap-
plicable, previously negotiated agreement,
the Board may use an expedited procedure
and promptly approve or disapprove the re-
quest, normally within five (5) workdays.

$§2471.7 Preliminary hearing procedures.

When the Board determines that a hearing
is necessary under §2471.6, it will:

(a) Appoint one or more of its designees to
conduct such hearing; and

(b) issue and serve upon each of the parties
a notice of hearing and a notice of pre-
hearing conference, if any. The notice will
state: (1) The names of the parties to the dis-
pute; (2) the date, time, place, type, and pur-
pose of the hearing; (3) the date, time, place,
and purpose of the prehearing conference, if
any; (4) the name of the designated rep-
resentatives appointed by the Board; (5) the
issues to be resolved; and (6) the method, if
any, by which the hearing shall be recorded.

$2471.8 Conduct of hearing and prehearing
conference.

(a) A designated representative of the
Board, when so appointed to conduct a hear-
ing, shall have the authority on behalf of the
Board to:

(1) Administer oaths, take the testimony
or deposition of any person under oath, re-
ceive other evidence, and issue subpenas;

(2) Conduct the hearing in open, or in
closed session at the discretion of the des-
ignated representative for good cause shown;

(3) Rule on motions and requests for ap-
pearance of witnesses and the production of
records;

(4) Designate
posthearing briefs,
mitted;

(5) Determine all procedural matters con-
cerning the hearing, including the length of
sessions, conduct of persons in attendance,
recesses, continuances, and adjournments;
and take any other appropriate procedural
action which, in the judgment of the des-
ignated representative, will promote the pur-
pose and objectives of the hearing.

(b) A prehearing conference may be con-
ducted by the designated representative of
the Board in order to:

(1) Inform the parties of the purpose of the
hearing and the procedures under which it
will take place;

(2) Explore the possibilities of obtaining
stipulations of fact;

(3) Clarify the positions of the parties with
respect to the issues to be heard; and

(4) Discuss any other relevant matters
which will assist the parties in the resolu-
tion of the dispute.

$§2471.9 Report and recommendations.

(a) When a report is issued after a hearing
conducted pursuant to §2471.7 and 2471.8, it
normally shall be in writing and, when au-
thorized by the Board, shall contain rec-
ommendations.

(b) A report of the designated representa-
tive containing recommendations shall be
submitted to the parties, with two (2) copies
to the Executive Director, within a period
normally not to exceed thirty (30) calendar
days after receipt of the transcript or briefs,
if any.

(c) A report of the designated representa-
tive not containing recommendations shall
be submitted to the Board with a copy to
each party within a period normally not to
exceed thirty (30) calendar days after receipt
of the transcript or briefs, if any. The Board
shall then take whatever action it may con-

the
if any,

date on which
shall be sub-
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sider appropriate or necessary to resolve the

impasse.

§2471.10 Duties of each party following receipt
of recommendations.

(a) Within thirty (30) calendar days after
receipt of a report containing recommenda-
tions of the Board or its designated rep-
resentative, each party shall, after confer-
ring with the other, either:

(1) Accept the recommendations and so no-
tify the Executive Director; or

(2) Reach a settlement of all unresolved
issues and submit a written settlement
statement to the Executive Director; or

(3) Submit a written statement to the Ex-
ecutive Director setting forth the reasons for
not accepting the recommendations and for
not reaching a settlement of all unresolved
issues.

(b) A reasonable extension of time may be
authorized by the Executive Director for
good cause shown when requested in writing
by either party prior to the expiration of the
time limits.

§2471.11 Final action by the Board.

(a) If the parties do not arrive at a settle-
ment as a result of or during actions taken
under §2471.6(a)(2), 2471.7, 2471.8, 2471.9, and
2471.10, the Board may take whatever action
is necessary and not inconsistent with 5
U.S.C. chapter 71, as applied by the CAA, to
resolve the impasse, including but not lim-
ited to, methods and procedures which the
Board considers appropriate, such as direct-
ing the parties to accept a factfinder’s rec-
ommendations, ordering binding arbitration
conducted according to whatever procedure
the Board deems suitable, and rendering a
binding decision.

(b) In preparation for taking such final ac-
tion, the Board may hold hearings, admin-
ister oaths, and take the testimony or depo-
sition of any person under oath, or it may
appoint or designate one or more individuals
pursuant to 5 U.S.C. 7119(c)(4), as applied by
the CAA, to exercise such authority on its
behalf.

(c) When the exercise of authority under
this section requires the holding of a hear-
ing, the procedure contained in §2471.8 shall
apply.

(d) Notice of any final action of the Board
shall be promptly served upon the parties,
and the action shall be binding on such par-
ties during the term of the agreement, unless
they agree otherwise.
2471.12 Inconsistent

sions.

Any provisions of the parties’ labor agree-
ments relating to impasse resolution which
are inconsistent with the provisions of either
5 U.S.C. 7119, as applied by the CAA, or the
procedures of the Board shall be deemed to
be superseded.

labor agreement provi-

———

UNITED STATES/UNITED KINGDOM
AVIATION RELATIONS

Mr. PRESSLER. Madam President, I
rise today to express my great frustra-
tion with the current state of aviation
relations between the United States
and the United Kingdom.

At a great cost to the United States
economy, the highly restrictive United
States/United Kingdom bilateral avia-
tion agreement continues to be an
enormous barrier to free and fair trade
between our countries. It is a barrier
British negotiators have carefully
crafted over the years that, as in-
tended, quite effectively limits com-
petition in the United States/United
Kingdom air service market. Simply
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