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facts. I hope the committee will pro-
ceed expeditiously. But had I had the
opportunity to vote, if it were a matter
before this body that required a yes or
no vote, I would have voted ‘‘no.”

Mr. HATCH. What is the regular
order, Mr. President?

The PRESIDING OFFICER. The con-
ference report on S. 735 is the order of
business.

Mr. HATCH. Soon we will proceed on
that. But while we are waiting for Sen-
ator BIDEN to come, I want to say that
I have sat on the Whitewater com-
mittee. I have to say I think it has
been conducted very fairly. Senator
D’AMATO has bent over backward to do
it fairly. I know our counsel has done a
fair and decent job. In fact, I have
never seen two better counsel than the
two we have on both the minority and
majority sides on the Whitewater mat-
ter.

I also have to say that I hope it is re-
solved in favor of the President and
First Lady. But there are a lot of
things that are very much up in the
air, matters over which we have a
great deal of concern. You cannot just
sweep them under the rug because it
has taken time. There have been obfus-
cation, delays, and there have been de-
liberate refusals to give documents,
and documents have suddenly ap-
peared. These types of things do not or-
dinarily happen. It has been filled with
all kinds of incidents and occurrences
that literally would cause anybody to
say, ‘“What is going on here? If there is
nothing wrong, why all these prob-
lems?”’ Personally, it is bothering me.

I have to say that I am glad we are
getting this on the way to a resolution.
I hope we can expedite it and do it in
a fair and proper way, and get it over
with one way or the other. I intend to
do what I can to insist on doing that.

With that, I would like to go to the
regular order, and I yield to Senator
BIDEN.

———

TERRORISM PREVENTION ACT—
CONFERENCE REPORT

The Senate continued with the con-

sideration of the conference report.
MOTION TO RECOMMIT

Mr. BIDEN. Mr. President, I offer a
motion to recommit the conference re-
port with instructions to add provi-
sions on wiretap authority for ter-
rorism crimes. I send the motion to the
desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Delaware [Mr. BIDEN]
moves to recommit the conference report on
the bill S. 735 to the committee of conference
with instructions to the managers on the
part of the Senate to disagree to the con-
ference substitute recommended by the com-
mittee of conference and insist on inserting
the following:
SEC. . AUTHORIZATION FOR INTERCEPTIONS OF

COMMUNICATIONS IN CERTAIN TER-
RORISM RELATED OFFENSES.

Section 2516(1) of title 18, United States
Code, is amended—
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(1) in paragraph (¢c)—

(A) by inserting before ‘‘or section 1992 (re-
lating to wrecking trains)’’ the following:
‘“‘section 2332 (relating to terrorist acts
abroad), section 2332a (relating to weapons of
mass destruction, section 2332b (relating to
acts of terrorism transcending mnational
boundaries), section 2339A (relating to pro-
viding material support to terrorists), sec-
tion 37 (relating to violence at international
airports),”’; and

(B) by inserting after ‘‘section 175 (relating
to biological weapons),” the following: ‘“‘or a
felony violation under section 1028 (relating
to production of false identification docu-
mentation), sections 1541, 1542, 1543, 1544, and
15646 (relating to passport and visa of-
fenses),”’; (2) by striking ‘‘and’” at the end of
paragraph (o), as so redesignated by section
512(a)(2);

(3) by redesignating paragraph (p), as so re-
designated by section 512(a)(2), as paragraph
(s); and

(4) by inserting after paragraph (o), as so
redesignated by section 512(a)(2), the fol-
lowing new subparagraphs:

“(p) any violation of section 956 or section
960 of title 18, United States Code (relating
to certain actions against foreign nations);

‘(q) any violation of section 46502 of title
49, United States Code; and’’.

The PRESIDING OFFICER. The time
is 30 minutes equally divided.

Mr. BIDEN. Mr. President, I yield
myself such time as I may consume
within my allotted time.

Mr. President, before I begin on this
amendment, I want to just tell you,
and all of my colleagues who may be
listening back in the offices, that while
the last vote was going on a colleague
of ours, Senator WENDELL FORD, came
to the floor and said, ‘“‘Let me show
you something my staff just
downloaded from the Internet.”” While
you were all voting on whether or not
to prohibit people from being able to
teach people how to make bombs know-
ing or intending they be used to violate
the law, let me read what was
downloaded. This is roughly at 3:20
p.m. today.

Attention all Unabomber wannabes. You
will first have to make a mild version of
thermite. Use my recipe but substitute iron
filings for rust. Mix the iron with aluminum
filings in a ratio of 75 percent aluminum, 25
percent iron. This mixture will burn vio-
lently in a closed space (such as an enve-
lope). This brings us to the next ingredient.
Go to the post office and buy an insulated
(padded) envelope. You know, the type that
is double layered. Separate the layers and
place the mild thermite in the main section
where the letter would go. Then place mag-
nesium powder in the outer layer. There is
your bomb!!

Now to light it. This is the tricky part, and
hard to explain.

I am still quoting now.

Just keep experimenting until you get
something that works. The fuse is just that
torch explosive I have told you about in an-
other one of my anarchy files. You might
want to wrap it like a long cigarette, then
place it at the top of the envelope in the
outer layer (on top of the powdered magne-
sium). When the torch explosive is torn, or
even squeezed hard, it will ignite the pow-
dered magnesium (sort of a flash light) and
then it will burn the mild thermite. If the
thermite did not blow up, it would at least
burn your enemy (it does wonders on human
flesh).
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You all just voted to Kkeep that
legal—to keep that legal—because of
the fear, apparently, or concern that
we would not be able to convince 35 re-
calcitrant House Members to make
that illegal. That is what you did. That
is what you did.

I ask unanimous consent that this be
printed in the RECORD along with the
baby food bomb by Warmaster, also
taken off the Internet.

For all of you who are concerned
about the pornography on the Internet,
as I am, how do you explain banning
that, which we should, and not this?
Pornography deforms the mind. These
bombs burn the flesh.

I ask unanimous consent that these
recipes available to our children and
the demented people out there in the
public, the few that exist, be printed in
the RECORD to know what we have just
done.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ATTENTION ALL UNABOMBER WANNABES

You will first have to make a mild version
of thermite. Use my recipe, but substitute
iron fillings for rust. Mix the iron with alu-
minum fillings in a ratio of 75% aluminum to
25% iron. This mixture will burn violently in
a closed space (such as an envelope). This
brings us to our next ingredient. Go to the
post office and buy an insulated (padded) en-
velope. You know, the type that is double
layered. Separate the layers and place the
mild thermite in the main section, where the
letter would go. Then place magnesium pow-
der in the outer layer. There is your bomb!!
Now to light it . . . this is the tricky part
and hard to explain. Just keep experi-
menting until you get something that works.
The fuse is just that touch explosive I have
told you about in another one of my anarchy
files. You might want to wrap it like a long
cigarette and then place it at the top of the
envelope in the outer layer (on top of the
powdered magnesium). When the touch ex-
plosive is torn or even squeezed hard it will
ignite the powdered magnesium (sort of a
flash light) and then it will burn the mild
thermite. If the thermite didn’t blow up, it
would at least burn your enemy (it does won-
ders on human flesh!).

BABYFOOD BOMBS
(By Warmaster)

These simple, powerful bombs are not very
well known even though all the materials
can be easily obtained by anyone (including
minors). These things are so powerful that
they can DESTROY a car. The explosion can
actually twist and mangle the frame. They
are extremely deadly and can very easily kill
you and blow the side of the house out if you
mess up while building it. Here’s how they
work.

Go to Sports Authority or Hermans sport
shop and buy shotgun shells. It is by the
hunting section. At the Sports Authority
that I go to you can actually buy shotgun
shells without a parent or adult. They don’t
keep it behind the little glass counter or
anything like that. It is $2.96 for 25 shells.

Now for the hard part:

You must cut open the plastic housing of
the bullet to get to the sweet nectar that is
the gunpowder. The place where you cut it is
CRUCIAL. It means the difference between it
blowing up in your face or not.

You must not make the cut directly where
the gunpowder is or it will explode. You
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must cut it where the pellets are. When you
cut through it, empty the pellets out and the
white stuff (called buffer) that surrounds the
pellets. There is a layer of wadding that sep-
arates the gunpowder from the pellets and
that must be cut through VERY CARE-
FULLY! Don’t use a drill! Whatever instru-
ment you use (knife, screwdriver, etc.) you
must work very slowly and don’t make big
movements. Friction can set it off. You now
have a nice supply of gunpowder.

I have also tried this with Quail Shot. The
only difference between buck and quail is
that quail has very small pellets and buck
has big ones.

It is strange but almost all shotgun shells
have a different interior. Some have very
powdery powder and some have flakes for
powder. Also some have plastic wadding and
some have cardboard. Usually the smaller
the pellets the less gunpowder and more
cardboard wadding. The smaller pellet sizes
are the ones with the flakes. Also that white
stuff called buffer is only used in heavy
buckshot and is not found in Quail and Dove
shot or other bullets with small pellets.

[Contents deleted from original.]

I would like to stress once again that this
is EXTREMELY dangerous and can very eas-
ily kill you. I’ve done this once and it scared
the out of me and I am never doing it
again. These are very destructive. If you are
stupid enough to do it, wear two or three
pairs of safety glasses and thick clothes to
protect you from the glass. The can
still hurt you from 100 feet away. The blast
is also deafening. But if you want to spread
some choas, this little bomb is the way to
go.
Did I mention that this is also highly ille-
gal?

Unimportant stuff that is cool to know:

They rate shotgun shells by two numbers.
Gauge and pellet size. With gauge the small-
er the number the bigger the bullet (12 gauge
is bigger than 14 or 16 gauge). The biggest I
know of is 10 gauge, but that is very hard to
find. The other number is the pellet size. The
bigger the pellet the less can fit in the bul-
let. The advantage of a big pellet is that it
is more powerful but cover an area very
scarcely. The smaller pellets have a much
lower velocity but there are many more pel-
lets in the shell. Here is how the system
goes: 000 buckshot (triple 0) is the very big-
gest. There are only 10 pellets in it but they
are huge. Then comes 00, 0, 1, 2, 3, 4, 5, 6, 7.
Number 7 has about 200 pellets in it. It is
used for squirrels and small birds. Generally
the 000, 00, 0, 1, 2, 3, and 4 have the best pow-
der. Anything higher up has this weird
flakey gunpowder that doesn’t work so well.

Some Other Things That Smart People Do
That Don’t Want To Get Killed:

Other things you can do with the powder
other than use it in a babyfood jar is to use
it in a smaller jar. You will get less bang out
of it but it is much safer. Some good jars to
use are very small makeup jars and those lit-
tle TESTORS paint bottles. The paint bot-
tles have thick glass and it might be more
dangerous. Another thing you can do with
the powder is wrap it up tightly in some
paper and stick a fuse in it (it is easier to
put the fuse in before you wrap the paper).

Typed by the Warmaster.

The author accepts no responsibility for
any misuse of information in this file. This
is for information purposes only, and reading
enjoyment only, and is meant to show how
at any time any lunatic with a mile long po-
lice record can legally make a highly power-
ful bomb with almost no equipment. The au-
thor is not advocating the use of explosives
in any way.

Mr. BIDEN. Mr. President, what I
would like to speak to in an indirect
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way covers this. We have had several
votes on wiretaps, and I know people
are asking why am I introducing the
other wiretap provision that was taken
out of the Senate bill. The reason I am
is I refuse to believe that, if you all
hear this enough, you will not eventu-
ally decide to do the right thing on
this.

The provision that I have proposed is
not original with me. It was in the Sen-
ate bill that we passed. The provision
would add a number—the bill we have
before us, the conference report—would
add a number of terrorism-related of-
fenses to the law. I will go into those in
a minute. What I have sent to the desk,
if adopted, would instruct the conferees
to add the same number of offenses
that we are adding to the bill, to the
law, to those categories of things for
which the Government, with probable
cause, can get a wiretap. It was in the
Senate bill as introduced by Senators
HATCH and DOLE. It was part of the ter-
rorism bill reported out of Representa-
tive HYDE’s Judiciary Committee. Un-
fortunately, by the time the bill had
made it to the House, the provision was
dropped.

I think it is worth talking a moment
about how a wiretap statute works, the
one that is in place now in the law, for
it seems there is a lot of misunder-
standing about it these days. I am re-
peating myself again to eliminate the
misunderstanding. As some people tell
it, you would think the FBI and BATF
and the local and State police are tap-
ping our phones left and right, that
they are riding down the streets in
vans with electronic devices eaves-
dropping into our windows and
houses—which they have the capacity
to do, by the way. But that is just not
the way it works.

First and foremost, it is not an FBI
agent but a U.S. attorney, or even the
Attorney General herself, who has the
power to authorize the wiretap. No. Ac-
tually, that is not quite true. The ulti-
mate authority to issue a wiretap sits
only with a Federal judge. The U.S. at-
torney has the power to petition the
court for a wiretap, but only a judge, a
judge who cannot be fired, whose sal-
ary cannot be docked by any of us in
Washington, who cannot be affected in
any way, only a judge may disagree
with something that the Attorney Gen-
eral does or does not do. It is that
judge who must determine that there is
probable cause to believe that a spe-
cific crime—not a general crime—a
specific crime has been—not is about
to—has been committed; that specific
people are committing that crime, and
that they are doing it at a specific
place. The affidavit that the U.S. attor-
ney takes to the court, to the judge,
must also satisfy what is called the ne-
cessity requirement. The judge must be
convinced that other less intrusive in-
vestigative procedures have been tried
and failed—that is infiltration, that is
eavesdropping in a conversation, walk-
ing by, any other method—has to be
convinced that they have been tried
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and failed or that they are unlikely to
succeed in any reasonable cir-
cumstance.

That necessity requirement is meant
to ensure that wiretapping is not the
normal investigative technique, like
physical surveillance or the use of in-
formants. These are very serious pro-
tections, Mr. President. I believe that
interposing a court between the pros-
ecutor and the wiretap is a citizens’
best protection.

But even before we get to the judge
who makes his decision, there is a very
painstaking, stringent process within
the Justice Department for deter-
mining when to seek a court authoriza-
tion for a wiretap.

First, the agent in the field, under
the supervision of his or her supervisor,
must write an affidavit, a sworn affi-
davit, that they must sign that sets
out all the particular facts relating to
probable cause, because even if an
order is granted based on the agent, if
he is lying, then that information is
gone even if the judge issued the wire-
tap order.

So, on the front end, you have to
have a sworn law enforcement officer
swear that the information they are
writing down as to why they think a
crime has been committed is true.
They are liable. An assistant U.S. at-
torney then must take that affidavit
from the FBI agent and draft an appli-
cation and a proposed order for the
court to sign. The package then must
be sent from the U.S. attorney in Wil-
mington, DE, or in Manchester, NH,
and sent down to Washington. The U.S.
attorney cannot just walk into the
courtroom of the Federal judge or to
any of the judges, and say, ‘‘Judge, I
want a wiretap.” They must send it
down to Washington. Once the package
is sent to Washington, the Criminal Di-
vision of the Justice Department takes
a look and scrutinizes the affidavit and
discusses any necessary changes or ad-
ditions or questions they have with the
U.S. attorney that is handling the case
back in Manchester, Wilmington, or
Salt Lake City.

Then a detailed memorandum sum-
marizing the facts and legal issues and
addressing the application’s compli-
ance with each statutory requirement
is sent to the Assistant Attorney Gen-
eral. All these materials are then sent
to the Assistant Attorney General or
Deputy Attorney General for final re-
view and final authorization, and then
it is sent back to Manchester, sent
back to Wilmington, sent back to Salt
Lake City. The U.S. attorney then pe-
titions the court and then goes in and
sees a judge.

This is painstaking. It is time con-
suming, as well it should be, for we
want to make sure that wiretaps are
used in only the most serious cases. We
want to make sure that they are used
only as a last resort when all other less
intrusive techniques have failed, and
we want to make sure that the Govern-
ment is not making unwarranted intru-
sions into our privacy. But we also
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need to make sure that law enforce-
ment has the tools, if they meet all
these hurdles, to catch the bad guy.

Now, this provision that I have of-
fered, that we already voted on, will
provide an important tool. Let me just
point out there is currently a very long
list of crimes for which a wiretap can
be authorized. Let me make this point
because a lot of nonlawyers or people
who do not practice criminal law are
not aware of this as well.

You cannot get a wiretap, even if you
do all the things I just said, unless you
turn to the Criminal Code, and you
have all these crimes listed in the
Criminal Code. OK. You may find a
crime in one section, and then you
have to turn to another section, sec-
tion 251, of the Criminal Code entitled,
“Authorization for Interception of
Wire, Oral or Electronic Communica-
tions.”” And then you have to find there
in subsection (c) the list of offenses for
which you can get a wiretap. Not every
crime is entitled to have a wiretap at-
tached to it.

So it is a two-step process. First, you
have to prove there is a crime being
committed that is a violation of the
Federal law. Second, you have to go
through all these procedures that I
outlined to safeguard that it is not
willingly used by the Government to
intrude on your privacy. And then, in
that process, you have to make sure it
is a listed crime for which you can seek
a wiretap. OK.

Now, some of those crimes for which
you can seek a wiretap are murder,
kidnaping, robbery, extortion, bribing
public officials, witnesses, or bank offi-
cials, obstructing justice, criminal in-
vestigations or law enforcement, all
manner of fraud and embezzlement, de-
stroying cars, wrecking trains. They
are all listed, all listed. And this list
goes on.

The provision I am suggesting here
does only one minor thing: It would
add a very serious and potentially
deadly terrorism offense to that list,
including new offenses that are added
in this legislation. The legislation we
are voting on, the conference report is
this thing, and in here, to the credit of
the chairman and I believe to me and
others who worked on this, we add new
crimes, new Federal crimes, terrorism
crimes for which the Federal Govern-
ment can go after you if you do these
bad things. But we miss one important
step. We do not take these new laws
and add them to the list of those things
for which you can get a wiretap. This
would do that, would allow wiretaps
with all the procedures for the new
crimes of terrorism we have in here.

It is ironic. At first I thought it was
an oversight, but obviously it is in-
tended that you not be able to use
wiretaps to deal with terrorism as we
outlined in the bill.

I assume my time has expired.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. BIDEN. I thank the Chair.

Mr. HATCH addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Utah is recognized for 15
minutes.

Mr. HATCH. We have been doing this
for a year. We are trying to pass a bill
here that will make a difference
against terrorist crimes. I can say cat-
egorically that there is virtually al-
ways a way to get wiretaps if the pros-
ecution wants it, if the law enforce-
ment people want it. To just add the
word terrorism, that would be effica-
cious, but it still would not stop any-
body—if you do not add it, it still
would not stop anybody from getting
the necessary wiretaps in the case of
suspected terrorists.

We can overdue these technicalities
to the end of the doggone Congress.
The fact is, this bill contains alien ter-
rorist removal provisions that will
make a real difference. It contains des-
ignation of terrorist organizations that
we do not have right now, neither of
these provisions, that will make a real
difference today. We have Hamas peo-
ple in this country who want to murder
our Jewish citizens, just to mention a
few. We have Abu Nidal people in this
country who want to murder our Jew-
ish citizens and others, do anything to
disrupt our economy. We have other
terrorist organizations in this country.
We have at least 1,500 known terrorists
and organizations in this country. And
we are standing here debating whether
or not we should put a word into the
bill.

Now, I agree I would love to put it in,
but in this year-long set of negotia-
tions and work with the other body,
they did not want it put in that way.
They are concerned that we are ex-
panding wiretapping too far. It is a le-
gitimate concern.

This world is turned upside down.
When I got here 20 years ago, the con-
servatives wanted the wiretapping be-
cause they wanted to stop all crimes.
The liberals did not want it because
they were concerned about civil lib-
erties. I can remember the battles we
had in the Judiciary Committee, and
they were heated and intense.

Today, it is the opposite. The con-
servatives, some conservatives, espe-
cially those on the far right—and I
might add, the far left liberals still do
not want wiretapping, but the far right
conservatives are concerned because
they feel like justice went awry in
Waco and Ruby Ridge, the Good OI’
Boys roundup and other matters. Those
are legitimate concerns that they
bring.

Let me just say this. I would not
mind putting this in the bill if I could
at this point, but I cannot and still
have a bill. We have a bill that has
alien terrorist removal provisions. It
would help this country all over the
world. It would help other countries all
over the world. Designation of terrorist
organizations, we start to put a stop to
terrorist organizations. It would cer-
tainly stop the fundraising. We have
language that will stop the raising of
funds in the United States of America
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that are sponsoring terrorism all over
this world.

These are big provisions. These are
things that can make a difference. We
can get around these other technical-
ities, and we can get wiretaps if we
need them. But we cannot get these
things without this bill.

Summary exclusion of alien terror-
ists, we have a right to do it because of
this bill. These were provisions we had
to fight to get back into the bill that
we had written in the Senate, provi-
sions that will make a difference, not
some technicality that is important
and I would like to have in, that the
Senator from Delaware would like to
have in, and rightly so. I do not have
any problem with that. We have not
been able to get those technicalities in,
but there are ways around those tech-
nicalities today without having them
in. There are no ways around these pro-
visions, none. We cannot do these
things without this bill. Without this
bill we could not stop many major ter-
rorist problems in this country that
could happen in the future.

We have language in here on biologi-
cal weaponry, something that is crit-
ical. Every one of us is concerned about
that, and rightly so. We succeeded in
getting the House to tighten up and
toughen up those provisions dealing
with the transportation and sale of
human biological agents. That needs to
be done. We should not wait a day
longer; we should not wait an hour
longer to get that done. We have crimi-
nal alien removal procedures. When
these criminal aliens get convicted, the
minute their sentence is over, they are
moved. We get them out of this coun-
try so they cannot just waltz out of the
jail and go and start doing further ter-
rorist activities.

We have $1 billion in authorization
money in this bill, to go to work to-
morrow, if we pass this bill and as soon
as the President signs it, to go to work
to fight against this terrorist activity.

We have language in here that goes a
long way toward tagging explosives. I
could go on and on. I could talk for 4 or
5 hours on what is in this bill and why
it is going to make a difference against
terrorism.

I have to say my colleague from
Delaware deserves his reputation as a
very fine lawyer and somebody who is
bringing up very good points here.
Most of the language he has brought
up, I wrote. Naturally, some of it I
would like to have in the bill. But we
can get around most of those problems
with current criminal law. We cannot
get around these problems I am dis-
cussing with regard to terrorism.

Let me just say on wiretapping
alone, just so people understand how
serious this is, in 18 United States
Code, section 2518, it says:

Notwithstanding any other provision of
this chapter, any investigative or law en-
forcement officer, [any, by the way] spe-
cially designated by the Attorney General,
the Deputy Attorney General, the Associate
Attorney General or by the principal pros-
ecuting attorney of any State or subdivision
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thereof acting pursuant to a statute of that
State, who reasonably determines that—

(a) an emergency situation exists that in-
volves—

(i) immediate danger of death or serious
physical injury to any person,

(ii) conspiratorial activities threatening
the national security interest, or

(iii) conspiratorial activities characteristic
of organized crime,

that requires a wire, oral, or electronic
communication to be intercepted before an
order authorizing such interception can,
with due diligence, be obtained. . . .

I would like all this clarifying lan-
guage in. I would not mind having it.
We had it in the Senate bill and we
have worked for a year to try to get it
back in and almost every major, big
provision we have gotten back in.
Some of this we have not. But we have
ways to get around those problems.

I will repeat it. Talking in real
terms, realistically, there is always a
way to do it if it has to be done, to get
a wiretap. But there is not always a
way to remove terrorist aliens. There
is not a way right now to designate ter-
rorist organizations as terrorists and
to start branding them for what they
are all over the world and start using
the force of American power and law
against them. There is no real way to
stop fundraising today for terrorist or-
ganizations in this country.

I might say there is no summary ex-
clusion of alien terrorists today. We do
not have any aspects against biological
weapons.

I was the one who held the hearing
just a month or so ago, showing where
you could get—anybody if they were
clever enough, could get human patho-
gens that could cause major diseases
all over this country.

I might add, we do not have any cur-
rent criminal alien removal proce-
dures. This bill grants all of that.

We do not have habeas corpus reform,
death penalty reform in this country.
That alone, the people who have suf-
fered, the victims of the Oklahoma
City bombing would be enough to jus-
tify this bill. But I am giving you big-
time stuff that will make a difference
against terrorism. These other mat-
ters, we can get around those in most
instances.

I am telling you, I will just say one
other thing. I am committing right
here on the floor today I will do every-
thing in my power, as chairman of the
Judiciary Committee and as one of 100
Senators here, to try to correct some
of these matters in the future, after we
have these studies that help us to know
how to correct them and after we can
get rid of some of these perceptions
that law enforcement is too intrusive
and is not protective of the civil rights
and liberties of people in this country.

I believe it is. I believe our law en-
forcement people are the best in the
world. We have occasional mistakes,
but I think the FBI is the best in the
world. I think our Justice Department
is the best in the world. I think ATF
does a very good job and they are
cleaning up a lot of problems that have
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existed in the past in the eyes of most
people who own guns in this country,
and they are doing it, I think, in an ex-
peditious and good way. I am proud of
the law enforcement in this country. I
want to give them the tools and I want
to work hard to make sure we have
them. But we have to give them these
tools now. We have to start fighting
terrorism, instead of really babbling,
here, on the floor of the U.S. Senate.

The longer we go the more difficult it
is to get this through over in the
House. If we change one word of this
and go back to conference, I can tell
you right now we are in danger of los-
ing the bill. So, sure I can improve any
bill. Just make me a dictator and let
me write whatever I want to and I
guarantee you it will be perfect. At
least that is the idea of some people in
this body. But we have to live in the
real world of bringing 100 Senators, 435
Representatives—535 minds together
and, by gosh, we have done a pretty
good job.

When the Senator read the Internet
bomb description, had his idea—and I
might add even I would agree with the
idea—been the law, he might have been
in violation of his own law. The fact of
the matter is, there are still ways of
getting around that problem. We can
go after bomb makers, under this bill.
We can make a difference.

I just wanted to mention a few things
that we are really fighting for here,
major issues, major issues that can
help us against crime, against ter-
rorism, that will help to prevent future
terrorist activities. Do we have every-
thing in this bill? I said from the begin-
ning, no, we do not, because we have to
bring together at least half of the 535
people serving in both Houses of Con-
gress. But we have a lot of things in
this bill I never thought we would get
there, through 535 people. This is a bi-
partisan bill. It is a bill that both Re-
publicans and Democrats have fash-
ioned. Frankly, I am proud of it and I
would like to get about passing it.

In that regard, then, on behalf of
Senator DOLE and myself, I move to
table the Senator’s motion and I ask
for the yeas and nays.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). Is there a sufficient sec-
ond?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Mr. President, may I
make a suggestion? There are several
colleagues who apparently will have
difficulty getting here in the next 5
minutes for this vote. Senator KEN-
NEDY is on the floor, ready to proceed
with an amendment. Maybe we could
just stack the two? I have been oppos-
ing stacking them all day.

Mr. HATCH. Mr. President, I ask
unanimous consent we stack the next
two votes to occur immediately after
the time expires on Senator KENNEDY’s
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The Senator from Delaware.

Mr. BIDEN. Mr. President, I yield
myself 60 seconds on the bill. I have
two responses.

My distinguished and able colleague
has mixed up apples and oranges here.
The section he read from the wiretap
statute related to emergency wiretaps
that do not require a court order at the
front end.

What we are talking about are wire-
taps where they want to go in and we
want to prove they have probable cause
to get the wiretap in the first case.

Second, I agree with everything that
he says about the good parts of the bill.
They were in the same bill I intro-
duced, most of those things. I am for
them. But the problem is, he men-
tioned there are 1,500 terrorists out
there, or whatever the number. Under
the bill now we create a new crime re-
lating to providing material support
for terrorists, if you send money to
Hamas and provide material support or
an automobile or a train ticket or
whatever it is, and it is not a crime. It
is a Federal crime now, but one for
which you cannot get a wiretap. That
seems to make no sense to me and that
is why I have introduced this amend-
ment.

I yield the floor to my friend from
Massachusetts.

Mr. HATCH. Mr. President, if my
friend from Massachusetts will just
allow me to respond for 15 seconds, I
will just make the statement again.
Realistically, in this real world, if law
enforcement wants to get a wiretap,
whether emergency or otherwise, it is
going to be able to get it. That has
been my experience and I think it has
been the experience of every pros-
ecutor, I think, in this country.

Mr. BIDEN. I yield myself 15 more
seconds on the bill. That is the very
thing we do not want to happen. We
want prosecutors to operate under the
law. We do not want to further ignite
the imagination of those folks over in
the House. We want them to do it by
the numbers, not with imagination.

Mr. HATCH. Mr. President, I would
just add, they will do it by the law, but
realistically they can do it. I have also
said that I will work with the distin-
guished Senator from Delaware to try
to resolve these problems in a formal
bill in the future, as we examine this
more carefully. I think we can do that
job. But it is misleading, to think the
American people are not going to be
protected, from a wiretap standpoint,
when I know the law enforcement offi-
cials can use wiretaps and can get
them, realistically, in almost every sit-
uation.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that I may speak
on the conference report without the
time being charged to the remaining 20
minutes of the general debate.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.
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Mr. KENNEDY. Mr. President, it is a
year since the tragic bombing of the
Federal building in Oklahoma City,
and 10 months since the Senate passed
a bill to give Federal law enforcement
agencies the effective assistance they
need to deal with these crimes.

Unfortunately, the conference report
before us is a far weaker bill than the
measure we passed last year. All that
is left now is the hollow shell of a ter-
rorism bill, a mockery of the strong bi-
partisan legislation passed by the Sen-
ate. Most of the meaningful
antiterrorism measures passed by the
Senate have been stripped out by the
House, so that this bill is far less likely
to deter terrorist crimes or aid in the
apprehension of terrorists.

Using the phony label of
antiterrorism, the bill achieves two
reprehensible goals: it denies meaning-
ful habeas corpus review to State death
row inmates, and it makes it easier to
turn away refugees and victims of po-
litical persecution from America’s
shores.

Everyone knows what happened to
this bill. It fell victim to the anti-Gov-
ernment assault of the National Rifle
Association. After the Senate passed a
tough, effective terrorism bill, the
NRA stepped in and prevented House
action for months. Then the NRA’s
supporters in the House stripped the
bill of key provisions to strengthen
Federal law enforcement.

As a result of the NRA’s maneu-
vering, the conference report before us
is completely inadequate to meet the
needs of law enforcement. The Senate
still has a chance to insist on a real
terrorism bill, and not a sham bill. We
should send this bill back to con-
ference, and insist that the conferees
restore the tough Senate provisions.

There are numerous glaring gaps in
the conference report:

It does not include the expanded
wiretapping authority that the FBI has
said is necessary to keep up with cur-
rent telecommunications technology.

It does not address the dangerous re-
ality that bomb-making information is
now freely disseminated on the Inter-
net.

It does not include a Senate-passed
provision extending the statute of limi-
tations for serious firearms offenses.

It does not include a necessary excep-
tion to the posse comitatus laws so
that military experts can provide tech-
nical assistance to law enforcement in
terrorist attacks involving chemical or
biological warfare.

Each of these measures was included
in the Senate bill, but has been
stripped out of the conference report at
the insistence of the NRA.

And while the bill is clearly deficient
in these respects, it includes other pro-
visions that are too extreme in lim-
iting the rights and liberties of individ-
uals:

It eviscerates the ancient Writ of Ha-
beas Corpus, denying death row in-
mates the opportunity to obtain even
one meaningful Federal review of the
constitutionality of their convictions.
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It returns to the discredited cold war
guilt-by-association policy of the
McCarran-Walter law, excluding indi-
viduals from our shores based on mere
membership in an organization. Cur-
rent law already contains authority to
exclude members of known terrorist or-
ganizations. The far broader sweep of
this bill is unnecessary and excessive.

It places excessive restrictions on the
ability of refugees to obtain asylum in
the United States. This provision was
never considered by the full Senate,
and it ought to be debated on the im-
migration bill, not the terrorism legis-
lation.

Mr. President, I point out here what
has been happening. Asylum claims de-
cline 57 percent as productivity doubles
in 1995. What we have seen is the dra-
matic reduction in terms of the asylum
claims. In 1994, there were 122,000; 60,000
completed.

In 1995, 53,000; 126,000 were completed.
The Justice Department has a handle
on this issue. It is doing it in a con-
scientious, fair, and disciplined way,
and we ought to retain it and not be
caught up with other facts and figures.

Every omnibus bill requires Members
of Congress to weigh the good provi-
sions against the bad ones. I voted for
the Senate bill even though it included
the objectionable limits on habeas cor-
pus. But the balance has changed, now
that the Senate bill has been seriously
weakened. There is too little to place
on the scale against the shameful
trashing of the writ of habeas corpus
and the Nation’s asylum system.

It is unfortunate that the unrelated
and controversial subject of habeas
corpus was injected into this bill in the
first place. Proponents say that habeas
corpus is relevant because the suspects
in the Oklahoma City bombing are
charged with a Federal capital offense.
But that fact is no justification for
changing the rules with regard to State
prisoners.

The habeas corpus proposals do not
strike a fair balance. The bill denies
death row inmates a full opportunity
to raise claims of innocence based on
newly discovered evidence. It will
therefore increase the likelihood that
innocent people will be executed. The
proposal to limit inmates to one bite at
the apple is sound in principle. But
surely the interest in swift executions
must yield to new evidence that an in-
nocent person is about to be put to
death. As Supreme Court Justice Pot-
ter Stewart once wrote, ‘“‘Swift justice
demands more than just swiftness.”

Also, the proposal would unwisely re-
quire Federal courts to defer to State
courts on issues of Federal constitu-
tional law. A Federal court could not
grant a writ habeas corpus based on
Federal constitutional claims, unless
the State court’s judgment was ‘“‘an un-
reasonable application of Federal law.”

It is a serious mistake to require a
Federal court to defer to the judgment
of a State court on matters of Federal
constitutional law. The notion that a
Federal court should be prevented from

April 17, 1996

correcting a constitutional error be-
cause it was a reasonable error is unac-
ceptable, especially in a capital case.
Ever since the days of Chief Justice
John Marshall, the Federal courts have
served as the great defenders of con-
stitutional protections, and they
should remain so.

The asylum provisions in this bill are
equally misguided.

The Senate-passed bill did not ad-
dress this subject, because it is more
appropriately dealt with as part of im-
migration reform. But the conferees
adopted House-passed language that
drastically limits the ability of refu-
gees to claim asylum if they arrive
without proper documents. This provi-
sion undermines the fundamental trea-
ty obligations of the United States by
subjecting legitimate refugees to perse-
cution and even torture.

It is often impossible for asylum
seekers fleeing persecution to obtain a
valid passport or travel document be-
fore they leave. Even the effort to ob-
tain a travel document from the same
government that is the persecutor may
result in further danger to the asylum
seeker. People may die or may be tor-
tured while waiting for the proper pa-
pers. Accepting this reality, the U.N.
High Commission on Refugees has rec-
ognized that circumstances may com-
pel a refugee to use fraudulent docu-
ments to escape persecution.

This fact has long been recognized
under international law. The United
States has international obligations to
protect refugees and asylum seekers
who use fraudulent documents to es-
cape persecution abroad. Article 31 of
the U.N. Convention Relating to the
Status of Refugees imposes an obliga-
tion on the United States not to penal-
ize refugees and asylum seekers who
are fleeing persecution, and who
present fraudulent documents or no
documents at all.

Under current practice, when asylum
seekers arrive in the United States
without valid travel documents or a
passport, they are placed in detention.
Generally, they are released from de-
tention only if an asylum prescreening
officer believes they have a sound case.
That is the dramatic change in the way
the Justice Department is considering
the asylum seekers at the present time
and how they were considered a num-
ber of months ago. Otherwise, they
must pursue their asylum claim while
in detention.

The pending bill significantly
changes this process. It gives the
prescreening officer the authority to
deport an asylum seeker who enters
with false or no documents. The office
can deport the asylum seeker without
a full hearing. An immigration judge
never sees the case. In addition, the
asylum seeker has no access to the as-
sistance of counsel or even an inter-
preter.

As we consider this unprecedented
proposal, we should remind ourselves of
Raoul Wallenberg, the hero who saved
countless lives during the Holocaust by
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issuing false travel documents so that
Jews could escape Hitler’s persecution.
If this bill had been law in 1946, those
Jews could have been returned to Eu-
rope without so much as a hearing.

Finally, the bill is flawed because it
excludes foreigners from our shores
based on mere membership in a
disfavored organization.

In the days of the cold war, distin-
guished writers, professors, and others
were excluded from the United States
based on their mere membership in a
Communist organization. Finally in
1990, we repealed the notorious
McCarran-Walter law and set exclusion
criteria based on individual actions,
not their words.

This bill is a giant step backward. It
explicitly sets excessive exclusion cri-
teria based on membership in an orga-
nization, even though it would be
grossly unfair to assume that all or
even most members of the organization
are terrorists.

Current law already gives broad au-
thority to exclude members of terrorist
organizations in such cases, and the
blunderbuss provision in this bill is
unneeded. If applied to American citi-
zens, it would be a violation of the first
amendment.

The harm caused by the habeas cor-
pus, asylum, and exclusion provisions
of this bill is severe, and the good ac-
complished by the antiterrorism sec-
tions of the bill is minor. I urge the
Senate to send this defective bill back
to conference with instructions to do
the job right—and produce a real
antiterrorism bill that gives law en-
forcement the tools it needs to get the
job done.

I thank the chairman and the rank-
ing minority member of the committee
for letting me address the Senate on
this issue.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I have
listened to my distinguished colleague
and friend, and he would like to restore
the Senate bill. We just cannot do that.
I was very proud of that Senate bill. I
wrote most of it and, frankly, I think
our colleagues worked together to
come up with a good bill. When it went
to the House, the House enacted a bill
which really was much less than the
Senate bill. We have gone to con-
ference and have brought most all of
the Senate bill back.

The distinguished Senator from Mas-
sachusetts says that this bill we have
today is a hollow shell. Now, come on.
Let me just go through some high-
lights of this bill.

We have most everything back, and
the things we do not have back, we can
probably, in the real world, solve any-
way, under current existing law. I have
to say, yes, I would prefer the original
Senate bill, but let me give you one il-
lustration.

In the fundraising provisions, I might
add that the Antidefamation League,
and others of similar mind—and I am
of similar mind—believe that our fund-
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raising language is far superior in this
bill than it was in the Senate bill. I
know it is far superior.

We were able to work that out with
our colleagues in the House. That alone
is a reason for preferring this bill over
the Senate bill, plus the added promise
that I have made here that I will try to
work out these wiretap and other
issues, or at least the wiretap issues, in
the Senate Judiciary Committee.

But just look at the highlights of
this antiterrorism bill. Capital punish-
ment reform, death penalty reform,
something that has been needed for
years, decades. It is being abused all
over the country. There are better than
3,000 people who have been living on
death row for years with the sentences
never carried out, the victims going
through the pain every time they turn
around. This will solve that problem
while still protecting their constitu-
tional rights and every right of appeal
that they really should have. It is writ-
ten well.

The international terrorism prohibi-
tions, prohibitions on international
terrorist fundraising. As I have said,
the Anti-Defamation League, AIPAC,
and a whole raft of others that are con-
cerned in this area, like the language
in this bill much better than the lan-
guage in the Senate bill.

This subtitle adds to Federal law pro-
hibitions which provide material sup-
port to, or raise funds for, foreign orga-
nizations designated by the Secretary
of State, in consultation with the Sec-
retary of the Treasury and the Attor-
ney General, to be terrorist organiza-
tions.

We have the Terrorist and Criminal
Alien Removal and Exclusion Act in
this bill. We remove alien terrorists,
and we provide very good language
that was very much the same as the
Senate language.

We have the exclusion of members or
representatives of terrorist organiza-
tions, the alien terrorists exclusion, if
you will. This permits, as a new legal
basis for alien exclusion, the denial of
entry into the United States of any
person who is a representative or mem-
ber of a designated terrorist organiza-
tion.

We have a whole title on nuclear, bio-
logical, and chemical weapons restric-
tions. These are not picayune provi-
sions. This is big-time stuff. This is
something this country has needed for
years and the whole world needs. We
have it in this bill.

We have the expansion of scope and
jurisdictional bases of nuclear mate-
rials prohibitions and a report to Con-
gress on thefts of explosive materials
from armories. We require the Attor-
ney General, together with the Sec-
retary of Defense, to undertake a study
of the number of thefts of firearms, ex-
plosives, and other terrorist-type mate-
rials from military arsenals. We will
make them get on these things.

We have biological weapons restric-
tions, enhanced penalties, and control
of biological agents. We have chemical
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weapons restrictions, chemical weap-
ons, and biological weapons of mass de-
struction. We provide for a study of the
facility for training and the evaluation
of personnel who respond to the use of
chemical or biological weapons in
urban or suburban areas.

We have the implementation of the
Plastic Explosives Convention in here.
We have the marking of plastic explo-
sives. We have studies on the marking
of other explosives and putting
taggants on them.

We have made a whole bunch of
modifications in criminal law to
counterterrorism, increased penalties
for conspiracies involving explosives.
All this talk about explosives. We pro-
vide language in here that will help to
solve those problems.

Acts of terrorism transcending na-
tional boundaries, we have language on
that. We have criminal procedure
changes in here that would make a real
difference with regard to certain ter-
rorism offenses overseas, the clarifica-
tion of maritime violence jurisdiction,
increased and alternate conspiracy
penalties for terrorism offenses, clari-
fication of Federal jurisdiction over
bomb threats. The expansion and modi-
fication of weapons of mass destruction
statute is in here, the addition of ter-
rorism offenses to the money laun-
dering statute.

We have the protection of Federal
employees in here mainly because it is
needed now in this day and age with
some of the vicious people we have to
put up with in our society. We have the
protection of current and former offi-
cials in here, officers, employees of the
United States.

We have the death penalty as an ag-
gravating factor. We solve that and add
multiple killings to the list of aggra-
vating factors in the imposition of the
death penalty. We have detention hear-
ing language in here and directions to
the sentencing commission.

I have to say, we have a whole raft of
other things that I do not have time to
mention. Look, it is time to pass this
terrorism bill. It is time to let the peo-
ple in Oklahoma City know we mean
business here.

Is the time expired on both sides? On
behalf of the majority leader and I, I
move that we table the Kennedy
amendment and ask for the yeas and
nays.

The PRESIDING OFFICER. The yeas
and nays have been ordered. The ques-
tion occurs on agreeing to the motion
to table.

Mr. HATCH. Mr. President, do we
have motions to table on both of these
amendments? And will they be back to
back?

The PRESIDING OFFICER. There is
only one amendment. The Senator
from Massachusetts did not offer an
amendment.

Mr. HATCH. He did not. I am happy
to then proceed with the vote on the
Biden amendment.

The PRESIDING OFFICER. The
question occurs on agreeing to the mo-
tion to table the motion to recommit.
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The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. LOTT. I announce that the Sen-
ator from Florida [Mr. MACK] is nec-
essarily absent

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 56,
nays 43, as follows:

[Rollcall Vote No. 68 Leg.]

YEAS—56
Abraham Faircloth McCain
Ashcroft Feingold McConnell
Baucus Frist Murkowski
Bennett Gorton Nickles
Bond Gramm Pressler
Brown Grams Reid
Burns Grassley Roth
Campbell Gregg .
Chafee Hatch gilelﬁ?;um
Coats Hatfield Simpson
Cochran Helms .
Cohen Hutchison Smith
Coverdell Inhofe Snowe
Craig Jeffords Specter
D’Amato Kassebaum Stevens
DeWine Kempthorne Thomas
Dole Kyl Thompson
Domenici Lott Thurmond
Exon Lugar Warner
NAYS—43
Akaka Glenn Mikulski
Biden Graham Moseley-Braun
Bingaman Harkin Moynihan
Boxer Heflin Murray
Bradley Hollings Nunn
Breaux Inouye Pell
Bryan Johnston Pryor
Bumpers Kennedy Robb
Byrd Kerrey Rockefeller
Conrad Kerry Sarbanes
Daschle Kohl R
Dodd Lautenberg Simon
Dorgan Leahy Wellstone
Feinstein Levin Wyden
Ford Lieberman
NOT VOTING—1
Mack

The motion to lay on the table the
motion to recommit was agreed to.

Mr. HATCH. Mr. President, I move to
reconsider the vote.

Mr. DOLE. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. SMITH. Mr. President, I rise to
commend Senator HATCH and the other
members of the conference committee
for incorporating what originated in
this Congress as my bill, S. 270, the
Alien Terrorist Removal Act of 1995,
into the conference report on S. 735,
the Anti-Terrorism and Effective
Death Penalty Act of 1996.

I also want to thank Senator SPEC-
TER again for the opportunity to tes-
tify before his Judiciary Subcommittee
on Terrorism last summer regarding
my alien terrorist removal bill.

My bill—mow the alien terrorist re-
moval section of the conference report
on S. T35—essentially embodies the
Smith-Simpson amendment that the
Senate passed unanimously as part of
the crime bill in the last Congress. Un-
fortunately, certain House members of
the conference committee on the 1994
crime bill insisted on the deletion of
the Smith-Simpson amendment from
that legislation.

After I introduced S. 270 early in the
first session of this Congress, the Clin-
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ton administration proposed its own
substantially identical version of my
bill as part of its omnibus
antiterrorism legislation. Then, in the
wake of the Oklahoma City bombing,
Senators DOLE and HATCH introduced
S. 735, which incorporated the sub-
stance of my bill, S. 270. S. 735, of
course, passed the Senate by a vote of
91 to 8 last June.

Unfortunately, when S. 735 reached
the House, the alien terrorist removal
provisions of the Senate-passed bill
were removed from the legislation.
Commendably, however, Senator
HATCH steadfastly insisted that the
conference committee include an alien
terrorist removal section in its con-
ference report on S. 735. Fortunately
for our Nation, Senator HATCH suc-
ceeded in that effort.

Let me summarize briefly for the
benefit of my colleagues what the alien
terrorist removal section of S. 735 is all
about. The alien terrorist removal pro-
visions of the bill would establish a
new, special, judicial procedure under
which classified information can be
used to establish the deportability of
alien terrorists.

The new procedures that are estab-
lished under section 401 of S. 735 are
carefully designed to safeguard vitally
important national security interests,
while at the same time according ap-
propriate protection to the necessarily
limited due process rights of aliens.

Under current law, Mr. President,
classified information cannot be used
to establish the deportability of ter-
rorist aliens. Thus, when there is insuf-
ficient unclassified information avail-
able to establish the deportability of a
terrorist alien, the Government faces
two equally unacceptable choices.

First, the Justice Department could
declassify enough of its evidence
against the alien in question to estab-
lish his deportability. Sometimes, how-
ever, that simply cannot be done be-
cause the classified information in
question is so sensitive that its disclo-
sure would endanger the lives of human
sources or compromise highly sensitive
methods of intelligence gathering.

The Government’s second, and equal-
ly untenable, choice would be simply to
let the terrorist alien involved remain
in the United States.

Sadly, Mr. President, what I have
just described is not a hypothetical sit-
uation. It happens in real cases. That is
why the Department of Justice, under
both Republican and Democratic Presi-
dents and Attorneys General, has been
asking for the authority granted by my
bill—mow section 401 of S. 735—since
1988.

Utilizing the existing definitions of
terrorism in the Immigration Act of
1990 and of classified information in the
Classified Information Procedures Act,
section 401 of S. 735 would establish a
special alien terrorist removal court
comprised of sitting U.S. district
judges designated by the Chief Justice
of the Supreme Court of the United
States. This new alien removal court is
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modeled on the special court that was
created by the Foreign Intelligence
Surveillance Act.

Under section 401 of S. 735, the U.S.
district judge sitting as the special
court would personally review the clas-
sified information involved in camera
and ex parte.

Where possible, without compro-
mising the classified 