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In recent years, perhaps one of the
biggest backers of the National Guard
here in the Senate has been my good
friend, and predecessor as chairman of
the Armed Services Committee, Sen-
ator SAM NuUNN of Georgia. Over the
years, Senator NUNN has established a
well-deserved reputation for being one
of the most well-versed Members of the
Senate in matters related to defense
and national security. Without ques-
tion, his opinion is valued and re-
spected by Senators on both sides of
the aisle, by senior officers in each of
the services, by Presidents, and by the
people of the United States. He has
stood as an advocate for a strong de-
fense, including what he believes
should be a well-trained, well-equipped,
and well-supported National Guard.

In recognition of Senator NUNN’s sup-
port of the military and his belief in
the National Guard, the National
Guard Association of Georgia estab-
lished the Sam Nunn Award which it
presents each year to a person who
they believe has demonstrated ‘‘solid
and continuous support for the role,
function, mission and purpose of the
National Guard in meeting its inter-
national, national, state, and local
mission.” | am very proud to have been
the recipient of the award for 1995, and
I am pleased to have this opportunity
to congratulate my friend, Mr. Coy
Short of Atlanta, on being awarded
this recognition by the National Guard
Association of Georgia this year.

I have had the pleasure of knowing
Coy for a number of years, over which
time he has consistently demonstrated
not only his patriotism, but his support
for those who serve in all branches of
the service, in both the Active Forces,
the Reserves, and the Guard. He is a
person who has taken a leadership role
in community-military relations, lend-
ing his leadership to a number of com-
mittees designed to serve those who
serve, including the Governor’s Mili-
tary Advisory Council; the USO Coun-
cil of Georgia; and the Atlanta Cham-
ber of Commerce’s Greater Atlanta
Military Affairs Council. His efforts on
behalf of those in uniform have been
recognized numerous times over the
years by the Army, the National
Guard, and by defense-related and com-
munity-spirited groups in the following
manners:

The 94th Airlift Wing Man of the
Year Award; National Committee for
Employer Support of the Guard and
Reserve Award for Outstanding Public
Service; Oglethorpe Distinguished
Services Medal for Outstanding Sup-
port of the Georgia National Guard,
and National Distinguished Service
Award, Association of the United
States Army.

Also the Phoenix Award by the At-
lanta Chamber of Commerce, for pro-
viding leadership to the Greater At-
lanta Military Affairs Council; Award
from the National Guard Bureau for
outstanding support of the Army Na-
tional Guard; and Army Commendation
Medal for public service on behalf of
Forces Command.
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Coy Short not only works hard on be-
half of Atlanta’s military community,
he is one of the city’s biggest boosters.
As a member of the Peach Bowl’s exec-
utive committee, he helps to make one
of college football’s most popular
events a success, and through his posi-
tion as the Deputy Regional Commis-
sioner for the Social Security Adminis-
tration’s Atlanta region, Coy’s profes-
sional efforts have benefited tens of
thousands of Georgians. Not surpris-
ingly, he has been recognized by the
Social Security Administration for his
work, including being awarded the
Commissioner’s Citation, the highest
recognition that can be given by that
agency.

At this very moment, there are Na-
tional Guard soldiers and airmen who
are selflessly serving in dangerous as-
signments throughout the world, and if
given the opportunity, I am certain
that they would want to express their
appreciation to Coy Short for all he
has done to support them. | join these
brave men and women who are serving
in the defense of our Nation, along
with the National Guard Association of
Georgia, in saluting a man who sets
the highest standard for civic minded-
ness and support for the Nation’s mili-
tary forces. His efforts make Atlanta a
better place to live and the United
States a safer and more secure Nation.

THE BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, the sky-
rocketing Federal debt recently sur-
passed $5 trillion.

As of the close of business Friday,
March 15, the Federal debt—down to
the penny—stood at exactly
$5,045,003,375,350.97 or $19,077.15 on a per
capita basis for every man, woman, and
child in America.

CONCLUSION OF MORNING
BUSINESS
The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed.

BALANCED BUDGET
DOWNPAYMENT ACT, 11

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to H.R. 3019. The clerk will report
the bill.

The bill clerk read as follows:

A bill (H.R. 3019) making appropriations
for fiscal year 1996 to make a further down-
payment toward a balanced budget, and for
other purposes.

The Senate resumed
ation of the bill.

Pending:

Hatfield modified amendment No. 3466, in
the nature of a substitute.

Lautenberg amendment No. 3482 (to
amendment No. 3466), to provide funding for
programs necessary to maintain essential
environmental protection.

Hatch amendment No. 3499 (to amendment
No. 3466), to provide funds to the District of
Columbia Metropolitan Police Department.

the consider-
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Boxer/Murray amendment No. 3508 (to
amendment No. 3466), to permit the District
of Columbia to use local funds for certain ac-
tivities.

Gorton amendment No. 3496 (to amend-
ment No. 3466), to designate the ‘““Jonathan
M. Wainwright Memorial VA Medical Cen-
ter”’, located in Walla Walla, Washington.

Simon amendment No. 3510 (to amendment
No. 3466), to revise the authority relating to
employment requirements for recipients of
scholarships or fellowships from the Na-
tional Security Education Trust Fund.

Simon amendment No. 3511 (to amendment
No. 3466), to provide funding to carry out
title VI of the National Literary Act of 1991,
title VI of the Library Services and Con-
struction Act, and section 109 of the Domes-
tic Volunteer Service Act of 1973.

Coats amendment No. 3513 (to amendment
No. 3466), to amend the Public Health Serv-
ice Act to prohibit governmental discrimina-
tion in the training and licensing of health
professionals on the basis of the refusal to
undergo or provide training in the perform-
ance of induced abortions.

Bond (for Pressler) amendment No. 3514 (to
amendment No. 3466), to provide funding for
a Radar Satellite project at NASA.

Bond amendment No. 3515 (to amendment
No. 3466), to clarify rent setting require-
ments of law regarding housing assisted
under section 236 of the National Housing
Act to limit rents charged moderate income
families to that charged for comparable,
non-assisted housing, and clarify permissible
uses of rental income is such projects, in ex-
cess of operating costs and debt service.

Bond amendment No. 3516 (to amendment
No. 3466), to increase in amount available
under the HUD Drug Elimination Grant Pro-
gram for drug elimination activities in and
around federally-assisted low-income hous-
ing developments by $30 million, to be de-
rived from carry-over HOPE program bal-
ances.

Bond amendment No. 3517 (to amendment
No. 3466), to establish a special fund dedi-
cated to enable the Department of Housing
and Urban Development to meet crucial
milestones in restructuring its administra-
tive organization and more effectively ad-
dress housing and community development
needs of States and local units of govern-
ment and to clarify and reaffirm provisions
of current law with respect to the disburse-
ment of HOME and CDBG funds allocated to
the State of New York.

Lautenberg amendment No. 3518 (to
amendment No. 3466), relating to labor-man-
agement relations.

Santorum amendment No. 3484 (to amend-
ment No. 3466), expressing the Sense of the
Senate regarding the budget treatment of
federal disaster assistance.

Santorum amendment No. 3485 (to amend-
ment No. 3466), expressing the Sense of the
Senate regarding the budget treatment of
federal disaster assistance.

Santorum amendment No. 3486 (to amend-
ment No. 3466), to require that disaster relief
provided under this Act be funded through
amounts previously made available to the
Federal Emergency Management Agency, to
be reimbursed through regular annual appro-
priations Acts.

Santorum amendment No. 3487 (to amend-
ment No. 3466), to reduce all Title | discre-
tionary spending by the appropriate percent-
age (.367%) to offset federal disaster assist-
ance.

Santorum amendment No. 3488 (to amend-
ment No. 3466), to reduce all Title | "Salary
and Expense’ and 'Administrative Expense’
accounts by the appropriate percentage
(3.5%) to offset federal disaster assistance.

Gramm amendment No. 3519 (to amend-
ment No. 3466), to make the availability of
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obligations and expenditures contingent
upon the enactment of a subsequent act in-
corporating an agreement between the Presi-
dent and Congress relative to Federal ex-
penditures.

Wellstone amendment No. 3520 (to amend-
ment No. 3466), to urge the President to re-
lease already-appropriated fiscal year 1996
emergency funding for home heating and
other energy assistance, and to express the
sense of the Senate on advance-appropriated
funding for FY 1997.

Bond (for McCain) amendment No. 3521 (to
amendment No. 3466), to require that disas-
ter funds made available to certain agencies
be allocated in accordance with the estab-
lished prioritization processes of the agen-
cies.

Bond (for McCain) amendment No. 3522 (to
amendment No. 3466), to require the Sec-
retary of Veterans Affairs to develop a plan
for the allocation of health care resources of
the Department of Veterans Affairs.

Warner amendment No. 3523 (to amend-
ment No. 3466), to prohibit the District of Co-
lumbia from enforcing any rule or ordinance
that would terminate taxicab service reci-
procity agreements with the States of Vir-
ginia and Maryland.

Murkowski/Stevens amendment No. 3524
(to amendment No. 3466), to reconcile sea-
food inspection requirements for agricul-
tural commodity programs with those in use
for general public consumers.

Murkowski amendment No. 3525 (to amend-
ment No. 3466), to provide for the approval of
an exchange of lands within Admiralty Is-
land National Monument.

Warner (for Thurmond) amendment No.
3526 (to amendment No. 3466), to delay the
exercise of authority to enter into multiyear
procurement contracts for C-17 aircraft.

Burns amendment No. 3528 (to amendment
No. 3466), to allow the refurbishment and
continued operation of a small hydroelectric
facility in central Montana by adjusting the
amount of charges to be paid to the United
States under the Federal Power Act.

Burns amendment No. 3529 (to amendment
No. 3466), to provide for Impact Aid school
construction funding.

Burns amendment No. 3530 (to amendment
No. 3466), to establish a Commission on re-
structuring the circuits of the United States
Courts of Appeals.

Coats (for Dole/Lieberman) amendment No.
3531 (to amendment No. 3466), to provide for
low-income scholarships in the District of
Columbia.

Bond/Mikulski amendment No. 3533 (to
amendment No. 3482), to increase appropria-
tions for EPA water infrastructure financ-
ing, Superfund toxic waste site cleanups, op-
erating programs, and to increase funding
for the Corporation for National and Com-
munity Service (AmeriCorps).

AMENDMENT NO. 3530

Mr. BURNS. Mr. President, | call up
amendment No. 3530 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. Is there
objection to laying aside the pending
amendment? Without objection, it is so
ordered. The amendment is now before
the Senate.

AMENDMENT NO. 3548 TO AMENDMENT NO. 3530

(Purpose: To amend title 28, United States
Code, to divide the ninth judicial circuit of
the United States into two circuits, and for
other purposes)

Mr. BURNS. Mr. President, | send to
the desk a second-degree amendment
to amendment No. 3530 and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The
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The bill clerk read as follows:

The Senator from Montana [Mr. BURNS],
proposes an amendment numbered 3548 to
amendment No. 3530.

Mr. BURNS. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘“‘Amend-
ments Submitted.”’)

Mr. BURNS. Mr. President, | offer
this amendment on behalf of the people
of Montana. This issue was reported—
in other words, dealing with the ninth
judicial district—this issue was re-
ported out of the Judiciary Committee
with an 11 to 7 vote, with strong bipar-
tisan support, and a conference report
that was overwhelmingly recommend-
ing its passage.

It has often been said that one would
wonder, why is there such a movement
to reform habeas corpus when the very
idea of habeas corpus is as American as
apple pie and hot dogs? Americans have
always been sensitive to the rights of
the accused. It has been a hallmark as
long as this United States has been a
union. But in our court of appeals, Mr.
President, we happen to be situated, in
the State of Montana, in the largest ju-
dicial district. It is the ninth: Mon-
tana, ldaho, Washington, Oregon, Cali-
fornia, Nevada, Arizona, Hawaii, and
Alaska.

Our proposal, under this proposal to
split the ninth circuit, would leave
California, Hawaii, Guam, and the
northern Mariana Islands with a mis-
sion of a 15-judge unit. Alaska, Ari-
zona, ldaho, Montana, Nevada, Oregon,
and Washington would form the new
12th circuit of 13 judges. The caseload
would be split, and 60 percent of the
present-day caseload would still be rep-
resented in California and Hawaii, and
40 percent of the present-day caseload
would be in the newly formed twelfth.
The reasons are very, very compelling
for those States that would remain in
the 9th district, after the newly formed
12th went into full operation, to re-
main there.

In this amendment is also a section
that allows a national study of our
courts of appeals. | think that study
should move on. It was recommended
by the Senator from California, and I
see her on the floor. It made good sense
whenever the suggestion was made, and
it still makes good sense today. But |
think we already have studies. We have
studies on the shelf, and yet, after we
got the studies, nothing was done to
address the problems.

Let us take a look at this circuit.
The ninth circuit is big, too big. It in-
cludes nine States, 1.4 million square
miles, 45 million people. By compari-
son, the sixth judicial district serves
less than 29 million people, and every
other circuit serves less than 24 million
people.

The Census Bureau is telling us that
by the year 2010 the population in the
ninth, if it remains in its present size,
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will be more than 63 million people be-
cause of the demographics and the
movement of people. That is a 40-per-
cent increase in just 15 years.

Judge O’Scannlain, of the ninth judi-
cial district, testified, and | quote:

In light of the demographic trends in our
country, it is clear that the population of
the States in the ninth circuit, and thus the
caseload of the Federal judiciary sitting in
those States, will continue to increase at a
rate significantly ahead of most other re-
gions in the country.

The number of judges stands at 28.
The fifth judicial district has 17 judges;
the first has 6 and the seventh and
eighth each have 11. The average of the
circuits, other than the ninth, is 12.6
judges. | do not know what they do
with the other four-tenths of 1 percent.
The ninth recently unanimously made
a request from that district requesting
an additional 10 more judges. So the
prospect of even a larger ninth will be
upon us in just a very near future.

If you can imagine having 38 active
judges, in addition to 12 senior status
judges, on one court, that should give
all of us pause. If we do not deal with
this issue now, we will only be putting
it off into the future. In other words,
let us get started.

Having said that, this is the situa-
tion that is existing in the district it-
self today. No. 1 is delay. The ninth is
the second slowest of all the circuits.
The chief judge himself on the circuit
commented in his written testimony,
“It takes about 4 months longer to
complete an appeal in our court as
compared to the national median
time.”” Mr. President, 315 days is the
national median time from the filing of
appeal to the final conclusion. In the
ninth, it is 429 days.

Other methods have been used and
they come up with similar results.
What does it do? Delay; the bigness
leads to inconsistency, unpredict-
ability, and | think what is more im-
portant, the lack of collegiality.

The formation of the 3-judge panel,
and with 28 of them there on the court,
gives us 3,276 different combinations
whenever you go up before the ninth
district court of appeals. It is difficult
for litigants to predict outcomes. The
sheer size of the caseloads makes it in-
creasingly difficult for judges to keep
abreast of the decisions to avoid con-
flicting decisions.

We will be hearing the argument
there are new devices, new computer
systems, where they have a ready li-
brary of information to where they be
consistent with other decisions. Mr.
President, that just has not been the
case. They cannot even use what all
other districts use. That is en banc. In
other words, all the judges in that dis-
trict getting together, listening to a
case, trying to come to some consensus
in the consistency of the law. The
ninth does not even use that. Mr.
President, 28 judges do not use that
procedure to resolve intracircuit con-
flicts. Instead, they use a limited en
banc procedure, forming 1l1-member
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panels—10 drawn from the list of judges
plus the chief judge. The method per-
mits as few as 6 of the sitting judges to
dictate the outcome of a case contrary
to a judgment of 22 others, solely de-
pending on the luck of the draw.

In summary, there was a judge in the
eleventh circuit that noted what hap-
pens and the many ill effects you have
in business courts. First, the dynamics
of a jumbo court are such that as the
court grows larger, the productivity of
individual judges declines. Second, the
clarity and the stability of the circuit
law suffers, creating incentives to liti-
gate that do not exist in jurisdictions
with smaller courts. Finally, jumbo
courts create and maintain a legal en-
vironment that is inhospitable to indi-
vidual rights. Individuals find it more
difficult to conform their conduct to
increasingly indeterminate circuit law
and suffer higher litigation costs to
vindicate a few remaining clear rights
to which they may claim. In other
words, we go right back and we say it
is too big.

The conclusion is that it is inevitable
that this is going to happen. A study of
23 years ago called for it then. | think
they called for it and also the split of
the fifth circuit at that time. The fifth
circuit did what it was told to do or
was recommended to do and it has been
very, very successful. This is a bal-
anced approach and allows the wheels
to start turning where we can serve our
people in the judiciary a lot better and
more efficiently, with more consist-
ency. It is the right thing to do. After
all, we provide the services for our citi-
zens. The infrastructure has to be there
in order to get it done.

The fifth circuit split was very, very
successful. | think when we look at the
evidence, the evidence of what is hap-
pening in all the other circuits, the
first circuit only has 6 judges, a total
population of 13 million people; in the
ninth circuit, 28 judges, population 49
million people, over 1.4 million square
miles. It is hard to serve an area that
big.

I urge my colleagues to pass this
amendment. We need to do it for the
justice of the people who live and re-
side and do business in the ninth judi-
cial district. | yield the floor and | re-
serve the balance of my time.

Mrs. FEINSTEIN. Mr. President, |
rise to oppose the amendment and also
to raise a point of order. Prior to mak-
ing the point of order, however, | point
out that as a member of the Judiciary
Committee, | do not believe this meas-
ure passed by an overwhelming major-
ity. It really passed only on the basis
of partisan lines with one exception on
our side of the aisle.

Essentially, this was the subject of
much discussion before the Judiciary
Committee, Mr. President. As vyou,
yourself, know, there was no hearing
on the bill to split the ninth circuit
that is encompassed in this second-de-
gree amendment. No public hearing on
this proposal was held before the Judi-
ciary Committee.
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Essentially, what this proposal does
is take the States of Alaska, Washing-
ton, Oregon, ldaho, Montana, Nevada,
and Arizona, split them from the ninth
circuit, and set up their own circuit.
This would leave the States of Califor-
nia and Hawaii, along with the terri-
tories of Guam and the northern Mari-
anas, in their own circuit. Never before
in history has there been a circuit com-
prised of fewer than three States.

If Congress votes to divide the ninth
circuit despite the overwhelming oppo-
sition of its bench and bar, Congress
will be making, | believe, an irrevers-
ible decision that will have far-reach-
ing and long-term implications for all
circuits. Congress will be endorsing the
view that a political division with no
real data to support it is an acceptable
way to determine circuit composition.
| say it is not an acceptable way to de-
termine what a circuit court of the
United States should be.

The fifth circuit has been held to be
some kind of a model. This was split in
1980, following the 1973 findings of the
Hruska Commission. It is my under-
standing that the fifth circuit has one
of the poorest records with respect to
delays today.

The problems of caseload growth are
nationwide problems that cannot be re-
solved by zeroing in on one circuit and
wantonly, haphazardly, chopping it up.

I believe that there ought to be a
study of the structural aspects of all of
the circuits. There ought to be a study
of the structural alternatives available
to the circuit courts of appeal. Quali-
fied members of a commission should
make recommendations to the Con-
gress on circuit structure and align-
ment, whether and how any realign-
ment should occur.

If you recall, the Hruska Commis-
sion, a long time ago, recommended a
split of the State of California. | think,
in view of the new techniques that
have been put into play by the ninth
circuit in the past 23 years, this rec-
ommendation is perhaps out of date.
The ninth circuit has made requests for
new judges. These requests have not
been honored in terms of presenting
the circuit with an adequate number of
judges to do the job.

The State bars oppose a ninth circuit
split. That is also what makes this a
very dangerous proposal. The eleventh
circuit split from the fifth only after
all of the judges and bar associations
essentially agreed with the proposal to
create a new circuit.

This is the opposite case. The bar as-
sociations of Arizona, of Nevada, of
Montana, of California, and of Hawalii
have all expressed their opposition to
splitting the circuit, as did ldaho, the
last time this split came up. | ask
unanimous consent that those resolu-
tions be printed in the RECORD at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mrs. FEINSTEIN. The ninth circuit
judicial conference has opposed the
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split. The Judicial Council, the govern-
ing body of the ninth circuit, unani-
mously opposes a split. The Federal
Bar Association has opposed this split.

I ask unanimous consent, also, that
their statements be printed in the
RECORD at the end of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mrs. FEINSTEIN. As the distin-
guished Chair knows, the board of gov-
ernors of the Arizona bar has issued a
resolution against the recent Burns
proposal, stating the following:

The proposal cuts Arizona off from Califor-
nia, the State with which it shares the great-
est legal and economic ties.

This bill would create a two-State
circuit, with one tiny State dwarfed by
a large State. California would have 94
percent of the new ninth circuit’s case-
load.

It is also a very costly proposal. |
find it just ironic that the committee
would vote to spend so much for no
demonstrated gain, when this Congress
is so concerned—and | believe com-
mendably concerned—with reducing
the costs of the judiciary.

Splitting the ninth circuit would re-
quire duplicative offices of clerk of the
court, circuit executive, staff attor-
neys, settlement attorneys, court-
rooms, libraries, and mail and com-
puter facilities.

The estimated additional costs of a
new or rehabilitated courthouse for a
proposed headquarters in Phoenix
range from $23 to $59.5 million. Both
GSA and CBO have allocated startup
costs at an additional $3 million.

GSA and CBO have estimated annual
costs of duplicative staff positions at $1
million, and an additional $2 million
for the cost of leasing space for the
headquarters until permanent quarters
could be made available.

So we have duplicative staff to the
tune of $1 million, and additional lease
costs—unnecessary—of $2 million.

If the twelfth circuit, as proposed in
this second-degree amendment, were to
be created, substantial expenses al-
ready incurred by the taxpayers also
would be wasted. Congress has author-
ized, and GSA has already completed,
an extensive post-earthquake restora-
tion of the current ninth circuit head-
quarters building in San Francisco, at
a cost of over $100 million. The GSA
has also completed the build-out of the
court of appeals courthouse in Pasa-
dena. | am told that 35 percent of the
$100 million was essentially spent on
quarters for the ninth circuit.

I do not believe that this effort to
split the ninth circuit really represents
a genuine effort to deal with the prob-
lems of the U.S. court system.

I believe, really, it is an example of
judicial gerrymandering because some
decisions made by that court were not
to the liking of certain people. I am
aware of the fact that the Senator from
Montana, in his press release of May 25,
states:

We are seeing an increase in legal actions
against economic activities in States like
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Montana, such as timbering, mining, and
water development. This threatens local eco-
nomic stability, but as bad as this economic
backlog is, 1 am particularly disturbed by
the delays experienced by families of vic-
tims.

The press release of the Senator from
Montana also says:

State Senator Ethel Harding, of Polson,
knew firsthand the pain of this kind of delay,
whose daughter was murdered by Duncan
Meccans 20 years ago, but Meccans was put
to death only 2 weeks ago. The appeal ended
up in the ninth circuit three times over the
20-year period, and part of the delay can be
attributed to the heavy caseload and ineffi-
cient system of the ninth circuit.

Senator BURNS’ press releases illus-
trate the fact that, clearly, this effort
to split the ninth circuit is politically
motivated—because a habeas decision
of the ninth circuit was not agreed
with, for example. | respectfully sub-
mit to my distinguished colleague from
Montana that there is habeas reform
pending. | happen to support that re-
form. | submit to this body that that is
the appropriate way to deal with ha-
beas reform—not to gerrymander the
circuit, but to pass a reform law that
changes habeas corpus.

Another issue that was brought out
in Senator BURNS’ press release was the
Montana sheriff’s appeal of background
checks under the Brady law. This was
cited as further evidence of the need to
split Montana and other northwest
States from the circuit. 1 go into this
not to measure the good or the bad of
the decision relating to background
checks, but simply to say that | believe
this is the heart of the reason for the
split. It is being done precipitously,
without study, at great cost, and | be-
lieve for the wrong reasons. It, there-
fore, sets a precedent for these kinds of
political maneuverings.

Let us take a look at the ninth cir-
cuit. The ninth circuit does a good job.
In the 23 years following the Hruska
Commission report, the ninth circuit
has become a national leader in experi-
mentation in judicial administration.
It is producing good results. The aver-
age time, from oral argument submis-
sion to disposition, is 1.9 months, or
half a month less than the national av-
erage. In fact, the ninth circuit is the
second most efficient circuit in decid-
ing cases once they are submitted to
judges.

The ninth circuit terminates over
8,500 cases a year, almost two-fifths
more than the number it terminated 7
years ago.

Since 1992, the number of cases pend-
ing before the ninth circuit has de-
creased annually.

It is also the first Federal court cir-
cuit to automate its docket with com-
puterized issue tracking systems that
are far more sophisticated than any-
thing available in 1973. These systems
keep ninth circuit panels apprised of
other panel decisions, helping them
avoid intra-circuit conflicts.

So the ninth circuit has pioneered a
number of different technological and
structural improvements. Additionally,
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it has used a limited en banc proce-
dure, which has also proved effective in
resolving potential intra-circuit con-
flicts. All active judges participate in
the decision as to whether a case will
go en banc. The Court’s rules allow for
rehearing by the full court at the re-
quest of either judges or litigants. So
either a judge or a litigant can request
a hearing by the full court.

It should be noted that the limited en
banc procedure is called upon very in-
frequently. There are only about 12 to
13 limited en banc decisions per year
out of a total of about 4,000 written de-
cisions.

[Exhibit 1]
STATE BAR OF NEVADA
RESOLUTION

Whereas, The State Bar of Nevada, through
the years, has consistently supported the
maintenance of the Ninth Circuit as pres-
ently constituted; and

Whereas, a question of dividing the circuit
may well reoccur during the present session
of Congress or in the discussions before the
Judicial Conference;

Now, therefore, the Board of Governors of
the State Bar of Nevada Resolves that the
Ninth Circuit is well constituted as is, pro-
motes judicial economy, and as constituted,
promotes the interests of justice, and no al-
teration should be made nor should the
Ninth Judicial Circuit be divided.

Dated: This 9th day of March, 1995.

STATE BAR OF MONTANA
RESOLUTION 4

Whereas, Montana is one of nine states and
two territories of the United States Court of
Appeals for the Ninth Circuit; and

Whereas, the United States Court of Ap-
peals for the Ninth Circuit has provided sig-
nificant guidance to all circuit courts re-
garding issues of collegiality, maintaining
precedent and effectively accomplishing and
administrating the business of the circuit
courts; and

Whereas, the United States Court of Ap-
peals for the Ninth Circuit has been a leader
in implementing Gender Equity and rec-
ognizing the need to address Racial and Eth-
nicity concerns to improve the involvement
of all citizens in the administration of jus-
tice; and

Whereas, the United States Court of Ap-
peals for the Ninth Circuit has provided in-
novative leadership in the involvement of
lawyers in all functions and committees of
the circuit; and

Whereas, the United States Court of Ap-
peals for the Ninth Circuit has instituted
long range planning to project the needs of
the circuit into the upcoming century; and

Whereas, Montana has therefore reaped
significant benefit from being a part of the
Ninth Circuit; and

Whereas, the Congress has once again un-
dertaken consideration of a bill to divide the
circuit and to create a new Twelfth Circuit
which would divide out the northern tier
states into a new separate smaller circuit;
and

Whereas, a divided circuit would remove
the numerous benefits which Montana enjoys
as a part of the United States Court of Ap-
peals for the Ninth Circuit with very little,
if any, gains; and

Whereas, a divided circuit would result in
additional one time construction and divi-
sion costs and increased annual administra-
tive expenses thereby straining the already
inadequate budget of the Judiciary, resulting
in fewer funds for the direct administration
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of justice and for Civil Justice panel lawyers
and other essential components of the ad-
ministration of justice; and

Whereas, a division of the Ninth Circuit
would not address or resolve the principal
problem of circuits which serve rapidly grow-
ing regions, that is, the crisis of volumes of
filings with inadequate judicial resources to
resolve them; and

Whereas, a division of the circuit would re-
move the present opportunity to obtain the
appointment of a practicing Montana lawyer
to current vacancies on the Ninth Circuit
and would significantly reduce the oppor-
tunity to appoint practicing Montana law-
yers to the Twelfth Circuit in the future.

Now, therefore, be it Resolved that the
State Bar of Montana Opposes Passage of the
Ninth Circuit Court of Appeals Reorganiza-
tion Act of 1995. Senate Bill 853.

Dated this day of June, 1995.

THE STATE BAR OF CALIFORNIA,
San Francisco, CA, February 26, 1996.
Re Opposition to H.R. 2935 and Substitute
Bill S. 9