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securities regulators, and elimination
of outdated provisions. While the two
bills had much in common, they also
differed in certain respects. | commend
Senator D’AMATO for his leadership of
the Conference Committee, which has
successfully bridged the differences be-
tween the two bills. Credit also goes to
Senator GRAMM, Senator DobDD, Sen-
ator BENNETT, and the House Con-
ferees. The final product is a reason-
able bill that deserves support.

This bill has two major themes: first,
improvement of mutual fund regula-
tion, and second, reallocation of re-
sponsibility between Federal and State
securities regulators. It is appropriate
to review the regulation of mutual
funds, given the tremendous growth in
this segment of the financial services
industry. Mutual fund assets now equal
insured bank deposits in size. The leg-
islation contains a number of provi-
sions supported by the SEC that are in-
tended to allow mutual funds to oper-
ate more flexibly. These provisions in-
clude allowing the SEC to require mu-
tual funds to provide shareholders with
more current information and to main-
tain additional records that will be
available to the SEC. Given the impor-
tance that mutual funds now have as
an investment vehicle for millions of
American households, it is crucial that
information be available for mutual
fund shareholders, and these provisions
address that need. Both the Senate and
House bills contained provisions creat-
ing a new exemption for funds open
solely to sophisticated investors know
as qualified purchasers. In the con-
ference report, the House and Senate
reached a compromise on the definition
of qualified purchaser.

With respect to the role of the States
in securities regulation, let me say
that State securities regulators play a
crucial role in policing our markets.
Still, dual regulation need not mean
duplicative regulation. The State regu-
lators themselves have convened a task
force to recommend how securities reg-
ulation can be made more efficient and
effective by dividing authority between
the Federal and State level. This con-
ference report retains the provision of
the Senate bill, that the SEC may pre-
empt State laws only with respect to
securities traded on the New York
Stock Exchange, the American Stock
Exchange, the NASDAQ, or other ex-
changes with substantially similar list-
ing standards. The provision in the
House bill would have preempted State
law for securities not traded on an ex-
change. The conference report does
contain preemption provisions from
the House bill that were not present in
the Senate bill, addressing secondary
trading and regulation of brokerage
firms.

The House and Senate compromised
on the investment adviser provisions of
the Senate bill. These would have re-
moved investment advisory firms with
$25 million or more under management
from State regulation. The conference
report provides that investment ad-
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viser representatives of such firms will
continue to be licensed by the States in
which they have places of business. The
bill does not prohibit a State from re-
quiring that investment adviser rep-
resentatives doing business in that
State desighate a place of business in
the State, such as an address for serv-
ice of process, for purposes of main-
taining State licensing authority over
such individuals.

This is a moderate bill, and appro-
priately so, for the Federal and State
laws governing our securities markets
and the participants in those markets
are not in need of wholesale changes.
All the evidence suggests that the U.S.
securities markets are functioning
well. Companies continue to raise cap-
ital in the U.S. markets in record
amounts. In addition to established
businesses, new companies have been
raising capital in record amounts. Indi-
vidual investor confidence in the secu-
rities markets, measured by direct in-
vestment in securities and investment
through mutual funds and pension
plans, remains high. The U.S. securi-
ties markets retain their preeminent
position in the world.

As passed by the conference, this bill
strikes a reasonable balance. It should
improve efficiency in the regulation of
our securities markets without unduly
limiting the authority of the State reg-
ulators, thereby exposing investors to
sharp practices. The bill received sup-
port from Democratic and Republican
House and Senate conferees, and was
passed by the House unanimously 2
days ago. | am pleased that the House
and Senate, Democrats and Repub-
licans alike, were able to reach consen-
sus on this legislation.

Mr. MURKOWSKI. Mr. President, |
ask unanimous consent that the con-
ference report be considered as adopt-
ed, the motion to reconsider be laid
upon the table, and statements relat-
ing to the report appear at the appro-
priate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The conference report was agreed to.

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, and passed, the
Senate will stand in recess until 2:15.

Thereupon, the Senate, at 12:35 p.m.,
recessed until 2:13 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
SMITH).

FEDERAL AVIATION REAUTHOR-
IZATION—CONFERENCE REPORT

The Senate resumed consideration of
the conference report.

The PRESIDING OFFICER. Under
the previous order, there will be 3
hours of debate on the conference re-
port equally divided.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.
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Mr. McCAIN. Mr. President, | des-
ignate myself as being in charge of the
time for this side of the aisle.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, | will be
brief.

We have decided and the reality is
that we will pass this bill. Under the
unanimous-consent agreement we en-
tered into yesterday, we will have a
cloture vote on Thursday, it is obvious
that there are well in excess of 60 votes
for passage of this conference report.
Unfortunately, for reasons that are not
clear to me, the other side has chosen
to delay until Thursday that cloture
vote. Then, of course, there is the pos-
sibility of utilizing time after that.

Meanwhile, funding for much-needed
projects is being held up. Funding for
projects that are vital, in the view of
many States throughout the country,
which | will be describing at a later
time, is being held up. I do not know
why it is being held up. | do not know
if it is at the behest of the Teamsters
Union. | do not know if it is at the be-
hest of some other labor unions. I do
not know why. This provision was in-
serted by the Senator of South Caro-
lina in conference and voted and car-
ried nearly unanimously. It was the
correction of a technical error. Now,
the Senator from Massachusetts has
tied up the Senate, going through the
arcane obstruction and delay such as
having the bill read for nearly 5 hours
last evening. All but two pages of it
were required to be read last night. |1 do
not know why that happened, but the
fact is we should be taking up this con-
ference report and passing it right now.
There are plenty of Senators who are
still in town. We could do it now.

Why the Senator from Massachusetts
insists on delaying these programs and
projects—do you know what these pro-
grams and projects are? These are jobs.
These are real jobs for working men
and women around America who want
to move forward to take their jobs and
are now precluded from doing so until
this conference report is signed.

The fiscal year ended last night at
midnight. We are now a little more
than 14 hours into the new fiscal year
and thousands, literally thousands of
men and women who are not working
on these critically needed airport
projects. We are now 14 hours into the
new fiscal year where much needed im-
provements having to do with aviation
safety and airport security are not
being accomplished. We will go into
Thursday at minimum, which is 2 more
days away. Then the conference report
is signed. Then it has to go to the
President’s desk for signature. We
could be talking about several days, all
because the Senator from Massachu-
setts objects to us moving ahead and
voting on the conference report which
has the overwhelming support of the
Members of the Senate. Let me be
clear, the provision in question was
proposed on his side of the aisle in the
conference, which was a technical cor-
rection to a drafting error and we all
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know it was a technical correction—
that is all.
| say to the men and women who

want to go to work, who want to help
build their communities, who want to
improve aviation safety and airport se-
curity, who want to do the things that
this Congress and the American people
want them to do, I am sorry; I am
sorry this bill is being held up for no
good reason. People can draw their own
conclusions as to why this legislation
is being held up.

There is no excuse for it. There is no
reason for it. | know that people who
are members of airport authorities,
people who are involved in small busi-
nesses around the airports that supply
the equipment and all the materials
that go into the various airport con-
struction and modernization projects
around this country are asking the
same question.

Now, perhaps the Senator from Mas-
sachusetts does not care about these
small business people. Most of them
are not union people. They do not give
$35 million to defeat incumbent Repub-
lican Congressmen and Senators. No,
they do not. They are just small busi-
ness men and women around America
who are trying to do their job and have
been told these construction projects
would move forward at the beginning
of the fiscal year.

Now they are not. Now they are not.
They are being held up.

It is interesting that we should have
the deep concern and abiding concern
about raising the minimum wage to
help men and women around America.
I wonder how many months at the cur-
rent minimum wage increase these
people are going to have to work in
order to make up for the days and pos-
sibly weeks that are involved in the
delay that is being orchestrated by the
Senator from Massachusetts and a
handful of other Senators on the other
side of the aisle. | am going to try to
get those calculations done between
now and Thursday.

I think it is unconscionable. I think
it is outrageous. | strongly recommend
that the Senator from Massachusetts,
for the sake of his own State, for the
sake of the programs in his own State,
would want to move forward so these
people can go to work, so these air-
ports can be improved, so we can get
these much needed airport projects
done.

Mr. President, let me tell you what is
in Massachusetts. General Edward
Lawrence Logan Airport in Boston,
MA, $3,691,173; Nantucket Memorial
Airport, Nantucket, MA, $949,962; the
Barnstable  Municipal Airport in
Hyannis, $797,690; Martha’s Vineyard
Airport, $500,000; Worcester Municipal
Airport, $500,000; New Bedford Regional
Airport, $500,000; Provincetown Munici-
pal Airport, $500,000—a total of
$7,438,826 in Federal dollar entitle-
ments, matched by $3,539,692 in Federal
dollar State apportionments—a total of
$10,978,518 the people of Massachusetts
right now are being deprived of.
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I do not understand it. |1 do not un-
derstand it, especially since this fight
is over. This fight is over because we
all know what is going to happen on
Thursday.

“General Edward Lawrence Logan
Airport, Federal Aviation Grants, $2
million, Noise Grant Program, Funding
Crisis Alert.”

This is from the mayor, Mayor
Thomas M. Menino, City of Boston.

General Edward Lawrence Logan Airport,
Federal Aviation Grants, $2 million, Noise
Grant Program, Funding Crisis Alert.

A crisis exists which threatens future
grants for airports.

Excise taxes, including the airline ticket
tax, which funds federal airport grant pro-
grams, have expired.

Congress must pass a short-term extension
of these taxes in order to make the aviation
trust fund solvent again.

Please urge Boston’s representatives in
Congress to save the airport program.

Save the airport program? Mr. Presi-
dent, | want to tell the mayor of Bos-
ton | will do everything | can, but |
suggest that he contact Senator KEN-
NEDY.

This is harsh language. These are
harsh things | am saying in the Senate
Chamber. | realize that. It is late in the
season. We are in a political campaign.
But | want to repeat, there is no ra-
tionale or excuse. | see the Senator
from Massachusetts on the floor, so |
directly ask the Senator from Massa-
chusetts—I directly beg him to let us
move forward and have a vote imme-
diately, an immediate vote on the con-
ference report. He has already lost. Let
us have a vote on the conference report
now and let us get this over with, get
the bill to the President of the United
States and have him sign it so we can
move forward with these critical air-
port projects and let the working men
and women all over America who want
to begin work on $9 billion worth of
projects, let them get to work. Let
these airport related improvements be
made. Let the aviation safety and air-
port security programs be imple-
mented.

I will read in just a minute the safety
and security provisions that are in this
bill which are being held up because of
the Senator from Massachusetts’ reluc-
tance to allow us to move forward. Mr.
President, there are various airport se-
curity and aviation safety projects
which are in this bill, which 1 will not
read at this time, but | can tell you
that there are at least 100 or more all
over the United States.

Let me tell you about some of the
aviation safety and airport security
provisions. This bill requires the FAA
to study and report to Congress on
whether some security responsibilities
should be transferred from airlines to
airports and/or the Federal Govern-
ment. The FAA is directed to certify
companies providing airport security
screening. This legislation, as soon as
the President signs it, bolsters weapons
and explosive detecting technology by
encouraging research and development.
It requires that background and crimi-

October 1, 1996

nal history records checks be con-
ducted on airport security screeners
and their supervisors. It requires the
FAA to facilitate the interim deploy-
ment of currently available explosive
detection equipment. It requires the
FAA to audit effectiveness of criminal
history records checks. It encourages
the FAA to assist in the development
of passenger profiling systems. It per-
mits the Airport Improvement Pro-
gram and Passenger Facility Charge
funds to be used for safety and security
projects at airports.

Mr. President, the Airport Improve-
ment Program funds cannot be used for
such safety and security projects at
airports unless the Senator from Mas-
sachusetts lets us move forward with
this bill.

The FAA and FBI must develop a se-
curity liaison agreement. We cannot
begin on that. The FAA and FBI must
carry out joint threat assessments of
high-risk airports. We cannot begin on
that.

It requires the periodic assessments
of all passenger and air carrier security
systems. It requires a report to Con-
gress on recommendations to enhance
and supplement screening of air cargo.

Mr. President, on aviation safety, it
eliminates the dual mandate and reit-
erates safety be the highest priority for
the FAA. It facilitates the flow of the
FAA operational and safety informa-
tion. The FAA may withhold volun-
tarily submitted information.

It authorizes the FAA to establish
standards for the certification of small
airports to improve safety of such air-
ports. It directs the NTSB and FAA
should work together to improve safety
data classification so as to make it
more accessible and consumer friendly
and then publishes it.

It requires the sharing of pilot’s em-
ployment records between former and
prospective employers to ensure mar-
ginally qualified pilots are not hired. It
discourages attempts by child pilots to
set records or perform other aeronauti-
cal feats.

It also requires the FAA and NTSB to
work together to develop a system so
that the notification of the next of Kin
can be done in the most humane and
compassionate fashion.

I do not know why the Senator from
Massachusetts will not let us move for-
ward. | ask at this time unanimous
consent that we move immediately to
the conference report and vote on it.

The PRESIDING OFFICER. Is there
objection? The Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, | ob-
ject.

The PRESIDING OFFICER. Objec-
tion it heard.

Mr. McCAIN. Mr. President, | reserve
the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, | ask
unanimous consent that we go imme-
diately to the bill on the calendar on
the FAA authorization that is without
the labor provisions.
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Mr. McCAIN. Reserving the right to
object, the Senator from Massachu-
setts knows full well the House of Rep-
resentatives, the other body, is out and
is not coming back. The Senator from
Massachusetts also knows——

Mr. KENNEDY. Regular order, Mr.
President. Is there objection?

Mr. McCAIN. | was stating my res-
ervation.

The PRESIDING OFFICER. There is
objection?

Mr. McCAIN. | object.

The PRESIDING OFFICER. Objec-
tion is heard. The Senator from Massa-
chusetts is recognized.

Mr. KENNEDY. Mr. President, the
House of Representatives is subject to
the call of the Chair by the Speaker. As
time-honored practice and procedures,
they have followed that on countless
occasions. | am glad we were able to
clear the air of some of the comments
that were made earlier by the Senator
from Arizona.

Mr. President, | wish very much that
we had been able to have passage of the
FAA conference report. My friends and
colleagues have talked about the ur-
gency of these various programs. | do
not know what delayed the members of
the committee itself, or the con-
ference, from bringing it to the Senate
in these last hours. With all the points
that were raised by the Senator from
Arizona, | would have thought we
would have had an opportunity to have
this matter earlier in the consideration
of the Senate Calendar. | do not know
what happened during the course of
those discussions or debate, but clearly
the Republicans chaired those con-
ferences and they bear a direct respon-
sibility as to when those conferences
are going to report back.

| heard the Senator from Arizona
saying that, now that we have this in
these final moments of the Congress,
now we have to act. We ask: Where was
this conference earlier in the course of
this session? Why did we not act on it
at an earlier period of time? Why is it
one of the last pieces of legislation
that we have before the Senate?

Clearly, it is because those who sup-
port this provision, which is the sub-
ject of our debate and discussion here
this afternoon, felt they could jam the
Senate in terms of this particular pro-
vision.

That is an old technique. The Sen-
ator from Arizona is familiar with it,
as | am familiar with it. We ought to
put it in some kind of a context.

The fact remains, Mr. President,
when we had the continuing resolution
before us yesterday, | was prepared to
offer the FAA conference report with-
out this special provision that benefits
only one company and that will give it
particular advantages, which it does
not have at the present time, over the
ability of their workers to organize
into a union. But that was objected to
by the Republicans.

Now they are saying, ‘“Well, why
didn’t we pass this?”” And they try to
put the blame on the Senator from
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Massachusetts. We could have passed
this overwhelmingly. 1 don’t think
there would have been a vote against
it, if we had done it yesterday with a
10-minute time consideration. But, no,
there was objection to that.

Now we say, “‘All right, let’s get into
why now our Republican friends and
some Democrats want to have this
longer, drawn-out process and proce-
dure.”

Mr. President, | want to address a
few issues here this afternoon. We have
other colleagues who will come to the
floor who | hope will enter into this.

First of all, | want to point out that
I wish that those who are saying that
somehow we are delaying this and
somehow there are safety consider-
ations, | wish they had acted on those
concerns yesterday. We could have
done this. We could have passed it. Ef-
fectively, they said, ‘“No, we’re not
going to do that, we’re not going to
pass the FAA conference report with-
out that special interest provision. We
refuse to do it, even though the con-
ference report has all those safety
mechanisms.”

And now after they refuse to do it,
they come over here on the floor and
say, ‘““We should pass it right away. |
ask consent we pass it right away be-
cause of these safety provisions.”

I think it is important to understand,
and | know there are members of the
committee who have a great deal more
knowledge and experience about what
is in this bill, but as | understand it,
the operation account, which funds air
traffic controllers, safety inspectors,
security personnel, airport noise per-
sonnel, maintenance personnel, as well
as everything and everyone that runs
air traffic in the United States, not one
of those operations is affected by the
FAA reauthorization bill.

Also, security personnel who operate
the metal detectors to screen baggage
are employees of the airlines who use
the terminal, and, therefore, are unaf-
fected by this legislation.

Second, the facilities and equipment
account pays for the display terminals,
air traffic controllers, look-out radar
equipment and other equipment used in
the aviation industry. None of this is
affected by the FAA reauthorization
bill.

Third, the research account funds all
sorts of aviation research. For exam-
ple, FAA has funded research on the
best x-ray machines for checking bags.
All of this research is totally unaf-
fected by the pending FAA authoriza-
tion bill.

The Airport Improvement Program is
the only FAA program that is affected
by the pending FAA reauthorization
bill, as | understand. AIP awards
grants for airway improvements, and
the contract authority for these pro-
grams depends upon the passing of the
FAA reauthorization bill. While the
AIP programs may be highly desirable,
they do not affect the safety of the
aviation industry, and those are the
facts.
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I think when we are taking a look at
these scare comments, we ought to try
and put this into some kind of perspec-
tive. We are going to have an oppor-
tunity to vote on this measure in 2
days, in any event, but safety is simply
not affected by this bill. We know this
is true because in 1994, the FAA reau-
thorization bill was not passed for al-
most 11 months. There was no question
at that time with regard to safety. As
I say, if there was such the urgency at
the time, | suspect the Republicans
who bore the responsibility of moving
that process would have brought it for-
ward at the time.

Mr. President, what is really at issue
here, and why are we at this juncture?
I refer, if | can, to some of the House
debate. The House debated this issue.
As a matter of fact, with all due re-
spect for those who talk about a tech-
nical amendment, this was outside of
the conference. We have a rule that is
generally not enforced, historically, in
this body, but the House does recognize
that when matters are outside of the
conference, that they have to get a spe-
cial rule. That happened with regard to
this particular measure. When all of
those people say, ‘“Well, this was just a
technical matter,” the fact is, they
needed a separate vote in the House of
Representatives.

I quote the chairman, the Republican
chairman, of the Aviation Committee
over in the House of Representatives,
Mr. SHUSTER, when he was questioned
about why this new provision was
added to the FAA reauthorization. Mr.
SHUSTER, In response to Mr. MOAKLEY
says:

I would be happy to respond. Absolutely.

It is outrageous, it is outrageous that we
even have to deal with this issue this way,
because it is nothing more than a technical
correction. We think it is fundamentally
wrong. . . because this is nothing more than
a technical fix.

That is Mr. SHUSTER. But even the
Parliamentarian understood that was
not the case, because they did require
separate debate and a separate vote.

I found reading the House debate
very instructive, especially remarks by
those who have the special responsibil-
ity, the members, of the Aviation Com-
mittee.

Mr. LiIPINSKI—and | think this really
points out quite well in a brief way
what this issue is all about when Mr.
LIPINSKI was recognized. He said:

Let us focus on what this debate is really
about. This provision for FedEx is another
assault on the American middle class. The
American middle class has been attacked for
over 15 years by our Nation’s terrible trade
policies, technology, profit driven
downsizing, profit-driven deregulation and
systematic sinister weakening of unions.
How, you ask? Let me explain.

During the debate on the rule, | outlined
the history of this dubious Federal Express
provision. Let us take a closer look at what
my colleagues are calling a technical correc-
tion.

During the debate, the House Mem-
bers were talking about the different
attempts, the five or six different at-
tempts by Federal Express to have this
provision included in other legislation.
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House Republicans tried to attach it
to the 1996 omnibus appropriations bill,
and it failed. House Republicans tried
to attach it to the NTSB reauthoriza-
tion, and it failed. House Republicans
tried to attach it to the Railroad Un-
employment Act Amendments, and it
failed. Senate Republicans supported to
attaching it to the Labor-HHS appro-
priations bill in committee, and that
failed.

So the rider was not on the FAA re-
authorization bill when it passed the
House, it was not on the reauthoriza-
tion bill that passed the Senate, but it
was added in the conference.

So this is not, Mr. President, just a
little technical change. This is a long-
committed, dedicated effort to, in a
very significant and important way, at
the outset, override the litigation
which is currently taking place on this
very issue.

That is interesting, isn’t it? A legis-
lative fix for something that is effec-
tively in litigation at the present time
in the NLRB. Federal Express wasn’t
taking a chance that the NLRB might
rule in one particular way, and they
wanted a legislative fix. They tried and
tried and tried and tried again.

This is not a technical fix, Mr. Presi-
dent. This is a very purposeful, di-
rected, well-organized effort to change
the rules of the game right in the mid-
dle of the game. Change the rules. Why
do | say ‘“‘change the rules in the mid-
dle’’? Because it is, at the present time,
in litigation. And what one side, Fed-
eral Express, is trying to do, is change
the rules in the middle of that litiga-
tion.

Let me just continue with what Mr.
LIPINSKI said:

During the debate on the rule, | outlined
the history of this dubious Federal Express
provision. Let us take a closer look at what
my colleagues are calling a technical correc-
tion.

The last express carrier, as defined by the
ICC, went out of existence 20 years ago, so at
the ICC’s suggestion the classification was
removed from the statute because it was ob-
solete.

But suddenly, after the ICC bill is signed
into law, one company and its countless con-
sultants decided that it might want to be an
express carrier some day and started knock-
ing on doors up here.

I have already outlined the five other
times FedEx has tried to get this provision
into law. Judging by the consistent effort
and expense they have gone to, it must real-
ly be important for them to remove this dead
classification.

But why? Federal Express would not go
through all this trouble if they were not
going to get something out of it. The fact is
that it is much more difficult for a union to
organize under the Railway Labor Act than
under the National Labor Relations Act.

Mr. President, | explained that ear-
lier. Under the Railway Labor Act, you
have to have a national bargaining
unit. Under the NLRB, you have local
bargaining units. And each law applies
to those relevant bargaining units.

What the purpose of this legislation
is is to short-circuit the NLRB’s mak-
ing a judgment to put the trucking as-
pects of Federal Express under the
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Railway Labor Act, which will make it
much more difficult for them to ever
obtain union representation.

I continue:

Under the RLA a unit of the company
would have to be organized company-wide,
while under the NLRA it can be done facility
by facility.

Why is this relevant for a company like
Federal Express, which is currently classi-
fied as an air carrier and already subject to
the RLA? Federal Express’ operations have
changed. No longer does every package get
on a plane. Often it just goes on a truck to
its destination.

I understand that Federal Express’ long-
term plan is to truck in packages less than
400 miles away from their hubs around the
country. Why would an airline like Federal
Express rely so much upon trucks? Because
it is cheaper. To their credit, Federal Ex-
press is planning for the future to remain
competitive. It sure seems to be working.

They know where they are going,
Federal Express. They are going into
the trucks to deal with these issues.
And they are trying to be characterized
as an air carrier so that they will have
different rules for the road in order to
be able to halt the ability of the orga-
nizers to be able to go forward.

Mr. President, that position was stat-
ed just as accurately—and | would refer
my colleagues and friends to Mr. OBER-
STAR’s statement which effectively
says the same; and Mr. NADLER from
New York, who effectively says the
same. These are members of the House
Transportation and Infrastructure
Committee. These are not just Mem-
bers of the U.S. House of Representa-
tives, these are members of the com-
mittee of knowledge.

What they refer to, Mr. President,
about this change is the ICC Termi-
nation Act of 1995 and the conference
report. And if you look in the con-
ference report, the general jurisdiction
issues—first of all, if you look at page
154, you will see the Railway Labor Act
amendments. In the first paragraph,
the amendment strikes the term “‘ex-
press company’’—that is the term of
art.

Then under the amendment to the
Interstate Commerce Act’s general ju-
risdiction provisions, it states, ‘“‘out-
dated references to express and sleep-
ing car carriers which no longer exist,
would be removed.”’

And then you go on to the back and
look and see who signed it. You find
out that the signatories were all the
members of the conference committee,
Republican and Democratic alike.
They all signed it. This idea that this
suddenly slipped in the drafting of the
measure, that somehow people did not
quite understand, that it really is tech-
nical, it runs completely to the con-
trary.

It runs contrary to what the Congres-
sional Research Service has found. It
runs contrary to the explicit words in
the legislation. It runs contrary to the
conference report, which bears the sig-
natories of the Democratic and Repub-
lican members of this conference com-
mittee here in the U.S. Senate.

That happens to be the bottom line,
Mr. President. We understand that
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what FedEx has tried to do over a long
period of time was rejected. And it was
rejected because it was such an out-
rageous grab for preferential consider-
ation by one company, and the history
of it that demonstrates quite clearly
that the effect of this particular
change would dramatically alter and
change the current litigation in which
Federal Express is very much involved.

Mr. President, | come back now to
what really this issue is all about, as
far as | am concerned. It is not just so
much all of these kinds of references,
which | am sure during the course of
the debate in the afternoon we will
come back to, but | want to just get
back to how Federal Express treats its
employees. That is what we are basi-
cally talking about, how these changes
are going to affect the welfare and the
well-being of these various employees.

In 1991, Federal Express employees
had gone 7 years without a pay in-
crease. Today, we celebrated the in-
crease in the minimum wage. We went
5 years without an increase in the min-
imum wage. In 1980, the minimum wage
provided a livable wage for a family of
three. Now, this year, prior to this day,
a family of three would be $3,000 below
the poverty wage.

We had a commitment in this coun-
try, Republicans and Democrats, to say
that we are for men and women who
are going to work for a living, that
they be provided a living wage so they
honor work. That is a fair and just po-
sition. We had difficulty in getting
that measure even voted on here in the
U.S. Senate. Republican leaders in the
House and Senate refused to even be
willing to give us a vote on it. Then,
when we got an agreement to vote on
it, they wanted to reduce it; and then
after we passed it, they wanted to
delay its implementation.

But today it went into effect for 4.6
million Americans—4.6 million, and
$1,000 a year, $20 a week. And that went
into effect.

But here, Mr. President, we have the
Federal Express employees for 7 years
without a pay increase. And the com-
pany planned to reduce the drivers’
work hours and substitute temporary
employees. That is what ignited the
initial organizing drive in 1991. Federal
Express responded by giving the work-
ers a pay increase in 1992 and 1993.

But during the last 3 years, despite
the booming business, Federal Express
employees have not received any raise,
and the company recently announced
there would be no further across-the-
board increases.

So the Federal Express employees are
in the process of organizing a union.
They want a better deal. And what are
the kind of grievances they have?

Well, there is Al Ferrier. He has been
a tractor-trailer driver for Federal Ex-
press for 17 years. He wants a better
deal. He has had three knee surgeries,
a shoulder surgery, following on-the-
job injury. Mr. Ferrier was recently di-
agnosed with cancer. Federal Express
responded to Mr. Ferrier’s misfortune
by giving him 90 days to find a new job.
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Joe Coleman wants a better deal, too.
He was Federal Express’s longest serv-
ice employee when the company fired
him. With no union, there was no
grievance procedure to protect him or
to even give him a chance to prove that
his dismissal was unjust.

I could take literally hours to go
through this. | do not know whether Al
Ferrier or Joe Coleman are going to
have the support of their colleagues to
be able to say that ‘“‘we want to be or-
ganized to pursue those,”” or not. | do
not know that. We do not know in this
particular forum whether they do or
they do not. But they ought to at least
be given a chance. We should not have
the rug pulled out from under them.
We should not change the rules of the
road at a time when that issue is before
the NLRB, and that is what this lan-
guage does.

It is saying to the Al Ferriers and the
Joe Colemans, and the countless other
workers who feel they have not been
treated fairly, we are going to take
your opportunities away because we
are going to change the rules of the
game and put you under the Railway
Labor Act, which means you are not
going to try and just convince all of
these in your local community or in
your town; you are going to have to ef-
fectively convince everyone in this
country because of the outreach of
Federal Express.

These are real grievances. These are
real families. These are real working
men and women that are trying to do
this. And all we are just saying is that
we are not going to just stand by, by
the sleight of the hand, and take away
the legitimate interests of these work-
ing families. That is the issue.

We will hear later on about what we
were really intending to do, and that
this is really not going to change
things. That is what the issue is:
Whether these men and women have a
right under the existing laws, existing
laws here in the United States, to be
able to make a judgment and a deter-
mination by convincing some, ‘“Come
with us and let us form a union;” or
maybe they will be defeated.

We are not making a judgment on
that. All we are saying to those who
support our position is let them play
by the rules that exist today—not in
this legislation, not in this legislation
that is being enacted here that was
changed, which was never in the bill
that passed the House or in the bill
that passed the Senate and was basi-
cally discarded on a half a dozen dif-
ferent occasions and needed a special
rule in the House of Representatives,
even with people saying this is just a
technical change, a technical change.

Well, the House Republican Par-
liamentarian understood this is cer-
tainly more than a technical change
when he studied it and ruled on it. He
understood it was more than a tech-
nical change. That is the only provi-
sion, the only provision of the con-
ference report they had an independent
vote on, because it was outside the
scope and added at the final hour.
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Mr. President, that is what we are
looking at. Now we can say, well, is
this really an isolated kind of cir-
cumstance in regard to Federal Ex-
press? | was absolutely startled reading
through their pamphlets on the ques-
tions of what they were going to do
about workers and how they would con-
sider those that might want to get into
a union. It is clear in reading through
that book—and | see other colleagues
that want to speak, so | will just touch
on this point briefly. There is no ques-
tion that the Federal Express is
antiworker and the Federal Express Co.
is not shy about its antiunion attitude.
They distribute to managers a labor
law book with specific instructions on
how to prevent unionization efforts. On
page 2 of the handbook Federal Express
tells the managers, ‘“‘Our corporate
goal is to remain union-free. We all
have the responsibility of making
unions unnecessary at Federal Ex-
press.” Federal Express devotes a
whole chapter to what are indications
of union activity, and in one chapter
they advise supervisors to be on the
lookout for these signs and report
problems by calling your local person-
nel representative, the Employee Rela-
tions Department in Memphis. What
are these sinister signs? Employees
begin leaving the premises for lunch in
unusual numbers; employees show un-
usual interest in compensation, person-
nel, and other company policies.

Mr. President, maybe they are in the
union, maybe they are not. I am not
saying one way or the other, but we
ought not to say we are going to
change the rules of the road. If Federal
Express has that attitude, so be it. But
we ought to understand it and it makes
it much clearer in understanding what
this proposal is about, what this pro-
posal is about and what their intention
is about.

It is just a measure we wanted to
make sure conformed with the previous
legislation. You put this evidence to-
gether about what the activities of
Federal Express have been, the efforts
they have gone to change this, what
their own corporate attitude is, what
their conditions are in terms of their
employees, and you find out and see
very clearly what has been happening
with regard to Federal Express employ-
ees.

Mr. President, there are others here
that want to address the Senate but |
will conclude with these brief remarks.
There is no question that this provi-
sion was put in here purposely to affect
Federal Express’ clear interests. That
has been demonstrated during the
course of the debate not just in the
U.S. Senate, but the House of Rep-
resentatives and the actions by Federal
Express. They are entitled, as a com-
pany, to pursue whatever interests
they might have—I recognize that—
but not to change the rules in the mid-
dle of the game. That is what they are
doing—changing the ground rules.

Americans understood fair play.
They see it every day. They saw it last
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night in the Dallas-Philadelphia game.
They understand fair play. They under-
stand you have a set of rules, you play
by them. Not Federal Express. They
want the rules changed, and not
changed just for the future—in order to
be able to carry forward their company
policy to maintain themselves really
free from pursuit of grievances by
workers, and by undermining litigation
that is currently in place.

We do not do that around here very
often. We do not take legislative action
to pull the ground out from families
and workers in our country that are
playing by the rules and thought they
would play by this set of rules, and
then to be in litigation and find out the
Congress in the last hour is playing by
a different set of rules. We do not act
around here just to benefit one com-
pany. We take action clearly in a gen-
eral way. There will be particular com-
panies that are going to, for one reason
or another, be adversely affected and
impacted in an unfair and unjust way.
We address those. We try to. We never
do it as effectively as | think the public
thinks we should. That is always com-
plicated and difficult.

That is not what this is about. That
is not what this is about. That is not
this circumstance. This is a clear
power grab by Federal Express to carry
forward its antiworker philosophy, and
it is changing the rules in the middle of
the game. It is basically unworthy for
the Senate to favor that particular po-
sition. All we are trying to do is to get
that provision removed. We could have
tried yesterday but we were prevented
from doing that by the Republican
leadership—to say OK, we will pass the
FAA without this provision, send it
over to the House, and as all of us
know, everyone in this body knows, the
House of Representatives is subject to
the call of the Chair. This would fly
through the House of Representatives.
We heard the same arguments when we
had the minimum wage that we could
not pass, just before the August recess,
because the House was going to be out.
We had it on Lodine. If Members will
remember, there was a special tax pro-
vision for one particular company that
was added to an agricultural appropria-
tion in the last hours and here on the
floor of the Senate there was such a
row by Members—Republican and Dem-
ocrat alike—that this was a special
provision for a special company. We
heard at that time, ‘“We cannot do that
now because the House of Representa-
tives is not there.”” We know the House
of Representatives at the call of the
Chair passes those measures.

Given the vote in the House of Rep-
resentatives, given the vote in the
House of Representatives which was so
incredibly close, a 20-vote difference,
with 30 Republicans in the House of
Representatives voting with the Demo-
crats. Mr. President, 30 Republicans
voted with the Democrats because they
felt this kind of procedure was unwor-
thy, 30 Republicans, and 15 Democrats
went the other way. It was decided in
the House by 20 votes.



S12100

Mr. President, they had the full de-
bate. They understand this is a great
deal more than just a technical amend-
ment. It is a substance amendment. We
ought to free this legislation from it
and pass this legislation and get on
with the rest of the country’s business.

Could I ask how much time remains?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 58 min-
utes remaining.

Mr. McCAIN. Mr. President, | yield
myself such time as | may consume. |
will be very brief because the Senator
from South Carolina is waiting to
speak.

Mr. President, the Senator from Mas-
sachusetts keeps alleging that some-
how we could pass this bill by remov-
ing this legislative provision and then
getting it passed. And clearly, the Sen-
ator from Massachusetts is entitled to
that opinion.

Unfortunately, it is not shared by the
Democratic leader, Mr. DASCHLE, who
had a press briefing this morning which
I will quote from:

Question. Isn’t the bottom line on this
FedEx business, that if you don’t pass the
bill, and you do pass some sort of a continu-
ing funding resolution or mechanism, that
FedEx does not get its way and that the
Teamsters do?

DAscHLE. Well, it’s more complicated than
that. At this point, we can’t send a bill back
to the House because | don’t anticipate that
they’ll come back.

And because they won’t come back, and
there’s no desire to. Any change we’d have to
make would require unanimous consent.
We’re told any change to this bill would not
acquire the necessary unanimous consent
agreement there.

And as a result, we are really left with the
conference agreement that has now been
written. So our options are very, very lim-
ited. So it’s not even a question of who wins
or who loses with regard to that specific pro-
vision, the question is, are we going to pass
a conference report that really needed to be
passed yesterday?

Question. You’ve passed it, you've got a
funding problem.

DASCHLE. Exactly.

Question. And you can’t resolve that ei-
ther.

DASCHLE. We can’t resolve that. | mean, we
have—short of bringing the House of Rep-
resentatives back into session, we can’t find
another way, another vehicle, another fund-
ing mechanism.

And as | indicated, that the leadership in
the House have already made it known that
they don’t plan to come back.

Question: So you’ve got to pass this bill?

DASCHLE. We’ve got to pass this bill.

I am sorry that the Senator from
Massachusetts does not agree with his
elected leader here in his party, who
clearly says we have to pass this bill,
which he also says we should have
passed yesterday.

Why should we have passed it yester-
day, Mr. President? Because there are
thousands of men and women who are
workers who are not working, who
would be working if the Senator from
Massachusetts had allowed this bill to
pass, rather than have the bill read last
night for 5 hours, as he did, and keep-
ing this body tied up.

Mr. President, let me also point out
that everybody is entitled to their
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opinion, but not everybody is entitled
to their facts. The facts are that the
Senator from Massachusetts stated
that only Airport Improvement Pro-
gram moneys, aviation improvement
fund moneys, would be affected by the
lack of passage of this bill. Mr. Presi-
dent, that is not correct. The aviation
trust fund is unique. The Finance Com-
mittee and the Joint Committee on
Taxation have studied this issue, and
their staff state that the language in
the code regarding ‘“‘meeting obliga-
tions of the United States,” which, I
repeat, is unique to this one section of
the code, effectively means that all
spending out of the trust funds bill will
be stopped.

This means countless aviation safety
programs, jobs, and airport construc-
tion programs will be affected, and are
affected as we speak, but will be more
affected as we wait until Thursday and
will be more affected between the time
the bill is passed and goes to the Presi-
dent’s desk. Furthermore, if this bill is
not passed, we cannot have criminal
history background checks and the
FAA will not be able to deploy $175
million for explosive detection tech-
nologies—many which are made in
Massachusetts. | repeat, this informa-
tion comes from the Finance Commit-
tee and the Joint Committee on Tax-
ation both.

So the Senator from Massachusetts
does not have his facts correct on what
is stopping being funded. Let me give a
brief comment on some of the projects
that we have already heard from—some
of the programs that are stopped: Prov-
idence, RI, debt service for a new ter-
minal, letter of intent; Philadelphia,
PA, site preparation for new commuter
runway; Ithaca, NY, entitlement for
runway project, phase 2; Albany Coun-
ty, NY, new terminal project; Parkers-
burg, WV, mud slide; Parkersburg, WV,
finish a new airport; Buckhannon, WV,
site preparation for runway extension;
Buffalo, NY, terminal project, letter of
intent; Portland, OR, runway recon-
struction; Denver, CO, debt service for
new airport, letter of intent; Seattle,
WA, ongoing noise program; Memphis,
TN, cash-flow problem.

The list goes on and on, Mr. Presi-
dent. We are already hearing from the
airport managers who are not able to
move forward on these critical airport
projects. They are not able to move
forward.

Mr. President, look, I am not famil-
iar with FedEx. | certainly have known
many of their employees. There are
125,000 of them. Allegation: Joe Cole-
man was fired and received no griev-
ance. Joe Coleman was fired and re-
ceived no grievance procedure. Truth:
FedEx has an internal grievance proce-
dure, and Mr. Coleman appealed his
discharge and was reinstated in 1991.
He subsequently quit. Allegation: Al
Ferrier received injuries and was told
to find a new job in 90 days. Truth: Mr.
Ferrier was offered a full-time job,
which he turned down, a month ago.

Mr. President, | don’t know the facts
of these cases. These are other re-
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sponses to them. What the Senator
from Massachusetts says may be true,
but | have different information.

But what cannot be disputed here,
Mr. President, is that thousands of
workers are not working today or to-
morrow or Thursday because the Sen-
ator from Massachusetts refuses to
allow this bill to move forward and the
conference report to be voted on, and
that includes aviation safety and air-
port security.

Mr. President, let me finally say that
this legislation does not prevent Fed-
eral Express from being subject to
union organization. Federal Express
will be treated as every other major
corporation in America, which | hope
the Senator from South Carolina will
elaborate on, and will be subject to all
of the laws that apply to all companies
and corporations in the United States.
If the workers of Federal Express want
to become unionized, they will be al-
lowed to do so under existing law.

| yield to the Senator from South
Carolina such time as he may consume.

Mr. HOLLINGS. | thank the Senator
from Arizona. Mr. President, the dis-
tinguished Senator from Massachusetts
has just spewed out such a bunch of
nonsense that it is hard to know where
to begin. One is with respect to Federal
Express. Like the Senator from Ari-
zona, I am learning about Federal Ex-
press. | refer, Mr. President, to “The
100 Best Companies to Work for in
America,” by Robert Levrig and Milton
Moskowitz, of last year. On page 121:

The Federal Express invented overnight
parcel delivery. U.S. employees: 77,700.

It is now over 105,000 domestic, and a
total of 125,000, growing at 15 percent
per year. But this particular edition
has the top-top rating of five stars, and
really about the highest rating is four
stars. Thumbing through this when |
was given it, | could not find any other
company with the five stars. Let me
show you immediately under that par-
ticular provision. On pay and benefits,
Federal Express is rated four stars;
under opportunities, four stars; under
job security, five stars; in pride in
work and company, four stars; open-
ness and fairness, five stars; camara-
derie and friendliness, four stars. The
biggest plus, ‘““you probably won’t get
zapped.” Biggest minus, ‘“you may not
be an overnight success.”

Now, since the distinguished Senator
has raised the point that the Senator
from South Carolina is zapping the em-
ployees, | thought | would have to read
that. At least Federal Express hasn’t
raised that point, or zapped anyone, ac-
cording to that best-of-the-best edi-
tion. So | more or less have to clear the
record to defend my record, because we
are not about zapping employees. We
are not about end-running. We are not
about changing the rules in the middle
of the game.

The truth is, Mr. President, that if
we had known last December 22 that
the little phrase ‘“‘express company’
was being dropped from the ICC Termi-
nation Act, and they would have said,
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‘“Senator, we are going to have to drop
this provision,” | would have said,
“Wait a minute,” if | would have
known it, and | would have made that
exact charge: You can’t change the
rules in the middle of the game.

Why do | say that? Because those
same employees he talks about over in
Philadelphia have had 5 years with
their lawyer, and unlike what the Sen-
ator from Massachusetts has said
about the board—I will read his state-
ment from the CONGRESSIONAL RECORD.
I refer to yesterday’s RECORD at page
S11854:

Federal Express challenged the petition,
arguing that the entire company, including
its truck drivers, is covered by the Railway
Labor Act, not the National Labor Relations
Act, and that therefore the bargaining unit
for its truck drivers must be nationwide. The
board has not yet decided the issue.

Absolutely false.

I ask unanimous consent to have
printed in the RECORD excerpts of the
decision of the board.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL MEDIATION BOARD,
Washington, DC, November 22, 1995.
JEFFREY D. WEDEKIND,
Acting Solicitor, National
Board, Washington, DC.
Re NMB File No. CJ-6463 (NLRB Case 41-RC-
17698).

DEAR MR. WEDEKIND: This responds to your
request dated July 17, 1995, for the National
Mediation Board’s (Board’s) opinion as to
whether Federal Express Corporation (Fed-
eral Express or FedEx) and certain of its em-
ployees is subject to the Railway Labor Act,
as amended, 45 U.S.C. §151, et seq. The
Board’s opinion, based upon the materials
provided by your office and the Board’s in-
vestigation is that Federal Express and all of
its employees are subject to the Railway
Labor Act.

Labor Relations

This case arose as the result of a represen-
tation petition filed with the National Labor
Relations Board (NLRB) by the Inter-
national Union, United Automobile Aero-
space and Agricultural Implement Workers
of America (UAW). The UAW initially sought
to represent a unit of Federal Express’s em-
ployees including ‘‘all regular full and part-
time hourly ground service employees in the
Liberty District.” On December 9, 1991, the
UAW amended its petition to exclude “ramp
agents, ramp agent/feeders, handlers, senior
handlers, heavyweight handlers, senior
heavy weight handlers, checker sorters, sen-
ior checker/sorters, shuttle drivers, shuttle
driver/handlers, office clerical employees,
engineers, guards and supervisors as defined
in the Act [NLRB].” The titles remaining in
the UAW’s petition include: service agents,
senior service agents, international docu-
ment agents, couriers, courier/handlers, trac-
tor-trailer drivers, dispatchers, courier/non-
drivers and operations agents.

The UAW argues that the employees it
seeks to represent in Federal Express’ Lib-
erty District are employees subject to the
National Labor Relations Act (NLRA). The
UAW acknowledges that pilots and aircraft
mechanics employed by Federal Express are
subject to the Railway Labor Act. However,
the UAW contends that the two-part test
traditionally employed by the Board to de-
termine whether an entity is a carrier should
be applied to the unit of employees it seeks
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to represent in Federal Express’ Liberty Dis-
trict. According to the UAW, the employees
it seeks to represent in the Liberty District
do not perform airline work and are not “‘in-
tegral to Federal Express’ air transportation
functions.”

Federal Express asserts that it is a carrier
subject to the Railway Labor Act and, as a
carrier, all of its employees are subject to
the Railway Labor Act. Federal Express
notes that the Board and the courts have re-
peatedly found it to be a carrier subject to
the Railway Labor Act. According to Federal
Express, the job classifications remaining in
the petition are integrally related to Federal
Express’ air transportation activities. Fed-
eral Express contends that it is a ‘“‘unified
operation with fully integrated air and
ground services.”” According to Federal Ex-
press, allowing some employees to be cov-
ered by the National Labor Relations Act
and others to be subject to the Railway
Labor Act would result in employees being
covered by different labor relations statutes
as they are promoted up the career ladder.

Federal Express contends that the two-
part test suggested by the UAW is not appro-
priate in this case. According to Federal Ex-
press, the Board uses the two-part test to de-
termine whether a company is a carrier, not
to determine whether specific employees of a
carrier perform duties that are covered by
the Railway Labor Act. Federal Express cau-
tions that adoption of the test suggested by
the UAW “‘would drastically alter labor rela-
tions at every airline in the country.” Ac-
cording to Federal Express, under the UAW’s
test, most categories of employees except pi-
lots, flight attendants and aircraft mechan-
ics would be subject to the NLRA.

The Board repeatedly has exercised juris-

diction over Federal Express. Federal Ex-
press Corp., 22 NMB 279 (1995); Federal Ex-
press Corp., 22 NMB 257 (1995); Federal Ex-
press Corp., 22 NMB 215 (1995); Federal Ex-
press Corp., 20 NMB 404 (1993); Federal Ex-
press Corp., 20 NMB 394 (1993); Federal Ex-
press Corp., 20 NMB 360 (1993); Federal Ex-
press Corp., 20 NMB 126 (1993); Federal Ex-

press Corp., 20 NMB 91 (1992); Federal Express
Corp., 20 NMB 7 (1992); Federal Express Corp.,
19 NMB 297 (1992); Federal Express Corp., 17
NMB 24 (1989); Federal Express/Flying Tiger,
16 NMB 433 (1989); Federal Express, 6 NMB 442
(1978). There is no dispute that Federal Ex-
press is a carrier subject to the Railway
Labor Act with respect to certain Federal
Express employees (i.e. Pilots; Flight At-
tendants, Global Operations Control Special-
ists; and Mechanics and Related Employees;
Stock Clerks; and Fleet Service Employees).
However, the Board has not addressed the
issue raised by the UAW: whether or not cer-
tain Federal Express employees are subject
to the Railway Labor Act.

The NLRB initially requested the NMB’s
opinion as to whether FedEx is subject to
the RLA on July 1, 1992. However, on that
date, the NLRB granted the UAW'’s request
to reopen the record and the file was re-
turned to the NLRB. The NLRB renewed its
request on July 17, 1995 and the NMB re-
ceived the record on July 31, 1995. The NMB
received additional evidence and argument
from FedEx and the UAW on August 17, 1995
and September 5, 1995.

1.

Federal Express, a Delaware corporation,
is an air express delivery service which pro-
vides worldwide express package delivery.
According to Chairman of the Board and
Chief Executive Officer Frederick Smith,
Federal Express flies the sixth largest jet
aircraft fleet in the world.

Federal Express’ jet aircraft fleet cur-
rently includes Boeing 727-100’s, Boeing 727-
200’s, Boeing 737’s, Boeing 747-100’s, Boeing
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747-200’s, DC 10-10’s, DC-10-30’s and McDon-
nell-Douglass MD-11's. Federal Express also
operates approximately 250 feeder aircraft,
including Cessna 208’s and Fokker 27’s. It has
over 50 jet aircraft on order.

Federal Express currently serves the Unit-
ed States and several countries in the Middle
East, Europe, South America and Asia, in-
cluding Japan, Saudi Arabia and Russia. Ac-
cording to Managing Director of Operations
Research Joseph Hinson, Federal Express
does not transport freight that moves exclu-
sively by ground to or from the United
States.

* * * * *

111. DISCUSSION

The National Mediation Board has exer-
cised jurisdiction over Federal Express as a
common carrier by air in numerous pub-

lished determinations. Federal Express
Corp., 22 NMB 279 (1995); Federal Express
Corp., 22 NMB 257 (1995); Federal Express
Corp., 22 NMB 215 (1995); Federal Express
Corp., 20 NMB 666 (1993); Federal Express
Corp., 20 NMB 404 (1993); Federal Express
Corp., 20 NMB 394 (1993); Federal Express
Corp., 20 NMB 360 (1993); Federal Express
Corp., 20 NMB 126 (1993); Federal Express
Corp., 20 NMB 91 (1992); Federal Express

Corp., 20 NMB 7 (1992); Federal Express Corp.,
19 NMB 297 (1992); Federal Express Corp., 17
NMB 24 (1989); Federal Express/Flying Tiger,
16 NMB 433 (1989); Federal Express, 6 NMB 442
(1978). In eight of those determinations, the
Board exercised jurisdiction over ground
service employees of Federal Express, 6 NMB
442 (1978). In eight of those determinations,
the Board exercised jurisdiction over ground
service employees of Federal Express. The
substantial record developed in this proceed-
ing provides no clear and convincing evi-
dence to support a different result.
A.

Section 181, which extended the Railway
Labor Act’s coverage to air carriers, pro-
vides:

“All of the provisions of subchapter 1 of
this chapter except section 153 of this title
are extended to and shall cover every com-
mon carrier by air engaged in interstate or
foreign commerce, and every carrier by air
transporting mail for or under contract with
the United States Government, and every air
pilot or other person who performs any work as
an employee or subordinate official of such car-
rier or carriers, subject to its or their continuing
authority to supervise and direct the manner of
rendition of his service. 45 U.S.C. §181. (Em-
phasis added).

Federal Express is an air express delivery
service which holds itself out for hire to
transport packages, both domestically and
internationally. Federal Express and the
UAW agree that Federal Express and its air
operations employees, such as pilots and air-
craft mechanics, are subject to the Railway
Labor Act. The disagreement arises over
whether Federal Express’ remaining employ-
ees are subject to the Railway Labor Act.
The UAW argues that the employees it seeks
to represent do not perform airline work and
are not ‘“‘integral to Federal Express’ air
transportation functions.” Federal Express
asserts that all of the employees sought by
the UAW are integrally relate to its air ex-
press delivery service and are subject to the
Railway Labor Act.

Since there is no dispute over whether Fed-
eral Express is a common carrier by air, the
Board focuses on whether the employees
sought by the UAW’s petition before the
NLRB are subject to the Railway Labor Act.
The Act’s definition of an employee of an air
carrier includes, ‘“‘every air pilot or other
person who performs any work as an em-
ployee or subordinate official of such carrier
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or carriers, subject to its or their continuing
authority to supervise and direct the manner
of rendition of his service”. The Railway
Labor Act does not limit its coverage to air
carrier employees who fly or maintain air-
craft. Rather, its coverage extends to vir-
tually all employees engaged in performing a
service for the carrier so that the carrier
may transport passengers or freight.

In REA Express, Inc., 4 NMB 253, 269 (1965),
the Board found ‘‘over-the-road” drivers em-
ployed by REA subject to the Act stating:

“It has been the Board’s consistent posi-
tion that the fact of employment by a ‘“‘car-
rier’” under the Act is determinative of the
status of all that carrier’s employees as sub-
ject to the Act. The effort to carve out or to
separate the so-called over-the-road drivers
would be contrary to and do violence to a
long line of decisions by this Board which
would embrace the policy of refraining from
setting up a multiplicity of crafts or classes.
As stated above, there is no question that
this particular group are employees of the
carrier.” (Emphasis in original).

The limit on Section 181’s coverage is that
the carrier must have ‘‘continuing authority
to supervise and direct the manner of ren-
dition of . .. [an employee’s] service. The
couriers, tractor-trailer drivers, operations
agents and other employees sought by the
UAW are employed by Federal Express di-
rectly. As the record amply demonstrates,
these employees, as part of Federal Express’
air express delivery system, are supervised
by Federal Express employees. The Board
need not look further to find that all of Fed-
eral Express’ employees are subject to the
Railway Labor Act.

B.

In the Board’s judgment, the analysis of
the jurisdictional question could end here.
However, Federal Express and the UAW have
directed substantial portions of their argu-
ments the ““‘integrally related’ test. Specifi-
cally, the participants discuss whether the
employees the UAW seeks to represent are
“integrally related” to Federal Express’ air
carrier functions. The Board does not find
consideration of the ‘‘integrally related”
test necessary to resolve the jurisdictional
issue, however, review of the relevance of
this test is appropriate.

The UAW argues that the employees it
seeks to represent are not integrally related
to Federal Express’ air carrier functions and
therefore are not subject to the Railway
Labor Act. Federal Express asserts that the
NLRB and federal courts have found its
trucking operations integrally related to its
air operations.

However, the Board does not apply the ““in-
tegrally related’ test to the Federal Express
employees sought by the UAW. Where, as
here, the company at issued is a common
carrier by air, the Act’s jurisdiction does not
depend upon whether there is an integral re-
lationship between its air carrier activities
and the functions performed by the carrier’s
employees in question. The Board need not
consider the relationship between the work
performed by employees of a common carrier
and the air carrier’s mission, because section
181 encompasses ‘‘every pilot or other person
who performs any work as the employee or
subordinate official of such carrier or car-
riers. . . . ”

Even if the Board were to assume arguendo
that the ““integrally related” test applies to
the facts in this case, the Board would hold
in concurrence with the recent decision in
Federal Express Corp. v. California PUC,
supra, at note 10, that the ‘“‘trucking oper-
ations of Federal Express are integral to its
operations as an air carrier.”” 936 F.2d at 1078.
Employees working in the other positions
sought by the UAW perform functions equal-
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ly crucial to Federal Express’ mission as an
integrated air express delivery service. As
the record demonstrates, without the func-
tions performed by the employees at issue,
Federal Express could not provide the on-
time express delivery required of an air ex-
press delivery service.

The Board has employed the “integrally
related” test when it has examined whether
to apply the trucking exemption under §151
of the Act. 0/0 Truck Sales, 21 NMB at 269;
Florida Express Carrier, Inc., 16 NMB 407
(1989). Specifically, the board has applied the
“integrally related’ test when it has consid-
ered trucking operations conducted by a sub-
sidiary of a carrier or a company in the same
corporate family with a carrier. In Florida
Express, supra, the Board found Florida Ex-
press, a trucking company which is a wholly-
owned subsidiary of Florida East Coast Rail-
road, to be a carrier subject to the Railway
Labor Act. In O/O Truck Sales, supra, the
Board found O/O Truck Sales, a trucking and
fueling company which is a wholly-owned
subsidiary of CSXI (which is commonly
owned with CSXT), to be a carrier subject to
the Railway Labor Act. In contrast, Federal
Express directly employs truck drivers,
couriers and all other employees sought by
the UAW'’s petition.

¢

The UAW argues that the Board should
apply the two-part test used by the Board in
other factual settings for determining
whether an employer and its employees are
subject to the Railway Labor Act. See, for
example, Miami Aircraft Support, 21 NMB 78
(1993); AMR Services, Corp., 18 NMB 348
(1991). The Board does not apply the two-part
test where the company at issue is engaged
in common carriage by air or rail. The Board
applies the two-part test where the company
in question is a separate corporate entity
such as subsidiary or a derivative carrier
which provides a service for another carrier.
In those situations where the Board applies
the two-part test, it determines: (1) whether
the company at issue is directly or indirectly
owned or controlled by a common carrier or
carriers; and (2) whether the functions it per-
forms are traditionally performed by em-
ployees of air or rail carriers. Under this
test, both elements must be satisfied for a
company to be subject to the Railway Labor
Act. Federal Express is an admitted carrier
and the employees at issue are employed di-
rectly by Federal Express. Accordingly, the
two-part test does not apply to this proceed-
ing.

gven if the two-part test were applicable,
the employees at issue here would be covered
by the Railway Labor Act. Federal Express,
as a common carrier, has direct control over
the positions sought by the UAW. In addi-
tion, the Board has found that virtually all
of the work performed by employees sought
by the UAW’s petition is work traditionally
performed by employees in the airline indus-
try. For example: couriers, Air Cargo Trans-
port, Inc., 15 NMB 202 (1988); Crew Transit,
Inc., 10 NMB 64 (1982); truck drivers; Florida
Express, Inc., 16 NMB 407 (1989); customer
service agents; Trans World International
Airlines, Inc., 6 NMB 703 (1979).

CONCLUSION

Based upon the entire record in this case
and for all of the reasons stated above, the
Board is of the opinion that Federal Express
Corporation and all of its employees sought
by the UAW’s petition are subject to the
Railway Labor Act. This finding may be
cited as Federal Express Corporation, 23
NMB 32 (1995). The documents forwarded
with your letter will be returned separately.

By direction of the National Mediation
Board.

STEPHEN E. CRABLE,
Chief of Staff.
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Mr. HOLLINGS. This decision is
dated November 22, 1995. You don’t
have to read the entire decision. It is a
very interesting thing, because back in
1991:

. . . UAW amended its petition to exclude
‘““ramp agents, ramp agent/feeders, handlers,
senior handlers, heavyweight handlers, sen-
ior heavyweight handlers, checker sorters,
senior checker/sorters, shuttle drivers, shut-
tle driver/handlers, office clerical employees,
engineers, guards and supervisors as defined
under the act.

So it was not any question about who
all was to be covered because they had
a chance to amend it. This is 5 years
ago when this started. But let me read
a couple of other points.

This is the National Mediation Board
talking. It was a unanimous decision,
never appealed and at the NLRB since
last November. And in 50 years with 100
cases under the Railway Labor Act, the
NLRB has yet to reverse it. And if he
can show me—I was asking for the Sen-
ator or a House Member—that actually
said, let’s knock this express company
reference out, | would jump off the
Capitol dome. He can’t find it.

It was an innocent mistake. It was
after this finding of November 22, 1995,
done in December 1995. So it was after
the rules of the road that are now try-
ing to be changed, and that is why we
are trying to correct. That has been
the most difficult thing. The Members
really have not kept up with this at
all.

But the NLRB requested the Na-
tional Mediation Board’s opinion. This
is the customary process. | am learning
a little bit of labor law. The NLRB ini-
tially requested the National Medi-
ation Board’s opinion as to whether
FedEXx is subject to the RLA on July 1,
1992. They held it up. However, on that
date, the NLRB granted the UAW'’s re-
quest to reopen the record and to file
with the NLRB.

While we hear that the poor workers
have been trying to get their day in
court, their lawyer is up there saying,
“Wait a minute. Hold it up. Return it
to the NLRB.” The NLRB renewed its
request on July 17, 1995—3 years. | said,
““How in the world do you hold things
up over there in 3 years?”’ They said, “‘I
will tell you what happened, Senator.
They have a wild one over there in this
fellow Gould who is the chairman.”
And he was trying his dead level best
to change the process of taking those
under the Railway Labor Act to be de-
termined by the National Mediation
Board and have it determined by the
National Labor Relations Board itself.
He finally got outvoted. He tried for 3
years. He tried for whatever time he
was there.

But that was the issue. | couldn’t un-
derstand why they would hold it up,
and why we have the Senator from
Massachusetts crying about the poor
workers are not having any of their
rights, and they are trying to play by
the rules. Come on.

Here you go. Let me read it to you.
The NLRB renewed its request on July
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17, 1995. The National Mediation Board
received the record on July 31, 1995.
The National Mediation Board received
additional evidence and argument from
FedEx and the UAW on August 17, 1995,
and September 5, 1995.

This is the full unanimous decision of
the National Mediation Board—Novem-
ber 22, 1995, for those who are over
there struggling to get their day in
court. Come on. They had 5 years to go
after it. They can start again. | think
it ought to be made clear because |
want to read some of this to make sure
that they all understand that we are
not coming in here pulling the rug out
from under employees. The Senator
from Massachusetts says we are “‘pull-
ing the rug out’—after 5 years with
their lawyer and everything else of
that kind.

Everyone should understand that
labor is very, very virile and strong
under the Railway Labor Act. In fact,
65 percent to 70 percent of employees
under the Railway Labor Act are orga-
nized, whereas in the private sector
under the NLRB, the National Labor
Relations Board, and the National
Labor Relations Act, only 11 percent.

So this isn’t trying to get a protec-
tive situation. We are not ‘“‘pulling the
legislative rug out”.

Let me just read a couple of parts in
the conclusion part because it says:

The limit on section 181’s coverage is that
the carriers must have continuing authority
to supervise and direct the manner of ren-
dition and employees’ service, the carriers’
tractor-trailer drivers, operations agents,
and other employees sought by the UAW em-
ployed by Federal Express directly. As the
record amply demonstrates, these employ-
ees, as part of the Federal Express delivery
system, are supervised by Federal Express
employees. The Board need not look further
to find that all of Federal Express employees
are subject to the Railway Labor Act.

The contention of the Senator from
Massachusetts is that we have to get
the language out of this bill because we
in conference tried to change the rules
of the road; that we tried to pull the
rug out so that they wouldn’t be cov-
ered by the Railway Labor Act. The
truth of the matter is, the very case he
refers to in Philadelphia after 5 years
and a unanimous opinion found just
what | have read. We are trying to
clear up the inconsistency of the drop-
ping of the designation, which is appro-
priate and should be done. They know
it. Let me read further.

In the Board’s judgment, the analysis of
the jurisdictional question should end here.

However, | want to read a further
paragraph.

The UAW argues that the employees it
seeks to represent are not integrally related
to Federal Express’s air carrier functions
and, therefore, are not subject to the Rail-
way Labor Act.

Going further, answering that argu-
ment on the next page:

Even if the Board were to assume arguendo
that the integrally related test applies to the
facts in this case, the Board would hold in
concurrence with the recent decision in Fed-
eral Express Corporation v. California PUC
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. . the trucking operations of Federal Ex-
press are integral to its operations as an air
carrier. Employees working in the other po-
sitions sought by the UAW perform functions
equally crucial to Federal Express’s mission
as an integrated air express delivery service.

Finally.

. . the Board is of the opinion that Fed-
eral Express Corporation and all of its em-
ployees sought by UAW’s petition are subject
to the Railway Labor Act. This finding may
be cited as Federal Express Corporation, 23
NMB 32 (1995). The documents forwarded
with your letter will be returned separately.

By direction of the National Mediation
Board, Stephen E. Crable, Chief of Staff;
Rush O’Keefe, Esq.; Paul Jones, Esq.; Wil-
liam Josem, Esq.; Arthur Luby, Esq.

I have been asking for a Senator or a
House Member who said that we
shouldn’t make this change, the mis-
take that was made. They can’t find
one. | will ask. Give me that UAW law-
yer that has made the motion in the
last 11 months before the National
Labor Relations Board. The gentleman
says here, “This is a matter that is
currently in litigation.” False—threw
it back over there to the NLRB, and
they are sitting on it like they sat on
it for 3 years after UAW brought it.
There is nothing you can do about it.
You have the fellow Gould over there.
He will squat. | can’t get him up off his
“‘whatever.” But | can tell you now. It
is not in any litigation at all. It is
unanimously determined on the merits,
after 5 years and 11 months later, with
no motion, no appearance, no noth-
ing—just sitting on it over there.

This is a matter that is currently in
litigation even while we are here
today. It is like Edward R. Morrow
down in the South Pacific or some-
thing in World War Il. The Senator
from Massachusetts says: We ought to
let the litigation move forward, but the
action that is taken on the FAA bill
has preempted effectively the litiga-
tion which is under consideration even
as we meet here today. Come on. Come
on. Wait a minute.

There ought to be some test of the
truth in the facts here. When the peo-
ple who wrote the provision, trying to
do the honest thing, get accused of
pulling rugs out and jamming, | will
take that test. | will ask the colleagues
to study these facts and to see whether
the Senator from Massachusetts is
jamming it or the Senator from South
Carolina is jamming it and then let
them make their vote.

It is crystal clear what is going on
here. It is crystal clear. Everybody
wanted to correct it. But labor told us,
they said, ““You are not going to do it.
We are going to filibuster. We are going
to veto it at the White House.” | did re-
member that the Vice President was

from Tennessee. | said, ‘I don’t think
that that is going to happen. No.”” And
I said, ‘““I don’t think that they are

going to filibuster.” | think we can get
60 votes for the truth and facts.

Now we hear about the NLRB, refer-
ring to all of these cases like you can-
not get a case up there. Hundreds and
hundreds of cases here have been cov-
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ered by the Railway Labor Act, and the
technical correction does not change
that status. It changes future proceed-
ings, not the one the Senator is talking
about that they can make another ar-
gument. They can make these argu-
ments.

I ask unanimous consent to print in
the RECORD this reference to all these
cases.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FEDERAL EXPRESS IS COVERED BY THE RAIL-
WAY LABOR ACT. THE TECHNICAL CORREC-
TION DOES NOT CHANGE THAT STATUS.

Since commencing operations 23 years ago,
Federal Express and its employees consist-
ently have been determined by the federal
courts, the National Mediation Board and
the National Labor Relations Board to be
subject to the RLA. See e.g., Chicago Truck
Driver, Helpers and Warehouse Workers Union
v. National Mediation Board, 670 F.2d 665 (7th
Cir. 1982), Chicago Truck Drivers, Helpers and
Warehouse Workers Union v. National Labor
Relations Board, 599 F.2d 816 (7th Cir. 1979);
Adams v. Federal Express Corp., 547 F.2d 319
(6th Cir. 1976), cert. denied, 431 U.S. 915 (1977);
Federal Express Corp., 22 N.M.B. 57 (1995); Fed-
eral Express Corp., 22 N.M.B. 157 (1995); Federal
Express, 22 N.M.B. 215 (1995); Federal Express
Corp., 22 N.M.B. 279 (1995); Federal Express, 20
N.M.B. 666 (1993); Federal Express, 20 N.M.B.
486 (1993); Federal Express, 20 N.M.B. 404 (1993);
Federal Express, 20 N.M.B. 394 (1993); Federal
Express, 20 N.M.B. 360 (1993); Federal Express,
20 N.M.B. 7 (1992); Federal Express, 20 N.M.B.
91 (1992); Federal Express Corp., 17 N.M.B. 24
(1989); Federal Express, 17 N.M.B. 5 (1989); Fed-
eral Express Corp, and Flying Tiger Line, Inc.,
16 N.M.B. 433 (1989); Federal Express Corp., 6
N.M.B. 442 (1978); Federal Express, N.L.R.B.
Case No. 22-RC-6032 (1974); Federal Express,
N.L.R.B. Case No. 1-CA-22,685 (1985); Federal
Express, N.L.R.B. Case No. 1-CA-25084 (1987);
Federal Express, N.L.R.B. Case No. 10-CCA-
17702 (1982); Federal Express Corp., N.L.R.B.
Case No. 13-RC-14490 (1977); Federal Express,
N.L.R.B. Case No. 13-CA-30194 (1991). The
charges filed with Region 13 in Chicago, Case
No. 13-CA-3019 and Region 1 in Boston, Case
No. 1-CA-22,585 were withdrawn after we pre-
sented the above evidence of our jurisdictional
status.

The National Mediation Board (NMET) re-
cently ruled on Federal Express RLA status
by stating unequivocally that ‘“‘Federal Ex-
press and all of its employees are subject to
the Railway Labor Act.” Federal Express Cor-
poration, 23 N.M.B. 32 (1995).

The term ““‘employer’” under the National
Labor Relations Act excludes ‘“...any person
subject to the Railway Labor Act:”” 29 U.S.C.
§152 (2). Excluded from the definition of ““‘em-
ployee’ under the National Labor Relations
Act is”...any individual employed by an em-
ployer subject to the Railway Labor Act...”
29 U.S.C.§152 (3). The Railway Labor Act de-
fines “‘carrier’ as ‘... (including) every com-
mon carrier by air engaged in interstate or
foreign commerce...”’45 U.S.C. §151, First and
§181. Federal Express is a common carrier by
air engaged in interstate and foreign com-
merce, and is certificated pursuant to Sec-
tion 401 of the Federal Aviation Act.

That interpretation of the statute consist-
ently has been applied by the NMB. Section
201 of the RLA, 45 U.S.C. Section 181, pro-
vides that the Act ‘‘shall cover every com-
mon carrier by air engaged in interstate and
foreign commerce . . . and every air pilot of
other person who performs any work as an em-
ployee or subordinated official of such carrier or
carriers, subject to its or their continuing au-
thority to supervise and direct the manner of
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rendition of his service.” (Emphasis added).
In accordance with that legislative directive,
anyone employed by an air carrier engaged
in interstate or foreign commerce is covered
by the RLA. As was explained in REA Ex-
press, Inc., 4 N.M.B. 253, 269 (1965):

“It has been the Board’s consistent posi-
tion that the fact of employment by a ‘“‘car-
rier” is determinative of the status of all
that carrier’s employees as subject to the
Act. The effort to carve out or separate the
so-called over-the-road drivers would be con-
trary to and do violence to a long line of de-
cisions by this Board which embrace the pol-
icy of refraining from setting up a multiplic-
ity of crafts or classes. As stated above,
there is no question that this particular
group are employees of the carrier.”

The United States Court of Appeals for the
District of Columbia Circuit noted in regard
to the NMB’s Federal Express case that ‘“‘the
NLRB had ‘never’ asserted jurisdiction over”’
(Federal Express’.”” United Parcel Service,
Inc., v. National Labor Relations Board. 92 F.3d
1221 (D.C. Cir. 1996). Federal Express has par-
ticipated in five union representation elec-
tions conducted under the auspices of the
National Mediation Board, the most recent
in 1995, and presently is participating in a
sixth RLA election.

The Ninth Circuit Court of Appeals in Fed-
eral Express Corp. v. California Public Utilities
Commission, 936 F.2d 1075, 1978 (9th Cir. 1991),
cert. denied, uU.S. , 119 LEd.2d 578
(1992) found:

“The trucking operations of Federal Ex-
press are integral to its operation as an air
carrier. The trucking operations are not
sonic separate business venture; they are
part and parcel of the air delivery system.
Every truck carries packages that are in
interstate commerce by air. The use of the
trucks depends on the conditions of air deliv-
ery. The timing of the trucks is meshed with
the schedules of the planes. Federal Express
owes some of its success to its effective use
of trucking as part of its air carrier service.”

That court also stated:

“‘Federal Express is exactly the kind of an
expedited all-cargo service that Congress
specified and the kind of integrated trans-
portation system that was federally desired.
Because it is an integrated system, it is a
hybrid, an air carrier employing trucks.
Those trucks do not destroy its status as an
air carrier. They are an essential part of the
all-cargo air service that Federal Express in-
novatively developed to meet the demands of
an increasingly interlinked nation.”

It clearly has been established that Fed-
eral Express is a carrier subject to the Rail-
way Labor Act. Its employees are likewise
subject to the Railway Labor Act. No court
or agency has ever determined that Federal
Express or any of its employees are subject
to the National Labor Relations Act.

Mr. HOLLINGS. | thank the distin-
guished Chair.

Now, Mr. President, there was ref-
erence made to the CRS. | am just
amazed. | thought they always had a
pretty good record. They ought to give
the fellow who works over there for the
Congressional Research Service week-
end leave. And the reason | say that,
they have a guy named Vince Treacy,
legislative attorney, and he was asked
on September 27, just a few days ago,
to give an opinion with respect to the
coverage, the Railway Labor Act cov-
erage of Federal Express as an express
company. And he comes up totally in
contradiction to all the laws and all
the decisions, but more particularly he
knows the request is made because we
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were trying to determine the intent of
Congress: Was it as described by the
Senator from Massachusetts, or an in-
nocent mistake by my description?

Everybody agreed that there was a
mistake made. We did not even know it
was in there. And please, my gracious,
instead of coming with the language it-
self in the act, he runs all around his
elbow and refuses to put this in his
three-page decision.

I read from the conference report of
the ICC Termination Act of 1995 by Mr.
SHUSTER on December 15, 1995. ““The en-
actment of the ICC Termination Act of
1995 shall neither expand nor contract
coverage of the employees and employ-
ers by the Railway Labor Act.”

The distinguished chairman on the
House side, Mr. SHUSTER, stated in the
Chamber when this was debated a cou-
ple of days ago, that that was put in at
the request of labor. We will show it to
you in the RECORD. *““The enactment of
the ICC Termination Act of 1995 shall
neither expand nor contract coverage
of employees and employers by the
Railway Labor Act.”

Now we see who comes in in the mid-
dle of the game trying to change the
rules of the road. We see now who is
trying to pull rugs out from under peo-
ple. And they are using every gimmick
in the book. This fellow will be looking
for a job if I have anything to do with
it, | can tell you that, because | have
an analysis here going down each one
of the points in the document.

I did not want to take the time of the
distinguished Senator from Arizona,
but, for example, Mr. Treacy says: “‘If,
at some future date, the NMB ruled
that some Federal Express employees
were employed in activities that were
not integrally related to its operation
as an air carrier, then those employees
would count under the coverage of the
NLRA as a matter of law.”

False. False. They raised precisely
that point in the case we are talking
about, and we have the National Medi-
ation Board and its decision. Heavens
above. We could not be more on target.
They never called us or asked us about
the history of this particular thing.

From Treacy’s legal opinion they are
running around now to give some kind
of color, or credibility to their posi-
tion: ‘Moreover, it appears unlikely
that Federal Express would constitute
an express company subject to title 49,
as that term is used in the proposed
amendment.”

Where did you get that? He says later
on here it could go either way. No one,
including the author of this memo, dis-
putes the fact that the REA was an ex-
press company. No one disputes that
Federal Express was acquired and oper-
ated under certificates from REA. As
the Interstate Commerce Commission
stated in its decision transferring the
certificates, and | quote, ““The evidence
establishes a public demand or need for
the proposed continuation of express
service as previously authorized under
the acquired REA certificates.” That is
the ICC decision No. 66562.
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Then he states in here: “The deletion
of the term ‘express company’ from
section 1 of the RLA does not appear to
have been inadvertent or mistaken.”

That is an astonishing conclusion,
Mr. President, because it ignores the
ICC Termination Act itself, the very
sentence | read. The change to the RLA
was through a conforming amendment
to the ICC Termination Act which in-
cluded the provision, and | quote, “The
enactment of the ICC Termination Act
shall neither expand nor contract cov-
erage of employees and employers
under the Railway Labor Act.”

I could read on and on. | ask unani-
mous consent, Mr. President, that this
review of the CRS paper that was got-
ten up quickly and certainly very,
very, at best, carelessly, if not inten-
tionally, just 4 or 5 days ago for this
case, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RESPONSE TO THE MEMO BY THE
CONGRESSIONAL RESEARCH SERVICE

The September 27, 1996 memo by the Con-
gressional Research Service [CRS] contains
several inaccuracies which call into question
the conclusions reached in the memo. For
example:

Inaccurate statement: “If, at some future
date, the NNB ruled(sic) that some Federal
Express employees were employed in activi-
ties that were not integrally related to its
operations as an air carrier, then those em-
ployees would come under the coverage of
the NLRA as a matter of law.”

Facts: The UAW raised precisely the same
argument in the jurisdictional case involv-
ing Federal Express that recently was liti-
gated. In response to that argument, the
NMB held: *“. . . the Board does not apply
the ‘integrally related’ test to that Federal
Express employees sought by the UAW.
Where, as here, the company at issue is a
common carrier by air, the Act’s [RLA’s] ju-
risdiction does not depend upon whether
there is an integral relationship between its
air carrier activities and the functions per-
formed by the carrier’s employees in ques-
tion”’. Federal Express Corporation, 23 N.M.B.
32, 73-74 (Nov. 22, 1995).

Inaccurate statement: ‘‘Moreover, it ap-
pears unlikely that Federal Express would
constitute an express company subject to
Title 49, as that term is used in the proposed
amendment.”

Facts: No one, including the author of the
CRS memo, disputes the fact that Railway
Express Agency (REA) was an express com-
pany. Likewise, no one disputes that Federal
Express acquired and has operated under the
certificates acquired from REA. As the Inter-
state Commerce Commission stated in the
decision transferring the certificates, “The
evidence establishes a public demand or need
for the proposed continuation of express
service as previously authorized under the
acquired REA certificates.” Interstate Com-
merce Commission Decision. No. MC-66562 (Sub-
No. 2347), June 13, 1983.

Incorrect statement: *““* * * it appears log-
ical and necessary to eliminate [coverage for
express companies] from the RLA to pre-
clude the ostensible coverage of nonexistent
express companies’’.

Facts: To state that express companies are
nonexistent under the RLA, or that it is un-
likely that Federal Express constitutes an
express company, simply ignores the facts.
In a case addressing the jurisdictional status
of REA employees, the National Mediation



October 1, 1996

Board defined an express company as: ‘“The
express business has always been one of pick-
up and consolidation of traffic, turning it
over to common carriers by rail or air for
transport, and delivery by the express com-
pany to consignee at destination. In more re-
cent times, this has been supplemented by
over-the-road handling of their own business
without an intermediate form of transpor-
tation”. Railway Express Agency, 4 N.M.B.
253, 269 (1965). The NMB defined an express
company by describing precisely the service
Federal Express provides.

Inaccurate statement: *“The deletion of the
term ‘express company’ from [S]ection 1 of
the RLA does not appear to have been inad-
vertent or mistaken”.

Facts: This rather astonishing conclusion
ignores the ICC Termination Act itself. The
change to the RLA was through a conform-
ing amendment to the ICC Termination Act,
which included the following provision: “The
enactment of the ICC Termination Act of
1995 shall neither expand nor contract the
coverage of employees and employers by the
Railway Labor Act . . .””. Public Law 104-88
(H.R. 2539), Sec. 10501(B).

Inaccurate statement: The memo suggests,
consistent with organized labor’s lobbying
position, that it is more difficult for employ-
ees covered by the Railway Labor Act to or-
ganize. The memo states: ‘““This [amend-
ment] would require those [express company]
employees to organize under the limited
craft bargaining units permitted by the
RLA, rather that under the wide range of ap-
propriate units afforded by the NLRA.

Facts: About 11% of the private sector
workforce covered by the NLRA is rep-
resented by labor unions for purposes of col-
lective bargaining. Some 65-70% of employ-
ees covered by the RLA are represented by
labor unions. Which law is more conducive to
union organizing? As with most of the unsup-
ported conclusions in the memo, the memo
again ignores the facts.

Mr. HOLLINGS. Now, Mr. President,
let me take the full responsibility be-
cause there is no trickery in this what-
ever. It was openly discussed. My col-
leagues on the House side as well on
this side, all agree that it was an inno-
cent mistake. | do not think you could
have Members supporting our position
against the powerful Senator from
Massachusetts and the powerful labor
movement which has made this issue if
it were not the case.

That is why we included it at my be-
hest, because | wanted to make sure
just exactly, in the expression of the
Senator from Massachusetts, we were
not going to change the rules of the
road in the middle of the game. | think
that game in Philadelphia is over. But
if he thinks it is continuing, then it is
in the middle of the game, because this
was done in the ICC Termination Act
of December 15 after the rule of the
road on November 22, 1995.

I am glad the distinguished Senator
from Arizona referred to these employ-
ees. That saves me time. It saves the
Members some time. We could go
through the history of this particular
company and labor relations and var-
ious talking points, and you could be
more than persuaded now as | have
been because | did not think we were
going to have this great rhubarb come
up.

But ever since they were organized,
back in 1983, I guess it was—no, 1973,
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because here is a 1979 decision—Federal
Express has been an express carrier,
first under the decision back in 1979. In
1936 the Railway Labor Act was amend-
ed to include air carriers, which very
few people realize had included air car-
riers, including the one who suggested
that we drop the language about “‘ex-
press.”’

Without reading that decision, we
move to the 1993 decision of the Na-
tional Mediation Board and on down
the list of the various decisions from
time to time. We find out there has
been a total consistency for a company
that is extremely well operated, is ex-
tremely patriotic, it takes care of its
employees.

I have been through its facilities.
When | went up to Alaska many years
ago, we got there early and somebody
said you ought to go over here and
watch that operation they have over at
Anchorage while we wait for our ride,
which | did. | never realized the tech-
nological advance that had been made
by this old Marine—or young Marine,
as | look upon him, Fred Smith.

Before they take off in Japan, they
have already computerized information
and forwarded it to Anchorage. At An-
chorage they have various ways for the
State Department, Interior Depart-
ment, Wildlife Service, textiles—Cus-
toms, and they have all those things.
They know the packages. They know
where new shipments are coming
through, where there may be some tex-
tile fraud, where there may be some
drugs; issues involving the Justice De-
partment, the DEA.

As everything is unloaded in a mat-
ter of a couple of hours there, this
mammoth plane, it goes into all those
sockets, runs down these wheels, all
those people are at their stations and
this is down into the inner part of
America.

All | could say to myself, understand-
ing this particular point being raised,
that, if you had me running around the
countryside trying to argue a different
union here and another union over
here, with certain little organizers
here—l want to emphasize this—that
experience, because the distinguished
Senator from Massachusetts says they
are primarily the little towns. This
crowd, UAW, is well represented. They
know how to organize folks.

They spent 5 years on this Philadel-
phia case that has long since been de-
cided unanimously against them. Now
comes, the Senator from Massachu-
setts depicting: It is an ongoing litiga-
tion matter, they have not had their
chance, they are playing by the rules
and HoLLINGS is pulling the rug out
from under them.

Nothing could be further from the
truth. 1 would not engage in such con-
duct. | take offense even having me re-
ferred to in that way. | do not have to
get into some company over there in
Tennessee. But | certainly do not have
to stand by and, just because they have
a powerful Senator and a powerful
labor movement, see a good crowd get
rolled.
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I am not going to be rolled.

| yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER (Mr.
KyL). The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I will
just take a moment or two and then
yield to my friend and colleague. The
fact is, Mr. President, the Senator from
South Carolina is still—still cannot
show where the Federal Express is an
express company under the Railway
Labor Act. He cannot show it. It is not
there. No court award has ever held
Federal Express is an express company.
The Federal Express has argued that
time and time and time again.

The fact of the matter is, on the case
he talks about, the National Labor Re-
lations Board is still out there, it is
still current. It is case 4RC17698—still
current. He can say it is not current. It
is current.

He can find fault with Mr. Gould. We
have had the hearings on Mr. Gould
that would show the way the National
Labor Relations Board has acted since
he has been up as being more expedi-
tious, faster in terms of the consider-
ations of various cases, and speeded up
consideration in various regions more
than any National Labor Relations
Board of recent times. It has also seen
a significant reduction in those terms.

I will just conclude at this point and
say we can obfuscate this situation in
any way that we might try. But the
fact of the matter is, the part of Fed-
eral Express that flies is an airline.
The part that is a truck, is a truck.
What they want to do is take the
trucking and put it in the airlines to
make it more difficult for workers to
be able to come together.

The fact of the matter is, UPS has
airline designation under the Railroad
Act, and has trucking designation
under the National Labor Relations
Act. The issue that is before the NLRA
is exactly the same.

Sure, mediation has found Federal
Express is an airline. The question is,
whether the trucking should be consid-
ered under the National Labor Rela-
tions Act. They have found this divi-
sion on UPS. They are their principal
competitors. It does not take a lot of
time to have people understand that is
what the issue is. What is being at-
tempted here is to say: Oh, no, we are
not even going to let the National
Labor Relations Board—we are going
to effectively close that door down, cut
off that case—which is active—and put
them under the Railroad Act, which
will make it much more difficult for
them to be able to express their griev-
ances.

That is common sense. People ought
to understand. You have the post of-
fice, now, that is competing with air
and trucking; you have UPS, air and
trucking; and you have Federal Ex-
press, air and trucking. And you have
the efforts, now, in terms of Federal
Express, to vastly expand the trucking
division. What their attempt is, now, is
to get in with this special provision to



S12106

effectively exclude themselves from
what their other competitors are in-
volved in. Then they will be much more
successful in terms of the bottom line.
That is what we are talking about and
that is what is at issue.

I think it is a commonsense fact be-
cause that is what the real world is all
about. That is the issue which this leg-
islation is attempting to undermine,
that decision by the National Labor
Relations Act on that particular issue
in question and why it continues to be
so insidious.

| yield time as the Senator from Illi-
nois would want.

The PRESIDING OFFICER. The Sen-
ator from Illlinois.

Mr. SIMON. Mr. President, | have
great respect for my colleagues from
Arizona and my colleague from South
Carolina. Senator HOLLINGS in many
ways has contributed significantly. He
has talked more candidly about the
revenue situation that the Federal
Government faces than any other
Member of this body and I am grateful
to him for that.

He also is the one who educated me
on the whole question of gross interest
versus net interest. One of the little
games that administrations of both
parties play is they list net interest
rather than gross interest so interest
does not look so bad. FRITZ HOLLINGS is
the person who educated me on that.

But | think on this issue he is wrong.
I think there are three questions that
we have to ask ourselves. When you
ask those questions, then you have to
come to the conclusion that we are
making a mistake.

First of all, who benefits? The answer
is—no one has questioned this—one
corporation, Federal Express, benefits.
No one else benefits by this.

Second, there is the question of liti-
gation that is pending. My colleague,
the Presiding Officer, sits on the Judi-
ciary Committee. He has not been
there too long yet, but he will become,
over time, one of the most valued
members of the Judiciary Committee
and of this body. | have said that, not
just in his presence, but to others. |
can tell you that, almost always, it is
wrong to pass legislation that inter-
feres in litigation. It is just bad policy.

And third, the process is wrong. We
are going through this and there is no
question it is a major change, without
any hearings. When the Congressional
Research Service says, ‘““The deletion of
‘express company’ from section 1 of the
RLA does not appear to have been in-
advertent or mistaken,” my friend
from South Carolina says they are
wrong. | do not know who is right. But
I would think the committee of juris-
diction ought to hold a hearing on this.

I also have great questions of wheth-
er we should interfere in a competitive
situation.

Senator KENNEDY is correct when he
says UPS is designated in two different
ways, and Federal Express wants to be
designated in only one way. Federal
Express, as | understand it, has about
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1,000 planes and 35,000 trucks. What
they want to do is to be designated as
an airline, including the 35,000 trucks.

Maybe that is what we should do. |
doubt it, but maybe that is what we
should do. I think we ought to at least
hold a hearing on it.

I am also concerned, and | say this to
my friend, the senior Senator from Ari-
zona, Senator McCAIN, who has been a
leader, | think we have to honestly ask
ourselves, why is Federal Express being
given preferential treatment in this
body now?

I think the honest answer is Federal
Express has been very generous in their
campaign contributions. | have to say,
they have been good to PAuUL SIMON.
My guess is, if you check this out, you
will see they have been good to every
Member of this body. | am grateful to
people who contribute, but | don’t
think they ought to set public policy
because of those contributions. | think
that is what is happening here.

We need to change the way we fi-
nance campaigns, and 1 commend my
colleague, the senior Senator from Ari-
zona, for being a leader in this area.
The system distorts what happens
here, and | think this is an example of
that distortion.

They have good people, like George
Tagg, who | think most of us know,
just a very, very fine person. | think
most of us frequently use Federal Ex-
press. | am not knocking the company.
| say to the company leaders who, I am
sure, are monitoring what is going on
here right now, | think they are well
on the way to winning a pyrrhic vic-
tory. | think they may well, as the
Senator from South Carolina has sug-
gested, get the 60 votes, but | think you
will see that journalists, academicians
and others are going to use this as an
example of a special interest prevailing
and the public interest not prevailing.
Not to have a hearing on this fun-
damental question is simply wrong.

I hope that somehow a compromise
might be worked out where a hearing
would be agreed to and it would be
agreed that the committee would act,
not necessarily favorably, but the com-
mittee would act on it shortly after the
first of the year.

This process is wrong. There is no
question the underlying bill should
pass, but | think we are doing a dis-
service to the Senate and to the Nation
as we move ahead in this way.

Mr. President, | yield the floor.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | yield
myself such time as | may consume.
Let me, again, repeat my respect and
affection for the Senator from lllinois,
but in all due respect to the Senator
from Illinois, if we are talking about
campaign contributions here, | say to
the Senator from Illinois, organized
labor, the ones that are behind trying
to kill the FAA reauthorization bill,
has given a thousand times more—a
thousand times more—in campaign
contributions.
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I would be glad to examine the cam-
paign contribution reports to the Fed-
eral Election Commission as to who
has been getting what money and how
much has been given and compare this
corporation, with what organized labor
is doing.

| say to the Senator from Illinois,
right now today, there is an unprece-
dented—without precedent—infusion of
funds by organized labor unions into
the congressional campaigns and the
Senate campaigns, the likes of which |
haven’t seen in the 14 years | have been
a Member of the Senate. | strongly sug-
gest, before the Senator from Illinois
suspects—suspects, as he said —that
campaign contributions play a role
here, that he look very carefully at the
contributions by organized labor
unions and the significant contribu-
tions that have been made by the indi-
viduals who are trying to knock out
this legislative provision in the bill.

The Senator from Illinois makes a
very serious charge about suspecting—
about suspecting—campaign contribu-
tions. | will tell the Senator from Illi-
nois, it is clear as to who has been
making the campaign contributions.
It’s been organized labor, it’s been an
intensive effort.

The other Senator from Arizona and
I know of over a million dollars—over a
million dollars—that has been poured
in by organized labor against one Con-
gressman in the State of Arizona, a
rural district, something like we have
never seen before. We have never seen
it in the history of our State.

So, look, | appreciate the efforts by
the Senator from Illinois for campaign
finance reform. | look forward to join-
ing him and Senator Boren and others
who have left the Senate who we need
very badly in that effort, but to some-
how think that Federal Express’ cam-
paign contributions have something to
do with this legislation, when it pales
in comparison with that of the cam-
paign contributions and the phone
banks and the organized labor leaders
who show up and demonstrate in front
of our colleague’s every campaign ap-
pearance, | say to the Senator from II-
linois, he has his priority skewed very
badly.

Mr. SIMON. Will my colleague yield
just for 30 seconds?

Mr. McCAIN. | will be glad to yield to
the Senator from Illinois.

Mr. SIMON. What you say under-
scores the point, that the way we fi-
nance campaigns today taints the
whole process, there is just no question
about it. We can exchange charges, but
we need to improve the system.

Mr. McCAIN. Mr. President, again, |
repeat my great appreciation, my re-
spect, and my affection for the Senator
from Illinois. Nothing that | said
should be construed as anything but a
difference of view as to what role cam-
paign finances and contributions may
have played in this legislation, because
there is no reason whatsoever for there
to be any friction between myself and
the Senator from Illinois, as he enters
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the last few days of a distinguished ca-
reer of service to the people of lllinois
and this body. | hope the Senator took
my response in that vein as he leaves
the floor.

Mr. President, let me just correct one
thing. A drafting error in the Inter-
state Commerce Commission Termi-
nation Act of 1995 created an ambigu-
ity regarding the express companies
status under the Railway Labor Act.
That is acknowledged by the people
who drafted the legislation and the
Senator from South Carolina who was
involved at the time in the drafting of
that legislation. That is what we are
doing here, we are correcting a tech-
nical error.

One provision states the intent of
Congress:

The enactment of the ICC Termination Act
of 1995 shall neither expand nor contract the
coverage of employees and employers by the
Railway Labor Act.

However, a second provision drops ex-
press carriers under the Railway Labor
Act. This was clearly inadvertent and a
contradiction to the stated intent of
Congress.

Those are just facts. Mr. President, |
yield 10 minutes to the Senator from
Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. BENNETT. Thank you, Mr.
President, and | thank the Senator
from Arizona.

Mr. President, | am not a member of
the Commerce Committee. If we could
choose our committees without the re-
strictions of reality, | would like to be
a member of the Commerce Commit-
tee. | join in this debate, nonetheless,
because of the history with the Com-
merce Committee.

I don’t know how far back some of
the current Members go, but | was a
very, from my present standpoint,
young lobbyist for the U.S. Depart-
ment of Transportation in the first 2
years of the Nixon administration. We
didn’t call ourselves lobbyists. They
don’t call them lobbyists today. They
call themselves ‘‘congressional liaison
people’ or, in my case, | was in charge
of congressional relations.

But we were lobbyists, and in the
spirit of full and fair disclosure, 1 will
use that term. My assignment from
then Secretary John Volpe, who had
been Governor of the State of Massa-
chusetts, was to convince the Congress
to pass the Airport Airways Act and
create the Airport Airways Trust Fund.

My predecessors at the Department,
who had been Democrats under the
Presidency of Lyndon Johnson, had
tried to do the same thing and had
been unsuccessful, for a variety of rea-
sons. There were some in the adminis-
tration who said we would be unsuc-
cessful as well. Representing a Repub-
lican President to a Democratic Con-
gress, it was not supposed to be the
most  harmonious kind of cir-
cumstance.

So | came up here in the Senate, ob-
viously not on the floor, but up in the
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gallery, and in Senators’ offices and,
with my staff, worked with the then-
chairman of the Commerce Committee,
Senator Magnuson, and ultimately suc-
ceeded in getting strong bipartisan
support for the Airport-Airways Act
and the creation of the aviation trust
fund.

We thought, naively it turns out,
that by creating the trust fund we
would produce stability in funding for
the FAA and airport-airways so that
there would never be any doubt of the
flow of funds for people involved in
keeping our national airways safe.

So it comes as a moment of nostalgia
to me to come to the Senate now, some
25 years later, and find that the flow of
funds out of the aviation trust fund
that | had a small hand in creating
have been interrupted, cut off, jeopard-
ized by an attempt to filibuster in this
body the bill that would provide those
funds, and that the intent of Congress,
in which | participated to see to it that
there would never be any challenge to
that funding, has been frustrated here.

I understand the Senator from Mas-
sachusetts has every right to do what
he is doing. | have participated in fili-
busters myself when | felt the cause
was just and the point was well worth
making. But | find this more an at-
tempt to play to the gallery, if | may,
than to address the issue, because it
has been virtually conceded on both
sides that it is simply a matter of time
before the process plays itself out. The
bill will pass. The money will be avail-
able to keep the airport and airways
trust fund funding going to the FAA.
The arguments have all been repeated
again and again and again.

| find that a little sad from that past
history. | was hoping to be able to look
back on my career and say that the one
thing | did while | was at the Depart-
ment of Transportation was help re-
move the airport-airways thing from
this kind of disruption. Now | see that
that is not possible.

I sit here, not as a member of the
committee, and hear the debate going
back and forth. “It was an innocent
mistake.”” And, “It is a technical cor-
rection.”” ““Oh, no. This is a major pol-
icy issue.” Back and forth, back and
forth, with voices being raised on both
sides.

If 1 may, Mr. President, I am re-
minded of an experience in my even
younger days, before | served in the
Nixon administration, all the way back
to my teenage years, the first experi-
ence | ever had listening to a debate in
the Supreme Court.

This was a debate over the sentences
that were given to the Rosenbergs back
in the days when President Eisenhower
was President. You say, what does that
have to do with this? Absolutely noth-
ing, except this one phrase sticks in
my head.

In the course of that debate, one of
the Supreme Court Justices asked one
of the lawyers, ‘“Who are you?” The
lawyer was taken aback by this ques-
tion, and gave his name. The Justice
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said, “No. I know what your name is.
What is your standing? Who are you
with respect to this case?” The man
then said, “Well, | represent somebody
who is next friend of the Rosenbergs, a
man named Edelman. | am the lawyer
for Mr. Edelman.”

The Justice called for a law book.
The debate went on for a bit, and the
Justice interrupted the lawyer again
and said, “‘Is that the same Edelman as
in the case of California v. Edelman?”’
The lawyer was stunned that the Su-
preme Court Justice would have this in
his mind, and he stumbled around and
he said, ‘“‘Yes, it is.”” At which point the
Justice closed the law book with a look
of some disgust and said, ““A vagrancy
case.” ““Oh, no,” said the lawyer. “That
was not a vagrancy case. That was a
free speech case.”

It was the wrong thing to say to a
Supreme Court Justice, who reopened
the book and said, reading, ‘“‘California
v. Edelman, a vagrancy case,”” at which
point the lawyer compounded his mis-
take by saying, “Well, it may say that
on the heading, but if you’ll read the
case, you’ll see that it was a free
speech case.”” Whereupon, the Justice
leaned forward and said, ‘““Let’s ask Mr.
Justice Clark. He wrote the opinion.”
And Mr. Justice Clark said, “It was a
vagrancy case.’’

I remember that very clearly as a
young teenager in my first experience
with the Supreme Court. The reason |
bring it up now is, | sit here as a Mem-
ber of the Senate, not a member of the
Commerce Committee, and hear this
argument. “It is a technical fix.”” ““No.
It’s not. It’s a major policy question.”
And like the Justice, | would say, let
us ask the man who wrote the opinion
what it is.

The man who wrote the opinion, as |
understand, in this case is the ranking
member of the Commerce Committee,
who says it is a technical fix. | heard
him say so on the floor here. He says it
is a technical correction. He is the
ranking member of the committee
from the minority party. The chairman
agrees with him, the chairman from
the majority party. | find that convinc-
ing, having heard the people who wrote
the legislative words we are arguing
about saying this is what it is.

| do not want to be in the position of
that lawyer before the Supreme Court
trying to say, ‘“The man who wrote the
opinion doesn’t know what the opinion
really says.” “The man who wrote the
provision doesn’t really know what the
provision really is.”

So, Mr. President, | hope we can
move forward quickly. | hope, having
made the statements, having dis-
charged our political responsibilities to
the various people on both sides who
have urged us to do this, we can move
quickly. | hope we can move this after-
noon to say, all right, we have made
our position clear. We have said what
it is we have to say. We have satisfied
the constituents that come to us and
plead for support here.

Now we have at stake the safety, the
continuance, the future of the Nation’s



S12108

air system. Let us get on with it. Let
us see to it that there is no challenge
to the airport and airways safety and
progress in this tremendously impor-
tant area.

In my home State, we are trying to
get ready for the Olympics in 2002.
When the world comes to Utah in 2002,
they are not going to come by ox cart
the way they came the first time in the
1840’s. They are going to come by air.
When they come, the facilities have to
be in place. The opportunity to get
those facilities in place is being held up
by our failure to provide this funding.
I think that is a shame. | think we
ought to move ahead.

Finally, | keep hearing all these
things about how terrible Federal Ex-
press is. The most—Il ask unanimous
consent that | might be allowed the
proceed for 3 additional minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. | hear how terrible
Federal Express is. The only concrete
statement really that | have heard is
that Federal Express employees have
gone for years without a pay increase.
I realize that is a terrible thing. | have
gone for years without a pay increase.
Indeed, the whole time | have been in
the Senate | have been denied a pay in-
crease. | wish | had the salary | had be-
fore | came to the Senate when | took
at least a 50 percent pay cut in basic
pay, and more than that in bonus pay,
in order to become a Senator.

I do not think that is a demonstra-
tion of prima facie that this company
is antiworker, because if we accept
that, then the Senate is clearly
antiworker and we probably ought to
do something about that, too.

So, Mr. President, 1 hope we could
proceed with this and we could recog-
nize that the positions have been
staked out. The votes are where they
are. | hope we will get on with it. |
yield the floor.

The PRESIDING OFFICER (Mr.
GORTON). The Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, | will
take just a few moments. Mr. Presi-
dent, | am really somewhat startled by
the fact that those of us in this body
making about $130,000 a year are com-
paring ourselves with men and women
making $30,000 a year and who have not
gotten a pay raise for the last 7 years.
We can make light of that fact, but it
is not made light of for hard-working
families that are trying to make ends
meet and provide for their children and
to meet responsibilities and pay a
mortgage. | do not see how that kind of
comparison really advances the argu-
ment. | do not believe it does.

Mr. President, | think it is a fair
question and the Senator from Utah
has raised it about this language. Is it,
as | have suggested, Senator SIMON,
Senator FEINGOLD, Senator HARKIN,
Senator WELLSTONE, and others stated,
that this was a carefully-crafted
project in order to effectively diminish
in a significant way the legitimate
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rights of men and women that are in
this particular company, as Senator
SIMON has pointed out; or was the Fed-
eral Express Co. deletion a matter that
was decided by the conference commit-
tee—and the conference committee re-
port actually bears the name of my
friend and colleague from South Caro-
lina.

I listened with interest to the Sen-
ator from Utah talking about going to
the individuals that are the most fa-
miliar with this particular legislation.
I have JiMm OBERSTAR, the ranking
Democrat on the House Transportation
Infrastructure Committee and BiLL LlI-
PINSKI, the ranking Democrat on the
House of Representatives Aviation
Committee. This is what Mr. OBERSTAR
says:

The ICR staff itself recommended the
elimination of the express carrier status. It
was not an oversight. It is not something
that someone forgot to do. It is not some-
thing that was neglected and drafted. It was
not a drafting error, but it was done for good
reason. The last express carrier went out of
business in the mid-1970’s. Federal Express
purchased that carrier’s operating certifi-
cates. The Surface Transportation Board,
successor to the ICC, advises in writing Fed-
eral Express apparently never engaged in the
operations authorized by these certificates.
Subsequently, Federal Express obtained and
operated new certificates.

Mr. President, here is Mr. OBERSTAR,
who knows something about it. Then
he continues along page 11463, Septem-
ber 27, 1996:

We should not on the thin thread of a non-
existent operation of a dormant authority
purchased and never used, lock this carrier
into a statutorily established position within
the meaning of the Railway Labor Act for-
ever and ever. This is simply wrong.

Mr. President, Mr. OBERSTAR Kknows,
as the ranking member, what he is
talking about. This was not an over-
sight. This is the ranking member. Our
friends say, ‘‘Look at what people who
understood, the men of the committee
who spent the time.” That is fine, that
is a fair enough test. That is Mr. OBER-
STAR.

We have other Members in the House.
Mr. DEFAZzIO points out:

Unfortunately, what we have here, done at
the very last moment, is to put an extra-
neous matter voted on by neither commit-
tees of jurisdiction, voted on neither by the
House nor the Senate, to benefit one very
large multinational corporation who has
generously filled many campaign coffers of
Members in this House and the other body.
This is not a technical correction.

He says it is not a technical correc-
tion.

Do trucks run on rails? No. Well, we are
going to classify Federal Express, for the
purpose of this bill, as a rail carrier.

Mr. President, we could go through
the members of the relevant commit-
tees. Both Mr. NADLER and Mr.
DEFAZzI0 in the House are members of
the Transportation Infrastructure
Committee, these are members of the
committee saying this, not just myself
and Senator SIMON.

Now, the fact of the matter is, Mr.
President, it is not just us who are say-
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ing this. We are also looking at the
Congressional Research Service. |
know their report is demeaned out here
on the floor of the U.S. Senate but the
Congressional Research Service is to
guide the Members of the Congress, the
American Law Division of the Congres-
sional Research Service.

We asked them, is this just an over-
sight or was it purposely intended to be
done—so that the Members would un-
derstand whether they should accept
the fact that this is just an oversight,
we never would have permitted it, and
therefore we are remedying a situation
that happened; or whether it was rec-
ognition that that language should
have been dropped for the reasons that
we mentioned earlier and that now sud-
denly putting this language back in
has an entirely different meaning. |
think hopefully we understand that
now, as the Senator from Illinois and
others have pointed out.

This is the CRS report, “The deletion
of ‘express’ company’’—those are the
words—‘‘does not appear to have be