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In addition, I am concerned about
this legislation’s provisions on federal-
ized documents.

The bill would bar Federal agencies
from accepting birth certificates and
drivers’ licenses that do not meet new
Federal standards.

This will force States to conform to
Federal standards in issuing these doc-
uments, because States’ citizens will
want to be able to use them for Federal
purposes.

It is an intrusion into an area prop-
erly subject to State control and an-
other step toward a national identifica-
tion system. It is unnecessary and it
should not be undertaken.

Mr. President, | also have reserva-
tions concerning the bill’s provisions
on the deportability of criminal aliens.
If these provisions are adopted, they
will significantly weaken many of the
important reforms this Congress adopt-
ed last session in the Anti-terrorism
and Effective Death Penalty Act to fa-
cilitate deportation of criminal aliens.

As | have made clear throughout con-
sideration of the immigration bill, 1
draw a sharp distinction between im-
migrants who come to this country to
make better lives for themselves and
those who come to break our laws and
prey upon our citizens.

I have made no secret of my strong
concerns about the conference report’s
repeal of important provision this Con-
gress enacted into law in the Anti-ter-
rorism Act last spring. Along with my
colleague Senator D’AMATO, | have
sent a letter to the immigration con-
ferees outlining these concerns, which |
would like briefly to mention here.

First the draft conference report un-
conditionally restores immigration
judges’ ability to grant so-called hard-
ship or section 212(c) waivers to large
categories of criminals who have com-
mitted serious felonies. When Congress
enacted section 212(c) in 1952 as part of
the Immigration and Nationality Act,
it made clear that it was to apply only
to those cases where extenuating cir-
cumstances clearly require such ac-
tion.”

Unfortunately, unelected and irre-
sponsible immigration judges have
completely and permanently ended de-
portation proceedings against thou-
sands of convicted felons under this
provision.

The Anti-terrorism Act corrected
this outrage by barring individuals
from using section 212(c) if they had
been convicted of aggravated felonies,
firearms, and narcotics crimes, or re-
peated serious offenses.

But now the conference report would
restore these waivers for all criminal
aliens other than aggravated felons.
Repeat offenders, illegal firearms and
narcotics dealers and, most shocking of
all, terrorists, all would now be able to
have deportation proceedings against
themselves terminated.

And, even in those cases when a
waiver is not granted, the request itself
will delay the deportation process and
make it harder to detain criminal
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aliens pending deportation. That
means that more criminal aliens will
be released and will never be found
again to be deported.

Why has this pernicious invitation to
immigration judges to abuse their
power been restored? | have heard no
explanation. Yet, if it is because my
colleagues now believe that these
judges can be trusted not to abuse
their discretion recent experience
shows otherwise.

Even now, with section 212(c) elimi-
nated by the Anti-terrorism Act, some
immigration judges are granting the
relief for criminal aliens who are in ex-
clusion proceedings.

This plainly defies the clear meaning
of the statute. The Anti-terrorism Act
applies to aliens who are deportable for
having committed certain crimes. It
contains no reference to any proceed-
ings in which the immigrant might be
engaged, be they exclusion or deporta-
tion proceedings. The choice of pro-
ceedings is irrelevant. It is the com-
mission of proscribed felonies on Amer-
ican soil that dictates the criminal
alien’s removal.

Fortunately, by establishing a uni-
fied system for removing aliens who do
not comply with our laws, the con-
ference report eliminates the availabil-
ity of this particular misconstruction.
But its restoration to the same immi-
gration judges who devised this mis-
construction of the authority to grant
these waivers to large classes of crimi-
nals is simply incomprehensible.

Removal of these felons will be made
even more difficult under the con-
ference report because the bill signifi-
cantly weakens the Anti-terrorism
Act’s requirements relating to the de-
tention of criminal aliens. Under that
act the Attorney General was required
to detain all criminal aliens who have
committed certain serious crimes,
pending deportation.

The conference report would allow
the Attorney General to release large
categories of these individuals, on cer-
tifying that insufficient space exists to
detain them, for 2 full years.

Again, the question is why? The Jus-
tice Department has not stated in any
formal communication to Congress
that there is currently or will be in the
near future insufficient detention
space to detain these and other dan-
gerous individuals. Indeed, the Depart-
ment not only failed to volunteer that
it had any such problem, it made no
such statement even in response to a
letter asking for any concerns the De-
partment might have about the Anti-
terrorism Act’s criminal aliens provi-
sions. The closest the Department
came was to suggest that it was theo-
retically possible that such a shortage
might develop at some point.

Such hypothetical concerns are no
reason at all to grant the Attorney
General the authority to release thou-
sands of convicted criminals back into
the population, to prey on our people
and perhaps never be caught again, let
alone deported. If the Attorney General
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needs that authority because the Im-
migration and Naturalization Service
projects an immediate shortage of de-
tention space, the Department knows
how to ask for it. If it did, we could
then assess the plausibility of the pro-
jection, as well as whether the matter
could be better addressed by providing
additional detention space instead. We
also could ask why no request for addi-
tional space had been forthcoming.

The conference report’s decision to
grant this unilateral release authority
without even the justification that the
Department, albeit late in the day, has
said it needs to have that authority on
account of an imminent shortage, is
frankly incomprehensible to me.

As | believe is clear, Mr. President, |
have some rather serious problems
with this legislation. However, we face
a more serious problem, for which this
legislation, even with its flaws, is need-
ed.

| am speaking, of course, of the prob-
lem of illegal immigration. This bill
contains a number of provisions that |
believe are crucial to our fight to bring
illegal immigration under control.

For example, the bill includes the
Kyl-Abraham amendment adopted in
committee. This amendment will in-
crease by 1,000 the number of Border
Patrol agents in each of the next 5 fis-
cal years (1997-2001).

The bill also would sharply increase
penalties for alien smuggling and docu-
ment fraud.

In addition, the bill includes a re-
vised form of an Abraham amendment
to impose stiff sanctions on visa-over-
stayers, who make up fully one-half of
the illegal aliens in this country.

| regret that the ‘“‘good cause’ excep-
tion in my amendment was omitted
from final bill. But visa-overstayers
must be punished like anyone else who
breaks the rules.

Finally, this legislation makes those
who sponsor aliens into the country le-
gally responsible for their support, and
allows the Government to collect reim-
bursement for any welfare moneys
spent.

In sum, Mr. President, I am con-
cerned that identification provisions in
this legislation are leading us on a
path away from America’s well-worn
road of personal liberty toward a bu-
reaucratic nightmare. And | am wor-
ried that this bill will allow too many
criminals to stay in this country.

But we are in the midst of a serious
conflict. We cannot allow law-breakers
into our country. And that is exactly
what an illegal immigrant is: someone
who willingly and knowingly flouts our
laws.

This legislation makes needed re-
forms to our immigration system so
that we may deal more efficiently with
these lawbreakers. To my mind this is
an important step toward a more fair
and open immigration system.

SEC. 343, CERTIFICATION REQUIREMENTS FOR
FOREIGN HEALTHCARE WORKERS
Mr. SPECTER. Mr. President, |1
would appreciate it if Senator SIMPSON
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would clarify the intent of a provision
in the conference report on H.R. 2202,
the Illlegal Immigration Reform and
Immigrant Responsibility Act of 1996,
which is now Division C of H.R. 3610,
the Department of Defense Appropria-
tions Act, 1997. | am interested in the
intent of section 343 with regard to the
establishment of a procedure for the
approval of organizations to prescreen
foreign healthcare workers.

Mr. SIMPSON. Mr. President, it is
Congress’ intent that the Attorney
General, in consultation with the Sec-
retary of Health and Human Services,
shall establish a procedure for the re-
view and approval of credentialing or-
ganizations equivalent to the Commis-
sion on Graduates of Foreign Nursing
Schools for the purpose of prescreening
aliens seeking to enter the United
States for employment as healthcare
workers. It is our intent that the At-
torney General and the Secretary of
Health and Human Services will ac-
tively review entities that petition to
perform this prescreening and approve
those that qualify.

HOMESTEAD, FL’S EDA PROJECT

Mr. MACK. Mr. President, | would
like to engage the distinguished chair-
man of the Commerce, Justice, State,
and Judiciary Appropriations Sub-
committee in a colloquy concerning an
economic development project of great
significance to South Dade County, FL.

Mr. GREGG. | would be happy to en-
gage the Senator from Florida in a col-
loquy.

Mr. MACK. Mr. President, my col-
leagues will remember that in 1992,
Hurricane Andrew, one of the worst
natural disasters in our Nation’s his-
tory, struck the city of Homestead and
South Dade County, FL with terrible
flurry. Today, 4 years later, the phys-
ical devastation to the community can
still be seen. The residents of the area
continue to experience severe economic
hardship due to the destruction of
homes and businesses, the loss of in-
come and tax revenue, and the disloca-
tion of residents. | dare say that there
are few places in the country that de-
serve economic development assistance
more than Homestead/South Dade.

In recent years, the city of Home-
stead has brought forward a public/pri-
vate partnership project which prom-
ises to become a significant economic
development engine for the commu-
nity. The project is a 60,000 square foot
motor sports exhibition and education
facility to be located at the existing
South Dade/Homestead Motorsports
Complex. This project is expected to
attract more than half a million visi-
tors per year, generate considerable
tax revenue, and create hundreds of
new jobs.

The city of Homestead will shortly
approach the Economic Development
Administration to request an economic
development assistance grant which
will be matched equally by State and
private contributions.

Mr. President, | strongly support this
project which | believe will build upon
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the economic development success of
the Motorsports Complex. This hard-
hit community is doing the right thing
in putting together public-private part-
nerships to share the cost burden of
such economic development projects.
The proposal to EDA for fiscal year
1997 funds deserves favorable consider-
ation, and | am hopeful that the chair-
man of the Commerce, Justice, State,
and Judiciary Subcommittee will lend
his support, as well, to this worthy
project.

Mr. GREGG. Mr. President, | would
say to the Senator from Florida that |
am well aware of the devastation expe-
rienced in Homestead and South Dade
and the work he has done to revitalize
the community. The need for further
economic development assistance in
the area is abundantly clear. 1 would,
therefore, be happy to work with the
Senator in brining the city of Home-
stead’s proposal to the attention of
EDA and doing what | can to see that
the proposal for funding receives fair
consideration.

Mr. LEAHY. Mr. President, one of
the most egregious differences between
the immigration bill passed by the
Senate many months ago and the bill
now thrust on us for final passage is
the permanent and nationwide waiver
of our environmental laws for border
control activities.

Like most of the American public, |
am fed up with attacks on our impor-
tant environmental laws. Failing to
gut the Endangered Species Act and
the National Environmental Policy
Act, some Members of Congress have
resorted to backdoor stealth attacks
on these laws. Now Republicans include
a gratuitous attach on our wildlife and
ecosystems through, of all things, an
immigration bill.

The nationwide scope of the environ-
mental waivers in the immigration bill
reaches far and beyond the goals of
strong immigration control. By ex-
empting all road construction, bridge
construction, and barrier construction
along the entire U.S. border from the
Endangered Species Act, the waliver
will permanently weaken national and
international wildlife conservation.

Like many provisions in the immi-
gration bill, this provision was inserted
during the Republican-only House-Sen-
ate conference, and now the bill grants
a permanent and nationwide waiver of
the National Environmental Policy
Act, the fundamental charter of our en-
vironmental protection.

Claims that the Endangered Species
Act or the National Environmental
Policy Act delay or stop the INS from
controlling illegal immigration are
wholly unsubstantiated. These laws
should not be waived or exempted with-
out full congressional consideration,
hearings and public debate, and need
not be waived in these circumstances.

Simply put, the ESA requires all
Federal agencies to avoid adverse im-
pacts on endangered and threatened
species. Immigration and Naturaliza-
tion Service staff are not biology ex-
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perts. When the INS makes plans to
build a road through a remote border
area on public lands they consult with
the Fish and Wildlife Service biologists
to ensure that their plans are eco-
logically sound. For instance, when
INS wanted to build a border bridge in
Texas, biologists asked them to mini-
mize impact on nearby wetlands by
lifting the bridge out of the flood plain
2 feet. That was all that it took.

Consultation with the Fish and Wild-
life Service is painless—it usually costs
little in time or money to the INS, but
it can mean the difference between re-
covery and extinction for a border spe-
cies like the Sonoran Pronghorn ante-
lope or the ocelot, an endangered cat.

The Fish and Wildlife Service has
consulted with Federal agencies over
195,000 times in the last 16 years. Only
0.05 percent of those projects have been
withdrawn or canceled because of the
ESA. The ESA is flexible enough to ac-
commodate even emergency situations
and Fish and Wildlife biologists can re-
view an INS construction project in a
matter of hours when necessary.

The National Environmental Policy
Act, signed by President Nixon in 1969,
requires INS to give taxpayers a
chance to review and comment on the
environmental impacts of INS projects.
Republicans now want to shortchange
citizen’s opportunities to participate in
decisionmaking affecting their commu-
nities. NEPA also requires INS to ex-
amine reasonable alternatives to a
project before investing taxpayer
funds.

It is also flexible enough to accom-
modate emergency situations. For ex-
ample, Bureau of Land Management re-
cently requested an expedited NEPA
review to build roads and a helicopter
landing pad near the border area. It
seems that high illegal alien use and
high forest fire risk required quick ac-
tion. The NEPA review was completed
within 24 hours and the road construc-
tion took place immediately.

In a September 16 letter, Janet Reno,
Bruce Babbitt, and Katie McGinty
stated their unequivocal opposition to
these waivers in the immigration bill.
They know, as | do, that granting fu-
ture Attorneys General the ability to
sidestep important environmental laws
will mean disaster for our Nation’s en-
vironmental integrity.

The administration is currently ne-
gotiating environmental agreements
with Canada and Mexico, and the pas-
sage of these waivers could undermine
the future of these agreements. How
can we possibly expect Mexico to take
actions to protect their ecosystems on
one side of the border when we so fla-
grantly disregard the laws protecting
our own natural heritage?

| object to the immigration bill be-
cause it differs so wildly from the bill
we passed earlier this year. The stealth
environmental waivers in this bill are
unnecessary, unjustified, and mean-
spirited. They will harm our children’s
right to inherit an environmentally-
sound nation and set a terrible prece-
dent for environmental waivers.
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DIVISION D

Mr. BOND. Mr. President, | rise
today in support of the Small Business
Programs Improvement Act of 1996,
which has been incorporated as divi-
sion D of the omnibus appropriations
bill. The language of this bill comes in-
cludes the substitute amendment to
H.R. 3719, which | offered with the
ranking Democrat on the Committee
on Small Business, Senator DALE
BUuMPERS. H.R. 3719 is a comprehensive
bill that proposes to change numerous
programs at the Small Business Ad-
ministration, which are discussed in
this statement. Most of the changes
will go into effect on October 1, 1996.

ACCESS TO CAPITAL FOR SMALL BUSINESSES

Earlier this year, when the Clinton
administration and the Small Business
Administration submitted their fiscal
year 1997 budget request, it was re-
vealed that SBA’s flagship loan pro-
grams had been experiencing consider-
ably higher losses than had previously
been revealed to the Congress. In the
case of the 7(a) Guaranteed Business
Loan Program, the credit subsidy rate,
which is the calculation by OMB that
projects losses from loans that are
originated in fiscal year 1997, was in-
creased from 1.06 percent to 2.68 per-
cent, an increase of 150 percent. The
losses facing 504 Development Company
Loan Program are even greater, and
the credit subsidy rate has increased
from 0.57 percent to 6.85 percent, an in-
crease of over 1,200 percent.

As chairman of the Committee on
Small Business, | was alarmed by the
size of these increases, which were so
large as to threaten the future of both
programs. These two programs, how-
ever, are critical to tens of thousands
of small businesses, who each year
have come to rely on the availability of
Government guaranteed financing to
assure them adequate access to capital.
They provide a very important source
of capital to startup small businesses
and to established small business seek-
ing to expand to create more jobs. Be-
cause of the great importance of these
programs to small businesses, the Sen-
ate and House Committees on Small
Business chose to make some fun-
damental changes in the programs in
order that they can continue through
fiscal year 1997.

504 DEVELOPMENT LOAN PROGRAM

With a credit subsidy rate of 6.85 per-
cent in the fiscal year 1997 budget re-
quest—versus 0.57 percent in fiscal year
1996—Congress would need to appro-
priate over $220 million to fund fully
the 504 loan program in fiscal year 1997.
Although such an increased appropria-
tion would not be possible, committee
staff worked on a solution that would
combine additional program fees and a
modest appropriation. This legislation
adds new fees to be paid by the lender,
the development company and the bor-
rower and will support a $2 billion pro-
gram level in fiscal year 1997.

7(A) GUARANTEED BUSINESS LOAN PROGRAM

The legislation before us today in-
cludes a section calling for SBA to
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issue a regulation covering the sale of
the unguaranteed portion of 7(a) loans
by banks and Small Business Lending
Companies [SBLC’s]. Under current
SBA regulations, only SBLC’s are per-
mitted to pool and sell the
unguaranteed portion of 7(a) loans to
outside investors. It is the intent of the
bill to expand this authority to banks
by directing SBA to promulgate new
regulations requiring a uniform set of
rules governing this transaction by
banks and SBLC’s. In addition, SBA is
directed to set safety and soundness
standards, including appropriate re-
serve requirements, to protect the tax-
payers’ exposure under this program.

Last year, when the Senate unani-
mously adopted S. 895, we agreed to
lower the government’s guarantee rate
on most 7(a) loans to 75 percent. Our
intention was to increase SBA lenders’
exposure on each loan in order to focus
the lenders’ attention on the quality of
their loan making activities. Although
this section the bill will allow SBA
lenders to reduce their exposure on
these loans, it is our belief that SBA
can craft sufficient safeguards to pro-
tect the Government’s position while
granting the lenders an opportunity to
raise more capital which can be loaned
to small businesses. When the Senate
Committee on Small Business takes up
the 3-year reauthorization of SBA
early next year, it will be my plan for
the committee to study closely the im-
pact of the new SBA regulations that
are to be adopted as a result of this
bill.

SBA FINANCE PROGRAM IMPROVEMENTS

This legislation directs SBA to cre-
ate an ongoing system of management
information about its 7(a) Business
Loan Program. In order for SBA to
monitor the performance of this loan
portfolio, which is greater than $25 bil-
lion, it is essential that SBA collect
and evaluate, on an ongoing basis,
facts about both good and bad loans.
This legislation emphasizes the impor-
tance of this program and expands the
data gathering requirement to include
key underwriting experience on each
loan.

In addition, the bill directs SBA to
contract with a private firm to conduct
a comprehensive study of the historical
performance of the 7(a) Program. Fur-
ther, it directs that specific attention
be paid to the economic model used by
OMB to calculate the credit subsidy
rate. We concurred with the House
Committee on Small Business in the
need for this study.

STRENGTHENING 7(A) PROGRAM PERFORMANCE

Over the past 18 months, the Senate
and House Committees on Small Busi-
ness have seen time and again evidence
that SBA has failed to liquidate failed
7(a) loans in a prompt and effective
manner. The result has been greater
program losses, which have driven up
the credit subsidy rate and caused the
need for high borrower and lender fees
and a larger appropriation. On average,
it takes SBA 2 years to liquidate a de-
faulted loan after SBA pays off the
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guarantee to the bank. On the other
hand, it takes a commercial bank, on
average, 6 months to liquidate a loan
after it is placed in default.

The legislation takes a strong step to
make improvements in SBA’s perform-
ance in this area. SBA is directed to
make better use of the expertise of its
most experienced lenders who have
been designated ‘‘preferred lenders”’
within the 7(a) program. Preferred
lenders have the staff and ability to
take on a greater share of the burden
now carried by SBA and to increase re-
coveries for the government after a
loan fails. In addition, the bill directs
SBA to begin using its licensed ‘‘cer-
tified lenders” to undertake liquida-
tion efforts when the certified lender is
deemed to have the experience and ca-
pability to undertake liquidation ef-
forts.

DISASTER LOAN SERVICING

This legislation directs SBA to un-
dertake a demonstration program to
have private sector loans servicing
companies contract to service SBA’s
disaster home loan portfolio. In our
analysis of this demonstration pro-
gram, we concluded that a large sample
of home loans would be necessary to
conduct a fair and conclusive dem-
onstration of the ability of the private
sector to service these loans. There-
fore, the bill directs that 30 percent of
the disaster home loan portfolio be in-
cluded in the demonstration program.
It is our belief that with a sample this
size, the private sector servicing com-
panies will have a large enough pool of
loans to create the economies of scale
so their performance can be evaluated
fairly. It is our expectation that SBA
will be able to solicit bids on this con-
tract within 90 days of passage of this
bill, and the test can be underway dur-
ing fiscal year 1997.

SMALL BUSINESS PROGRAM EXTENSIONS

This legislation would extend the
STTR Program for 1 year. This pro-
gram allows universities and small
businesses that specialize in R&D to
combine forces and receive modest
R&D grants. The STTR program was
created in 1992, when the SBIC program
was reauthorized and extended through
fiscal year 2000. The purpose of our
amendment is to extend the STTR pro-
gram for 1 year, in order that the Com-
mittee on Small Business can take a
closer look at the program next year
when it takes up the 3 year reauthor-
ization of SBA. It is my understanding
the proponents of the STTR Program
would like to see the program ex-
panded, and it is my plan that the
Committee on Small Business will con-
sider this request and other program
adjustments next year.

In addition, the legislation extends
the Small Business Competitiveness
Demonstration Program for 1 year. It
is scheduled to terminate on Septem-
ber 30, 1996. The House-passed version
of H.R. 3719 included a 4-year exten-
sion. It also included some program
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changes, and the supporters of the pro-
gram have made additional rec-
ommendations to improve the pro-
gram. There is sufficient support to
keep the program alive for an addi-
tional year in order that both the Sen-
ate and House Committees on Small
Business can have an opportunity to
evaluate fully the impact of the pro-
gram and to consider legislation to
make a longer term extension with
some program adjustments.
IMPROVEMENTS TO THE SMALL BUSINESS
INVESTMENT COMPANY PROGRAM

Earlier this year, the Senate passed
unanimously S. 1784, the Small Busi-
ness Investment Company [SBIC] Im-
provement Act of 1996, which proposed
numerous changes to the Small Busi-
ness Investment Act of 1958 designed to
improve, strengthen, and expand the
availability of investment capital
under SBA’s SBIC Program. S. 1784 was
considered thoroughly by the Senate
Committee on Small Business. After
the committee held a series of hearings
on the need for improving the SBIC
Program, thorough briefings were con-
ducted for the staffs of each committee
member to explain the program
changes that were being recommended
by committee staff, SBA, and outside
organizations such as the National As-
sociation of Investment Companies
[NAIC] and the National Association of
Small Business Investment Companies
[NASBIC].

Following the input from the above
groups and others, | chaired a public
hearing on a discussion draft of the bill
prepared by the committee staff. After
this hearing, interested parties, includ-
ing SBA, NAIC, and NASBIC, were in-
vited and participated in drafting pro-
posed changes to the legislation for
consideration by the committee staff
as it prepared the final version of S.
1784.

After extensive public hearings and
open meetings with all interested par-
ties, the Senate Committee on Small
Business met in a markup session, and
recommended S. 1784 to the full Senate
by a vote of 18 to 0.

Division D of the omnibus appropria-
tions bill includes S. 1784, substantially
in the form in which it passed the Sen-
ate. Prior to its inclusion in this bill,
some inaccurate charges were made
about the background and effect of S.
1784. In fact, officials from NAIC, who
had participated in drafting S. 1784 and
whose recommendations were included
in the bill, found fault with the bill
when Senator BUMPERS and | at-
tempted to bring it to the Senate floor
as an amendment to H.R. 3719, the
Small Business Programs Improvement
Act. Their objections to the bill which
they helped draft and which had pre-
viously passed the Senate unanimously
led one Senator to object to Senate
consideration of S. 3719.

S. 1784 was written to place the SBIC
Program on a sound, long-term footing.
Historically, this program has been
plagued by many abuses that have been
well chronicled by the press. The pur-
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pose of the bill was to strengthen the
rules and management of the SBIC
Program, while allowing the program
to substantially to meet the invest-
ment needs of America’s small busi-
nesses. With the financial future of
many small businesses depending on
passage of this bill, we looked for ways
to clear up the objections.

In an attempt to resolve this stale-
mate, | agreed to several changes in
the Senate-passed S. 1784 to make it
absolutely clear that financially sound
specialized SBIC’s would not be hurt by
the terms of S. 1784. Still unable to
proceed with consideration of H.R. 3719,
we began to hear from SBIC’s and spe-
cial SBIC’s about the importance of
passing this legislation. Their com-
ments revealed the importance of
adopting the improvements to the
SBIC Program that were contained in
S. 1784, and | ask unanimous consent
that a letter from Mr. A. Fred March,
president of Ventures Opportunities
Corp., a New York-based special SBIC,
be printed in the RECORD following my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. President, last week as we ap-
proached the end of the 104th Congress,
| decided to look for another avenue to
insure that this important bill would
become law. As part of this effort, |
sought the support of the Senate lead-
ership to incorporate S. 1784 in the om-
nibus appropriations bill. At the same
time, JAN MEYERS, chair of the House
Committee on Small Business, under-
took a similar effort in the House of
Representatives, and S. 1784 was in-
cluded in the omnibus appropriations
bill which passed the House of Rep-
resentatives on Saturday, September
28, 1996.

This legislation builds on the im-
provements on the SBIC Program con-
tained in the law passed by Congress in
1992 by making the following changes
to reduce the risk of SBIC defaults and
losses to the Federal Government:

First, increases the level of private
capital needed to obtain an SBIC li-
cense from SBA.

Second, requires experienced and
qualified management for all SBIC’s.

Third, requires diversification be-
tween investors and the management
team.

In addition, S. 1784 makes these im-
portant changes to the Small Business
Investment Act to increase the avail-
ability of investment capital to small
businesses:

First, increases fees paid by SBIC’s
which reduces the credit subsidy rate.

Second, eliminates the distinction
between SBIC’s and SSBIC’s, while
grandfathering successful SSBIC’s into
the new program.

Third, places a greater emphasis on
SBIC investments in smaller enter-
prises or smaller small businesses.

In 1958, Congress first approved the
Small Business Investment Act creat-
ing Small Business Investment Compa-
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nies, which are private investment
companies licensed by SBA, whose sole
activity is to make investments in
small businesses. An SBIC raises pri-
vate capital which is matched by addi-
tional funds guaranteed by SBA. The
private capital and SBA-guaranteed
funds are invested by SBIC’s in small
businesses.

SBIC’s fill a void that is not ad-
dressed by private venture capital
firms, most of which are so large they
are usually unwilling to make invest-
ments in smaller firms, which gen-
erally seek investments in the range of
$500,000 to $2.5 million each. Since the
beginning of the SBIC program, nearly
$12 billion has been invested in approxi-
mately 77,000 small businesses. Some
SBIC’s make equity investments in
small businesses, while others make
long-term loans, which are frequently
coupled with rights to purchase an eqg-
uity interest in the company—some-
times called warrants. The lending-
type or debenture SBIC’s provide long-
term financing that is generally not
available from banks or private ven-
ture capital firms.

Today, there are 185 active regular
SBIC’s and 89 specialized SBIC’s
[SSBIC’s] in the SBIC Program.
SSBIC’s invest only in minority owned
and controlled businesses. Together,
these SBIC’s and SSBIC’s have raised
nearly $4 billion in private capital and
have received $1.02 billion in SBA-guar-
anteed funds.

Today’s SBIC Program has been
shaped in large part by the Small Busi-
ness Equity Enhancement Act of 1992.
The genesis of this important legisla-
tion resulted from the hard work of
SBA’s Investment Capital Advisory
Council, a public-private working
group formed in 1991 to address the
problems confronting the SBIC Pro-
gram. The 1992 act produced the first
major change in the SBIC Program
since its formation in 1958. It created
the Participating Security Program,
which incorporates some of the best
practices of the private venture capital
industry. The 1992 act came about in
response to the persistence of my good
friend and colleague from Arkansas,
Senator BUMPERS, who as the chairman
of the Committee on Small Business
held a series of hearings focusing at-
tention on the problems under the pro-
gram. The result of the act was to
strengthen the SBIC Program and to
correct serious weaknesses that had
been expected by well publicized prob-
lems of the past.

Since the 1992 act became law, more
than 30 new participating security
SBIC’s with nearly $50 million in pri-
vate capital have been licensed by
SBA, and 17 new SBIC’s with over $200
million of private capital have been li-
censes as debenture SBIC’s.

There is a significant difference be-
tween the SBIC’s licensed before the
1992 act and the SBIC’s licensed under
the most strict guidelines set forth
under the 1992 act. While the 1992 act
increased the minimum private capital
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threshold for licensing to $2.5 million
for each debenture SBIC and $5 million
for each new participating security
SBIC, SBA has imposed even more
strict standards in its regulations.
Under the SBA rules, debenture SBIC’s
must have a minimum of $5 million in
private capital and participating secu-
rity SBIC’s must have $10 million in
private capital.

Since the 1992 act has created two
distinct types of SBIC’s, it allows for
investments to be tailored to meet the
needs of small businesses. For example,
when a small business needs a loan and
can meet projected interest payments,
the traditional lending-type or deben-
ture SBIC’s are available to make debt
investments. For small businesses that
need non-interest-bearing investment
capital, the participating security
SBIC’s can offer an equity-type invest-
ment which anticipates an extended pe-
riod of time, such as 2 to 3 years, before
the small business is expected to being
repayment of this investment. In this
latter case, interest payments are de-
ferred until the investments begin to
generate a positive return. Under the
Participating Security Program, the
Federal Government’s return is not
limited to repayment of principal and
interest—it can also share in the prof-
its of the SBIC.

During this Congress, | have chaired
three hearings investigating the suc-
cess and problems associated with the
SBIC Program. Testimony before the
Senate Committee on Small Business
has been supportive and positive. Nu-
merous small business entrepreneurs
have testified about their inability to
obtain investment capital from banks
and other traditional investment
sources, and SBIC’s are frequently
their only source of investment cap-
ital. Last year, Jerry Johnson, the
chief executive office of Williams
Brothers Lumber Co. located near At-
lanta, testified that not one bank in
the Atlanta area would speak with him
about asset based lending. After a
lengthy search, he and his partner
turned to Allied Capital Corp., a Wash-
ington, D.C.-based SBIC. Within 60
days of their first contact with Allied
Capital Corp., Mr. Johnson was able to
conclude his financing arrangement.
Being able to clear this financing hur-
dle with the help of an SBIC, Mr. John-
son’s company has grown significantly,
adding many new employees and in-
creasing its tax base.

Often we hear about major success
stories like Federal Express and the
Callaway Golf Club Co. that received
SBIC funding at critical times in their
early growth stages. It is, however, far
more likely that businesses like the
Williams Brothers Lumber Co. will be
typical beneficiaries of the SBIC Pro-
gram. These are Main Street enter-
prises located across America who have
looked to traditional money sources
and been turned away. The SBIC Pro-
gram is filling this niche—a large niche
to say the least—that picks up where
banks fear to tread and Wall Street is
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not interested because the investment
size is too small. There are thousands
of companies like Williams Brothers
Lumber Co. across the country that
need investment financing to support
growth and new jobs and have nowhere
to turn but to the SBIC Program to
meet their demand for capital

During the past year, the Senate and
House Committees on Small Business
have received a great deal of informa-
tion about the need to strengthen the
SBIC Program. In July 1995, Patricia
Cloherty, chair of SBA’s private sector
SBIC Reinvention Council, testified on
the council’s recommendation to
strengthen and expand the program. In
addition, last summer the National As-
sociation of Investment Companies for-
warded to the Senate Committee on
Small Business a copy of their rec-
ommendations to improve the SSBIC
program, which was also submitted to
SBA’s SSBIC Advisory Council.

The involvement of the private sec-
tor in analyzing the performance of the
SBIC program and the insight provided
by these recommendations are com-
mendable—and very helpful to this
committee. In 1995, the SBIC Reinven-
tion Council recommended that new
fees be imposed to lower the credit sub-
sidy rate so that the program can pro-
vide a significant increase in leverage
to licensed SBIC’s. It also rec-
ommended certain administrative
changes to improve the management
and operations of the SBIC Program.

The National Association of Invest-
ment Companies [NAIC], which rep-
resents SSBIC’s, also recommended in
1995 that all statutory and regulatory
distinctions between SBIC’s and
SSBIC’s be eliminated, including the
deletion of all references to social or
economic disadvantage from the Small
Business Investment Act. NAIC pro-
posed creating a single, combined SBIC
Program that would retain an impor-
tant focus on investments in small
business at the smaller end of the eligi-
ble size standards. They recommended
sensible improvements to make more
investment capital available to more
small businesses and proposed to re-
move the current restrictions that pro-
hibit Specialized SBIC’s from investing
in companies not owned by socially or
economically disadvantaged persons.
This legislation includes many of their
recommendations.

NEW FEES FOR SBIC’S

The President’s fiscal year 1997 budg-
et request included a recommendation
that fees paid by SBIC’s be increased to
finance a significant reduction in the
credit subsidy rate. The Office of Man-
agement and Budget, recognizing the
positive effect of some of the regu-
latory changes already implemented by
SBA, now is using a lower projected de-
fault rate, thereby reducing the credit
subsidy rate for debenture and partici-
pating security licensees under the
SBIC Program.

The administration’s recommenda-
tion to lower the credit subsidy rate by
increasing fees is similar to one made
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last year in their amended fiscal year
1996 budget request for the 7(a) Guaran-
teed Business Loan Program. Accom-
panying their request for a fee increase
were statements by SBA about how
well the 7(a) program was performing.

What happened following SBA’s posi-
tive predictions for the 7(a) program
has been alarming. Based in part on
SBA’s glowing report card on the 7(a)
program, Congress passed legislation to
raise fees and lower the subsidy rates
of the program. The changes became
law in October 1995, which is about the
same time SBA and OMB were begin-
ning to work on their most recent
budget request which raises the 7(a)
credit subsidy rate by 150 percent and
the cost of the program by $180 million.
This higher cost is the direct result of
greater losses from loan defaults and
lower recoveries from liquidations.

The Senate and House Committees
on Small Business believe it is prudent
for Congress to take steps so that we
do not allow a repeat of the 7(a) prob-
lem with the SBIC Program. Based on
the experience of last year, Congress
should not approve any decrease in the
credit subsidy rate through the in-
crease of fees without taking some cor-
responding steps to strengthen the
safety and soundness of the SBIC Pro-
gram.

SBIC’S IN LIQUIDATION

In addition, evidence before the Com-
mittee on Small Business about the
failure of SBA to maximize its recover-
ies from failed SBIC’s is alarming. SBA
acknowledges there are assets with a
value of approximately $500 million
tied up with SBIC’s in liquidation. To
make this situation even more alarm-
ing, many of these failed SBIC’s have
been in liquidation for over 10 years,
including one that was transferred into
liguidation on January 5, 1967.

S. 1784 directs SBA to submit to the
Senate and House Committees on
Small Business, no later than January
15, 1996, a detailed plan to expedite the
orderly liquidation of all licensee as-
sets in liquidation. This plan should in-
clude a timetable for liquidating the
liquidation portfolio of assets owned by
SBA.

In addition, SBA needs to take a hard
look at how it manages failed SBIC’s
that are in receivership. It is not a suf-
ficient explanation for SBA to claim it
is at the mercy of the court system in
winding up the affairs of SBIC’s in re-
ceivership. In each case, the court acts
in response to SBA’s petition, has
named SBA the receiver, and SBA has
retained independent contractors to
act as principal agents for the receiver-
ship. These principal agents are paid
hourly and appear to have little or no
incentive to wind up the affairs of an
SBIC. In fact, the opposite is true, and
the real incentive appears to be to drag
out the receivership as long as possible.
Based on SBA replies to requests for
information from the Committee on
Small Business, we have learned that
these principal receivers agents bill
significant hours each year. In fiscal
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year 1995, one principal agent billed
over 3,200 hours for one year, the equiv-
alent of over 8 hours per day for 365
days. Other principal agents billed over
2,500 hours each for fiscal year 1995.

At the time of the committee’s in-
quiry into these billing practices, SBA
gave no indication that it felt they
were unusual. It is clear to me that
without incentives to complete action
on these SBIC’s in receivership, the
current system used by SBA will allow
these abuses to continue. Although the
committee did not reach a consensus
on my proposal to create an incentive
based system to improve recoveries
from SBIC’s in receivership, we will
continue to monitor SBA’s perform-
ance closely in this area.

For several months starting late last
year, the Senate Committee on Small
Business worked on draft legislation to
strengthen and enhance the SBIC Pro-
gram. The small business investment
company improvements section of this
bill is the result. It incorporates rec-
ommendations from SBA’s SBIC Re-
invention Council, the National Asso-
ciation of Investment Companies, the
National Association of Small Business
Investment Companies, and the Presi-
dent’s fiscal year 1997 budget request.

Legislation essentially equivalent to
the SBIC provisions of this bill was ap-
proved by the Senate Committee on
Small Business by a unanimous 18 to
zero vote and later was passed unani-
mously by the full Senate. It makes
substantial progress toward our goal of
strengthening the SBIC Program, while
allowing the program to expand, pro-
viding more investment capital to
small businesses as the cost and risk to
the Government declines. It was only
after nearly 18 months of study and in-
vestigation that we were able to
produce such a bill. It is sound legisla-
tion that improves the safety and
soundness of the SBIC Program and
makes more investment capital avail-
able to small businesses. And it accom-
plishes all of these goals while reduc-
ing the risk of loss to the Government.

Mr. President, this legislation is very
important to small businesses across
the United States and the millions of
employees who work for these small
companies. | urge all my colleagues in
the Senate to vote ‘“‘yes’” on this land-
mark bill.

EXHIBIT No. 1
VENTURE OPPORTUNITIES CORP.,
New York, NY, September 24, 1996.

DEAR CONGRESSMAN LAFALCE: Recently, |
received a copy of a memo that you distrib-
uted to the Democratic members of the
Small Business Committee urging them to
oppose the SBIC plan set forth by Senator
Bond. The reason for your opposition is its
provision for the elimination of the distinc-
tion between SSBICs and SBICs, thereby
melding the two programs and effectively
converting 301(d) licensees into regular
SBICs. As the president of Venture Opportu-
nities Corporation, an SSBIC licensed for
over 18 years, | firmly oppose your position
and support Senator Bond’s call for combin-
ing the two programs.

For the last several years, all SSBICs have
been operating businesses without any clear
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understanding of the future of the industry.
We have been attempting to establish and
grow our businesses in spite of the pushing
and pulling that has been all too evident in
this most recent Congress. One think
though, has been made very clear—all the in-
centives for making investments in minor-
ity-owned and controlled enterprises and
maintaining our SSBIC licenses have been
stripped from us. Subsidized debentures,
which were the primary advantage for estab-
lishing and operating an SSBIC, were elimi-
nated without any possibility of being rein-
stated. Leverage has been hard to come by.
Regulations and new reporting requirements
are excessive and work against any SSBIC
trying to expand or raise fresh capital. Why
do you think that, in spite of the tax advan-
tages for rolling over investment profits into
an SSBIC, not one investor of any size has
invested in any of our companies? The an-
swer lies in the fact that there is no true ad-
vantage to being an SSBIC and that the ex-
isting regulations and uncertain political en-
vironmental present clear disadvantages.

If SSBICs are not included in the main-
stream SBIC program, we will cease to exist
as a vehicle to make investments in the mi-
nority community anyway. No one will have
any incentive to remain active in a dying
program which offers no subsidies, little le-
verage, excessive regulation, and limited
deal flow. By including us in the mainstream
program, the additional investment opportu-
nities will strengthen our companies without
diminishing our commitment to make in-
vestments in the ‘“disadvantaged’” commu-
nities for which we were originally licensed.

I urge you to please look at the reality of
the situation. What you are proposing is the
worst of all worlds. I, too, am a Democrat
who wants to help minority communities. |
put my own money into this business over 18
years ago to set up a profitable investment
business while, at the same time, helping
““socially or economically disadvantaged’ in-
dividuals create their own businesses. | have
been successful. The results of your opposi-
tion to the current proposal, however, only
serves to lock our company, and our fellow
SSBICs, into a dying industry without any
incentive to continue to make ‘“minority in-
vestments.”” We have already faced the re-
ality of the loss of our SSBIC advantages. At
least allow us the freedom to become regular
SBICs while continuing to remain true to
ourselves and voluntarily make investments
in the minority community.

Thank you for your time. | look forward to
a satisfactory resolution of this issue.

Sincerely,
A. FRED MARCH,
President.

Mr. CHAFEE. Mr. President, | was
pleased to see that the House of Rep-
resentatives incorporated the Small
Business Administration authorization
bill into the omnibus appropriation
bill. This is important legislation. Be-
fore we go to final passage of the ap-
propriation bill, I wonder if I could get
the distinguished chairman of the
Small Business Committee, Senator
BonD, to comment on a proposal |
have, related to small business devel-
opment centers.

Mr. BOND. | would be happy to.

Mr. CHAFFEE. | thank the Senator,
and | will be brief. Very simply, my
proposal would create a 1l-year pilot
program aimed at linking SBDC’s with
export assistance centers.

Right now, some 35 colleges and uni-
versities across the country have both
an SBDC and an export assistance cen-
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ter on their campus. Bryant College in
Rhode Island is one such facility. The
folks up there have done a super job on
behalf of our State’s small businesses.
But in no instance that | am aware of
are two of these important facilities
connected to each other. | think a lot
of good could come out of taking that
step. Therefore, my proposal would per-
mit eligible SBDC’s to do two things:
one, hire export professionals to work
on-site, and two, make the techno-
logical adjustments necessary to estab-
lish a computer link with an export as-
sistance center.

Mr. BOND. If the Senator would yield
for a question, is it his thought that
such a proposal would make it easier
for small business to start exporting
their products overseas?

Mr. CHAFEE. Most definitely.

One of the key services offered by the
export assistance centers is access to a
system called the International Trade
Data Network. The ITDN works as fol-
lows. A small businessperson will come
into an export assistance center, anx-
ious to learn how to export a particular
product. And by logging on to this sys-
tem, the individual can find out what
countries are interested in that prod-
uct with a just few simple keystrokes.
As | understand it, a small
businessperson can even get informa-
tion about potential contracts.

Unfortunately, under the contract
arrangement, it is impossible to con-
nect to that computer network at the
SBDC. Instead, the individual must
find the closest export assistance cen-
ter, and develop a relationship with an
entirely different staff, in order to
learn what international trade oppor-
tunities might be available. The ITDN
has proven to be a very successful tool
for opening foreign trade markets. In
my view, therefore, small businesses in
Rhode Island and States across the
country stand to benefit greatly from
better access to it.

Now, my preference would have been
to offer this proposal as an amendment
to the SBA authorization bill. I under-
stand, however, that the chairman and
the members of the committee would
like more time to mull over the idea
before signing on to it. In that case, |
wonder if the chairman would be will-
ing to consider including the SBDC
proposal in next year’s bill?

Mr. BOND. As my friend from Rhode
Island may know, the Senate Small
Business Committee is scheduled to un-
dertake a regular, 3-year authorization
of our small business programs early
next year. | long have been a strong
supporter of efforts to increase Amer-
ican exports, particularly when it
comes to small businesses. For this
reason, | want to assure the Senator
that the committee will take a hard
look at this SBDC proposal as part of
our review process. We would welcome
his input at that time.

Mr. CHAFEE. | thank the Senator for
his willingness to examine this matter
further, and look forward to working
with him on it. | yield the floor.
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Mr. LAUTENBERG. Mr. President, |
would like to clarify the intent of the
chairman of the Small Business Com-
mittee with respect to language in di-
vision D of the omnibus appropriation
bill, which incorporates the Senate
substitute amendment to H.R. 3719 re-
lating to the sale of the unguaranteed
portion of loans made under the 7(a)
program. It is my understanding that
until the Small Business Administra-
tion issues a new, final regulation set-
ting forth the terms and conditions
under which the unguaranteed portion
of 7(a) loans may be permitted, or until
March 31, 1997, whichever is earlier,
lenders currently eligible to securitize
may continue to do so under the exist-
ing regulation.

Mr. BOND. My colleague from new
Jersey is correct. The securitization
language contained in this legislation
in no way preempts the existing SBA
regulations that currently apply to
participants in the 7(a) program on the
sale of the unguaranteed portion of
such loans until SBA finalizes a new
regulation on this matter or until
March 31, 1997, whichever occurs first.

Mr. LAUTENBERG. | thank my
friend from Missouri and | would like
to commend him for crafting another
bipartisan small business bill. It is my
hope that we will work closely to-
gether next year to provide guidance
from the Small Business Committee to
SBA as they are formulating their new
securitization regulation.

RESTORATION OF THE ELWHA RIVER ECOSYSTEM

Mrs. MURRAY. Mr. President, sec-
tion 114 of the Interior portion of this
omnibus appropriations bill addresses
the Elwha River Ecosystem and Fish-
eries Restoration Act, Public Law 102-
495. 1 would like to reflect on some of
the legislative history of that section.

While section 114 slightly amends the
Elwha Act, it also sustains and con-
firms the Elwha Act itself. The amend-
ment simply provides for one new op-
tion in this restoration process: The
State of Washington may purchase the
dams for $2 after the Federal Govern-
ment has bought them for $29.5 million
from the current private owner.

Should the State wish to acquire two
aging dams, it must enter into an
agreement with the Secretary of the
Interior to discharge all of the obliga-
tions of the Federal Government, as es-
tablished in the Elwha Act. Although
it is almost impossible to envision a
basis on which the State might choose
to purchase these projects, this amend-
ment at least makes such a decision
possible.

It is important to reiterate, the
State may acquire the dams only if it
agrees to remove the two dams, restore
the fisheries, provide numerous tribal
obligations, protect the local water
quality, and do everything the Federal
Government was committed to doing
under the original Elwha Act. | specifi-
cally want to stress that the State
must undertake all of the obligations
of the Act, including section 3 (a), (c),
and (d), as well as sections 4, 7, and 9.
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In case my colleagues were not aware
of the current State responsibilities for
fisheries in Washington, the State
manages fishery resources within State
waters. It is required to manage these
resources in a manner consistent with
the Boldt decision regarding tribal
treaty rights to fishery resources. The
obligations under the Elwha Act are
far more expansive.

I need to clarify a mistake made this
weekend. Senator GORTON and my staff
agreed Friday to report language that
provided: “None of the requirements of
the Elwha Act are changed unless the
State elects to exercise its option to
purchase and remove the projects.” As
a colloquy between Senator GORTON
and myself at the end of the bill re-
flects, that is the intent of the man-
agers.

This colloguy makes clear an implied
intention of the amendment: If the
State does not exercise its new option,
then the Secretary and the United
States remain fully obligated under
this act to acquire the dams, remove
them, restore the river’s ecosystem and
fisheries, and deal honorably with the
tribes. Until such time as the binding
agreement provided for in this amend-
ment is offered by the State and ap-
proved by the Federal Government, the
Federal Government must continue to
carry out its responsibilities under the
Elwha Act with all due speed.

I do not support the approach taken
by this amendment. However, my sol-
ace lies in my belief that the State
would not—and should not—accept this
option. Restoration of the Elwha eco-
system is a Federal responsibility. It is
on Federal land, in one of this nation’s
most amazing parks and rainforests,
the Olympic National Park. Only the
Federal Government is responsible, via
its trust obligations, to the S’Klallam
people who have sacrificed so much as
others have destroyed an historic reli-
gious and cultural icon, the abundant
salmon runs of the Elwha.

Despite reservations about this
amendment, | am pleased with the true
appropriations work done in this bill,
that is allocation of funds to acquire
these dams. | strongly support the $4
million appropriated for fiscal year
1997. The Congress provided the same
amount last year. | look forward to
working to ensure the next administra-
tion demonstrates its commitment to
this project with a substantial increase
in its budget request for this important
fisheries restoration project.

The Elwha River and ecosystem are
precious to the tribes, environmental-
ists, Olympic Peninsula communities,
commercial and sport fishers, and
other people throughout the region and
country. This river system was one of
the most productive salmon rearing
and spawning resources in the Pacific
Northwest. Today, those fisheries are
devastated. | appreciate the nearly
$300,000 allocated in this bill for emer-
gency measures to provide some relief
for species currently imperiled.

I am committed to working with
Senator GORTON and the next Adminis-
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tration in the 105th Congress to ensure
the Elwha ecosystem is fully restored
as soon as possible.
ELWHA ACT

Mrs. MURRAY. Mr. President, would
the senior Senator from Washington
yield for a question on the bill lan-
guage amending the Elwha Act in-

cluded in the Interior section of the
omnibus appropriations bill?

Mr. GORTON. | will be happy to
yield.

Mrs. MURRAY. Is it a correct inter-
pretation of the language in section
114, that none of the requirements of
the Elwha Act are changed if the State
of Washington elects not to purchase
the projects?

Mr. GORTON. The Senator is correct.

APPROPRIATIONS FOR CHILDREN

Mrs. MURRAY. Mr. President, | rise
today to address my colleagues about a
matter that concerns the American
public deeply—the well-being of their
children.

I have come to the floor myself sev-
eral times these past 2 years to talk
about our children’s future. Since Jan-
uary of last year, when the House voted
to cut school lunches and other nutri-
tion programs; to this past spring,
when | reported on my children’s fo-
rums in Washington State; to just a
month ago, when the Senate finally
voted to require hospitals to allow new
mothers to spend at least 48 hours in
the hospital when delivering a baby, |
have been a frequent and avid speaker
on issues affecting children and fami-
lies.

I have always tried to present chil-
dren’s issues in three basic categories:
Their health, their education, and their
ability to contribute to society in the
long term. In my view, those ideas are
pretty straightforward: every child has
a right to good health; every child has
a right to an education; and every child
has a right to grow up in strong, nur-
turing communities. The cycle is sim-
ple: a child who is healthy is able to
learn; a learned child is able to partici-
pate in society; a society of contribut-
ing adults is able to uphold its respon-
sibilities to the children. Again, and
again, and again.

This has been a very strange 2 years
for children’s policy. There have been
great victories, such as health insur-
ance portability and mandatory mater-
nity care. Threats have been turned
aside, such as cuts in school lunches,
jeopardizing Medicaid services for chil-
dren, and elimination of the Safe and
Drug-Free Schools Program. And there
have been defeats—reductions in stu-
dent loans and direct lending, and a
radical welfare bill that leaves millions
of poor children in limbo.

As we near the end of the 104th Con-
gress, | would like to take a moment to
explore some of the highs and lows for
children, some of the accomplishments
we have made that will help children,
and some of the problems we still face,
and which will require our continuing
attention in the next Congress.
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After much wrangling, the fiscal year
1997 Omnibus Appropriations Act con-
tinues our investment in young peo-
ple’s well-being in some important
areas:

In infant health, the Healthy Start
Program has made significant gains
against infant mortality in several
high-rate communities around the Na-
tion. In spite of initial attempts to cut
it, Healthy Start funding was increased
from $75 million to $96 million. Healthy
Start has proven itself across partisan
lines by creating effective models for
other communities. And, like many
other children’s health programs, it is
very deserving of an increase.

Also, the maternal and child health
services block grant was funded at $681
million. The block grant supports local
communities in their efforts to provide
many essential health services, includ-
ing prenatal care, newborn screening,
and care for children with disabilities.

Other health areas, such as funding
for the National Institutes for Health,
and funding for the Ryan White Act,
and for AIDS research, also met at
least minimum targets in the bill.

Head Start works toward the im-
provement of the health and education
of needy youngsters. Arguably, this
program has done more for young chil-
dren in terms of getting them healthy
and ready for school than any other. It
demands to be retained and expanded.
The level of $3.98 billion in this bill will
allow the program to keep pace with
inflation. This is good, but this will be
an obvious program to expand next
year.

In the area of education funding,
once Head Start has readied children
for school, we must make sure they
stay on equal footing with their peers.
One way to do this is to assure they
have access to educational technology.
If we do not continue to give students
access to the technology of today, they
will not be able to get or hold the jobs
of tomorrow. I am glad the appropria-
tions bill continues our investments in
new education technology and tech-
nology challenge grants.

We have made other positive efforts
this year, such as my legislation which
will put surplus government computers
in schools. But these efforts will be less
effective unless we are also investing
in new technology, including
networking capability, new hardware
and software, and teacher training that
schools will need to succeed.

The Safe and Drug Free Schools Pro-
gram also fares better under this bill
than | had hoped. This program in-
creased by $56 million, which pays for
educational curriculum specifically de-
signed to give students options to the
violence and drug use we see young
people combat daily in today’s society.
Every school district in the country
gets some of this money, because there
is no community in which drugs do not
present a threat to the potential of
young Americans.

Beyond technology, funding
School-to-Work  Program is

the
vital.
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School-to-Work shows students the
connection between what they learn in
the classroom and what they must
know in the workplace. These pro-
grams have been funded at $400 million,
which is a $50 million improvement
over last year’s level. There is no bet-
ter investment we can make for the 75
percent of high school graduates who
do not end up with a college degree.

When it comes to education, we too
often forget adult students. In most
areas of this bill, we were only able to
hold the line, and to survive. But in at
least one area that is supported by
Members of both parties, we were able
to provide a much-needed increase for
adult basic education—adult literacy.
The students here are some of the most
heroic people in our country.

Many adults in this country are un-
able to read to their own children, or
are faced with tests in the workplace
that mean the difference between em-
ployment and unemployment. It is
very difficult for these same adults to
go to programs at their local commu-
nity college, or run by a nonprofit or-
ganization, and learn to read. It is
truly courageous. As they learn, they
get better jobs, they provide better
help to their children in school, and
they contribute more to our society.
This was a great next step; but espe-
cially with the welfare bill taking ef-
fect now and in the near future, we
need to do more.

In areas of citizenship, one of our
best investments is  Americorps.
Americorps builds on the best tradi-
tions of the Civilian Conservation
Corps, the G.l. bill, and the Peace
Corps, by rewarding people for working
to improve their communities. It was
eliminated in the House version of the
VA-HUD bill, so I am glad to see that
Americorps programs were returned to
their 1996 levels. We should have new
investments here, but at least we are
continuing our investment.

There are still several areas of this
Appropriations Act that do not meet
the test of providing at least the mini-
mum basic standards for all young peo-
ple in this country.

In basic child health, child immuni-
zation funding is $20 million lower than
the level necessary. To underfund such
a vital area, when we have seen out-
breaks of measles and other diseases in
my State and around the Nation, is a
move | do not understand and find
troubling. We must move forward, and
expand immunization to deal with the
needs we know are out there. The pre-
vention we provide, compared to the
cost of treating the diseases we allow,
is not only cost effective, but also the
right thing to do. Additional appropria-
tions would allow us to fund the infra-
structure, education, and registries
which would get immunizations to the
underserved children who need them
most.

On education, the huge task before us
is in the area of teacher training. Goals
2000 was increased in this appropria-
tions bill, but Eisenhower professional
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development activities were cut this
year. If our schools succeed in the next
century in teaching job and thinking
skills to students, it will be because of
our teachers.

Our current teaching corps is aging
and many will soon be retiring. Re-
search shows that for one teacher to
learn one new skill that she or he can
reproduce in the classroom, they need
to spend several hours practicing that
skill under supervision of a master
teacher.

When | look at the investments we
must make to allow young people to be
the best possible citizens in our com-
munities, | see that the Senate has
again made a mistake. The Summer
Youth Employment Program is funded
equal to 1996 funding, but here is one
area where extra investment truly
would pay off with results for our com-
munities. Young people are always tell-
ing adults that they do not have any-
thing to do, especially when school is
out. Summer Youth Employment helps
teach the skills of work and work atti-
tudes that will reduce violence, and im-
prove young people’s confidence and
self-control. Earlier versions of the bill
would have meant 134,000 fewer jobs for
young people this summer. When we
are all working so hard to keep young
people involved and interested in pro-
ductive activities, this cut is abso-
lutely the wrong thing to do.

Children and young people deserve
their Senator’s very best decisionmak-
ing. | would argue that children and
young people need our attention and
best efforts more than any other group
of people in our country. What we have
done here in this Appropriations Act, is
to reject the open assaults on chil-
dren’s programs we saw earlier in this
Congress. In order to get beyond a sur-
vival level, to a place where we can say
we are actually investing in the future,
we must expand funding in preventive
areas: in access to preventive health
services, in the improvement of teach-
er training, and in the expansion of
productive activities for youth.

This Congress has shown that it can
muster the foresight and compassion it
takes to deal with issues affecting chil-
dren. This Congress has also made
some decisions | fear may have disturb-
ing effects on countless young people. |
have worked hard during this Congress,
as have others, to do the very best for
all of our children. Let us build upon
this fiscal year 1997 Appropriations
Act, so our actions will be remembered
well by this Nation’s children when
they are old enough to vote.

AMTRAK

Mr. LAUTENBERG. Mr. President, |
am especially pleased with the addi-
tional funding included in this continu-
ing resolution for Amtrak.

Funding for Amtrak’s capital ac-
counts has followed a very torturous
path this year. The administration’s
budget request for fiscal year 1997 em-
bodied its endorsement of the concept
that Amtrak should strive for self-suf-
ficiency—that it should be free of a
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Federal operating subsidy within the
next 6 years.

The administration recognizes that
the key to self sufficiency for the rail-
road is substantially increased invest-
ment in its capital plant—that a self
sufficient Amtrak will require state-of-
the-art, first-class, reliable equip-
ment—clean stations and modern, effi-
cient service.

In its budget request for 1997, the ad-
ministration called for a $232 million
increase in funding for Amtrak’s prin-
ciple capital accounts.

Unfortunately, our House colleagues
met this challenge with a transpor-
tation bill that singled out Amtrak for
devastating cuts. The House-passed
transportation appropriations bill
slashed Amtrak capital funding by $145
million, more than 42 percent—provid-
ing zero for the Northeast Corridor Im-
provement Program—[NECIP].

Fortunately, thanks to the help and
wisdom of Chairman HATFIELD and
many of my colleagues, the Senate bill
provided Amtrak an overall increase
for these crucial capital accounts in-
cluding the full $200 million requested
by the President for NECIP.

While the conference agreement on
the regular transportation appropria-
tions bill was still a substantial im-
provement upon the House-passed bill,
funding for NECIP ended up 42 percent
below the President’s request.

During conference on the regular fis-
cal year 1997 transportation bill, | stat-
ed | would seek additional funding for
NECIP in the continuing resolution. So
I was pleased to work with Chairman
HATFIELD to construct a provision for
this continuing resolution that added
$60 million to NECIP while simulta-
neously providing $22.5 million to keep
several routes in operation—routes in
various parts of our country that were
slated for termination due to Amtrak’s
current financial difficulties. This
funding was completely offset with a
series of noncontroversial rescissions.

Mr. President, | have said time and
time again that the key to Amtrak’s
future is the expeditious completion of
the major infrastructure improvements
in the Northeast corridor. Amtrak’s
own studies indicate that all of the in-
creased revenue Amtrak can hope to
capture in the near term will come
from the Northeast corridor.

I have also long believed that we
should have a financially healthy and
adequately capitalized national rail-
road that serves as many areas as pos-
sible. As such, | was pleased to support
Members’ efforts to maintain service
to their States and throughout the
country.

But as we work to keep the national
Amtrak network together and avoid
route terminations, it has to be recog-
nized that the key to Amtrak’s self suf-
ficiency—the key to Amtrak generat-
ing enough revenue to operate lines
throughout the Midwest and the West,
is adequate funding for Amtrak’s
Northeast corridor.

This is not just the opinion of a Sen-
ator from the Northeast. It is written
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clearly across Amtrak’s balance sheet.
The Northeast corridor carries half of
all of Amtrak’s riders and generates
well over half of Amtrak’s passenger-
related revenues.

Indeed, Amtrak’s President, Tom
Downs, recently testified to the Senate
Commerce Committee that, were it not
for the recent positive financial per-
formance of the Northeast corridor, the
trains that were slated for termination
in the next few months would have
been terminated several months ago.

As such, I am very pleased that this
continuing resolution includes our
amendment providing the additional
$82.5 million for Amtrak, including the
additional $60 million for NECIP. This
will bring the final funding level for
NECIP to $175 million. While this is
still $25 million below the administra-
tion’s request, it is well above last
year’s level.

This funding is essential to assure
the development of efficient high-speed
rail service throughout the entire
Northeast before the end of the cen-
tury. It will be that kind of service
that will produce the revenue to allow
Amtrak to avoid service cuts elsewhere
in the country.

I thank my many allies in this effort.
Most notably, I want to thank our
Chairman, Senator HATFIELD, who
stood firm throughout his negotiations
with the House on this item. Also, Sen-
ator WYDEN, Senator BIDEN, Senator
ROTH, Senator HUTCHISON, Senator
BUMPERS, Senator PRYOR, Senator
PELL, Senator SHELBY, and the major-
ity leader Senator LOTT.

Mr. INOUYE. Mr. President, | rise
today to address section 330 of the Om-
nibus  Appropriations Act, which
amends the Rhode Island Claims Set-
tlement Act to preclude the Narragan-
sett Indian Tribe of Rhode Island from
conducting gaming on its lands under
the authority of the Indian Gaming
Regulatory Act.

Contained in the general provisions
of the bill relating to the Interior De-
partment appropriations and the nar-
rative which accompanies section 330,
is a colloquy that | engaged in with
Senators PELL and CHAFEE on Septem-
ber 15, 1988.

Should the inclusion of this colloquy
in the measure be perceived as an indi-
cation of my support for this provision,
I feel that | must set the record
straight.

I believe that the record should show
that at the time of our colloquy, there
was an underlying premise upon which
our discussion was based, which | have
since learned, was erroneous.

That underlying premise was that
there had been no intervening events of
legal significance that would warrant
any change in the provisions of the
Rhode Island Indian Claims Settlement
Act.

At the time that the Rhode Island In-
dian Claims Settlement was agreed to
in 1978, the Narragansett people were
organized as a State-chartered corpora-
tion. Given that status, it is perhaps
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understandable that the settlement act
provided for the extension of State
criminal, civil, and regulatory laws to
the settlement lands.

But in 1983, the Narragansett Indian
Tribe achieved federally-recognized
status, and in 1988, a few days before
the September 15, 1988 colloquy, the
tribe’s settlement lands were taken
into trust by the United States.

These two intervening events are im-
portant because federally-recognized
status generally confers upon tribes ex-
clusive jurisdiction over their lands,
and when their lands are taken into
trust, the protections of Federal law
are extended to the lands, and the com-
bination of Federal and tribal law and
jurisdiction over the lands acts to pre-
empt the application of State laws to
such lands.

Indeed, the legal significance of these
intervening events was of such import,
that in 1994, the First Circuit Court of
Appeals concluded that the provisions
of the Rhode Island Indian Claims Set-
tlement Act were affected by the two
events, and that the State no longer
has exclusive jurisdiction over the set-
tlement lands. The first circuit held,
instead, that the State’s jurisdiction
was concurrent with that of the Narra-
gansett tribe.

Let us be clear about what section
330 of the Omnibus Appropriations
measure has as its objective—it will ef-
fect a return to the State of the law as
it was in 1978, notwithstanding the fact
that the tribe is now federally-recog-
nized and would otherwise enjoy the
status of other federally-recognized
tribes, and notwithstanding the fact
that the tribe’s settlement lands are
now held by the United States in trust
for the tribe and would otherwise not
be subject to the exclusive jurisdiction
of the State of Rhode Island.

Some might question why this ex-
traordinary action is being taken—why
this provision was so important that
the jurisdiction of the authorizing
committees was circumvented and this
amendment to substantive law, which
by the way, has absolutely nothing to
do with the appropriation of funds in
fiscal year 1997—was included in this
spending bill. The answer, as | under-
stand it, is to prevent the tribe from
operating a bingo hall on tribal lands.

In my 17 years of service on the Com-
mittee on Indian Affairs, in my 8 years
of service as the committee’s chair-
man, and for the last 2 years, as the
committee’s vice-chairman, | have, for
the most part, been proud of the man-
ner in which the United States has
dealt with the Indian nations on a gov-
ernment-to-government basis.

We have attempted to reverse or at a
minimum address the effects of some of
the darker chapters of our history as a
Nation when it comes to our treatment
of the indigenous people of this land.
We have resolved to consult with them
on any law or policy which will affect
their lives or their Governments, and
indeed, Federal law requires that we do
so.
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But today over the strenuous and ad-
amant objections of this tribe, we are
enacting into law a provision that
holds the potential to forever change
their lives, without the benefit of hear-
ings, in the absence of any record that
would serve to justify our action, and
without any consultation with the af-
fected tribe.

I have advised my colleagues from
Rhode Island that | could not support
this provision. | also so advised the
President of the United States, the mi-
nority leader, and the Members of the
House and Senate Appropriations Com-
mittees. And so, Mr. President, it will
come as no surprise to my colleagues,
when | state my intention, as | do
today, to call for hearings early in the
next session of the Congress on this
matter.

And further, | want to put others on
notice that as long as | continue to
serve in this body, the action we ap-
prove today, will not serve as a prece-
dent for similar action affecting other
tribes, nor will it define the manner in
which we deal with the Indian people.

Mr. President, our constitution es-
tablishes a distinctively different
framework for our relations with the
Indian tribes, and 200 years of Federal
law and policy have been constructed
on that foundation. We are a Nation
which prides ourselves on our honor
and integrity in our dealings with all
people. We owe no less to this Nation’s
first Americans.

Ms. MIKULSKI. Mr. President, | will
vote for the Omnibus Appropriations
bill today.

I will vote for this bill because the
funding levels it provides will help to
meet the day to day needs of working
Americans and their families.

This bill addresses Democratic prior-
ities. Democrats are working for health
security, paycheck security, personal
security and national security. The
American people have made clear that
these Democratic priorities are theirs
as well. So I am pleased that this bill
provides support for programs in each
of these areas.

Let me speak first about health secu-
rity. | am pleased that health programs
will receive increased funding so that
scientists and researchers can continue
to search for the cure for diseases like
cancer, Alzheimer’s and Parkinson’s
disease. Funding for the National Insti-
tutes of Health is increased. Funding
for breast cancer research, AIDS and
childhood immunization all receive
needed funds to continue critical life
saving work.

This funding is particularly impor-
tant for Maryland, both in terms of the
number of jobs generated by the NIH
and the impact of the research. Institu-
tions such as Johns Hopkins and the
University of Maryland fund critical
research programs through the NIH.
Keeping the funding at needed levels
for the NIH will truly save lives and
save jobs in Maryland.

Democrats also value economic secu-
rity, and know that support for edu-
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cation is a key part of the opportunity
structure that will create jobs now and
in the future. | strongly support the
education spending levels in this bill.
The bill increases education spending
over Fiscal year 1996 levels for key pro-
grams, including Goals 2000, Safe and
Drug Free Schools, Title I, the PELL
Grant program, and the TRIO Program.

For my State of Maryland, this
means additional funds for cash-
strapped local school districts. Mary-
land will receive nearly $7 million for
Goals 2000 reforms. These funds will en-
able local school districts to imple-
ment curriculum reform efforts to
raise academic standards.

I am pleased that funding for safe
and drug free schools has increased.
Maryland will receive over $7 million
to help combat crime and drugs in
schools. Title | is an important pro-
gram to help disadvantaged students
learn basic reading and math skills.
Maryland will receive $91 million for
title |1 funding. Pell Grant funding has
increased to $2,700 for low-income col-
lege students. This means more funds
will be available for thousands of
Maryland college students.

The funding levels for the TRIO pro-
gram have increased. TRIO provides
college opportunities like Upward
Bound to minority students. TRIO pro-
vides thousands of minority students
in Maryland with access to higher edu-
cation.

In addition to increased education
funding levels, the omnibus spending
bill increases funding for the Depart-
ment of Labor’s job training program
and dislocated worker assistance pro-
gram. | strongly support these initia-
tives, because thousands of Maryland
residents will continue to receive job
training assistance and help with job
search and relocation assistance.

Programs that help to provide per-
sonal security are also well funded by
this legislation. These programs help
ensure that our communities will be
safer and our children will be better
protected from drugs and crime.

Perhaps most significant is that
funding for the COPS program is pre-
served. This program has been one of
the great successes in fighting crime.
Thanks to this program, over 900 new
police officers are patrolling the
streets in Maryland’s cities and towns.
I am a strong supporter of this pro-
gram because it is making a real dif-
ference—protecting our communities
by putting more cops on the beat. This
bill also includes more money to fund
the Violence Against Women Act, and
funds to fight juvenile crime and keep
our kids away from drugs through drug
prevention programs.

This bill also addresses important na-
tional security concerns. It funds the
President’s antiterrorism initiatives. It
is a sad day that we must face the re-
ality that terrorism has come to our
communities. We must ensure that we
do not experience another Oklahoma
City. The best way to fight terrorism is
to prevent it. This legislation takes
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concrete steps to prevent terrorism by
upgrading the security of our public
buildings, increasing our intelligence
capability, and expanding the number
of criminal investigators to fight and
prevent terrorism.

So key Democratic priorities are
well-funded in this legislation. People
will be safer in their homes and their
communities, critical health research
will be supported, and education and
training so vital to a promising eco-
nomic future will be provided. These
are mainstream American values, and |
am pleased to see that these values are
implicit in this legislation.

In addition to providing appropria-
tions for the agencies and Departments
of the Federal Government for which
individual appropriations were not ap-
proved, this bill also contains a major
authorizing program. | refer to the ille-
gal immigration bill. 1 am pleased that
the negotiations on this portion of the
bill have produced a measure which is
tough on those who violate our immi-
grations laws, but which is not puni-
tive to those who have entered this
country legally.

The illegal immigration legislation
will strengthen our efforts to prevent
undocumented immigrants from enter-
ing our country and obtaining employ-
ment. It will increase border patrols,
create a voluntary pilot program for
employment verification, and require
additional INS investigators .

I had strong reservations about the
conference report on this bill because
of provisions which would have denied
Federal assistance to legal immi-
grants. After all, legal immigrants
have played by the rules, they pay
taxes just like any U.S. citizen, and
they contribute to the economy. | am
pleased that the concerns | had have
been addressed in this final com-
promise measure.

Under this compromise, we now focus
on putting a halt to illegal immigra-
tion, which was our goal when we
passed the Senate version of the bill. It
is especially important that the so-
called Gallegly amendment was
dropped. Many of us were strongly op-
posed to this provision which would
have denied a public education to ille-
gal immigrant children. Children
should not be punished for the errors of
their parents.

I am very disappointed that we were
not able to include the Senate-passed
provisions for those seeking political
asylum. The United States has always
reached out to those fleeing persecu-
tion. The Leahy amendment which the
Senate approved would have made sure
that people seeking asylum were treat-
ed fairly. It would have given them the
time they needed to present their case,
and ensured that no Immigration offi-
cial could send them back to their
country without a fair hearing. It is
disappointing that this good provision
was not included in the measure. | hope
we will be able to take care of this
problem in the next Congress.
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This omnibus appropriations bill rep-
resents the triumph of mainstream val-
ues. It rejects extremism. It addresses
the concerns of America’s families. The
funding it provides for programs impor-
tant to personal security, to national
security, to economic security, and to
health security ensure that we keep
the promises we have made to help our
working families and senior citizens.
So | will vote to support this bill, and
hope my colleagues will join me.

Mr. SHELBY. Mr. President, I am
pleased to announce our success in
passing the Shelby-Mack regulatory re-
lief bill which is included as part of the
omnibus appropriations bill. This bill
will allow banks to devote additional
resources to productive activities, such
as making loans and extending credit
to small businesses and potential
homeowners. This hard fought, thor-
oughly debated legislation streamlines
disclosure requirements, eliminates du-
plicative regulation and removes un-
necessary filing and record keeping re-
quirements.

I have been working diligently on a
regulatory relief package for many
years. It is only with tireless effort,
conviction in market principles, and
the blessing of a Republican Congress
have we been able to turn the tides of
banking legislation and provide signifi-
cant regulatory relief for America’s fi-
nancial sector. In doing so, we have
strengthened America’s banking sys-
tem and produced an environment con-
ducive to competing in the rapidly
changing, global financial market.

While I am convinced this bill will
encourage economic growth and oppor-
tunity, by no means do | believe our
job in Congress is complete. Over the
years, we have witnessed an accumula-
tion of banking laws with complete dis-
regard to the burden it has placed on
financial institutions and with very lit-
tle value-added in terms of safety and
soundness. | continue to believe that a
more thoughtful structure of banking
laws accentuating free market prin-
ciples and jettisoning the heavy hand
of Government regulation is the only
way to ensure American financial in-
stitutions have the ability to complete
in the dynamic marketplace of the 21st
century. The Shelby-Mack bill is just
the first deregulation bill a Republican
Congress will give the American peo-
ple. Next year | intend to move forward
with another bill to increase the access
of credit to consumers as well as
strengthen the safety and soundness of
the U.S. financial system.

In particular, the Community Rein-
vestment Act [CRA] places an enor-
mous regulatory burden on banks—es-
pecially small banks. The truth of the
matter is that banking, financial and
labor regulations drive up the cost of
low and moderate income housing for
the very people they are intended to
help. Indeed, Federal Reserve Governor
Lawrence Lindsey has stated that
“[aln urban policy that increases the
flexibility and creativity allowable
under CRA and recognizes the wide va-
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riety of financial services and the enor-

mous diversity of the markets involved

could be a powerful tool to those in the
business of community development.”

It is my intention to address these reg-

ulatory inequities in the 105th Con-

gress.

Mr. President, as consumers and poli-
ticians realize the benefits of the ef-
forts of the 104th Congress, it is my sin-
cere hope that legislators will under-
stand the value of independent think-
ing and the economic freedom we seek
to bestow upon every American in the
United States.

ASSET CONSERVATION, LENDER LIABILITY, AND
DEPOSIT INSURANCE PROTECTION ACT OF 1996
Mr. SMITH. Mr. President, | would

also like to pose a question to the

chairman of the Senate Banking Com-
mittee to clarify the intent of the
Asset Conservation, Lender Liability,
and Deposit Insurance Protection Act
of 1996 with respect to EPA’S authority
to issue rules defining the scope of

Superfund liability.

Mr. D’AMATO. | would be pleased to
take part in such a colloquy.

Mr. SMITH. As you know, the United
States Court of Appeals for the District
of Columbia Circuit rules that
CERCLA does not authorize EPA to
issue binding rules that define the
scope of liability under Superfund.
Kelley v. EPA, 15 F.3d 1100 (D.C. Cir.
1994), 25 F.3d 1088 (D.C. Cir. 1994). Title
V of this bill gives EPA limited and
specific rulemaking authority on two
narrow issues. The first one is the rec-
ognition of additional fiduciary capac-
ities under new section
107(n)(5)(a)(i)(XI) of CERCLA. The sec-
ond one is the involuntary acquisition
of property by the United States Gov-
ernment under 40 CFR section 300.1105.

Mr. D’AMATO. The Senator is cor-
rect.

Mr. SMITH. It is my understanding
that in granting EPA the authority to
issue rules on these two narrow issues,
title V does not in any way disturb the
central holding in the Kelley case,
namely that absent a specific delega-
tion, that CERCLA, today, or as
amended by this act, does not author-
ize EPA to issue rules defining the
scope of CERCLA liability. | would like
to confirm that my interpretation is
the correct one, in order to avoid pos-
sible confusion and uncertainty in the
future.

Mr. D’AMATO. That is correct.

Mr. SMITH. Finally, it is also my un-
derstanding that title V does not seek
to confer upon EPA the authority to
issue rules on any Superfund liability
issues other than those actually speci-
fied in this bill. | would like to confirm
this important point so that the ac-
tions of the Congress in adopting this
legislation are not misinterpreted in
the future.

Mr. D’AMATO. Again the Senator is
correct. EPA is given authority only to
address the two specific issues covered
by title V. No other rulemaking au-
thority is conferred or affected by this
legislation.
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Mr. SMITH. Thank you, Mr. Presi-
dent.

Mr. CHAFEE. Mr. President, it is my
understanding that, under the terms of
the Asset Conservation, Lender Liabil-
ity, and Deposit Insurance Protection
Act of 1996, the liability of a fiduciary
cannot exceed the assets held in its fi-
duciary capacity.

Mr. D’AMATO. The Senator is cor-
rect.

Mr. CHAFEE. And, would the chair-
man further agree, in determining the
fiduciary’s liability, the language is
meant to apply to the value of the as-
sets after any improvement due to any
cleanup activity which may be under-
taken? In fact, Mr. Chairman, it is the
intent of this entire provision to create
incentives for cleanup and the produc-
tive reuse of contaminated properties.

Mr. D’AMATO. The Senator is cor-
rect.

Mr. CHAFEE. Thank you, Mr. Presi-
dent.

Mr. SMITH. Mr. President, | rise
today to discuss language that has
been included in the continuing resolu-
tion regarding clarifications to the li-
ability of lending institutions under
Superfund. During the past year, | have
been working closely with Senator
JOHN CHAFEE, the chairman of the En-
vironment Committee, to enact com-
prehensive legislation to reform the
Superfund program. The bill we intro-
duced, S. 1285, the Accelerated Cleanup
and Environmental Restoration Act of
1996, includes language to address the
issue of lender liability. A version of
our lender liability language is con-
tained in the continuing resolution
that we will be voting on today.

Unfortunately, S. 1285 will not make
it into law before we adjourn. Despite
months of daily negotiations with Sen-
ator MAX BAucus, the ranking member
of the Environment Committee, Sen-
ator FRANK LAUTENBERG, the ranking
member of the Superfund Subcommit-
tee, as well as representatives of the
Clinton administration, we were unable
to obtain bipartisan agreement on this
legislation. This is unfortunate, be-
cause | fervently believe that the
Superfund program is badly in need of
reform.

During the 104th Congress, Senator
CHAFEE and | actively opposed efforts
to carve out various liability concerns,
deciding instead that issues such as
lender liability should be included in a
comprehensive reform package. None-
theless, after discussing this issue per-
sonally  with Senator  ALPHONSE
D’AMATO, the chairman of the Banking
Committee, both Senator CHAFEE and |
agreed that we would have our respec-
tive staff work together to include the
provision contained in the continuing
resolution. So, while | am saddened
that we could not enact comprehensive
Superfund reform legislation, I am
pleased that we are able to address the
problem of lender liability this year.

I would like to take a few minutes to
discuss why this language is so impor-
tant. As many of my colleagues may
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know, liability under Superfund is
strict, retroactive, joint and severe. As
Superfund has been interpreted by the
courts, banks that merely take posses-
sion of Superfund contaminated prop-
erty by foreclosure, risk the possibility
that they themselves could be held lia-
ble for any cleanup that may be re-
quired. Thus, a lender who had no di-
rect involvement at the site could be
on the hook for cleanup costs far ex-
ceeding the original value of the under-
lying property.

Because of the specter of potential
Superfund liability, financial credit
that is needed for redevelopment or
cleanup is not extended. The results of
the current liability provisions are all
too evident. Homeowners cannot refi-
nance homes, brownfields sit uselessly
in our cities, and companies do not
take part in voluntary cleanups for
want of funds.

The language that Senator D’AMATO
and | have included in the continuing
resolution moves to correct this situa-
tion by clarifying when a lender is lia-
ble for environmental contamination.
Lenders will not be liable unless they
take an active role in management of
the site. This change will significantly
reduce lender concerns about making
loans at these sites and will signifi-
cantly increase the amount of redevel-
opment funding available in our Na-
tion’s inner-city brownfield areas. This
development is vitally important to re-
store the large number of brownfields
to productive use, to allow homeowners
access to funds to refinance their
homes, and companies to continue vol-
untary cleanups. The liability provi-
sions in this bill will go a long way to-
ward making these things possible.

I do want to clarify one issue; the
language we are adopting today is not
a liability carve out. Indeed, Superfund
as originally passed, did not intend to
hold lending institutions liable for this
type of business activity. Unfortu-
nately, a series of conflicting court de-
cisions over the authority of the EPA
to issue rules clarifying lender liability
has left this issue unsettled. Thus, the
language we are adopting today merely
clarifies a liability outcome that was
already intended by Congress.

The issue of brownfield redevelop-
ment is a matter that has been long
spearheaded by Republicans, most no-
tably JoHN CHAFEE, and by making this
one very logical change, we will be able
to spur reinvestment by private finan-
cial markets in the blighted parts of
our country.

As | alluded to earlier, although this
issue is clearly within the jurisdiction
of the Subcommittee of Superfund,
Waste Control, and Risk Assessment, |
was pleased to work with Senator
D’AMATO to include this enlightened
provision in the continuing resolution.
I believe this is a positive change to
Superfund, and | thank Senator
D’AMATO for working with me on this
issue of mutual concern.

PAYING-UP AT THE UNITED NATIONS

Mr. PELL. Mr. President, one aspect

of the continuing resolution which
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troubles me deeply is the level of fund-
ing for assessed U.S. contributions to
the United Nations and other inter-
national organizations of which the
United States is a member. The admin-
istration’s adjusted request for this ac-
count was $1.002 billion. The bill pro-
vides $892 million. This level is $110
million less than the request. It does
not provide funds to pay any of our ar-
rearages, and because it is insufficient
to cover our assessments, the result
will be further U.S. indebtedness, not
only to the United Nations but also to
some of its specialized agencies.

I know that many on the other side
of the aisle, and perhaps some on this
side as well, believe that the only way
we can force the United Nations to
make the administrative and manage-
ment reforms we all seek is to withhold
some or all of our contributions. |
think they misunderstand the nature
of the United Nations, and the U.N. en-
vironment, and also the degree to
which our contributions provide lever-
age.

Certainly the United States is the
last remaining superpower and the
largest single contributor to the Unit-
ed Nations. But we are not the only
power in the United Nations, and we
cannot simply impose our demands on
the organization. The United Nations
is an organization comprised of 185
members. Many of the administrative
and financial reforms that we hope to
achieve must be voted on by the Gen-
eral Assembly. In order for us to suc-
ceed in that body, we must convince a
majority of States that the proposed
reform make sense, and do not hinder
their own interests. For example, our
effort to reduce the percentage of U.S.
contributions to the United Nations
will impact on the contributions made
by other States, no doubt in the end re-
quiring them to pay more. Certainly
there are states that today can afford
to pick up a greater share of the U.N.’s
operating expenses. But we cannot
force them to do so. We have to con-
vince a majority of them, particularly
the other major powers such as our Eu-
ropean allies and Japan that changes
in the assessment levels will, in the
end, strengthen the United Nations as
an institution, and thus be in the inter-
est of all states.

Our ability to build support for re-
forms at the United Nations has been
eroded by Congress’ refusal to provide
the necessary funds for the United
States to pay its dues to the United
Nations. Initially, the threat of with-
holding contributions may have been
effective. It isn’t anymore. This tactic
has simply made the United States
into a deadbeat debtor. As of this
month the United States owes a total
of $1.7 billion to the United Nations—
$414 million for the regular U.N. budg-
et, $771 million for peacekeeping and
$542 million for the specialized agen-
cies. Our failure to pay has subjected
us to sharp criticism, particularly from
our key European allies who also con-
tribute a fair share of the U.N. budget,

S11897

and it has decreased, not increased, our
leverage, particularly to promote re-
forms desired by the Congress.

The United Nations is very much an
unruly debating society. Every member
has a voice and a vote. Consensus is the
primary method of decision-making.
Certainly the positions of the United
States carry great weight but our de-
mands and needs, even with our veto,
are not the only defining factor.

If we are serious about reforming the
United Nations, we need to be serious
about fulfilling our financial obliga-
tions to that institution. 1 hope that
next year Congress and the administra-
tion will have a meeting of the minds
on this issue. There must be agreement
on a set of reforms that can be
achieved over a reasonable time period
and a formula for payment that will
enable the United States to become
current on its financial obligations.
This kind of plan would make it clear
to other U.N. members that the United
States is serious, not only about re-
form but also about paying its dues. In
my view, this is imperative if the Unit-
ed States is going to lead a successful
reform effort at the United Nations.

NATIONAL INSTITUTE OF JUSTICE

Mr. ABRAHAM. Mr. President, |
would like to engage the chairman in a
brief colloquy to acknowledge the com-
mittee’s support for initiatives under
the National Institute of Justice [NIJ]
account. In particular, | would like to
address the NIJ’s efforts to undertake
a national study on correctional health
care.

Mr. GREGG. | would be happy to ac-
commodate the gentleman from Michi-
gan.

Mr. ABRAHAM. | thank the chair-
man. Mr. President, let me first ac-
knowledge the chairman and the com-
mittee for their diligent efforts to
produce a fiscal year 1997 Commerce,
State, Justice, and Judiciary appro-
priations bill.

Within the bill the committee has in-
cluded language under the NIJ account
that provides funding for a study on
the potential health risks of soon-to-
be-released inmates. This language is
quite important to our Nation’s crimi-
nal justice system and to nonprofit or-
ganizations devoted to assisting States
with correctional health-care pro-
grams. For example, in my home State
of Michigan, the National Commission
on Correctional Health Care has been
working with health and correctional
officials to stem escalating costs and
other problems associated with correc-
tional health care. In light of the po-
tential health risk associated with the
nearly 11 million persons released each
year from jails, prisons, and other cor-
rectional facilities, the National Com-
mission is committed to assisting cor-
rectional and public health officials na-
tionwide with correctional health-care
concerns.

In addition to efforts at NIJ, | am
also aware that the Centers for Disease
Control believes an initiative along
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these lines would be beneficial to its ef-
forts to suppress the spread of infec-
tious and highly communicable dis-
eases within correctional settings. As
we look to advance efforts to provide
pertinent data relevant to the correc-
tional system, we should encourage ef-
forts like that of the National Commis-
sion, which effectively contributes to
the development of information rel-
evant to correctional and public health
officials.

Mr. GREGG. My colleague from
Michigan makes a strong case in sup-
port of this initiative and the work of
the National Commission. |, too, appre-
ciate the importance of NIJ programs
and of nonprofit organizations that
provide a better understanding of cor-
rectional health care.

Mr. ABRAHAM. Mr. President, |
thank the chairman for his sensitivity
to correctional health care issues.

LAW ENFORCEMENT SUPPORT CENTER

Mr. LEAHY. Mr. President, | would
ask if the Senator from New Hamp-
shire, Senator GREGG, would join me in
a colloquy regarding a provision in-
cluded in the Senate report for the ap-
propriations bill funding the Depart-

ments of Commerce, Justice, and
State, the Judiciary, and Related
Agencies.

Mr. GREGG. Mr. President, | would
be pleased to join in a colloquy with
the senior Senator from Vermont.

Mr. LEAHY. | thank the Senator
from New Hampshire. Mr. President,
the appropriations bill reported from
the Appropriations Subcommittee on
Commerce, Justice, State, and Judici-
ary included within the immigration
examinations fees account $3,325,000 for
the Law Enforcement Support Center
in Vermont. It is my understanding
that the $567,550,000 provided in the om-
nibus appropriations conference report
for immigration examinations fees in-
cludes the $3.325 million for the Law
Enforcement Center. Does the Senator
from New Hampshire agree with my in-
terpretation.

Mr. GREGG. The Senator from Ver-
mont is correct. The funding provided
for immigration examinations fees
does include $3.325 million to fund the
Law Enforcement Support Center in
Vermont.

FEDERAL LAW ENFORCEMENT DEPENDENTS

ASSISTANCE ACT OF 1996

Mr. SPECTER. Mr. President, |
would like to bring to Chairman
GREGG’s attention the passage of S.
2101, the Federal Law Enforcement De-
pendents Assistance Act of 1996, which
I introduced with 10 Republican and
Democrat cosponsors. S. 2101 author-
izes, for the first time, educational and
job training assistance for the spouses
and children of Federal law enforce-
ment officers killed or totally disabled
in the line of duty. These benefits will
be subject to the availability of appro-
priations and will be distributed to eli-
gible dependents based on an applica-
tion to be devised by the Attorney Gen-
eral.

This legislation passed the Senate on
September 20 by unanimous consent
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and passed the House of Representa-
tives on September 26, which was too
late to be taken into account by the
Appropriations Committee in the fiscal
year 1997 bill we are considering today.
I would ask the Senator from New
Hampshire for his thoughts on funding
for this valuable program.

Mr. GREGG. Mr. President, the Sen-
ator from Pennsylvania has raised an
important issue. The Federal Govern-
ment has a responsibility for helping
the families of Federal law enforce-
ment officers who are lost or disabled
in the line of duty. Educational and job
training assistance is one appropriate
response and deserves the support of
the Congress. | would encourage the
administration to consider reprogram-
ming funds to support this effort.

Mr. D’AMATO. Mr. President, | won-
der if the distinguished chairman of
the Committee on Small Business
would like to comment on the Senate
substitute amendment to H.R. 3719, the
Small Business Programs Improvement
Act of 1996. Am | correct in my under-
standing that this legislation is in-
cluded in the omnibus appropriations
bill that will be considered by the Sen-
ate today, and that it contains impor-
tant provisions designed to preserve
and strengthen several SBA finance
programs that benefit small businesses
throughout the country.

Mr. BOND. The distinguished chair-
man of the Banking Committee is cor-
rect. Today the Senate will have an op-
portunity to pass a bipartisan bill that
makes many improvements to the
Small Business Act and the Small
Business Investment Act and assures
continued availability of capital and fi-
nancing to small businesses through
SBA’s 7(a), 504 and SBIC programs. |
thank the Senator for his longstanding
and consistent support of small busi-
nesses, and for his understanding of
their special needs in the financing
area. This legislation includes the pro-
vision the chairman of the Banking
Committee and | jointly developed to
enhance the availability of SBIC lever-
age. | commend the Senator for his cre-
ativity and his support for new ways to
improve small business access to cap-
ital.

Mr. D’AMATO. | am pleased that this
very important new provision is in-
cluded in this legislation. | believe it is
appropriate for the Federal Home Loan
Bank system to assist small busi-
nesses, by making additional leverage
investments in SBIC’s, as an element
in fulfilling the Federal Home Loan
Banks’ community and economic de-
velopment mission.

Mr. BOND. Mr. President, | ask unan-
imous consent to include in the record
a short statement describing this new
statutory provision and expressing the
joint views of the Banking Committee
and the Small Business Committee on
this matter.

BANKING COMMITTEE AND SMALL BUSINESS

COMMITTEE JOINT EXPLANATORY STATEMENT

The small business investment com-
pany improvements provisions in-
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cluded in the omnibus appropriations
legislation contains a conforming
amendment to the Federal Home Loan
Bank Act that preserves and strength-
ens existing law specifying that stock,
obligations or other securities of cer-
tain small business investment compa-
nies are authorized investments for
Federal Home Loan Banks. The current
Federal Home Loan Bank Act provision
refers only to small business invest-
ment companies formed pursuant to
section 301(d) of the Small Business In-
vestment Act.

This legislation amends the Federal
Home Loan Bank Act to make clear
that Federal Home Loan Banks are
permitted, subject to any regulations,
restrictions and limitations that may
be prescribed by the Federal Housing
Finance Board, to invest in stock, obli-
gations or other securities of any small
business investment company licensed
and operating under the supervision of
the Small Business Administration.
This authority exists independently of
whether the SBIC is owned by or affili-
ated with a banking organization. This
amendment is intended to encourage
Federal Home Loan Banks, on a pru-
dent and financially sound basis, to
play a part in satisfying the needs of
small businesses for the kind of ven-
ture capital for business start-up or ex-
pansion that is made available by
small business investment companies.

A Federal Home Loan Bank’s loans
to or investments in an SBIC will not
be counted as private capital of the
SBIC within the meaning of Section
103(9) of the Small Business Investment
Act. The structure of the Small Busi-
ness Investment Act contemplates that
an SBIC, rather than raising its origi-
nal private capital from governmental
or quasi-governmental sources, should
demonstrate an ability to raise a sig-
nificant amount of capital from private
sources that demand a market-based fi-
nancial return. Once an SBIC has
raised this private capital and has be-
come licensed by SBA, however, Fed-
eral Home Loan Banks would be fur-
thering the legitimate objective of eco-
nomic and community development
through promoting small business in-
vestment and growth.

In order to be attractive to SBICs
that will, in most cases, be making
long term portfolio investments, Fed-
eral Home Loan Bank investments to
provide SBIC leverage should be made
on a long term basis as well. Federal
Home Loan Banks now routinely make
long term advances to members in the
normal course of business. However,
under some circumstances a Federal
Home Loan Bank may wish to sell or
liguidate an SBIC investment prior to
its stated maturity or prior to the date
by which the Federal Home Loan Bank
expects to receive a complete return on
its investment. Because the Federal
Home Loan Bank Act does not require
that an investment in an SBIC be ac-
quired directly from the SBIC, a Fed-
eral Home Loan Bank would be per-
mitted to acquire and dispose of SBIC
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investments in secondary transactions,
including transactions with other Fed-
eral Home Loan Banks. In addition, a
Federal Home Loan Bank, for purposes
of liquidity, diversification or other-
wise, may want to structure its invest-
ments in SBIC’s through a trustee rela-
tionship or other special purpose
intermediary. This structure is permis-
sible under the Federal Home Loan
Bank Act as long as the Federal Home
Loan Bank’s beneficial ownership in-
terest in the SBIC investment is suffi-
ciently documented and the trustee or
special purpose intermediary holds
only stock, obligations or other securi-
ties of an SBIC or other authorized
Federal Home Loan Bank investments.

The Small Business Investment Act
prescribes limits on the amount of SBA
leverage made available to an SBIC.
These statutory limits on SBA lever-
age are designed in part of achieve a
fair distribution of SBA leverage
among all SBICs in a situation where
there may be more requests for lever-
age than SBA has authorization or ap-
propriations to satisfy. A Federal
Home Loan Bank should not invest in
a single SBIC an amount in excess of
any aggregate limits or percentages es-
tablished by the Bank or by the Fed-
eral Housing Finance Board, but the
statutory maximum on SBA leverage
set forth in the Small Business Invest-
ment Act does not apply to Federal
Home Loan Banks.

In establishing the terms and condi-
tions on which SBIC loans or invest-
ment will be made, Federal Home Loan
Banks may want to take into account
both the terms and conditions on
which SBA now makes leverage avail-
able to its SBIC licensees, as well as
the expected risk-adjusted return and
other terms on which Federal Home
Loan Banks structure their advances
to members. Some SBIC’s receive ‘‘par-
ticipating security’” leverage from
SBA, structured as an equity instru-
ment rather than debt of the SBIC.
Other SBICs obtain traditional debt le-
verage from SBA through the issuance
of debentures. The language of the Fed-
eral Home Loan Bank Act gives Fed-
eral Home Loans Banks the discretion
to provide leverage to an SBIC on
terms similar to the equity or debt se-
curities SBIC’s now issue to obtain le-
verage through SBA, or on any other
terms approved by the banks and the
Federal Housing Finance Board.

SBA'’s participating security leverage
offers some advantages for SBIC’s plan-
ning to make equity oriented portfolio
investments that are not expected to
generate sufficient early stage cash
flows to satisfy regular interest pay-
ment requirements. Leverage struc-
tured as equity also makes its easier
for SBIC’s to attract private capital
from certain institutional investors
that would not invest private capital in
an SBIC planning to obtain debt lever-
age. If a Federal Home Loan Bank pro-
vides equity leverage to an SBIC, the
investment could be structured as a
preferred investment or otherwise sen-
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ior in priority over the private equity
capital of the SBIC.

If a Federal Home Loan Bank invest-
ment in an SBIC is structured as debt,
the Federal Home Loan Bank could ob-
tain a first priority security interest or
an unsecured senior position accept-
able to the bank with regard to SBIC
portfolio investments made with the
proceeds of the Federal Home Loan
Bank leverage. If the SBIC has SBA le-
verage outstanding or subsequently ob-
tains SBA leverage, the SBIC’s issu-
ance of the Federal Home Loan Bank
debt would be subject to the Small
Business Investment Act’s provisions
dealing with third party debt of an
SBIC. Section 303(c) of the Small Busi-
ness Investment Act, as amended by
this legislation, requires that SBA not
permit an SBIC having outstanding
SBA leverage to incur third party debt
that would create or contribute to an
unreasonable risk of default or loss to
the Federal Government, and directs
SBA to permit SBICs to incur such
debt only on terms and subject to such
conditions as may be established by
SBA. In furtherance of the public pol-
icy objectives of encouraging the devel-
opment of an additional source of re-
duced-cost leverage and to attract ad-
ditional participation in the SBIC pro-
gram that will increase the amount of
venture capital available for small
businesses, SBA should implement Sec-
tion 303(c) in a manner that does not
limit the ability of Federal Home Loan
Banks to provide leverage to SBICs.

Because Section 303(c) applies only to
an SBIC having outstanding SBA lever-
age, SBA need not review or approve,
and should not establish any condi-
tions with regard to, a Federal Home
Loan Bank investment in an SBIC with
no outstanding SBA leverage. For an
SBIC with outstanding SBA leverage,
SBA should allow the SBIC to obtain
additional debt or equity leverage from
a Federal Home Loan Bank as long as
the Federal Home Loan Bank invest-
ment does not give the Federal Home
Loan Bank a priority claim on any as-
sets of the SBIC attributable to or ac-
quired with the proceeds of SBA lever-
age. Similarly, the existence of any
outstanding Federal Home Loan Bank
leverage should not cause SBA to de-
cline a subsequent SBIC application for
SBA leverage, as long as the terms of
the outstanding Federal Home Loan
Bank leverage do not give the Federal
Home Loan Bank a priority claim on
SBIC assets attributable to or made
with the proceeds of any SBA leverage.

THRIFT TAX PROVISION

Mr. ROTH. Mr. President, as chair-
man of the Committee on Finance, it is
my responsibility to make sure that
tax-related measures are reviewed and
evaluated by the Committee on Fi-
nance. Like other committees, the
Committee on Finance takes very seri-
ously its jurisdictional responsibilities.
The House Committee on Ways and
Means similarly exercises its jurisdic-
tional responsibilities on tax-related
measures in the House of Representa-
tives.
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Historically, the Committees on Fi-
nance and Ways and Means have op-
posed the inclusion of tax-related
measures in appropriation bills. How-
ever, because of the unusual cir-
cumstances surrounding this appro-
priations bill, Mr. BiLL ARCHER, chair-
man of the House Committee on Ways
and Means, requested that the Commit-
tee on Appropriations include a tax-re-
lated measure in the omnibus appro-
priations bill.

Mr. President, | concur with Mr. AR-
CHER’s request. But my colleagues
should be aware that this is a unique
situation. The tax-related measure will
expedite consideration of important
banking legislation that is also con-
tained in the bill. The tax-related
measure does not change the Internal
Revenue Code. It merely clarifies the
current-law treatment of special as-
sessments that many thrifts will pay in
accordance with the banking legisla-
tion. The staffs of the Committees on
Finance and Ways and Means worked
together to develop the tax-related
measure.

Since the tax-related measure was
initiated by the Committees on Fi-
nance and Ways and Means, it should
be understood that its inclusion in the
appropriations bill does not establish a
precedent for the Committee on Appro-
priations to initiate or include tax-re-
lated measures in future appropria-
tions legislation. Mr. ARCHER made a
similar statement in his letter to the
House Committee on Appropriations.

Mr. President, | ask unanimous con-
sent that Mr. ARCHER’s letter to the
House Committee on Appropriations be
printed in the RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. HOUSE OF REPRESENTATIVES,

COMMITTEE ON WAYS AND MEANS,
Washington, DC, September 27, 1996.
Hon. BOB LIVINGSTON,
Chairman, Committee on Appropriations, U.S.
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: | write regarding pos-
sible inclusion of the so-called ‘“‘BIF-SAIF”’
provisions in the upcoming omnibus appro-
priations bill. Specifically, | understand that
the BIF-SAIF package will include the impo-
sition of a special assessment to capitalize
the Savings Association Investment Fund
(SAIF).

As you may know, the Committee on
Banking has been in consultation with the
Committee on Ways and Means and the Ad-
ministration to determine whether this spe-
cial assessment would be deductible for tax
purposes. Representatives of the Treasury
Department have informed us that they be-
lieve that the special assessment would be
deductible under current law. We share that
View.

Nonetheless, | have suggested a statutory
clarification on this matter for the BIF-
SAIF package. This language does not
amend the Internal Revenue Code and mere-
ly reiterates the understanding shared by
this Committee and the Administration on
the appropriate tax treatment of the special
assessment under current law.

Historically, the Committee on Ways and
Means has opposed inclusion of tax-related
measures in appropriation bills. We have
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also been circumspect in sending to the Sen-
ate potential revenue bills which may be-
come vehicles for extraneous legislation. |
know that you share my views on these mat-
ters.

However, in order to expedite consider-
ation of the BIF-SAIF package, | have
agreed to the inclusion of this clarifying lan-
guage in the omnibus appropriations bill.
This is being done only with the understand-
ing that the omnibus appropriations bill will
be considered as a conference report which
will not be subject to further amendment in
the Senate, that no additional revenue-relat-
ed matters will be included in the final con-
ference report, and that the language to be
included has been prepared by the staff of
the Committee on Ways and Means, which is
substantially similar to that included in
H.R. 2494, reported by the Committee on
Ways and Means earlier this Congress.

This is also being done with the under-
standing that this Committee will be treated
without prejudice as to its jurisdictional pre-
rogatives on such or similar provisions in
the future, and it should not be considered as
precedent for consideration of matters of ju-
risdictional interest to the Committee on
Ways and Means in the future.

Finally, 1 would ask that a copy of this let-
ter be placed in the Record during consider-
ation of the bill on the Floor. Thank you for
your cooperation regarding this matter.
With warm personal regards,

Sincerely,
BILL ARCHER,
Chairman.

CHILD PORNOGRAPHY PREVENTION ACT OF 1996

Mr. BIDEN. Mr. President, | rise with
my friend Chairman HATCH to com-
mend the inclusion of the Hatch-Biden
child pornography bill in the omnibus
continuing resolution. This bill will
strengthen our ability to track down
and crack down on child pornog-
raphers.

Those who produce and traffic in
child pornography—who exploit the
most vulnerable and innocent among
us—are, by my lights, among the worst
of the worst. They cause a harm that is
unspeakable and a damage that is often
irreparable.

Child pornography is not an art form
and it is not a type of expression that
we must tolerate even though we find
it intolerable. To the contrary: We
have an obligation—a moral obliga-
tion, in my mind—to protect our chil-
dren from this type of abuse—which
steals their innocence and shatters
their dreams.

I consider myself an unapologetic
champion of the first amendment. Yet
I believe that child pornography de-
serves no, and | mean no, first amend-
ment protection.

Over the years, the computer has be-
come an increasingly powerful weapon
of the child pornographer and today,
technology is making it even easier for
child pornographers to make and sell
their wares.

What we’re seeing now is this: Por-
nographers are taking pictures of chil-
dren and morphing them, with the help
of computer technology, to make it
look as if the children are engaging in
sexual conduct.

That means that it’s not necessary,
these days, to actually molest children
in order to produce pornography that
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exploits and degrades them. All that’s
necessary Is an inexpensive computer,
some software, and a photograph of the
little boy or girl down the street.

We must move right here and now to
put this new generation of child por-
nographers behind bars.

But we must also be mindful that we
live under a constitution which in-
cludes a robust Commitment to free
and open speech and which necessarily
tolerates what is sometimes called the
speech we love to hate.

As a threshold matter, any statute
that we write must pass the first
amendment’s test. Otherwise, it will
sit on our books, unconstitutional and
unenforceable, doing not one child one
bit of good.

I am concerned that a provision in
this bill which criminalizes the depic-
tion of something that appears to be a
minor engaging in sexually explicit
conduct will not pass constitutional
muster.

This proposal would cover purely
imaginary drawings, as well as depic-
tions of adults who appear to be minors
engaged in sexually explicit conduct,
like a documentary that deals with
child sexual abuse, featuring a 19-year
actress who looks like a very young
girl.

Don’t get me wrong: like many
Americans, | would like for a lot of the
stuff that’s out there today, even it it’s
just a figment of someone’s warped
imagination, involving no actual chil-
dren at all, to be banished from the
face of the Earth right now and for-
ever.

But | am not king. And it is our Con-
stitution that still reigns supreme and
whose first amendment principles will
not, in my opinion, countenance this
sort of broad and open-ended prohibi-
tion.

The constitutional analysis begins
with the famous 1982 case of New York
versus Ferber, in which the Supreme
Court first recognized the child pornog-
raphy exception to the first amend-
ment. In the case, the Court pointed to
a number of compelling reasons to jus-
tify a total and outright ban of this
sort of material:

It causes psychological and physical
harm to children used as subjects;

It creates a permanent record of sex-
ual abuse;

It fuels the child pornography trade;
and

Its artistic and social value is lim-
ited, to say the least.

At the heart of the analysis, and why
the Court justified such a categorical
and complete restriction on speech, is a
very straightforward idea: Children
who are used in the production of child
pornography are victims of abuse, plain
and simple. And the pornographers,
also plainly and simply, are child abus-
ers.

In the cases following Ferber, strict
restrictions on child pornography are
predicated on the same rationale: The
creation of the pornography hurts the
children who are its subjects.
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That’s why | am concerned that the
appears to be standard, which does not
in any way involve an actual child in
the creation of child pornography, will
not survive the inevitable constitu-
tional challenge to this legislation.

My view is shared, among others, by
Harvard professor Frederick Schauer,
who was the commissioner of the now
famous Meese Commission on pornog-
raphy.

In testimony before our committee,
Professor Schauer expressed the opin-
ion that the appears to be standard in
the bill would most probably fail the
Ferber test and would therefore be-
come a failed weapon in our crusade
against pornography.

That is why | introduced an amend-
ment to Senator HATCH’s proposal,
which would make it a crime to create
a visual depiction that makes it look
like an identifiable minor is engaging
in sexually explicit conduct, whether
or not the child ever actually engaged
in the conduct.

Here’s what this would mean: If a
pornographer uses an image, a face or
other identifying feature of an actual
child, and, via computer morphing or
any other means, makes it look like
the child is engaging in sex, that will
be a crime.

Unlike images that are completely
conjured up in someone’s imagination,
or which employ adults who look like
children, these kinds of images do
cause real harm to real children:

Although the child may not have ac-
tually engaged in the sexual conduct,
the image creates an apparent record
of such conduct. In my book, that’s
abuse and that’s harm, period.

These kinds of morphed images can
be used to blackmail a child into en-
gaging in sexual activity, by intimidat-
ing him, or by threatening to show the
pictures to others if he doesn’t comply.

Also, as the experts tell us, child por-
nography has a very long life as it
often passes among many, many hands,
thus victimizing a child who’s in the
picture time and again.

The definition of identifiable minor
in this bill makes it clear that proof of
the minor’s identity is not required for
the prosecution to make its case, only
that the child is capable of being iden-
tified as an actual person. It also does
not matter whether the person de-
picted is a minor at the time the depic-
tion is created, or whether the depic-
tion is made from a childhood image of
a person who is now an adult.

I believe that my proposal is consist-
ent with the Ferber standard with its
bottom line focus on the well-being of
actual children.

Do not get me wrong: I am wholly
sympathetic and supportive of Senator
HATCH’s view that even imaginary de-
pictions that do not involve actual
children can, indeed, cause harm. This
kind of stuff can be used by pedophiles
to entice other children into sexual ac-
tivity.

But the point is this: The act of en-
ticement, of course, is itself a separate
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crime and | think we all agree that we
should throw the book at anyone who
would do such an unthinkable and des-
picable thing.

But the Supreme Court has drawn a
line in the sand when it comes to the
production of the pornography itself
and the constitutional line stops with
the involvement of real children. And
again, it is only a constitutional law,
one that will be upheld and enforced,
that will serve to protect our children.

In order to more gracefully bring to-
gether my proposal and Senator
HATCH’s, this substitute merges our
two approaches into one new section to
be added to the criminal code. And
though | have agreed to this stylish ac-
commodation of our two ideas, let
there be no mistake:

We clearly intend that if any portion
of the bill’s definition of child pornog-
raphy, such as the ‘‘appears to be”
standard, is struck down as unconstitu-
tional, the remaining provision, the
prohibition on material involving an
identifiable minor, will stand on its
own, completely severable.

Our intention here is made crystal
clear in the substitute bill’s new sever-
ability clause.

I'd like to say a brief word about an-
other aspect of this bill. It includes a
number of penalties, many of which are
properly tough and severe. And though
I believe that we should give child por-
nographers no quarter, | do not think
the creation of new mandatory mini-
mums is smart sentencing policy.

One of the main problems with man-
datory minimums is that they treat
different types of offenders the same,
which means that the really bad guys
get the same punishment as the less
blame worthy. For example, under the
proposal added to this bill by Senator
GRASSLEY:

A person who puts out an ad seeking
to buy soft core child pornography is
going to get the same 10-year manda-
tory minimum sentence as the guy who
actually employs or entices an 11 year
old to make hard core, violent porn. By
the same token, that person who adver-
tises to buy child porn will get the
same 10-year mandatory minimum as
the parent who markets his child for
child pornography.

Make no mistake about it: All these
guys should get a tough sentence. But
they shouldn’t get the same sentence.
The same sentence may be too tough
for the less culpable, and not tough
enough for the most culpable. That’s
not smart sentencing policy.

As Chief Justice Rehnquist has
noted:

One of the best arguments against any
more mandatory minimums, and perhaps
against some of those that we already have,
is that they frustrate the careful calibration
of sentences, from one end of the spectrum
to the other.

These reservations notwithstanding,
I believe that we must get on with the
very important business at hand which
is to stem the tide of this new genera-
tion of child phonography. We have no
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time to waste, and | am pleased that
this bill will soon become law.

I thank my colleagues for their sup-
port.

OBJECTING TO THE SUMMARY EXCLUSION AND

ASYLUM PROVISIONS

Mr. LEAHY. | find myself here again
on the Senate floor faced with a con-
ference report that contains provisions
that the Senate and this Senator never
had a fair opportunity to consider and
that will do grave damage to the Unit-
ed States’ place in the world as a ref-
uge for the oppressed and as a cham-
pion of human rights.

| say ‘‘again’ because | first came to
the Senate on the issue of asylum and
summary exclusion last April 17 to op-
pose similar provisions in another con-
ference report. | offered a motion to re-
commit that conference report on S.
735 in order to strike those sections
added to that bill in the dark of night
modifying our asylum processes, estab-
lishing summary exclusion and pre-
cluding judicial review. | objected then
to those sections of that bill that had
not been previously considered by the
Senate and that had nothing to do with
preventing terrorism, but were snuck
into that conference report to alter
general immigration law. | failed in
that attempt to recommit the
antiterrorism conference report by a
mere 7 votes.

I knew from the beginning that my
motion to recommit has little chance
of success because Members were in-
tent on passing an antiterrorism bill in
connection with the anniversary of the
Oklahoma City bombing. Several Sen-
ators came up to me and said that they
would have an easier time voting with
me on the immigration bill and encour-
aged me to fix the problem when the
immigration bill was considered in the
Senate.

When we considered the Senate im-
migration bill in May, | continued my
efforts. With Senators DEWINE, KERRY
and HATFIELD | cosponsored an amend-
ment to the asylum and summary ex-
clusion provisions of that bill. With the
support of a bipartisan group of Sen-
ators, including Senators KENNEDY,
CHAFEE, SIMON, JEFFORS and HATCH, we
prevailed. On May 1, 1996, the Senate
approved our amendment 51 to 49 and it
replaced the summary exclusion provi-
sions that had been in the immigration
bill.

The bill that the Senate passed last
May did not undermine our asylum
processes or require summary exclu-
sion where it was not necessary or ap-
propriate. In the only vote by either
body on these issues the Senate stood
with those fleeing oppression and
upheld our tradition as a haven for the
oppressed and for those seeking reli-
gious and political freedom.

We have now come full circle. We in
the Senate again find ourselves con-
fronted by a time deadline and an
unamendable bill. I am aware of where
we are on the legislative calendar and
can see other Members looking at their
watches as they struggle to conclude
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this Congress and return home to cam-
paign for reelection. | suspect that
most Members have not even had a
chance in the waning days of this Con-
gress to examine the immigration bill
conference report, let alone begin to
explore what it will mean to those who
will be denied refuge from oppression
in other parts of the world under its
provisions. There is no time, no real
opportunity to educate ourselves or
focus attention on this important mat-
ter. The majority simply rolls it out as
part of “must-pass’ legislation at the
end of the session and it cannot be
stopped.

I know that this legislation will pass
and | expect that President Clinton
will sign it—despite concern that these
provisions may well violate our treaty
obligations and undercut our world
leadership on this issue. | recall that
last February President Clinton wrote
to Congressman BERMAN and noted his
concern that ‘“we not sacrifice our
proud tradition of refugee protection
and support for the principles of the
Convention Relating to the Status of
Refugees.”” The President wrote: ““This
critically important Treaty, which re-
sponded to the displacement that fol-
lowed the Second World War, has en-
joyed broad bipartisan support in the
Congress. Moreover, our efforts to urge
other governments to comply with its
provisions has been a major element of
our diplomacy on international human-
itarian issues.”

Specifically on the matter of sum-
mary exclusion, the President wrote
that he favored ‘‘carefully structured
stand-by authority for expedited exclu-
sion.” That is what | would provide,
but the approach that the conference
report rejects.

With regard to the overall proposals
for summary exclusion that the House
was pressing, the President wrote that
they were ‘““too broad and would also
result in considerable diversion of INS
resources.”” He noted that: ‘“These pro-
visions seem particularly unnecessary
in view of the successful asylum re-
forms we have already initiated.” 1
agree.

I look forward to working with Presi-
dent Clinton when we return next Jan-
uary to correct the excesses of this bill
and to right the balance that is needed
if we are to honor our commitment to
our tradition and those in troubled
areas of the world who look to America
for refuge.

We did not have an opportunity to
craft sensible summary exclusion and
asylum provisions and this measure
does not bear the Senate’s stamp of ap-
proval. All Democratic conferees were
barred from even offering motions or
amendments. | was prepared to offer an
amendment to correct the excesses of
this conference report and to reaffirm
the human rights of those who look to
this great country for refuge, but there
is no real opportunity today to urge
those changes to this legislation. Just
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as its provisions will result in the sum-
mary exclusion of some with valid asy-
lum claims and its truncated proce-
dures will certainly result in the Unit-
ed States returning refugees to coun-
tries where their lives and freedoms are
in danger, so, too, the circumstances in
which the Senate considers this matter
have summarily excluded this Senator
from participation in the House-Senate
conference on this bill and precluded
any opportunity for amendment or
modification of these provisions.

Let me share with you the stories of
some of those who have recently suc-
ceeded in gaining asylum in this coun-
try who would most likely have been
denied our refuge had the bill and its
procedures governed.

One of the best recent examples of
someone who could have lost his life
had the bill been the law of the land is
now a constituent of mine in Vermont.
His name is Moses Cirillo. Moses is
from the Sudan and is a Christian. He
had served as a translator for Christian
missionaries, distributed Catholic lit-
erature and worked with aid groups in
the southern part of Sudan. Those are
the activities that placed him and his
family in danger. He escaped to Ethio-
pia and then to the United States on a
false passport. He lost his wife and son
and brother before fleeing.

When he got to this country, this
land of freedom and opportunity, Moses
Cirillo could not get the INS or an im-
migration judge to believe him or un-
derstand the circumstances that
brought him here. Fortunately for
Moses, the Vermont Refugee Assist-
ance came to his aid and pursued his
cause. This summer, after 3 years in
detention, Moses Cirillo was granted
asylum. The INS agents at the border
and an immigration judge had ruled
against him. It was only when his case
was reviewed by the Board of Immigra-
tion Appeals that he finally prevailed.
Had we not had the procedural safe-
guards that will be eliminated by this
conference report, there can be little
question that Moses Cirillo would not
be free and living in Vermont today.

Just a few days ago the Senate
passed Senate Concurrent Resolution
71, a ressolution condemning human
rights abuses and denials of religious
liberty to Christians around the world.
In that resolution we recognized that
religious minorities continue to be op-
pressed and persecuted around the
world. We termed religious persecution
‘‘an affront to the international moral
community and to all people of con-
science.” We commented on persecu-
tion of Christians in such countries as
Sudan—Ilike Moses Cirillo—in Cuba,
Morocco, Saudi Arabia, China, Paki-
stan, North Korea, Egypt, Laos, Viet-
nam, and countries that were formerly
part of the Soviet Union. We termed re-
ligious liberty a universal right.

We noted ‘‘the United States of
America since its founding has been a
harbor of refuge and freedom to wor-
ship for believers from John Winthrop
to Roger Williams to William Penn,
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and a haven for the oppressed.” We re-
ferred to Pope John Paul II's call
against regimes that ‘‘practice dis-
crimination against Jews, Christians,
and other religious groups.” We pro-
claimed our ‘‘commitment to human
rights around the world’ and our inter-
national leadership on behalf of per-
secuted religious minorities.”

We concluded less than 2 weeks ago,
on September 17, that the Senate un-
equivocally condemns egregious human
rights abuses and denials of religious
liberty to Christians around the world
and recognized Sunday, September 29,
as a day of prayer recognizing the
plight of persecuted Christians world-
wide.

It makes little sense merely to con-
demn religious persecution if we turn
around and enact procedures that will
shut out the oppressed and summarily
exclude refugees from religious perse-
cution. It rings hollow to recall our
history of freedom of religion and our
station as a haven for the oppressed
when we are poised and prepared to
abandon that proud tradition.

While the Senate of the United
States finds it easy to condemn reli-
gious persecution in Sudan, INS agents
and an immigration judge initially de-
nied Moses Cirillo asylum claim. It was
only the extraordinary efforts of
human rights advocates in Vermont
and their persistent pursuit of justice
through the procedural safeguards in
our asylum process that allowed him to
prevail. If this bill had been the law,
those protections would not have been
available. 1 will continue to work to
ensure that before too long we will
choose to act consistent with the rec-
ognition that religious persecution
still plagues so much of the world.

Another recent case is that of
Fauziya Kasinga. | first brought this
young woman'’s case to the attention of
the Senate back in April. Two days be-
fore, a reporter named Celia Dugger
had told Ms. Kasinga’s story on the
front page of The New York Times. She
had sought for 2 years to find sanc-
tuary in the country only to be de-
tained, tear-gassed, beaten, isolated
and abused.

She, too, came to the United States
with false documents. In her case she
obtained a false British passport in
order to escape mutilation in Togo and
traveled from Germany to New York.
On June 13, the Board of Immigration
Appeals granted her application for
asylum from female genital mutilation
in Togo. After 2 years in detention, in
a case that was initially opposed by
INS and rejected by an immigration
judge, she finally was freed and granted
asylum.

Her case established new law. For
when the INS was called upon to file a
brief with the Board of Immigration
Appeals it took the position for the
first time that fear of female genital
mutilation should present a sufficient
cause to seek asylum in the United
States. Hers was a precedent setting
case. Does anyone doubt that she would

September 30, 1996

have been returned to Togo if the sum-
mary exclusion provision of the bill
had been the law? Does anyone hon-
estly think that the immigration
agents with whom she came in contact
at the border or the immigration judge
who denied her claim would have estab-
lished such a precedent 