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advance notice of proposed rulemaking or of
a notice of proposed rulemaking, whichever
issues first, and concluding with the issuance
of a final rule.

(b) Exception to Coverage. The rules set
forth in this section do not apply during pe-
riods that the Board designates as periods of
negotiated rulemaking.

(c) Prohibited Ex Parte Communications and
Ezxceptions. (1) During a proceeding, it is pro-
hibited knowingly to make or cause to be
made:

(i) a written ex parte communication if
copies thereof are not promptly served by
the communicator on all parties to the pro-
ceeding in accordance with section 9.01 of
these Rules; or

(ii) an oral ex parte communication unless
all parties have received advance notice
thereof by the communicator and have an
adequate opportunity to be present.

(2) During the period of rulemaking, it is
prohibited knowingly to make or cause to be
made a written or an oral ex parte commu-
nication. During the period of rulemaking,
the Office shall treat any written ex parte
communication as a comment in response to
the advance notice of proposed rulemaking
or the notice of proposed rulemaking, which-
ever is pending, and such communications
will therefore be part of the public rule-
making record.

(3) Notwithstanding the prohibitions set
forth in (1) and (2), the following ex parte
communications are not prohibited:

(i) those which relate solely to matters
which the Board member or Hearing Officer
is authorized by law, Office rules, or order of
the Board or Hearing Officer to entertain or
dispose of on an ex parte basis;

(ii) those which all parties to the pro-
ceeding agree, or which the responsible offi-
cial formally rules, may be made on an ex
parte basis;

(iii) those which concern only matters of
general significance to the field of labor and
employment law or administrative practice;

(iv) those from the General Counsel to the
Office or the Board when the General Coun-
sel is acting on behalf of the Office or the
Board under any section of the CAA; and

(v) those which could not reasonably be
construed to create either unfairness or the
appearance of unfairness in a proceeding or
rulemaking.

(4) It is prohibited knowingly to solicit or
cause to be solicited any prohibited ex parte
communication.

(d) Reporting of Prohibited Ex Parte Commu-
nications. (1) Any Board member or Hearing
Officer who is or may reasonably be expected
to be involved in a proceeding or a rule-
making and who determines that he or she is
being asked to receive a prohibited ex parte
communication shall refuse to do so and in-
form the communicator of this rule.

(2) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding who knowingly re-
ceives a prohibited ex parte communication
shall (a) notify the parties to the proceeding
that such a communication has been re-
ceived; and (b) provide the parties with a
copy of the communication and of any re-
sponse thereto (if written) or with a memo-
randum stating the substance of the commu-
nication and any response thereto (if oral). If
a proceeding is then pending before either
the Board or a Hearing Officer, and if the
Board or Hearing Officer so orders, these ma-
terials shall then be placed in the record of
the proceeding. Upon order of the Hearing
Officer or the Board, the parties may be pro-
vided with a full opportunity to respond to
the alleged prohibited ex parte communica-
tion and to address what action, if any,
should be taken in the proceeding as a result
of the prohibited communication.
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(3) Any Board member involved in a rule-
making who knowingly receives a prohibited
ex parte communication shall cause to be
published in the Congressional Record a no-
tice that such a communication has been re-
ceived and a copy of the communication and
of any response thereto (if written) or with a
memorandum stating the substance of the
communication and any response thereto (if
oral). Upon order of the Board, these mate-
rials shall then be placed in the record of the
rulemaking and the Board shall provide in-
terested persons with a full opportunity to
respond to the alleged prohibited ex parte
communication and to address what action,
if any, should be taken in the proceeding as
a result of the prohibited communication.

(4) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking and
who knowingly receives a prohibited ex parte
communication and who fails to comply with
the requirements of subsections (1), (2), or (3)
above, is subject to internal censure or dis-
cipline through the same procedures that the
Board utilizes to address and resolve ethical
issues.

(e) Penalties and Enforcement. (1) Where a
person is alleged to have made or caused an-
other to make a prohibited ex parte commu-
nication, the Board or the Hearing Officer
(as appropriate) may issue to the person a
notice to show cause, returnable within a
stated period not less than seven days from
the date thereof, why the Board or the Hear-
ing Officer should not determine that the in-
terests of law or justice require that the per-
son be sanctioned by, where applicable, dis-
missal of his or her claim or interest, the
striking of his or her answer, or the imposi-
tion of some other appropriate sanction, in-
cluding but not limited to the award of at-
torneys’ fees and costs incurred in respond-
ing to a prohibited ex parte communication.
Sanctions shall be commensurate with the
seriousness and unreasonableness of the of-
fense, accounting for, among other things,
the advertency or inadvertency of the pro-
hibited communication.

(2) Any Board member or Hearing Officer
who is or may reasonably be expected to be
involved in a proceeding or a rulemaking and
who knowingly makes or causes to be made
a prohibited ex parte communication is sub-
ject to internal censure or discipline through
the same procedures that the Board utilizes
to address and resolve ethical issues.
$§9.05(a)

(a) Informal Resolution. At any time before
a covered employee who has filed a formal
request for counseling files a complaint
under section 405, a covered employee and
the employing office, on their own, may
agree voluntarily and informally to resolve a
dispute, so long as the resolution does not
require a waiver of a covered employee’s
rights or the commitment by the employing
office to an enforceable obligation.

———

NOTICE OF PROPOSED
RULEMAKING

Mr. THURMOND. Mr. President, pur-
suant to section 304(b) of the Congres-
sional Accountability Act of 1995 (2
U.S.C. sec. 1384(b)), a notice of proposed
rulemaking was submitted by the Of-
fice of Compliance, U.S. Congress. The
notice publishes proposed regulations
to implement section 210 and section
215 of the Congressional Accountability
Act of 1995.

Section 210 concerns the extension of
rights and protections under the Amer-
icans with Disabilities Act of 1990 re-
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lating to public services and accom-
modations. Section 215 concerns the ex-
tension of rights and protections under
the Occupational Safety and Health
Act of 1970.

Section 304(b) requires this notice to
be printed in the CONGRESSIONAL
RECORD, therefore I ask unanimous
consent that the notice be printed in
the RECORD.

There being no objection, the notice
was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE AMER-
ICANS WITH DISABILITIES ACT OF 1990 RE-
LATING TO PUBLIC SERVICES AND ACCOM-
MODATIONS

NOTICE OF PROPOSED RULEMAKING

Summary: The Board of Directors of the Of-
fice of Compliance is publishing proposed
regulations to implement Section 210 of the
Congressional Accountability Act of 1995
(‘““CAA”), 2 U.S.C. §§1301-1438, as applied to
covered entities of the House of Representa-
tives, the Senate, and certain Congressional
instrumentalities listed below.

The CAA applies the rights and protections
of eleven labor and employment and public
access statutes to covered entities within
the Legislative Branch. Section 210(b) pro-
vides that the rights and protections against
discrimination in the provision of public
services and accommodations established by
sections 201 through 230, 302, 303, and 309 of
the Americans With Disabilities Act of 1990,
42 U.S.C. §§12131-12150, 12182, 12183, and 12189
(‘““ADA”’) shall apply to certain covered enti-
ties. 2 U.S.C. §1331(b). The above provisions
of section 210 are effective on January 1,
1997. 2 U.S.C. §1331(h).

In addition to inviting comment in this
Notice, the Board, through the statutory ap-
pointees of the Office, sought consultation
with the Department of Justice and the Sec-
retary of Transportation regarding the de-
velopment of these regulations in accordance
with section 304(g)(2) of the CAA. The Civil
Rights Division of the Justice Department
and the Department of Transportation pro-
vided helpful comments and assistance dur-
ing the development of these regulations.
The Board also notes that the General Coun-
sel of the Office of Compliance has completed
an inspection of all covered facilities for
compliance with disability access standards
under section 210 of the CAA and has sub-
mitted his final report to Congress. Based on
information gleaned from these consulta-
tions and the experience gained from the
General Counsel’s inspections, the Board is
publishing these proposed regulations, pursu-
ant to section 210(e) of the CAA, 2 U.S.C.
§1331(e).

The purpose of these regulations is to im-
plement section 210 of the CAA. In this No-
tice of Proposed Rulemaking (“NPRM” or
“Notice’”) the Board proposes that virtually
identical regulations be adopted for the Sen-
ate, the House of Representatives, and the
seven Congressional instrumentalities. Ac-
cordingly:

(1) Senate. It is proposed that regulations
as described in this Notice be included in the
body of regulations that shall apply to enti-
ties within the Senate, and this proposal re-
garding the Senate entities is recommended
by the Office of Compliance’s Deputy Execu-
tive Director for the Senate.

(2) House of Representatives. It is further
proposed that regulations as described in
this Notice be included in the body of regula-
tions that shall apply to entities within the
House of Representatives, and this proposal
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regarding the House of Representatives enti-
ties is recommended by the Office of Compli-
ance’s Deputy Executive Director for the
House of Representatives.

(3) Certain Congressional instrumentalities. It
is further proposed that regulations as de-
scribed in this Notice be included in the body
of regulations that shall apply to the Capitol
Guide Service, the Capitol Police, the Con-
gressional Budget Office, the Office of the
Architect of the Capitol, the Office of the At-
tending Physician, and the Office of Compli-
ance; and this proposal regarding these six
Congressional instrumentalities is rec-
ommended by the Office of Compliance s Ex-
ecutive Director.

Dates: Comments are due within 30 days
after the date of publication of this Notice in
the Congressional Record.

Addresses: Submit written comments (an
original and 10 copies) to the Chair of the
Board of Directors, Office of Compliance,
Room LA 200, John Adams Building, 110 Sec-
ond Street, S.E., Washington, D.C. 20540-1999.
Those wishing to receive notification of re-
ceipt of comments are requested to include a
self-addressed, stamped post card. Comments
may also be transmitted by facsimile
(“FAX’’) machine to (202) 426-1913. This is not
a toll-free call. Copies of comments sub-
mitted by the public will be available for re-
view at the Law Library Reading Room,
Room LM-201, Law Library of Congress,
James Madison Memorial Building, Wash-
ington, D.C., Monday through Friday, be-
tween the hours of 9:30 a.m. and 4:00 p.m.

For further information contact: Executive
Director, Office of Compliance, at (202) 724-
9250 (voice), (202) 426-1912 (T'TY). This Notice
is also available in the following formats:
large print, braille, audio tape, and elec-
tronic file on computer disk. Requests for
this notice in an alternative format should
be made to Mr. Russell Jackson, Director,
Services Department, Office of the Sergeant
at Arms and Doorkeeper of the Senate, at
(202) 224-21705 (voice), (202) 224-5574 (TTY).

SUPPLEMENTARY INFORMATION
Background and Summary

The Congressional Accountability Act of
1995 (‘‘CAA”), Pub.L. 104-1, 109 Stat. 3, was
enacted on January 23, 1995. 2 U.S.C. §§1301-
1438. In general, the CAA applies the rights
and protections of eleven federal labor and
employment and public access statutes to
covered employees and employing offices.

Section 210(b) provides that the rights and
protections against discrimination in the
provision of public services and accommoda-
tions established by the provisions of Titles
IT and III (sections 201 through 230, 302, 303,
and 309) of the Americans With Disabilities
Act of 1990, 42 U.S.C. §§12131-12150, 12182,
12183, and 12189 (‘‘ADA”’) shall apply to the
following entities:

(1) each office of the Senate, including
each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Capitol Guide Service;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Senate Restaurants and
the Botanic Garden);

(8) the Office of the Attending Physician;
and

(9) the Office of Compliance.

2 U.S.C. §1331(b).

Title II of the ADA generally prohibits dis-
crimination on the basis of disability in the
provision of services, programs, or activities
by any ‘‘public entity”. Section 210(b)(2) of
the CAA defines the term ‘‘public entity” for

CONGRESSIONAL RECORD — SENATE

Title II purposes as any entity listed above
that provides public services, programs, or
activities. 2 U.S.C. §1331(b)(2).

Title III of the ADA generally prohibits
discrimination on the basis of disability by
public accommodations and requires places
of public accommodation and commercial fa-
cilities to be designed, constructed, and al-
tered in compliance with accessibility stand-
ards. Section 225(f) of the CAA provides that,
‘‘[e]xcept where inconsistent with definitions
and exemptions provided in this Act, the
definitions and exemptions of the [ADA]
shall apply under this Act.” 2 U.S.C.
§1361(H) (D).

Section 210(f) of the CAA requires that the
General Counsel of the Office of Compliance
on a regular basis, and at least once each
Congress, conduct periodic inspections of all
covered facilities and report to Congress on
compliance with disability access standards
under section 210. 2 U.S.C. §1331(f).

Section 210(e) of the CAA requires the
Board of Directors of the Office of Compli-
ance established under the CAA to issue reg-
ulations implementing the section. 2 U.S.C.
§1331(e). Section 210(e) further states that
such regulations ‘‘shall be the same as sub-
stantive regulations promulgated by the At-
torney General and the Secretary of Trans-
portation to implement the statutory provi-
sions referred to in subsection (b) except to
the extent that the Board may determine,
for good cause shown and stated together
with the regulation, that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section.” Id. Section 210(e)
further provides that the regulations shall
include a method of identifying, for purposes
of this section and for different categories of
violations of subsection (b), the entity re-
sponsible for correction of a particular viola-
tion. 2 U.S.C. §1331(e).

In developing these proposed regulations, a
number of issues have been identified and ex-
plored. The Board has proposed to resolve
these issues as described below.

A. In general

1. Public services and accommodations regula-
tions promulgated by the Attorney General and
the Secretary of Transportation that the board
will adopt under section 210(e) of the CAA.—
Section 210(e) requires the Board to issue
regulations that are the same as ‘‘sub-
stantive regulations promulgated by the At-
torney General and the Secretary of Trans-
portation to implement the statutory provi-
sions referred to in subsection (b) except to
the extent that the Board may determine,
for good cause shown and stated together
with the regulation, that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section.”” 2 U.S.C. §1331(e).

Consistent with its prior decisions on this
issue, the Board has determined that all reg-
ulations promulgated after a notice and com-
ment by the Attorney General and/or the
Secretary of Transportation to implement
the provisions of Title II and Title III of the
ADA applied by section 210(b) of the CAA are
‘“‘substantive regulations’ within the mean-
ing of section 210(e). See, e.g., 142 Cong.Rec.
S5070, S5071-72 (daily ed. May 15, 1996)
(NPRM implementing section 220(d) regula-
tions); 141 Cong. Rec. S17605 (daily ed. Nov.
28, 1995) (NPRM implementing section 203
regulations). See also Reves v. Ernst & Young,
113 S.Ct. 1163, 1169 (1993) (where same phrase
or term is used in two different places in the
same statute, it is reasonable for court to
give each use a similar construction);
Sorenson v. Secretary of the Treasury, 475 U.S.
861, 860 (1986) (normal rule of statutory con-
struction assumes that identical words in
different parts of the same act are intended
to have the same meaning).
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In this regard, the Board has reviewed the
provisions of section 210 of the CAA, the sec-
tions of the ADA applied by that section, and
the regulations of the Attorney General and
the Secretary of Transportation, to deter-
mine whether and to what extent those regu-
lations are substantive regulations which
implement the provisions of Title II and
Title IIT of the ADA applied by section 210(b)
of the CAA. As explained more fully below,
the Board proposes to adopt the following
otherwise applicable regulations of the At-
torney General published at Parts 35 and 36
of Title 28 of the Code of Federal Regulations
(‘““CFR”) and those of the Secretary of Trans-
portation published at Parts 37 and 38 of
Title 49 of the CFR:

1. Attorney General’s regulations at Part 35 of
Title 28 of the CFR: The Attorney General’s
regulations at Part 35 implement subtitle A
of Title II of the ADA (sections 201 through
205), the rights and protections of which are
applied to covered entities under section
210(b) of the CAA. See 28 CFR §35.101 (Pur-
pose). Therefore, the Board determines that
these regulations will be adopted in the pro-
posed regulations under section 210(e).

2. Attorney General’s regulations at Part 36 of
Title 28 of the CFR: The Attorney General’s
regulations at Part 36 implement Title III of
the ADA (sections 301 through 309). See 28
CFR §36.101 (Purpose). Section 210(b) only
applies the rights and protections of three
sections of Title III with respect to public
accommodations: prohibitions against dis-
crimination (section 302), provisions regard-
ing new construction and alterations (sec-
tion 303), and provisions regarding examina-
tions and courses (section 309). Therefore,
only those regulations in Part 36 that are
reasonably necessary to implement the stat-
utory provisions of sections 302, 303, and 309
will be adopted by the Board under section
210(e) of the CAA.

3. Secretary of Transportation regulations at
Parts 37 and 38 of Title 49 of the CFR: The Sec-
retary’s regulations at Parts 37 and 38 imple-
ment the transportation provisions of Title
II and Title III of the ADA. See 49 CFR
§§37.101 (Purpose) and 38.1 (Purpose). The
provisions of Title II and Title IIT of the
ADA relating to transportation and applied
to covered entities by section 210(b) of the
CAA are subtitle B of Title II (sections 221
through 230) and certain portions of section
302 of Title III. Thus, those regulations of
the Secretary that are reasonably necessary
to implement the statutory provisions of
sections 221 through 230, 302, and 303 of the
ADA will be adopted by the Board under sec-
tion 210(e) of the CAA.

The Board proposes not to adopt those reg-
ulatory provisions of the regulations of the
Attorney General or those of the Secretary
that have no conceivable applicability to op-
erations of entities within the Legislative
Branch or are unlikely to be invoked. See 141
Cong. Rec. at S17604 (daily ed. Nov. 28, 1995)
(NPRM implementing section 203 regula-
tions). Unless public comments demonstrate
otherwise, the Board intends to include in
the adopted regulations a provision stating
that the Board has issued substantive regu-
lations on all matters for which section
210(e) requires a regulation. See section 411 of
the CAA, 2 U.S.C. §1411.

In addition, the Board has proposed to
make technical changes in definitions and
nomenclature so that the regulations com-
port with the CAA and the organizational
structure of the Office of Compliance. In the
Board’s judgment, making such changes sat-
isfies the CAA’s ‘‘good cause’ requirement.
With the exception of these technical and no-
menclature changes, the Board does not pro-
pose substantial departure from otherwise
applicable Secretary’s regulations.

The Board notes that the General Counsel
applied the above-referenced standards of
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Parts 35 and 36 of the Attorney General’s
regulations and Parts 37 and 38 of the Sec-
retary’s regulations during his initial inspec-
tion of all Legislative Branch facilities pur-
suant to section 210(f) of the CAA. In con-
trast to other sections of the CAA, which
generally give the Office of Compliance only
adjudicatory and regulatory responsibilities,
the General Counsel has the authority to in-
vestigate and prosecute alleged violations of
disability standards under section 210, as
well as the responsibility for inspecting cov-
ered facilities to ensure compliance. Accord-
ing to the General Counsel’s final inspection
report, the Title II and Title III regulations
encompass the following requirements:

1. Program accessibility: This standard is ap-
plied to ensure physical access to public pro-
grams, services, or activities. Under this
standard, covered entities must modify poli-
cies, practices, and procedures to ensure an
equal opportunity for individuals with dis-
abilities. If policy and procedural modifica-
tions are ineffective, then structural modi-
fications may be required.

2. Effective communication: This standard
requires covered entities to make sure that
their communications with individuals with
disabilities (such as in the context of con-
stituent meetings and committee hearings)
are as effective as their communications
with others. Covered entities are required to
make information available in alternate for-
mats such as large print, Braille, or audio
tape, or use methods that provide individuals
with disabilities the opportunity to effec-
tively communicate, such as sign language
interpreters or the use of pen and paper. Pri-
mary consideration must be given to the
method preferred by the individual. For tele-
communications, the use of text telephones
(TTY’s) or the use of relay services is re-
quired.

3. ADA Standards for Accessible Design:
These standards are applied to architectural
barriers, including structural barriers to
communication, such as telephone booths, to
ensure that existing facilities, new construc-
tion, and new alterations, are accessible to
individuals with disabilities.

See Inspection Report, App. A-3—A-4.

The Board recognizes that, as with other
obligations under the CAA, covered entities
will need information and guidance regard-
ing compliance with these ADA standards as
adopted in these proposed regulations, which
the Office will provide as part of its edu-
cation and information activities.

2. Modification of regulations of the Attorney
General and the Secretary.—The Board has
considered whether and to what extent it
should modify otherwise applicable sub-
stantive public service and accommodation
standards of the Attorney General and the
Secretary. As the Board has noted in prior
rulemakings, the language and legislative
history of the CAA leads the Board to con-
clude that, absent clear statutory language
to the contrary, the Board should hew as
closely as possible to the text of otherwise
applicable regulations promulgated by the
appropriate executive branch agency to im-
plement the statutory provisions applied to
the Legislative Branch by the CAA. See 142
Cong. Rec. S221, S222 (daily ed. Jan. 22, 1996)
(Notice of Adoption of Rules Implementing
Section 203 regulations) (‘‘The CAA was in-
tended not only to bring covered employees
the benefits of the . . . incorporated laws,
but also require Congress to experience the
same compliance burdens faced by other em-
ployers so that it could more fairly legislate
in this area.”’). Thus, consistent with its
prior decisions, the Board proposes to issue
the regulations of the Attorney General and
the Secretary with only technical changes in
the nomenclature and deletion of those sec-
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tions clearly inapplicable to the Legislative
Branch. See, e.g., 141 Cong. Rec. S17603-S17604
(daily ed. Nov. 28, 1995) (NPRM implementing
section 203 regulations).

This conclusion is supported by the Gen-
eral Counsel’s inspection report, which ap-
plied the substantive public service and ac-
commodation standards to covered facilities
in the course of his initial inspections under
section 210(f) of the CAA. Specifically, there
was nothing about the reported condition of
facilities within the Legislative Branch that
suggested that they were so different from
comparable private sector and state and
local governmental facilities as to require a
public service and accommodations standard
different than those applied by the Attorney
General and the Secretary. See generally Gen.
Couns., Off. Compliance, ‘‘Report on Initial
Inspections of Facilities for Compliance with
Americans With Disability Act Standards
Under Section 210 (1996) (‘‘Disability Access
Report’’). Thus, with the exception of non-
substantive technical and nomenclature
changes, the Board proposes no departure
from the text of otherwise applicable por-
tions of the regulations of the Attorney Gen-
eral and those of the Secretary.

3. Specific issues regarding the Attorney
General’s title II regulations (part 35, 28
CFR).

a. Self-evaluation, notice, and designation of
responsible employee and adoption of grievance
provisions (sections 35.105, 35.106, and 35.107).—
Section 35.105 of the Attorney General’s reg-
ulations establishes a requirement that all
‘“‘public entities’ evaluate their current poli-
cies and practices to identify and correct any
that are inconsistent with accessibility re-
quirements under the regulation. Those that
employ 50 or more persons are required to
maintain the self-evaluation on file and
make it available for public inspection for
three years. This self-evaluation does not
cover activities covered by the Department
of Transportation regulations (implementing
sections 221 through 230 of the ADA). Section
35.106 requires a public entity to disseminate
sufficient information to applicants, partici-
pants, beneficiaries, and other interested
persons to inform them of the rights and pro-
tections afforded by the ADA and the regula-
tions. Methods of providing this information
include, for example, the publication of in-
formation in handbooks, manuals, and pam-
phlets that are distributed to the public and
that describe a public entity’s programs and
activities; the display of informative posters
in service centers and other public places; or
the broadcast of information by television or
radio. See 56 Fed. Reg. 35694, 35702 (July 26,
1991) (preamble to final rule regarding Part
35). Section 35.107 requires that public enti-
ties with 50 or more employees designate a
responsible employee and adopt grievance
procedures. This provision establishes an al-
ternative dispute resolution mechanism
without requiring the complainant to resort
to legal complaint procedures under the
ADA. However, the complainant is not re-
quired to exhaust these procedures before fil-
ing a complaint under the ADA. See 56 Fed.
Reg. at 35702.

The Board has considered whether and to
what extent it may and should impose these
recordkeeping, notice, and grievance require-
ments on covered entities. In contrast to the
recordkeeping requirements of other laws
applied by the CAA (such as the Fair Labor
Standards Act) which were not included in
sections of the laws applied to covered em-
ployees and employing offices by the CAA,
the recordkeeping, notice, and grievance re-
quirements in sections 35.105, 35.106, and
35.107 of the Attorney General’s regulations
implement subtitle A of Title II of the ADA,
which is applied to covered entities under
section 210(b) of the CAA. See 28 CFR §35.101;
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see also 28 CFR, pt. 35, App. A at 456-57 (sec-
tion-by-section analysis). Thus, these regula-
tions have been included in the Board’s pro-
posed regulations. Compare 141 Cong. Rec.
$17603, S17604 (daily ed. Nov. 28, 1995) (record-
keeping requirements of the FLSA not in-
cluded within the provisions applied by sec-
tion 203 of the CAA cannot be the subject of
Board rulemaking), 142 Cong. Rec. S221, S222
(daily ed. Jan. 22, 1996) (Notice of Adoption of
Regulations Implementing Section 203)
(same), and 141 Cong. Rec. S17628 (same ra-
tionale regarding recordkeeping require-
ments of the Family and Medical Leave Act)
with 141 Cong. Rec. at 17657 (daily ed. Jan. 22,
1996) (recordkeeping requirements included
within portion of Employee Polygraph Pro-
tection Act applied by section 204 of the CAA
must be included within the proposed rules).

The Board also retains the 50 employee
cut-off for imposing self-evaluation record-
keeping and grievance requirements on cov-
ered entities. Given that state and local gov-
ernment entities covered by Title II of the
ADA have agencies of comparable size to en-
tities within the Legislative Branch, the
Board at present sees no reason to impose a
different threshold for such obligations.
Therefore, these provisions will be adopted
as written, unless comments establish that
there is ‘‘good cause’ for modification.

b. Retaliation or coercion (section 35.134).—
Section 35.134 of the Attorney General’s reg-
ulations implements section 503 of the ADA,
which prohibits retaliation against any indi-
vidual who exercises his or her rights under
the ADA. 28 CFR pt. 35, App. A at 464 (sec-
tion-by-section analysis). Section 35.134 is
not a provision which implements a right or
protection applied to covered entities under
section 210(b) of the CAA and, therefore, it
will not be included within the adopted regu-
lations.

c. Employment discrimination provisions (sec-
tion 35.140).—Section 35.140 of the Attorney
General’s regulations prohibits employment
discrimination by covered public entities.
Section 35.140 implements Title II of the
ADA, which has been interpreted to apply to
all activities of a public entity, including
employment. See 56 Fed. Reg. at 35707 (pre-
amble to final rule regarding Part 35). How-
ever, section 210(c) of the CAA states that,
“with respect to any claim of employment
discrimination asserted by any covered em-
ployee, the exclusive remedy shall be under
section 201 of [the CAA].” 2 U.S.C. §1331(c).
The Board proposes to adopt the employ-
ment discrimination provisions of section
35.140 as part of its regulations under section
210(e), and also to add a statement that, pur-
suant to section 210(c) of the CAA, section
201 of the CAA provides the exclusive remedy
for any such employment discrimination. In
the Board’s judgment, making such a change
satisfies the CAA’s ‘‘good cause’ require-
ment.

d. Effective dates.—In several portions of
Part 35 of the Attorney General’s regula-
tions, references are made to dates such as
the effective date of the Part 35 regulations
or effective dates derived from the statutory
provisions of the ADA. See, e.g., 28 CFR
§§35.150(c), (d), and 35.151(a); see also 56 Fed.
Reg. at 35710 (preamble to final rule regard-
ing Part 35). The Board proposes to sub-
stitute dates which correspond to analogous
periods for the purposes of the CAA. In this
way covered entities under section 210 may
have the same time to come into compliance
relative to the effective date of section 210 of
the CAA afforded public entities subject to
Title II of the ADA. In the Board’s judgment,
such changes satisfy the CAA’s ‘‘good cause’’
requirement.

e. Compliance procedures.—Subpart F of the
Attorney General’s regulations (sections
35.170 through 35.189) set forth administra-
tive enforcement procedures under Title II.



September 19, 1996

Subpart F implements the provisions of sec-
tion 203 of the ADA, which is applied to cov-
ered entities under section 210 of the CAA.
Although procedural in nature, such provi-
sions address the remedies, procedures, and
rights under section 203 of the ADA, and thus
the otherwise applicable provisions of these
regulations are ‘‘substantive regulations”
for section 210(e) purposes. See 142 Cong. Rec.
at Sb5071-72 (similar analysis under section
220(d) of the CAA). However, since section 303
reserves to the Executive Director the au-
thority to promulgate regulations that ‘‘gov-
ern the procedures of the Office,”” and since
the Board believes that the benefit of having
one set of procedural rules provides the
“good cause’” for modifying the Attorney
General’s regulations, the Board proposes to
incorporate the provisions of Subpart F into
the Office’s procedural rules, to omit provi-
sions that set forth procedures which con-
flict with express provisions of section 210 of
the CAA or are already provided for under
comparable provisions of the Office s rules,
and to omit rules with no applicability to
the Legislative Branch (such as provisions
covering entities subject to section 504 of the
Rehabilitation Act, provisions regarding
State immunity, and provisions regarding
referral of complaints to the Justice Depart-
ment). See 142 Cong. Rec. at S5071-72 (similar
analysis and conclusion under section 220(d)
of the CAA).

f. Designated agencies (Subpart G).—Subpart
G of the Attorney General’s regulations des-
ignates the Federal agencies responsible for
investigating complaints under Title II of
the ADA. Given the structure of the CAA,
such provisions are not applicable to covered
Legislative Branch entities and, therefore,
will not be adopted under section 210(e).

g. Appendix to Part 35.—The Board proposes
not to adopt Appendix A to Part 35, the sec-
tion-by-section analysis of Part 35. Since the
Board has only adopted portions of the At-
torney General’s Part 35 regulations and
modified several provisions to conform to
the CAA, it does not appear appropriate to
include Appendix A. However, the Board
notes that the section-by-section analysis
may have some relevance to interpreting
sections of Part 35 which the Board has
adopted without change.

4. Specific issues regarding the Attorney Gen-
eral’s title 111 regulations (part 36, 28 CFR).

a. “Ownership” or “‘leasing’’ of places of pub-
lic accommodation, landlord and tenant obliga-
tions (sections 36.104 and 36.201(b)).—In section
36.104 of the Attorney General’s regulations
(Definitions), the term ‘‘public accommoda-
tions” is defined as ‘‘a private entity that
owns, leases (or leases to), or operates a
place of public accommodation.” Section
36.201(b) delineates the respective obligations
of landlords and tenants under the ADA. It
provides that the landlord that owns the
building that houses the place of public ac-
commodation, as well as the tenant that
owns or operates the place of public accom-
modation, are public accommodations that
have obligations under the regulations. Sec-
tion 36.201(b) further provides that, as be-
tween the parties, allocation of responsi-
bility for compliance may be determined by
lease or other contract. See 36 CFR, pt. 36,
App. B at 593-94 (section-by-section anal-
ysis).

On its face, these provisions do not apply
to facilities within the Legislative Branch.
For example, covered entities do not ‘‘own”
the buildings or facilities housing a place of
public accommodation in the way that pri-
vate entities do. Similarly, the Board is un-
aware of any situations in which an other-
wise covered entity within the Legislative
Branch may ‘‘lease’ its facilities to another
Legislative Branch entity. The only lease
agreements of which the Board is aware
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would be between otherwise covered entities
and persons or entities over which the CAA
has no jurisdiction. For example, the Gen-
eral Services Administration or a private
building owner may lease space to Congres-
sional offices, but neither entity would fall
within the CAA’s definition of a covered en-
tity.

Although the concepts of ‘‘ownership’ or
‘‘leasing’’ do not appear to apply to facilities
within the Legislative Branch, the Architect
of the Capitol does have statutory super-
intendence responsibility for certain legisla-
tive branch buildings and facilities, includ-
ing the Capitol Building, which includes du-
ties and responsibilities analogous to those
of a ‘“‘landlord’. See 40 U.S.C. §§ 163-166 (Cap-
itol Building), 167-175 and 185a (House and
Senate office buildings), 193a (Capitol
grounds), and 216b (Botanical Garden). As
noted in section B.2 of this Notice, infra, the
concept of ‘‘superintendence’” may be rel-
evant to determining whether an entity ‘‘op-
erates’” a place of public accommodation
within the meaning of section 210(b). Al-
though the provisions of section 36.201(b) of
the Attorney General’s regulations are not
directly applicable, the Board believes that,
where two or more entities may have compli-
ance obligations under section 210(b) as ‘‘re-
sponsible entities’” under the proposed regu-
lations, those entities should have the abil-
ity to allocate responsibility by agreement
similar to the case of landlords and tenants
with respect to public accommodations
under Title III of the ADA. Thus, the pro-
posed regulations adopt such provisions mod-
eled after section 36.201(b) of the Attorney
General’s regulations. However, by promul-
gating this provision, the Board does not in-
tend any substantive change in the statutory
responsibility of entities under section 210(b)
or the applicable substantive rights and pro-
tections of the ADA applied thereunder. See
142 Cong. Rec. at S270 (final rule under sec-
tion 205 of the CAA substitutes the term
“privatization” for ‘‘sale of business’ in the
Secretary of Labor’s regulations under the
Worker Adjustment Retraining and Notifica-
tion Act).

b. Effective dates.—Section 36.401(a) of the
Attorney General’s regulations provides gen-
erally that all facilities designed and con-
structed for first occupancy later than Janu-
ary 26, 1993 (30 months after the date of en-
actment of the ADA) must be readily acces-
sible to and usable by individual with dis-
abilities. Section 36.401 implements section
303 of the ADA, which is applied to covered
facilities under section 210(b) of the CAA.
Section 303 provides the compliance date re-
garding new construction is 30 months after
the date of enactment. Consistent with its
resolution of a similar issue with respect to
adoption of the Attorney General’s Title II
regulations, the Board proposes to substitute
a date 30 months after the date of enactment
of section 210 of the CAA (i.e., July 23, 1997)
in the places that it appears in section
36.401(a)(1), (a)(2), (a)(2)(1), and (a)(2)(ii). In
the Board’s judgment, making such changes
satisfies the CAA’s ‘‘good cause’” require-
ment. Similarly, the Board will substitute
the effective date of section 210 of the CAA
(January 1, 1997) for the effective date of Ti-
tles II and III of the ADA (July 26, 1992)
wherever it appears in sections 36.151, 36.401,
36.402, and 36.403 to give covered entities the
equivalent time benefits under the CAA that
public and private entities enjoyed prior to
the effective date of their obligations under
the ADA. See 56 Fed. Reg. 7452, 7472 (Feb. 22,
1991) (preamble to NPRM regarding Part 36),
and section 3.d. of this Notice (similar reso-
lution of issue under Part 35 regulations).
Other dates contained in these regulations
are derived from the statutory provisions of
the ADA. The Board has determined there is
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“good cause’ to substitute dates that cor-
respond to analogous periods for the pur-
poses of the CAA.

c. Retaliation or coercion (section 36.206).—
Section 36.206 of the Attorney General’s reg-
ulations implements section 503 of the ADA,
which prohibits retaliation against any indi-
vidual who exercises his or her rights under
the ADA. 56 Fed. Reg. at 7462-63 (preamble to
NPRM regarding Part 36); 28 CFR pt. 36, App.
B at 598 (section-by-section analysis). Sec-
tion 36.206 is not a provision which imple-
ments a right or protection applied to cov-
ered entities under section 210(b) of the CAA
and therefore will not be included within the
adopted regulations. The Board notes, how-
ever, that section 207 of the CAA provides a
comprehensive retaliation protection for em-
ployees (including applicants and former em-
ployees) who may invoke their rights under
section 210, although section 207 does not
apply to nonemployees who may enjoy rights
and protections against discrimination under
section 210.

d. Places of public accommodations in private
residences (section 36.207).—Section 36.207 of
the Attorney General’s regulations deals
with the situation where all or part of a
home may be used to house a place of public
accommodation. See 28 CFR pt. 36, App. B at
599 (section-by-section analysis). The Board
takes notice that some Members of the Con-
gress may use all or part of their own resi-
dences as a District or State office in which
they may receive constituents, conduct
meetings, and other activities which may re-
sult in the area being deemed a place of pub-
lic accommodation within the meaning of
section 210 of the CAA. Therefore, the Board
proposes adoption of this provision.

e. Insurance provisions (section 36.212).—Sec-
tion 36.212 of the Attorney General’s regula-
tions restates section 501(c) of the ADA,
which provides that the ADA shall not be
construed to restrict certain insurance prac-
tices on the part of insurance companies and
employers, so long as such practices are not
used to evade the purposes of the ADA. See 56
Fed. Reg. at 7464-65 (preamble to NPRM re-
garding Part 36); 28 CFR pt. 36, App. B at 603
(section-by-section analysis). As a limitation
on the scope of the rights and protections of
Title III of the ADA, these provisions may be
applied under the CAA. See section 225(f) of
the CAA, 2 U.S.C. §1361(f). Although section
36.212 appears intended primarily to cover in-
surance companies, some of the terms of its
provisions may be broad enough to have ap-
plicability to covered entities. Accordingly,
the Board proposes to adopt, with appro-
priate modifications, section 36.212.

f. Enforcement Procedures (Subpart E).—Sub-
part E of the Attorney General’s regulations
(sections 36.501 through 36.599) set forth the
enforcement procedures under Title III of
the ADA. As the Justice Department noted
in its NPRM regarding subpart E, the De-
partment of Justice does not have the au-
thority to establish procedures for judicial
review and enforcement and, therefore,
“Subpart E generally restates the statutory
procedures for enforcement’. 28 CFR pt. 36,
App. B at 638 (section-by-section analysis).
Additionally, the regulations derive from the
provisions of section 308 of the ADA, which is
not applied to covered entities under section
210(b) of the CAA. Thus, the regulations in
subpart E are not promulgated by the Attor-
ney General as substantive regulations to
implement the statutory provisions of the
ADA referred to in section 210(b), within the
meaning of section 210(e).

g. Certification of State Laws or Local Build-
ing Codes (subpart F).—Subpart F of the At-
torney General’s regulations establishes pro-
cedures to implement section 308(b)(1)(A)(ii)
of the ADA regarding compliance with State
laws or building codes as evidence of compli-
ance with accessibility standards under the
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ADA. 28 CFR pt. 36, App. B at 640 (section-by-
section analysis). Section 308 is not one of
the laws applied to covered entities under
section 210(b) of the CAA and, therefore,
these regulations will not be adopted under
section 210(e).

h. Appendices to Part 36.—Part 36 of the At-
torney General’s regulations includes two
appendices, only one of which the Board pro-
poses to adopt as part of these regulations.
The Board proposes to adopt as an appendix
to these regulations Appendix A (ADA Acces-
sibility Guidelines for Buildings and Facili-
ties (““ADAAG”)), which provides guidance
regarding the design, construction, and al-
teration of buildings and facilities covered
by Titles II and III of the ADA. 28 CFR pt. 36,
App. A. The Board also proposes to adopt as
Appendix B to these regulations the Uniform
Federal Accessibility Standards (UFAS) (Ap-
pendix A to 41 CFR pt. 101-19.6). Such guide-
lines, where not inconsistent with express
provisions of the CAA or of the regulations
adopted by the Board, may be relied upon by
covered entities and others in proceedings
under section 210 of the CAA to the same ex-
tent as similarly situated persons may rely
upon them in actions brought under Title III
of the ADA. See 142 Cong. Rec. at S222 and 141
Cong. Rec. at S17606 (similar resolution re-
garding Secretary of Labor’s interpretative
bulletins under the Fair Labor Standards
Act for section 203 purposes). Covered enti-
ties may also use the Attorney General’s
ADA Technical Assistance Manual and other
similar publications for guidance regarding
their obligations under regulations adopted
by the Board without change.

The Board proposes not to adopt Appendix
B, the section-by-section analysis of Part 36.
Since the Board has only adopted portions of
the Attorney General’s Part 36 regulations
and modified several provisions to conform
to the CAA, it does not appear appropriate to
include Appendix B. However, the Board
notes that the section-by-section analysis
may have some relevance to interpreting the
sections of Part 36 that the Board has adopt-
ed without change.

5. Specific issues regarding the Secretary of
Transportation’s title 11 and title 111 regulations
(parts 37 and 38, 49 CFR).

a. Definitions (section 37.3).—As noted
above, the Board will make technical and no-
menclature changes to the included regula-
tions to adapt them to the CAA. In addition,
certain definitions in section 37.3 of the Sec-
retary’s regulations relate strictly to imple-
mentation of Part IT of Title II of the ADA
(sections 241 through 246), dealing with pub-
lic transportation by intercity and com-
muter rail. Sections 241 through 246 of the
ADA were not within the rights and protec-
tions applied to covered entities under sec-
tion 210(b) and, therefore, the regulations
implementing such sections are not sub-
stantive regulations of the Secretary re-
quired to be adopted by the Board within the
meaning of section 210(e). Accordingly, the
Board will exclude from its regulations the
definitions of terms such as ‘‘commerce,”
“‘commuter authority,” ‘‘commuter rail
car,” ‘‘commuter rail transportation,”
“intercity rail passenger car,” and ‘‘inter-
city rail transportation,” which relate to
sections 241 through 246 of the ADA.

b. Nondiscrimination (section 37.5).—Sub-
section (f) of section 37.5 of the Secretary’s
regulations relates to private entities pri-
marily engaged in the business of trans-
porting people and whose operations affect
commerce. This subsection implements sec-
tion 304 of the ADA, which is not a right or
protection applied to covered entities under
section 210(b) of the CAA. See 56 Fed. Reg.
13856, 13858 (April 4, 1991) (preamble to NPRM
regarding Part 37). Therefore, it is not a reg-
ulation of the Secretary included within the
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scope of rulemaking under section 210(e) of
the CAA and will not be included in these
regulations.

c. References to the Administrator.—In sev-
eral provisions of the Secretary’s regulations
which the Board will include as substantive
regulations, reference is made to the Admin-
istrator of the Federal Transit Administra-
tion (‘‘Administrator” or “FTA’). Several
regulations provide that entities may make
requests to the Administrator for waivers or
other relief from the accessibility require-
ments of the regulations. See, e.g., section
37.7(b) (determination of equivalent facilita-
tion), 37.71 (waiver of accessibility require-
ments for new buses), 37.135 (submission of
paratransit plans), and 37.153 (FTA waiver
determinations).

These provisions will be invoked rarely, if
at all. Nevertheless, the Board proposes to
adopt these provisions and has determined
that there is ‘‘good cause’ to substitute the
General Counsel of the Office of Compliance
for the Administrator of the FTA. There is
some concern that authorizing the FTA, an
executive branch agency, to relieve covered
entities from the accessibility requirements
of section 210 may be tantamount to execu-
tive enforcement of section 210. See section
225(f)(3) (‘‘This Act shall not be construed to
authorize enforcement by the executive
branch of this Act.”). In this context, the
General Counsel, as the officer responsible
for investigating and prosecuting complaints
under section 210, see section 210(d) and (f) of
the CAA, is the appropriate analogue for the
Administrator. Moreover, if such a waiver
request is made by covered entities which re-
quires FTA expertise, such assistance may
be obtained by the Executive Director
through the use of detailees or consultants.
See CAA sections 210(f)(4) and 302(e) and (f).

d. State Administering Agencies.— Several
portions of the Secretary’s regulations refer
to obligations of entities regulated by state
agencies administering federal transpor-
tation funds. See, e.g., sections 37.77(d) (re-
quires filing of equivalent service certifi-
cates with state administering agency),
37.135(f) (submission of paratransit develop-
ment plan to state administering agency)
and 37.145 (State comments on paratransit
plans). Any references to obligations not im-
posed on covered entities, such as state law
requirements and laws regulating entities
that receive Federal financial assistance,
will be excluded from these proposed regula-
tions.

e. Dates (sections 37.9, 37.71 through 37.87,
37.91, and 37.151).—There are several ref-
erences in the Secretary’s regulations to
dates from which duties commence and by
which certain action should be taken. See
sections 37.9, 37.13, 37.41, 37.43, 37.47, 37.71
through 37.87, 37.91, and 37.151. The dates set
forth in the regulations are derived from the
statutory provisions of the ADA. See, e.g., 49
CFR, pt. 37, App. D at 497, 501-02 (section-by-
section analysis). The Board has determined
that there is ‘‘good cause’ to substitute
dates which correspond to analogous periods
for purposes of the CAA.

f.  Administrative = Enforcement  (section
37.11).—Section 37.11 of the Secretary’s regu-
lations does not implement any provision of
the ADA applied to covered entities under
section 210 of the CAA. Moreover, the en-
forcement procedures of section 210 are ex-
plicitly provided for in section 210(d)
(‘‘Available Procedures’). Accordingly, this
section will not be included within the
Board’s proposed regulations. The subject
matter of enforcement procedures will be ad-
dressed, if necessary, under the Office’s pro-
cedural rules.

g. Applicability and Transportation Facilities
(subparts B and C).—Certain sections of Sub-
parts B (Applicability) and C (Transpor-

September 19, 1996

tation Facilities) of the Secretary’s regula-
tions were promulgated to implement sec-
tions 242 and 304 of the ADA, provisions that
are not applied to covered entities under sec-
tion 210(b) of the CAA or are otherwise inap-
plicable to Legislative Branch entities.
Therefore, the Board will exclude the fol-
lowing sections from its substantive regula-
tions on that basis: 37.21(a)(2) and (b) (relat-
ing to private entities under section 304 of
the ADA and private entities receiving Fed-
eral assistance from the Transportation De-
partment), 37.25 (university transportation
systems), 37.29 (private taxi services), 37.33
(airport transportation systems), 37.37(a) and
37.37(e)-(g) (relating to coverage of private
entities and other entities under section 304
of the ADA), and 37.49-37.57 (relating to
intercity and commuter rail systems). Simi-
larly, the Board proposes modifying sections
37.21(c), 37.37(d), and 37.37(h) and other sec-
tions where references are made to require-
ments or circumstances strictly encom-
passed by the provisions of section 304 of the
ADA and, therefore, not applicable to cov-
ered entities under the CAA. See, e.g., sec-
tions 37.256-37.27 (transportation for elemen-
tary and secondary education systems).

h. Acquisition of Accessible Vehicles by Public
Entities (Subpart D).—Subpart D (sections
37.71 through 37.95) of the Secretary’s regula-
tions relate to acquisition of accessible vehi-
cles by public entities. Certain sections of
subpart D were promulgated to implement
sections 242 and 304 of the ADA, which were
not applied to covered entities under section
210(b) of the CAA, or are otherwise inappli-
cable to Legislative Branch entities. There-
fore, the Board will exclude the following
sections from its substantive regulations on
that basis: 37.87-37.91 and 37.93(b) (relating to
intercity and commuter rail service).

i. Acquisition of Accessible Vehicles by Private
Entities (Subpart E).—Subpart E (sections
37.101 through 37.109) of the Secretary’s regu-
lations relates to acquisition of accessible
vehicles by private entities. Section 37.101,
relating to acquisition of vehicles by private
entities not primarily engaged in the busi-
ness of transporting people, implements sec-
tion 302 of the ADA, which is applied to cov-
ered entities under section 210(b). Therefore,
the Board will adopt section 37.101 as part of
its section 210(e) regulations. Sections 37.103,
37.107, and 37.109 of the regulations imple-
ment section 304 of the ADA, which is inap-
plicable to covered entities under the ADA.
Therefore, the Board proposes not to include
them within its substantive regulations
under section 210(e) of the CAA.

j. Appendices to Part 37.—Part 37 of the Sec-
retary’s regulations includes several appen-
dices, only one of which the Board proposes
to adopt as part of these regulations. The
Board proposes to adopt as an appendix to
these regulations Appendix A (Standards for
Accessible Transportation Facilities, ADA
Accessibility Guidelines for Buildings and
Facilities), which provides guidance regard-
ing the design, construction, and alteration
of buildings and facilities covered by Titles
II and III of the ADA. 49 CFR pt. 37, App. A.
Such guidelines, where not inconsistent with
express provisions of the CAA or of the regu-
lations adopted by the Board, may be relied
upon by covered entities and other in pro-
ceedings under section 210 of the CAA to the
same extent as similarly situated persons
may rely upon them in actions brought
under Title IT and Title III of the ADA. See
142 Cong. Rec. at S222 and 141 Cong. Rec. at
S17606 (similar resolution regarding Sec-
retary of Labor’s interpretative bulletins
under the Fair Labor Standards Act for sec-
tion 203 purposes).

The Board proposes not to adopt Appendix
B, which gives the addresses of FTA regional
offices. Such information is not relevant to
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covered entities under the CAA. The Board
also proposes to adopt portions of Appendix
C, which contain forms for certification of
equivalent service. The Board will delete ref-
erence to the requirement that public enti-
ties receiving financial assistance under the
Federal Transit Act submit the certification
to their state program office before pro-
curing any inaccessible vehicle. This certifi-
cation form appears to be irrelevant to enti-
ties covered by the CAA and therefore will
not be adopted by the Board.

Finally, the Board does not adopt Appen-
dix D to Part 37, the section-by-section anal-
ysis of Part 37. Since the Board has only
adopted portions of the Secretary’s Part 37
regulations and has modified several provi-
sions to conform to the CAA, it does not ap-
pear appropriate to include Appendix D.
However, the Board notes that the section-
by-section analysis may have some relevance
in interpreting the sections of Part 37 that
the Board has adopted without change.

k. ADA Accessibility Specifications for Trans-
portation Vehicles (Part 38).—Part 38 of the
Secretary’s regulations contains accessi-
bility standards for all types of transpor-
tation vehicles. Part 38 is divided into vehi-
cle types: Subpart B, Buses, Vans, and Sys-
tems; Subpart C, Rapid Rail Vehicles and
Systems; Subpart D, Light Rail Vehicles and
Systems; Subpart E, Commuter Rail Cars
and Systems; Subpart F, Intercity Rail Cars
and Systems; Subpart G, Over-the-Road
Buses and Systems; and Subpart H, Other
Vehicles and Systems. Section 38.2 contains
the concept of equivalent facilitation, under
which an entity is permitted to request ap-
proval for an alternative method of compli-
ance. As noted in section 5.c. of this Notice,
the Board proposes that such determinations
be made by the General Counsel rather than
the Administrator.

The Board proposes to adopt, with minimal
technical and nomenclature changes, the
regulations contained in Part 38 and accom-
panying appendix, with the exception of the
following subparts which the Board has de-
termined implement portions of the ADA not
applied to covered entities under section
210(b) of the CAA and/or the Board believe
have no conceivable applicability to legisla-
tive branch operations: Subpart E, Com-
muter Rail Cars and Systems; and Subpart
F, Intercity Rail Cars and Systems.

B. Proposed regulations

1. General Provisions.—The proposed regula-
tions include a section on matters of general
applicability including the purpose and scope
of the regulations, definitions, coverage, and
the administrative authority of the Board
and the Office of Compliance.

2. Method for Identifying Responsible Entities
and Establishing Categories of Violations.—Sec-
tion 210(e)(3) of the CAA directs the Board to
include in its regulations a method for iden-
tifying, for purposes of section 210 and for
different categories of violations of sub-
section (b), the entity responsible for correc-
tion of a particular violation. In developing
these proposed rules, the Board considered
the final Report of the General Counsel,
which applied the public services and accom-
modations standards of section 210 to cov-
ered entities during his initial inspections
under section 210(f). See Disability Access
Report.

In developing a method for identifying the
entity responsible for a correction of a viola-
tion of section 210, the Board must consider
the terms of section 210 of the CAA and the
precise nature of the obligations imposed on
covered entities under Titles IT and III of the
ADA under section 210(b). The Board cannot
promulgate regulations which purport to ex-
pand or limit these obligations contrary to
the language of the statute or the intent of
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Congress. See, e.g., White v. I.N.S., 75 F.3d 213,
215 (bth Cir. 1996) (agency cannot promulgate
even substantive rules that are contrary to
statute; if intent of Congress is clear, agency
must give effect to that unambiguously ex-
pressed intent); Conlan v. U.S. Dep’t of Labor,
76 F.3d 271, 274 (9th Cir. 1996). As set forth
below, the Board has developed a method for
identifying the entity responsible for correc-
tion of a violation of section 210(b) which in-
cludes providing definitions for terms such
as ‘‘operate a place of public accommoda-
tion,” and ‘“‘public entity’’ for the purpose of
section 210.

Section 210(b) applies the rights and pro-
tections of two separate and independent
provisions of the ADA to covered entities:

The rights and protections of Title II of
the ADA (sections 201 through 230) applied by
section 210(b) of the CAA deals with ‘“‘public
entities.” It prohibits discrimination against
any qualified individual with a disability by
any ‘‘public entity’’ regarding all public ac-
tivities, programs, and services of that enti-
ty. Title II imposes an obligation on public
entities to make ‘‘reasonable modifications
to rules, policies, or practices,” to achieve
“‘the removal of architectural, communica-
tion, or transportation barriers,”” and to en-
sure ‘‘provision of auxiliary aids and serv-
ices.” Title II also includes provisions re-
garding accessibility of public transpor-
tation systems.

The rights and protections of Title III of
the ADA applied by section 210(b) of the CAA
(sections 302, 303, and 309) deals with ‘‘public
accommodations.” It prohibits discrimina-
tion on the basis of disability in the full and
equal enjoyment of the goods, services, fa-
cilities, privileges, advantages, or accom-
modations of ‘‘any place of public accommo-
dation.” Specifically, such discrimination
includes: (1) discriminatory eligibility cri-
teria; (2) failure to make reasonable modi-
fications; (3) failure to provide auxiliary aids
and services; (4) failure to remove architec-
tural barriers and communication barriers
that are structural in nature where removal
of such barriers are ‘‘readily achievable’’;
and (b) failure to make goods, services, fa-
cilities, privileges, advantages, or accom-
modations available through alternative
methods where removal of barriers is not
readily achievable. In contrast to Title II,
Title IIT defines a ‘‘place of public accommo-
dation” as ‘‘private entities” (which ex-
cludes ‘‘public entities’” covered under Title
II) falling within twelve specified categories
of activities. Title III also contains require-
ments regarding specified transportation
services.

As set forth in the ADA, Title II and Title
III were designed to impose separate legal
obligations (which are expressed in slightly
different terms) on two separate and inde-
pendent classes of actors: ‘‘public entities”
(which have Title II obligations) and private
entities that are ‘places of public accommo-
dation” (which have Title III obligations).
Under the ADA, a public entity, by defini-
tion, can never be subjected to Title III of
the ADA, which covers only private entities.
Conversely, private entities cannot be cov-
ered by Title II. See, e.g., 28 CFR, pt. 36, App.
B at 587 (section-by-section analysis of Part
36) (‘“‘Facilities operated by government
agencies or other public entities as defined
in this section do not qualify as places of
public accommodation. The action of public
entities are governed by title II of the
ADA”); ADA Title III Technical Assistance
Manual at p. 7 (1993).

In section 210(b) of the CAA, Congress ap-
plied the rights and protections of all of
Title II and parts of Title III to specified
Legislative Branch entities without making
either Title’s coverage mutually exclusive.
Thus, in contrast to the ADA, under the
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CAA, a single entity could conceivably have
obligations under both Title II and Title III,
if it meets the criteria for coverage under
both Titles.

The method developed by the Board in
these regulations to identify the entity re-
sponsible for correcting a violation of sec-
tion 210(b) is set forth in section 1.105 of the
proposed regulations. Section 1.105 is based
on the Board’s interpretation of the statu-
tory coverage for Legislative Branch entities
under Title IT and Title III, as applied by sec-
tion 210(b).

Under the proposed rule, the entity respon-
sible for correcting a violation of the obliga-
tions under Title II of the ADA with respect
to the provision of public services, programs,
or activities, as applied by section 210(b) is
the entity that, with respect to the par-
ticular violation, is a covered ‘‘public enti-
ty”’ within the meaning of section 210(b) that
provided the particular public service, pro-
gram, or activity that forms the basis of the
violation. Similarly, the entity responsible
for correcting a violation of the obligations
under Title III of the ADA, as applied by sec-
tion 210(b) is the entity that, with respect to
the particular violation, operates the ‘‘place
of public accommodation’ within the mean-
ing of section 210(b) that forms the basis of
the violation. Thus, the regulations distin-
guish responsible entities for Title II and
Title III purposes as follows:

1. The rights and protections of Title II (sec-
tions 201 through 203 of the ADA): For the pur-
pose of the rights and protections against
discrimination under Title IT of the ADA, the
entity responsible for a violation would be
any entity listed in subsection (a) of section
210 of the CAA that is a ‘‘public entity’ as
defined by section 210(b)(2) of the CAA and
that provided the public service, program, or
activity that formed the basis for the par-
ticular violation of Title II set forth in the
charge filed with the General Counsel or the
complaint filed by the General Counsel with
the Office under section 210(d) of the CAA.
Conversely, if the entity is not a ‘“‘public en-
tity”’ (that is, the entity provides no public
services, programs, or activities) or did not
provide the public service, program, or activ-
ity that formed the basis for the particular
violation of Title II, the entity is not an ‘‘en-
tity responsible for correction of the viola-
tion” within the meaning of these regula-
tions.

2. The rights and protections of Title II1I (sec-
tions 302, 303, and 309 of the ADA): For the
purpose of the rights and protections against
discrimination under Title III of the ADA,
the entity responsible for a violation would
be any entity listed in subsection (a) of sec-
tion 210 of the CAA that ‘‘operates a place of
public accommodation” (as defined in these
regulations) that forms in whole or in part
the basis for the particular violation of Title
II1.

a. ‘“‘Place of public accommodation.” As
used in these regulations, the term ‘‘place of
public accommodation” follows the defini-
tion of section 301(7) of the ADA, with appro-
priate modification to delete the phrase
“private’” and the requirement that the ac-
tivities affect commerce. These modifica-
tions conform the definition to the CAA. See
section 225(f) of the CAA, 2 U.S.C. §1361(f).

b. “‘Operate (a place of public accommoda-
tion).” As applied by section 210(b) of the
CAA, section 302(a) of the ADA prohibits dis-
crimination on the basis of disability by any
“[Legislative Branch entity that] owns,
leases (or leases to), or operates a place of
public accommodation.” On its face, the
terms ‘‘owns, leases (or leases to)’” do not
apply to entities within the Legislative
Branch. For example, the Board is not aware
of any individual covered entity that owns
the buildings or facilities housing a place of
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public accommodation in the way that pri-
vate entities do. Similarly, the Board is un-
aware of any situations in which an other-
wise covered entity within the Legislative
Branch may ‘‘lease’ its facilities to another
Legislative Branch entity. The only lease
agreements of which the Board is aware
would be between otherwise covered entities
and persons or entities over which the CAA
has no jurisdiction. For example, the Gen-
eral Services Administration or a private
building owner may lease space to Congres-
sional offices, but neither entity would fall
within the CAA’s definition of covered enti-
ty. Thus, the only issue in any case under
Title IIT of the ADA as applied under section
210 would be whether a Legislative Branch
entity ‘‘operates’ a place of public accom-
modation within the meaning of the ADA.

The ADA does not define the term ‘‘oper-
ate.” Thus, the Board ‘‘construe[s] it in ac-
cord with its ordinary and natural mean-
ing.” Smith v. United States, 113 S.Ct. 2050,
2054 (1993); White v. I.N.S., 75 F.3d 213, 215 (5th
Cir. 1996), quoting Pioneer Investment Servs. v.
Brunswick Assocs., 113 S.Ct. 1489, 1495 (1993)
(‘“‘Congress intends the words in its enact-
ments to carry their ordinary, contem-
porary, common meaning.”’).

To ‘‘operate,” in the context of a business
operation, means ‘‘to put or keep in oper-
ation,” The Random House College Dic-
tionary 931 (Rev. ed. 1980), ‘“‘[t]Jo control or
direct the functioning of,”” Webster’s II: New
Riverside Dictionary 823 (1988), ‘‘[t]Jo conduct
the affairs of; manage,”” The American Herit-
age Dictionary 1268 (3d ed. 1992). Neff v. Amer-
ican Dairy Queen Corp., 58 F.3d 1063, 1066 (5th
Cir. 1995), cert. denied 116 S.Ct. 704 (1996). See
also Webster’s New Universal Unabridged
Dictionary 1253 (2d ed. 1983) (‘‘to superintend;
to manage; to direct the affairs of; as, to op-
erate a mine.”’).

In Neff v. American Dairy Queen Corp.,
supra, the Fifth Circuit considered the mean-
ing of the term ‘‘operate’ in the ADA in the
context of franchise store operations. The
plaintiff sued American Dairy Queen
(““ADQ”) under Title IIT of the ADA, arguing
that the franchise agreement between ADQ
and its franchisee (R & S Dairy Queens), in
which ADQ retained the right to set stand-
ards for buildings and equipment mainte-
nance and the right to ‘‘veto” proposed
structural changes, made it an ‘‘operator’ of
the franchisees’ stores within the meaning of
section 302. The Fifth Circuit rejected this
argument:

“Instead, the relevant question in this case
is whether ADQ, according to the terms of
the franchise agreements with R & S Dairy
Queens, controls modification of the

San Antonio Stores to cause them to com-
ply with the ADA. * * *

* * * * *

“In sum, while the terms of the [agree-
ment] demonstrate that ADQ retains the
right to set standards for building and equip-
ment maintenance and to ‘‘veto’ proposed
structural changes, we hold that this super-
visory authority, without more, is insuffi-
cient to support a holding that ADQ ‘‘oper-
ates,” in the ordinary and natural meaning
of that term, the [franchisee store].” 58 F.3d
at 1068. The Board finds the reasoning of the
Neff court persuasive and adopts its applica-
tion of the term ‘‘operate’ for Title III pur-
poses in these regulations.

Specifically, for the purposes of deter-
mining responsibility under Title III, an en-
tity ‘‘operates” a place of public accommo-
dation if it superintends, directly controls,
or directs the functioning of or manages the
specific aspects of the public accommodation
that constitute an architectural barrier or a
communication barrier that is structural in
nature or that otherwise forms the basis for
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a violation of section 302 of the ADA, as ap-
plied by section 210(b) of the CAA. In addi-
tion, an entity ‘‘operates’ a place of public
accommodation if it assigns such super-
intendence, control, direction, or manage-
ment to another entity or person by means
of contract or other arrangement. An entity,
whether or not a covered entity under these
regulations, which contracts with a covered
entity stands in the shoes of the covered en-
tity for purposes of determining the applica-
tion of Title III requirements. Thus, the defi-
nition of ‘‘operate’ in these regulations ‘‘in-
cludes operation of the place of public ac-
commodation by a person under a contrac-
tual or other arrangement or relationship
with a covered entity.”

In the absence of such a provision, it is
possible that a covered entity, instead of di-
rectly controlling the inaccessible features
of places of public accommodation, could
contract with a private entity, which would
then manage the accommodation in such a
way as to maintain its inaccessible features.
Allowing such self-insulation from liability
would clearly conflict with the principles of
the ADA as applied by section 210(b) of the
CAA. The proposed definition is intended to
prevent an otherwise covered entity from
“‘contracting out’ of its Title III obligations.
Where the entity exercises no authority with
respect to the modification of the specific as-
pects of the facilities, programs, activities,
or other features of the place of public ac-
commodation that make them inaccessible
within the meaning of section 302 of the
CAA, the proposed regulation states that the
entity does not ‘‘operate’ the place of public
accommodation within the meaning of these
regulations.

Where an entity merely maintains the gen-
eral authority to set standards regarding a
particular facility or condition at issue, and
to ““‘veto” proposed changes in the facility or
condition, this oversight or supervisory au-
thority, without more, is insufficient to sup-
port a finding that the entity ‘‘operates’ the
facility or condition within the meaning of
these regulations. See Neff, 58 F.3d at 1068.
Conversely, if the correction of a violation of
section 210 of the CAA, including the modi-
fication of the facility or condition at issue,
can only be accomplished with the active ap-
proval or permission of a particular entity,
then that entity ‘‘operates’ the facility or
condition and is otherwise a responsible enti-
ty under this section of the regulations, but
only to the extent that the entity withholds
such approval or permission.

3. Future changes in the text of regulations of
the Attorney General and the Secretary which
have been adopted by the Board.—The Board
proposes that the section 210 regulations
adopt the text of the referenced portions of
parts the regulations of the Attorney Gen-
eral and the Secretary of Transportation in
effect as of the effective date of these regula-
tions. The Board takes notice that the At-
torney General and the Secretary have in re-
cent years made frequent changes, both tech-
nical and nontechnical, to their Title II and
Title III regulations and to the ADAAG
standards incorporated by reference therein.
The Board interprets the incorporation by
reference in the text of the adopted Title II
and Title III regulations of documents (such
as the ADAAG standards at appendix A to
Part 36) to include any future changes to
such documents. As the Office receives no-
tice of such changes by the Attorney General
or the Secretary, it will advise covered enti-
ties and employees as part of its education
and information activities. As to changes in
the text of the adopted regulations them-
selves, however, the Board finds that, under
the CAA statutory scheme, additional Board
rulemaking under section 210(e) will be re-
quired. The Board believes that it should af-
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ford covered Legislative Branch entities and
employees potentially affected by adoption
of such changes the opportunity to comment
on the propriety of Board adoption of any
such changes, and that the Congress should
have the opportunity to specifically approve
such adoption by the Board. The Board spe-
cifically invites comments on this proposal.
4. Technical and nomenclature changes.—The
proposed regulations make technical and no-
menclature changes, where appropriate, to
conform to the provisions of the CAA.
Recommended method of approval: The Board
recommends that (1) the version of the pro-
posed regulations that shall apply to the
Senate and entities and facilities of the Sen-
ate be approved by the Senate by resolution;
(2) the version of the proposed regulations
that shall apply to the House of Representa-
tives and entities and facilities of the House
of Representatives be approved by the House
of Representatives by resolution; and (3) the
version of the proposed regulations that
shall apply to other covered entities and fa-
cilities be approved by the Congress by con-
current resolution. Signed at Washington,
D.C., on this 18th day of September, 1996.
GLEN D. NAGER,
Chair of the Board, Office of Compliance.

APPLICATION OF RIGHTS AND PROTEC-
TIONS OF THE AMERICANS WITH DIS-
ABILITIES ACT OF 1990 RELATING TO
PUBLIC SERVICES AND ACCOMMODA-
TIONS (SECTION 210 OF THE CONGRES-
SIONAL ACCOUNTABILITY ACT OF 1995)

Part 1—Matters of General Applicability to
All Regulations Promulgated Under Sec-
tion 210 of the Congressional Account-
ability Act of 1995

Sec.
1.101
1.102
1.103
1.104

Purpose and scope

Definitions

Coverage

Notice of protection

1.1056 Authority of the Board

1.106 Method for identifying the entity re-
sponsible for correction of violations of
section 210

$§1.101 Purpose and scope.

(a) Section 210 of the CAA. Enacted into law
on January 23, 1995, the Congressional Ac-
countability Act (‘“CAA’) directly applies
the rights and protections of eleven federal
labor and employment law and public access
statutes to covered employees and employ-
ing offices within the legislative branch.
Section 210(b) of the CAA provides that the
rights and protections against discrimina-
tion in the provision of public services and
accommodations established by the provi-
sions of Title II and III (sections 201 through
230, 302, 303, and 309) of the Americans With
Disabilities Act of 1990, 42 U.S.C. §§12131-
12150, 12182, 12183, and 12189 (‘*‘ADA’’) shall
apply to the following entities:

(1) each office of the Senate, including
each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Capitol Guide Service;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Senate Restaurants and
the Botanic Garden);

(8) the Office of the Attending Physician
and

(9) the Office of Compliance.

2 U.S.C. §1331(b). Title II of the ADA gen-
erally prohibits discrimination on the basis
of disability in the provision of public serv-
ices, programs, activities by any ‘‘public en-
tity.” Section 210(b)(2) of the CAA provides
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that for the purpose of applying Title II of
the ADA the term ‘‘public entity’” means
any entity listed above that provides public
services, programs, or activities. Title IIT of
the ADA generally prohibits discrimination
on the basis of disability by public accom-
modations and requires places of public ac-
commodation and commercial facilities to be
designed, constructed, and altered in compli-
ance with accessibility standards. Section
225(f) of the CAA provides that, ‘‘[e]xcept
where inconsistent with definitions and ex-
emptions provided in this Act, the defini-
tions and exemptions of the [ADA] shall
apply under this Act.” 2 U.S.C. §1361(f)(1).

Section 210(f) of the CAA requires that the
General Counsel of the Office of Compliance
on a regular basis, and at least once each
Congress, conduct periodic inspections of all
covered facilities and to report to Congress
on compliance with disability access stand-
ards under section 210. 2 U.S.C. §1331(f).

(b) Purpose and scope of regulations. The
regulations set forth herein (Parts 1, 35, 36,
37, and 38) are the substantive regulations
that the Board of Directors of the Office of
Compliance has promulgated pursuant to
section 210(e) of the CAA. Part 1 contains the
general provisions applicable to all regula-
tions under section 210, including the method
of identifying entities responsible for cor-
recting a violation of section 210. Part 35
contains the provisions regarding non-
discrimination on the basis of disability in
the provision of public services, programs, or
activities of covered entities. Part 36 con-
tains the provisions regarding non-
discrimination on the basis of disability by
public accommodations. Part 37 contains the
provisions regarding transportation services
for individuals with disabilities. Part 38 con-
tains the provisions regarding accessibility
specifications for transportation vehicles.
$§1.102 Definitions.

Except as otherwise specifically provided
in these regulations, as used in these regula-
tions:

(a) Act or CAA means the Congressional
Accountability Act of 1995 (Pub. L. 104-1, 109
Stat. 3, 2 U.S.C. §§1301-1438).

(b) ADA means the Americans With Dis-
abilities Act of 1990 (42 U.S.C. §§12131-12150,
12182, 12183, and 12189) as applied to covered
entities by Section 210 of the CAA.

(c) The term covered entity includes any of
the following entities that either provides
public services, programs, or activities, and/
or that operates a place of public accommo-
dation within the meaning of section 210 of
the CAA: (1) each office of the Senate, in-
cluding each office of a Senator and each
committee; (2) each office of the House of
Representatives, including each office of a
Member of the House of Representatives and
each committee; (3) each joint committee of
the Congress; (4) the Capitol Guide Service;
(5) the Capitol Police; (6) the Congressional
Budget Office; (7) the Office of the Architect
of the Capitol (including the Senate Res-
taurants and the Botanic Garden); (8) the Of-
fice of the Attending Physician; and (9) the
Office of Compliance.

(d) Board means the Board of Directors of
the Office of Compliance.

(e) Office means the Office of Compliance.

(f) General Counsel means the General
Counsel of the Office of Compliance.

§1.103 Notice of protection.

Pursuant to section 301(h) of the CAA, the
Office shall prepare, in a manner suitable for
posting, a notice explaining the provisions of
section 210 of the CAA. Copies of such notice
may be obtained from the Office of Compli-
ance.

§1.104 Authority of the Board.

Pursuant to sections 210 and 304 of the

CAA, the Board is authorized to issue regula-
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tions to implement the rights and protec-
tions against discrimination on the basis of
disability in the provision of public services
and accommodations under the ADA. Sec-
tion 210(e) of the CAA directs the Board to
promulgate regulations implementing sec-
tion 210 that are ‘‘the same as substantive
regulations promulgated by the Attorney
General and the Secretary of Transportation
to implement the statutory provisions re-
ferred to in subsection (b) except to the ex-
tent that the Board may determine, for good
cause shown and stated together with the
regulation, that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section.” 2 U.S.C. §1331(e). The
regulations issued by the Board herein are
on all matters for which section 210 of the
CAA requires a regulation to be issued. Spe-
cifically, it is the Board’s considered judg-
ment, based on the information available to
it at the time of promulgation of these regu-
lations, that, with the exception of the regu-
lations adopted and set forth herein, there
are no other ‘‘substantive regulations pro-
mulgated by the Attorney General and the
Secretary of Transportation to implement
the statutory provisions referred to in sub-
section (b) [of section 210 of the CAA]” that
need be adopted.

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Attorney General and
the Secretary. Such changes are intended to
make the provisions adopted accord more
naturally to situations in the Legislative
Branch. However, by making these changes,
the Board does not intend a substantive dif-
ference between these regulations and those
of the Attorney General and/or the Secretary
from which they are derived. Moreover, such
changes, in and of themselves, are not in-
tended to constitute an interpretation of the
regulations or of the statutory provisions of
the CAA upon which they are based.

$1.105 Method for identifying the entity re-
sponsible for correction of violations of sec-
tion 210.

(a) Purpose and scope. Section 210(e)(3) of
the CAA provides that regulations under sec-
tion 210(e) include a method of identifying,
for purposes of this section and for cat-
egories of violations of section 210(b), the en-
tity responsible for correcting a particular
violation. This section 1.105 sets forth the
method for identifying responsible entities
for the purpose of allocating responsibility
for correcting violations of section 210(b).

(b) Categories of violations. Violations of the
rights and protections established in section
210(b) of the CAA that may form the basis for
a charge filed with the General Counsel
under section 210(d)(1) of the CAA or for a
complaint filed by the General Counsel under
section 210(d)(3) of the CAA fall into one (or
both) of two categories:

(i) Title II violations. A covered entity may
violate section 210(b) if it discriminates
against a qualified individual with a dis-
ability within the meaning of Title II of the
ADA (sections 210 through 230), as applied to
Legislative Branch entities under section
210(b) of the CAA.

(ii) Title III violations. A covered entity
may also violate section 210(b) if it discrimi-
nates against a qualified individual with a
disability within the meaning of Title III of
the ADA (sections 302, 303, and 309), as ap-
plied to Legislative Branch entities under
section 210(b) of the CAA.

(c) Entity Responsible for Correcting a Viola-
tion of Title II Rights and Protections. Correc-
tion of a violation of the rights and protec-
tions against discrimination under Title II of
the ADA, as applied by section 210(b) of the
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CAA, is the responsibility of any entity list-
ed in subsection (a) of section 210 of the CAA
that is a ‘“‘public entity,” as defined by sec-
tion 210(b)(2) of the CAA, and that provides
the specific public service, program, or activ-
ity that forms the basis for the particular
violation of Title II rights and protections
set forth in the charge of discrimination
filed with the General Counsel under section

210(d)(1) of the CAA or the complaint filed by

the General Counsel with the Office under

section 210(d)(3) of the CAA. As used in this
section, an entity provides a public service,
program, or activity if it does so itself, or by

a person or other entity (whether public or

private and regardless of whether that entity

is covered under the CAA) under a contrac-
tual or other arrangement or relationship
with the entity.

(d) Entity Responsible for Correction of Title
III Rights and Protections. Correction of a vio-
lation of the rights and protections against
discrimination under Title III of the ADA, as
applied by section 210(b) of the CAA, is the
responsibility of any entity listed in sub-
section (a) of section 210 of the CAA that
‘“‘operates a place of public accommodation”
(as defined in this section) that forms the
basis, in whole or in part, for the particular
violation of Title III rights and protections
set forth in the charge filed with the General
Counsel under section 210(d)(1) of the CAA
and/or the complaint filed by the General
Counsel with the Office under section
210(d)(3) of the CAA.

(1) Definitions.

As used in this section:

Public accommodation has the meaning set
forth in Part 36 of these regulations.

Operates, with respect to the operations of
a place of public accommodation, includes
the superintendence, control, management,
or direction of the function of the aspects of
the public accommodation that constitute
an architectural barrier or communication
barrier that is structural in nature, or that
otherwise forms the basis for a violation of
the rights and protections of Title III of the
ADA as applied under section 210(b) of the
CAA.

(ii) As used in this section, an entity oper-
ates a place of public accommodation if it
does so itself, or by a person or other entity
(whether public or private and regardless of
whether that entity is covered under the
CAA) under a contractual or other arrange-
ment or relationship with the entity.

(e) Allocation of Responsibility for Correction
of Title II and/or Title III Violations. Where
more than one entity is deemed an entity re-
sponsible for correction of a violation of
Title II and/or Title III rights and protec-
tions under the method set forth in this sec-
tion, as between those parties, allocation of
responsibility for complying with the obliga-
tions of Title II and/or Title III of the ADA
as applied by section 210(b), and for correc-
tion of violations thereunder, may be deter-
mined by contract or other enforceable ar-
rangement or relationship.

Part 35—Nondiscrimination on the Basis of
Disability in Public Services, Programs, or
Activities

Subpart A—General

Sec.

35.101

35.102

35.103

35.104

35.105

Purpose.
Application.
Relationship to other laws.
Definitions.
Self-evaluation.
35.106 Notice.
35.107 Designation of responsible employee
and adoption of grievance procedures.
35.108-35.129 [Reserved]
Subpart B—General Requirements
35.130 General prohibitions against dis-
crimination.
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35.131
35.132
35.133

Illegal use of drugs.
Smoking.
Maintenance of accessible features.
35.134 [Reserved]
35.135 Personal devices and services.
35.136-35.139 [Reserved]
Subpart C—Employment
35.140 Employment discrimination prohib-
ited.
35.141-35.148 [Reserved]

Subpart—Program Accessibility

35.149 Discrimination prohibited.

35.150 Existing facilities.

35.1561 New construction and alterations.
35.152-35.159 [Reserved]

Subpart E—Communications

General.
Text telephones (TTY’s).
Telephone emergency services.
35.163 Information and signage.
35.164 Duties.
35.165 35.169-[Reserved]
35.170 35.189-[Reserved]
35.190 35.999-[Reserved]

SUBPART A—GENERAL
§35.101 Purpose.

The purpose of this part is to effectuate
section 210 of the Congressional Account-
ability Act of 1995 (2 U.S.C. 1331 et seq.)
which, inter alia, applies the rights and pro-
tections of subtitle A of title II of the Ameri-
cans with Disabilities Act of 1990 (42 U.S.C.
12131-12150), which prohibits discrimination
on the basis of disability by public entities.
§35.102 Application.

(a) Except as provided in paragraph (b) of
this section, this part applies to all public
services, programs, and activities provided
or made available by public entities as de-
fined by section 210 of the Congressional Ac-
countability Act of 1995.

(b) To the extent that public transpor-
tation services, programs, and activities of
public entities are covered by subtitle B of
title II of the ADA, as applied by section 210
of the Congressional Accountability Act,
they are not subject to the requirements of
this part.

$35.103 Relationship to other laws.

(a) Rule of interpretation. Except as other-
wise provided in this part, this part shall not
be construed to apply a lesser standard than
the standards applied under title V of the
Rehabilitation Act of 1973 (29 U.S.C. 791) or
the regulations issued by Federal agencies
pursuant to that title.

(b) Other laws. This part does not invali-
date or limit the remedies, rights, and proce-
dures of any other Federal laws otherwise
applicable to covered entities that provide
greater or equal protection for the rights of
individuals with disabilities or individuals
associated with them.

§35.104 Definitions.

For purposes of this part, the term—

Act or CAA means the Congressional Ac-
countability Act of 1995 (Pub. L. 104-1, 109
Stat. 3, 2 U.S.C. §§1301-1438).

ADA means the Americans with Disabil-
ities Act (Pub. L. 101-336, 104 Stat. 327, 42
U.S.C. 12101-12213 and 47 U.S.C. 225 and 611),
as applied to covered entities by section 210
of the CAA.

Auxiliary aids and services includes—

(1) Qualified interpreters, notetakers, tran-
scription services, written materials, tele-
phone handset amplifiers, assistive listening
devices, assistive listening systems, tele-
phones compatible with hearing aids, closed
caption decoders, open and closed cap-
tioning, text telephones (TTY’s), videotext
displays, or other effective methods of mak-
ing aurally delivered materials available to
individuals with hearing impairments;

35.160
35.161
35.162
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(2) Qualified readers, taped texts, audio re-
cordings, Brailled materials, large print ma-
terials, or other effective methods of making
visually delivered materials available to in-
dividuals with visual impairments;

(3) Acquisition or modification of equip-
ment or devices; and

(4) Other similar services and actions.

Board means the Board of Directors of the
Office of Compliance.

Current illegal use of drugs means illegal use
of drugs that occurred recently enough to
justify a reasonable belief that a person’s
drug use is current or that continuing use is
a real and ongoing problem.

Disability means, with respect to an indi-
vidual, a physical or mental impairment
that substantially limits one or more of the
major life activities of such individual; a
record of such an impairment; or being re-
garded as having such an impairment.

(1)(i) The phrase physical or mental impair-
ment means—

(A) Any physiological disorder or condi-
tion, cosmetic disfigurement, or anatomical
loss affecting one or more of the following
body systems: Neurological, musculo-
skeletal, special sense organs, respiratory
(including speech organs), cardiovascular, re-
productive, digestive, genitourinary, hemic
and lymphatic, skin, and endocrine;

(B) Any mental or psychological disorder
such as mental retardation, organic brain
syndrome, emotional or mental illness, and
specific learning disabilities.

(ii) The phrase physical or mental impair-
ment includes, but is not limited to, such
contagious and noncontagious diseases and
conditions as orthopedic, visual, speech and
hearing impairments, cerebral palsy, epi-
lepsy, muscular dystrophy, multiple scle-
rosis, cancer, heart disease, diabetes, mental
retardation, emotional illness, specific learn-
ing disabilities, HIV disease (whether symp-
tomatic or asymptomatic), tuberculosis,
drug addiction, and alcoholism.

(iii) The phrase physical or mental impair-
ment does not include homosexuality or bi-
sexuality.

(2) The phrase major life activities means
functions such as caring for one’s self, per-
forming manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and work-
ing.

(3) The phrase has a record of such an im-
pairment means has a history of, or has been
misclassified as having, a mental or physical
impairment that substantially limits one or
more major life activities.

(4) The phrase is regarded as having an im-
pairment means—

(i) Has a physical or mental impairment
that does not substantially limit major life
activities but that is treated by a public en-
tity as constituting such a limitation;

(ii) Has a physical or mental impairment
that substantially limits major life activi-
ties only as a result of the attitudes of oth-
ers toward such impairment; or

(iii) Has none of the impairments defined
in paragraph (1) of this definition but is
treated by a public entity as having such an

impairment.
(5) The term disability does not include—
1) Transvestism, transsexualism,

pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
ical impairments, or other sexual behavior
disorders;

(ii) Compulsive gambling, kleptomania, or
pyromania; or

(iii) Psychoactive substance use disorders
resulting from current illegal use of drugs.

Drug means a controlled substance, as de-
fined in schedules I through V of section 202
of the Controlled Substances Act (21 U.S.C.

812).
Facility means all or any portion of build-
ings, structures, sites, complexes, equip-
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ment, rolling stock or other conveyances,
roads, walks, passageways, parking lots, or
other real or personal property, including
the site where the building, property, struc-
ture, or equipment is located.

General Counsel means the General Counsel
of the Office of Compliance.

Historic preservation programs means pro-
grams conducted by a public entity that
have preservation of historic properties as a
primary purpose.

Historic properties means those properties
that are listed or eligible for listing in the
National Register of Historic Places or prop-
erties designated as historic under State or
local law.

Illegal use of drugs means the use of one or
more drugs, the possession or distribution of
which is unlawful under the Controlled Sub-
stances Act (21 U.S.C. 812). The term illegal
use of drugs does not include the use of a
drug taken under supervision by a licensed
health care professional, or other uses au-
thorized by the Controlled Substances Act or
other provisions of Federal law.

Individual with a disability means a person
who has a disability. The term individual
with a disability does not include an indi-
vidual who is currently engaging in the ille-
gal use of drugs, when the public entity acts
on the basis of such use.

Public entity means any of the following en-

tities that provides public services, pro-
grams, or activities:
(1) each office of the Senate, including

each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Capitol Guide Service;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Senate Restaurants and
the Botanic Garden);

(8) the Office of the Attending Physician;
and

(9) the Office of Compliance.

Qualified individual with a disability means
an individual with a disability who, with or
without reasonable modifications to rules,
policies, or practices, the removal of archi-
tectural, communication, or transportation
barriers, or the provision of auxiliary aids
and services, meets the essential eligibility
requirements for the receipt of services or
the participation in programs or activities
provided by a public entity.

Qualified interpreter means an interpreter
who is able to interpret effectively, accu-
rately, and impartially both receptively and
expressively, using any necessary specialized
vocabulary.

Section 504 means section 504 of the Reha-
bilitation Act of 1973 (Pub. L. 93-112, 87 Stat.
394 (29 U.S.C. 794)), as amended.

§35.105 Self-evaluation.

(a) A public entity shall, within one year of
the effective date of this part, evaluate its
current services, policies, and practices, and
the effects thereof, that do not or may not
meet the requirements of this part and, to
the extent modification of any such services,
policies, and practices is required, the public
entity shall proceed to make the necessary
modifications.

(b) A public entity shall provide an oppor-
tunity to interested persons, including indi-
viduals with disabilities or organizations
representing individuals with disabilities, to
participate in the self-evaluation process by
submitting comments.

(c) A public entity that employs 50 or more
persons shall, for at least three years fol-
lowing completion of the self-evaluation,
maintain on file and make available for pub-
lic inspection:
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(1) A list of the interested persons con-
sulted;

(2) A description of areas examined and
any problems identified; and

(3) A description of any modifications
made.

§35.106 Notice.

A public entity shall make available to ap-
plicants, participants, beneficiaries, and
other interested persons information regard-
ing the provisions of this part and its appli-
cability to the public services, programs, or
activities of the public entity, and make
such information available to them in such
manner as the head of the entity finds nec-
essary to apprise such persons of the protec-
tions against discrimination assured them
by the CAA and this part.

§35.107 Designation of responsible employee and
adoption of grievance procedures.

(a) Designation of responsible employee. A
public entity that employs 50 or more per-
sons shall designate at least one employee to
coordinate its efforts to comply with and
carry out its responsibilities under this part,
including any investigation of any complaint
communicated to it alleging its noncompli-
ance with this part or alleging any actions
that would be prohibited by this part. The
public entity shall make available to all in-
terested individuals the name, office address,
and telephone number of the employee or
employees designated pursuant to this para-
graph.

(b) Complaint procedure. A public entity
that employs 50 or more persons shall adopt
and publish grievance procedures providing
for prompt and equitable resolution of com-
plaints alleging any action that would be
prohibited by this part.
$835.108—35.129 [Reserved]

SUBPART B—GENERAL REQUIREMENTS
§35.130 General prohibitions against discrimina-
tion.

(a) No qualified individual with a disability
shall, on the basis of disability, be excluded
from participation in or be denied the bene-
fits of the public services, programs, or ac-
tivities of a public entity, or be subjected to
discrimination by any public entity.

(b)(1) A public entity, in providing any
public aid, benefit, or service, may not, di-
rectly or through contractual, licensing, or
other arrangements, on the basis of dis-
ability—

(i) Deny a qualified individual with a dis-
ability the opportunity to participate in or
benefit from the public aid, benefit, or serv-

ice;

(ii) Afford a qualified individual with a dis-
ability an opportunity to participate in or
benefit from the public aid, benefit, or serv-
ice that is not equal to that afforded others;

(iii) Provide a qualified individual with a
disability with a public aid, benefit, or serv-
ice that is not as effective in affording equal
opportunity to obtain the same result, to
gain the same benefit, or to reach the same
level of achievement as that provided to oth-
ers;

(iv) Provide different or separate public
aids, benefits, or services to individuals with
disabilities or to any class of individuals
with disabilities than is provided to others
unless such action is necessary to provide
qualified individuals with disabilities with
public aids, benefits, or services that are as
effective as those provided to others;

(v) Aid or perpetuate discrimination
against a qualified individual with a dis-
ability by providing significant assistance to
an agency, organization, or person that dis-
criminates on the basis of disability in pro-
viding any public aid, benefit, or service to
beneficiaries of the public entity’s program;

(vi) Deny a qualified individual with a dis-
ability the opportunity to participate as a
member of planning or advisory boards;
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(vii) Otherwise limit a qualified individual
with a disability in the enjoyment of any
right, privilege, advantage, or opportunity
enjoyed by others receiving the public aid,
benefit, or service.

(2) A public entity may not deny a quali-
fied individual with a disability the oppor-
tunity to participate in public services, pro-
grams, or activities that are not separate or
different, despite the existence of permis-
sibly separate or different programs or ac-
tivities.

(3) A public entity may not, directly or
through contractual or other arrangements,
utilize criteria or methods of administra-
tion:

(i) That have the effect of subjecting quali-
fied individuals with disabilities to discrimi-
nation on the basis of disability;

(ii) That have the purpose or effect of de-
feating or substantially impairing accom-
plishment of the objectives of the public en-
tity’s public program with respect to individ-
uals with disabilities; or

(iii) That perpetuate the discrimination of
another public entity if both public entities
are subject to common administrative con-
trol.

(4) A public entity may not, in determining
the site or location of a facility, make selec-
tions—

(i) That have the effect of excluding indi-
viduals with disabilities from, denying them
the public benefits of, or otherwise sub-
jecting them to discrimination; or

(ii) That have the purpose or effect of de-
feating or substantially impairing the ac-
complishment of the objectives of the public
service, program, or activity with respect to
individuals with disabilities.

(5) A public entity, in the selection of pro-
curement contractors, may not use criteria
that subject qualified individuals with dis-
abilities to discrimination on the basis of
disability.

(6) A public entity may not administer a li-
censing or certification program in a manner
that subjects qualified individuals with dis-
abilities to discrimination on the basis of
disability, nor may a public entity establish
requirements for the public programs or ac-
tivities of licensees or certified entities that
subject qualified individuals with disabilities
to discrimination on the basis of disability.
The public programs or activities of entities
that are licensed or certified by a public en-
tity are not, themselves, covered by this
part.

(7) A public entity shall make reasonable
modifications in policies, practices, or proce-
dures when the modifications are necessary
to avoid discrimination on the basis of dis-
ability, unless the public entity can dem-
onstrate that making the modifications
would fundamentally alter the nature of the
public service, program, or activity.

(8) A public entity shall not impose or
apply eligibility criteria that screen out or
tend to screen out an individual with a dis-
ability or any class of individuals with dis-
abilities from fully and equally enjoying any
public service, program, or activity, unless
such criteria can be shown to be necessary
for the provision of the public service, pro-
gram, or activity being offered.

(c) Nothing in this part prohibits a public
entity from providing public benefits, serv-
ices, or advantages to individuals with dis-
abilities, or to a particular class of individ-
uals with disabilities beyond those required
by this part.

(d) A public entity shall administer public
services, programs, and activities in the
most integrated setting appropriate to the
needs of qualified individuals with disabil-
ities.

(e)(1) Nothing in this part shall be con-
strued to require an individual with a dis-
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ability to accept an accommodation, aid,
service, opportunity, or benefit provided
under the CAA or this part which such indi-
vidual chooses not to accept.

(2) Nothing in the CAA or this part author-
izes the representative or guardian of an in-
dividual with a disability to decline food,
water, medical treatment, or medical serv-
ices for that individual.

(f) A public entity may not place a sur-
charge on a particular individual with a dis-
ability or any group of individuals with dis-
abilities to cover the costs of measures, such
as the provision of auxiliary aids or program
accessibility, that are required to provide
that individual or group with the non-
discriminatory treatment required by the
CAA or this part.

(g) A public entity shall not exclude or
otherwise deny equal public services, pro-
grams, or activities to an individual or enti-
ty because of the known disability of an indi-
vidual with whom the individual or entity is
known to have a relationship or association.
§35.131 Illegal use of drugs.

(a) General. (1) Except as provided in para-
graph (b) of this section, this part does not
prohibit discrimination against an indi-
vidual based on that individual’s current il-
legal use of drugs.

(2) A public entity shall not discriminate
on the basis of illegal use of drugs against an
individual who is not engaging in current il-
legal use of drugs and who—

(i) Has successfully completed a supervised
drug rehabilitation program or has otherwise
been rehabilitated successfully;

(ii) Is participating in a supervised reha-
bilitation program; or

(iii) Is erroneously regarded as engaging in
such use.

(b) Health and drug rehabilitation services.
(1) A public entity shall not deny public
health services, or public services provided
in connection with drug rehabilitation, to an
individual on the basis of that individual’s
current illegal use of drugs, if the individual
is otherwise entitled to such services.

(2) A drug rehabilitation or treatment pro-
gram may deny participation to individuals
who engage in illegal use of drugs while they
are in the program.

(c) Drug testing. (1) This part does not pro-
hibit a public entity from adopting or admin-
istering reasonable policies or procedures,
including but not limited to drug testing, de-
signed to ensure that an individual who for-
merly engaged in the illegal use of drugs is
not now engaging in current illegal use of
drugs.

(2) Nothing in paragraph (c) of this section
shall be construed to encourage, prohibit, re-
strict, or authorize the conduct of testing for
the illegal use of drugs.

§35.132 Smoking.

This part does not preclude the prohibition
of, or the imposition of restrictions on,
smoking in transportation covered by this
part.

§35.133 Maintenance of accessible features.

(a) A public entity shall maintain in oper-
able working condition those features of fa-
cilities and equipment that are required to
be readily accessible to and usable by per-
sons with disabilities by the CAA or this
part.

(b) This section does not prohibit isolated
or temporary interruptions in service or ac-
cess due to maintenance or repairs.

§35.134 [Reserved]
$35.135 Personal devices and services.

This part does not require a public entity
to provide to individuals with disabilities
personal devices, such as wheelchairs; indi-
vidually prescribed devices, such as prescrip-
tion eyeglasses or hearing aids; readers for
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personal use or study; or services of a per-
sonal nature including assistance in eating,
toileting, or dressing.
$§635.136-35.139 [Reserved]

SUBPART C—EMPLOYMENT
§35.140 Employment discrimination prohibited.

(a) No qualified individual with a disability
shall, on the basis of disability, be subjected
to discrimination in employment under any
service, program, or activity conducted by a
public entity.

(b)(1) For purposes of this part, the re-
quirements of title I of the Americans With
Disabilities Act (‘“ADA”’), as established by
the regulations of the Equal Employment
Opportunity Commission in 29 CFR part 1630,
apply to employment in any service, pro-
gram, or activity conducted by a public enti-
ty if that public entity is also subject to the
jurisdiction of title I of the ADA, as applied
by section 201 of the CAA.

(2) For the purposes of this part, the re-
quirements of section 504 of the Rehabilita-
tion Act of 1973, as established by the regula-
tions of the Department of Justice in 28 CFR
part 41, as those requirements pertain to em-
ployment, apply to employment in any serv-
ice, program, or activity conducted by a pub-
lic entity if that public entity is not also
subject to the jurisdiction of title I of the
ADA, as applied by section 201 of the CAA.

(c) Notwithstanding anything contained in
this subpart, with respect to any claim of
employment discrimination asserted by any
covered employee, the exclusive remedy
shall be under section 201 of the CAA.

$835.141-35.148 [Reserved]
SUBPART D—PROGRAM ACCESSIBILITY
§35.149 Discrimination prohibited.

Except as otherwise provided in §35.150, no
qualified individual with a disability shall,
because a public entity’s facilities are inac-
cessible to or unusable by individuals with
disabilities, be excluded from participation
in, or be denied the benefits of the public
services, programs, or activities of a public
entity, or be subjected to discrimination by
any public entity.

§35.150 Existing facilities.

(a) General. A public entity shall operate
each public service, program, or activity so
that the public service, program, or activity,
when viewed in its entirety, is readily acces-
sible to and usable by individuals with dis-
abilities. This paragraph does not—

(1) Necessarily require a public entity to
make each of its existing facilities accessible
to and usable by individuals with disabil-
ities;

(2) Require a public entity to take any ac-
tion that would threaten or destroy the his-
toric significance of an historic property; or

(3) Require a public entity to take any ac-
tion that it can demonstrate would result in
a fundamental alteration in the nature of a
public service, program, or activity or in
undue financial and administrative burdens.
In those circumstances where personnel of
the public entity believe that the proposed
action would fundamentally alter the public
service, program, or activity or would result
in undue financial and administrative bur-
dens, a public entity has the burden of prov-
ing that compliance with §35.150(a) of this
part would result in such alteration or bur-
dens. The decision that compliance would re-
sult in such alteration or burdens must be
made by the head of a public entity or his or
her designee after considering all resources
available for use in the funding and oper-
ation of the service, program, or activity,
and must be accompanied by a written state-
ment of the reasons for reaching that conclu-
sion. If an action would result in such an al-
teration or such burdens, a public entity
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shall take any other action that would not
result in such an alteration or such burdens
but would nevertheless ensure that individ-
uals with disabilities receive the public bene-
fits or services provided by the public entity.

(b) Methods—(1) General. A public entity
may comply with the requirements of this
section through such means as redesign of
equipment, reassignment of services to ac-
cessible buildings, assignment of aides to
beneficiaries, home visits, delivery of serv-
ices at alternate accessible sites, alteration
of existing facilities and construction of new
facilities, use of accessible rolling stock or
other conveyances, or any other methods
that result in making its public services,
programs, or activities readily accessible to
and usable by individuals with disabilities. A
public entity is not required to make struc-
tural changes in existing facilities where
other methods are effective in achieving
compliance with this section. A public enti-
ty, in making alterations to existing build-
ings, shall meet the accessibility require-
ments of §35.1561. In choosing among avail-
able methods for meeting the requirements
of this section, a public entity shall give pri-
ority to those methods that offer public serv-
ices, programs, and activities to qualified in-
dividuals with disabilities in the most inte-
grated setting appropriate.

(2) Historic preservation programs. In meet-
ing the requirements of §35.150(a) in historic
preservation programs, a public entity shall
give priority to methods that provide phys-
ical access to individuals with disabilities. In
cases where a physical alteration to an his-
toric property is not required because of
paragraph (a)(2) or (a)(3) of this section, al-
ternative methods of achieving program ac-
cessibility include—

(i) Using audio-visual materials and de-
vices to depict those portions of an historic
property that cannot otherwise be made ac-
cessible;

(ii) Assigning persons to guide individuals
with handicaps into or through portions of
historic properties that cannot otherwise be
made accessible; or

(iii) Adopting other innovative methods.

(c) Time period for compliance. Where struc-
tural changes in facilities are undertaken to
comply with the obligations established
under this section, such changes shall be
made by within three years of January 1,
1997, but in any event as expeditiously as
possible.

(d) Transition plan. (1) In the event that
structural changes to facilities will be un-
dertaken to achieve program accessibility, a
public entity that employs 50 or more per-
sons shall develop, within six months of Jan-
uary 1, 1997, a transition plan setting forth
the steps mnecessary to complete such
changes. A public entity shall provide an op-
portunity to interested persons, including in-
dividuals with disabilities or organizations
representing individuals with disabilities, to
participate in the development of the transi-
tion plan by submitting comments. A copy of
the transition plan shall be made available
for public inspection.

(2) If a public entity has responsibility or
authority over streets, roads, or walkways,
its transition plan shall include a schedule
for providing curb ramps or other sloped
areas where pedestrian walks cross curbs,
giving priority to walkways serving entities
covered by the CAA, including covered of-
fices and facilities, transportation, places of
public accommodation, and employers, fol-
lowed by walkways serving other areas.

(3) The plan shall, at a minimum—

(i) Identify physical obstacles in the public
entity’s facilities that limit the accessibility
of its public programs or activities to indi-
viduals with disabilities;

(ii) Describe in detail the methods that
will be used to make the facilities accessible;
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(iii) Specify the schedule for taking the
steps necessary to achieve compliance with
this section and, if the time period of the
transition plan is longer than one year, iden-
tify steps that will be taken during each
year of the transition period; and

(iv) Indicate the official responsible for im-
plementation of the plan.

§35.151 New construction and alterations.

(a) Design and construction. Each facility or
part of a facility constructed by, on behalf
of, or for the use of a public entity shall be
designed and constructed in such manner
that the facility or part of the facility is
readily accessible to and usable by individ-
uals with disabilities, if the construction was
commenced after January 1, 1997.

(b) Alteration. Each facility or part of a fa-
cility altered by, on behalf of, or for the use
of a public entity in a manner that affects or
could affect the usability of the facility or
part of the facility shall, to the maximum
extent feasible, be altered in such manner
that the altered portion of the facility is
readily accessible to and usable by individ-
uals with disabilities, if the alteration was
commenced after January 1, 1997.

(c) Accessibility standards. Design, construc-
tion, or alteration of facilities in conform-
ance with the Uniform Federal Accessibility
Standards (UFAS) (Appendix B to Part 36 of
these regulations) or with the Americans
with Disabilities Act Accessibility Guide-
lines for Buildings and Facilities (ADAAG)
(Appendix A to Part 36 of these regulations)
shall be deemed to comply with the require-
ments of this section with respect to those
facilities, except that the elevator exemp-
tion contained at 4.1.3(56) and 4.1.6(1)(j) of
ADAAG shall not apply. Departures from
particular requirements of either standard
by the use of other methods shall be per-
mitted when it is clearly evident that equiv-
alent access to the facility or part of the fa-
cility is thereby provided.

(d) Alterations: Historic properties. (1) Alter-
ations to historic properties shall comply, to
the maximum extent feasible, with section
4.1.7 of UFAS or section 4.1.7 of ADAAG.

(2) If it is not feasible to provide physical
access to an historic property in a manner
that will not threaten or destroy the historic
significance of the building or facility, alter-
native methods of access shall be provided
pursuant to the requirements of §35.150.

(e) Curb ramps. (1) Newly constructed or al-
tered streets, roads, and highways must con-
tain curb ramps or other sloped areas at any
intersection having curbs or other barriers
to entry from a street level pedestrian walk-
way.

(2) Newly constructed or altered street
level pedestrian walkways must contain curb
ramps or other sloped areas at intersections
to streets, roads, or highways.
$835.152—35.159 [Reserved]

SUBPART E—COMMUNICATIONS
§35.160 General.

(a) A public entity shall take appropriate
steps to ensure that communications with
applicants, participants, and members of the
public with disabilities are as effective as
communications with others.

(b)(1) A public entity shall furnish appro-
priate auxiliary aids and services where nec-
essary to afford an individual with a dis-
ability an equal opportunity to participate
in, and enjoy the benefits of, a public service,
program, or activity conducted by a public
entity.

(2) In determining what type of auxiliary
aid and service is necessary, a public entity
shall give primary consideration to the re-
quests of the individual with disabilities.
§35.161 Text telephones (TTY’s).

Where a public entity communicates by
telephone with applicants and beneficiaries,
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TTY’s or equally effective telecommuni-
cation systems shall be used to communicate
with individuals with impaired hearing or
speech.

§35.162 Telephone emergency services.

Telephone emergency services, including
911 services, shall provide direct access to in-
dividuals who use TTY’s and computer
modems.

§35.163 Information and signage.

(a) A public entity shall ensure that inter-
ested persons, including persons with im-
paired vision or hearing, can obtain informa-
tion as to the existence and location of ac-
cessible public services, activities, and facili-
ties.

(b) A public entity shall provide signage at
all inaccessible entrances to each of its pub-
lic facilities, directing users to an accessible
entrance or to a location at which they can
obtain information about accessible public
facilities. The international symbol for ac-
cessibility shall be used at each accessible
entrance of a public facility.

§35.164 Duties.

This subpart does not require a public enti-
ty to take any action that it can dem-
onstrate would result in a fundamental al-
teration in the nature of a public service,
program, or activity or in undue financial
and administrative burdens. In those cir-
cumstances where personnel of the public en-
tity believe that the proposed action would
fundamentally alter the public service, pro-
gram, or activity or would result in undue fi-
nancial and administrative burdens, a public
entity has the burden of proving that com-
pliance with this subpart would result in
such alteration or burdens. The decision that
compliance would result in such alteration
or burdens must be made by the head of the
public entity or his or her designee after con-
sidering all resources available for use in the
funding and operation of the public service,
program, or activity and must be accom-
panied by a written statement of the reasons
for reaching that conclusion. If an action re-
quired to comply with this subpart would re-
sult in such an alteration or such burdens, a
public entity shall take any other action
that would not result in such an alteration
or such burdens but would nevertheless en-
sure that, to the maximum extent possible,
individuals with disabilities receive the pub-
lic benefits or services provided by the public
entity.
$8 35.165—35.169 [Reserved]
$§835.170—35.999 [Reserved]

Part 36—Nondiscrimination on the Basis of

Disability by Public Accommodations
Subpart A—General

Sec.
36.101 Purpose.
36.102 Application.
36.103 Relationship to other laws.
36.104 Definitions.
36.105-36.199 [Reserved]
Subpart B—General Requirements

36.201 General.

36.202 Activities.

36.203 Integrated settings.

36.204 Administrative methods.

36.206 Association.

36.206 [Reserved]

36.207 Places of public accommodations lo-
cated in private residences.

36.208 Direct threat.

36.209 Illegal use of drugs.

36.210 Smoking.

36.211 Maintenance of accessible features.

36.212 Insurance.

36.213 Relationship of subpart B to subparts
C and D of this part.

36.214-36.299 [Reserved]

Subpart C—Specific Requirements

36.301 Eligibility criteria.
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36.302 Modifications in policies, practices, or
procedures.

36.303 Auxiliary aids and services.

36.304 Removal of barriers.

36.305 Alternatives to barrier removal.

36.306 Personal devices and services.

36.307 Accessible or special goods.

36.308 Seating in assembly areas.

36.309 Examinations and courses.

36.310 Transportation provided by public ac-
commodations.

36.311-36.399 [Reserved]

Subpart D—New Construction and Alterations

36.401 New construction.

36.402 Alterations.

36.403 Alterations: Path of travel.

36.404 Alterations: Elevator exemption.

36.405 Alterations: Historic preservation.

36.406 Standards for new construction and al-
terations.

36.407 Temporary suspension of certain de-
tectable warning requirements.

36.408-36.499 [Reserved]

36.501-36.608 [Reserved]

Appendix A to Part 36—Standards for Acces-
sible Design

Appendix B to Part 36—Uniform Federal Ac-
cessibility Standards

SUBPART A—GENERAL

$36.101 Purpose.

The purpose of this part is to implement
section 210 of the Congressional Account-
ability Act of 1995 (2 U.S.C. 1331 et seq.)
which, inter alia, applies the rights and pro-
tections of sections of title III of the Ameri-
cans with Disabilities Act of 1990 (42 U.S.C.
12181), which prohibits discrimination on the
basis of disability by public accommodations
and requires places of public accommodation
to be designed, constructed, and altered in
compliance with the accessibility standards
established by this part.

§36.102 Application.

(a) General. This part applies to any—(1)
Public accommodation; or

(2) covered entity that offers examinations
or courses related to applications, licensing,
certification, or credentialing for secondary
or postsecondary education, professional, or
trade purposes.

(b) Public accommodations. (1) The require-
ments of this part applicable to public ac-
commodations are set forth in subparts B, C,
and D of this part.

(2) The requirements of subparts B and C of
this part obligate a public accommodation
only with respect to the operations of a place
of public accommodation.

(3) The requirements of subpart D of this
part obligate a public accommodation only
with respect to a facility used as, or designed
or constructed for use as, a place of public
accommodation.

(c) Eraminations and courses. The require-
ments of this part applicable to covered enti-
ties that offer examinations or courses as
specified in paragraph (a) of this section are
set forth in §36.309.
$36.103 Relationship to other laws.

(a) Rule of interpretation. Except as other-
wise provided in this part, this part shall not
be construed to apply a lesser standard than
the standards applied under title V of the
Rehabilitation Act of 1973 (29 U.S.C. 791) or
the regulations issued by Federal agencies
pursuant to that title.

(b) Other laws. This part does not invali-
date or limit the remedies, rights, and proce-
dures of any other Federal laws otherwise
applicable to covered entities that provide
greater or equal protection for the rights of
individuals with disabilities or individuals
associated with them.

$36.104 Definitions.
For purposes of this part, the term—
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Act or CAA means the Congressional Ac-
countability Act of 1995 (Pub. L. 104-1, 109
Stat. 3, 2 U.S.C. §§1301-1438).

ADA means the Americans with Disabil-
ities Act of 1990 (Pub. L. 101-336, 104 Stat. 327,
42 U.S.C. 12101-12213 and 47 U.S.C. 225 and
611), as applied to covered entities by section
210 of the CAA.

Covered entity means any entity listed in
section 210(a) of the CAA that operates a
place of public accommodation.

Current illegal use of drugs means illegal use
of drugs that occurred recently enough to
justify a reasonable belief that a person’s
drug use is current or that continuing use is
a real and ongoing problem.

Disability means, with respect to an indi-
vidual, a physical or mental impairment
that substantially limits one or more of the
major life activities of such individual; a
record of such an impairment; or being re-
garded as having such an impairment.

(1) The phrase physical or mental impairment
means

(i) Any physiological disorder or condition,
cosmetic disfigurement, or anatomical loss
affecting one or more of the following body
systems: neurological; musculoskeletal; spe-
cial sense organs; respiratory, including
speech organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and lym-
phatic; skin; and endocrine;

(ii) Any mental or psychological disorder
such as mental retardation, organic brain
syndrome, emotional or mental illness, and
specific learning disabilities;

(iii) The phrase physical or mental impair-
ment includes, but is not limited to, such
contagious and noncontagious diseases and
conditions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy, epi-
lepsy, muscular dystrophy, multiple scle-
rosis, cancer, heart disease, diabetes, mental
retardation, emotional illness, specific learn-
ing disabilities, HIV disease (whether symp-
tomatic or asymptomatic), tuberculosis,
drug addiction, and alcoholism;

(iv) The phrase physical or mental impair-
ment does not include homosexuality or bi-
sexuality.

(2) The phrase major life activities means
functions such as caring for one’s self, per-
forming manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and work-
ing.

(3) The phrase has a record of such an im-
pairment means has a history of, or as been
misclassified as having, a mental or physical
impairment that substantially limits one or
more major life activities.

(4) The phrase is regarded as having an im-
pairment means

(i) Has a physical or mental impairment
that does not substantially limit major life
activities but that is treated by a covered
entity as constituting such a limitation;

(ii) Has a physical or mental impairment
that substantially limits major life activi-
ties only as a result of the attitudes of oth-
ers toward such impairment; or

(iii) Has none of the impairments defined
in paragraph (1) of this definition but is
treated by a covered entity as having such
an impairment.

(5) The term disability does not include—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
ical impairments, or other sexual behavior
disorders;

(ii) Compulsive gambling, kleptomania, or
pyromania; or

(iii) Psychoactive substance use disorders
resulting from current illegal use of drugs.

Drug means a controlled substance, as de-
fined in schedules I through V of section 202
of the Controlled Substances Act (21 U.S.C.
812).
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Facility means all or any portion of build-
ings, structures, sites, complexes, equip-
ment, rolling stock or other conveyances,
roads, walks, passageways, parking lots, or
other real or personal property, including
the site where the building, property, struc-
ture, or equipment is located.

Illegal use of drugs means the use of one or
more drugs, the possession or distribution of
which is unlawful under the Controlled Sub-
stances Act (21 U.S.C. 812). The term ‘‘illegal
use of drugs’ does not include the use of a
drug taken under supervision by a licensed
health care professional, or other uses au-
thorized by the Controlled Substances Act or
other provisions of Federal law.

Individual with a disability means a person
who has a disability. The term ‘‘individual
with a disability’’ does not include an indi-
vidual who is currently engaging in the ille-
gal use of drugs, when the covered entity
acts on the basis of such use.

Place of public accommodation means a facil-
ity, operated by a covered entity, whose op-
erations fall within at least one of the fol-
lowing categories—

(1) An inn, hotel, motel, or other place of
lodging, except for an establishment located
within a building that contains not more
than five rooms for rent or hire and that is
actually occupied by the proprietor of the es-
tablishment as the residence of the propri-
etor;

(2) A restaurant, bar, or other establish-
ment serving food or drink;

(3) A motion picture house, theater, con-
cert hall, stadium, or other place of exhi-
bition or entertainment;

(4) An auditorium, convention center, lec-
ture hall, or other place of public gathering;

(5) A bakery, grocery store, clothing store,
hardware store, shopping center, or other
sales or rental establishment;

(6) A laundromat, dry-cleaner, bank, bar-
ber shop, beauty shop, travel service, shoe
repair service, funeral parlor, gas station, of-
fice of an accountant or lawyer, pharmacy,
insurance office, professional office of a
health care provider, hospital, or other serv-
ice establishment;

(7) A terminal, depot, or other station used
for specified public transportation;

(8) A museum, library, gallery, or other
place of public display or collection;

(9) A park, zoo, amusement park, or other
place of recreation;

(10) A nursery, elementary, secondary, un-
dergraduate, or postgraduate covered school,
or other place of education;

(11) A day care center, senior citizen cen-
ter, homeless shelter, food bank, adoption
agency, or other social service center estab-
lishment; and

(12) A gymnasium, health spa, bowling
alley, golf course, or other place of exercise
or recreation.

Public accommodation means a covered enti-
ty that operates a place of public accommo-
dation.

Public entity means any of the following en-

tities that provides public services, pro-
grams, or activities:
(1) each office of the Senate, including

each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Capitol Guide Service;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Senate Restaurants and
the Botanic Garden);

(8) the Office of the Attending Physician;
and

(9) the Office of Compliance.
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Qualified interpreter means an interpreter
who is able to interpret effectively, accu-
rately and impartially both receptively and
expressively, using any necessary specialized
vocabulary.

Readily achievable means easily accom-
plishable and able to be carried out without
much difficulty or expense. In determining
whether an action is readily achievable fac-
tors to be considered include—

(1) The nature and cost of the action need-
ed under this part;

(2) The overall financial resources of the
site or sites involved in the action; the num-
ber of persons employed at the site; the ef-
fect on expenses and resources; legitimate
safety requirements that are necessary for
safe operation, including crime prevention
measures; or the impact otherwise of the ac-
tion upon the operation of the site;

(3) The geographic separateness, and the
administrative or fiscal relationship of the
site or sites in question to any parent entity;

(4) If applicable, the overall financial re-
sources of any parent entity; the overall size
of the parent entity with respect to the num-
ber of its employees; the number, type, and
location of its facilities; and

(5) If applicable, the type of operation or
operations of any parent entity, including
the composition, structure, and functions of
the workforce of the parent entity.

Service animal means any guide dog, signal
dog, or other animal individually trained to
do work or perform tasks for the benefit of
an individual with a disability, including,
but not limited to, guiding individuals with
impaired vision, alerting individuals with
impaired hearing to intruders or sounds, pro-
viding minimal protection or rescue work,
pulling a wheelchair, or fetching dropped
items.

Specified public transportation means trans-
portation by bus, rail, or any other convey-
ance (other than by aircraft) that provides
the general public with general or special
service (including charter service) on a reg-
ular and continuing basis.

Undue burden means significant difficulty
or expense. In determining whether an ac-
tion would result in an undue burden, factors
to be considered include—

(1) The nature and cost of the action need-
ed under this part;

(2) The overall financial resources of the
site or sites involved in the action; the num-
ber of persons employed at the site; the ef-
fect on expenses and resources; legitimate
safety requirements that are necessary for
safe operation, including crime prevention
measures; or the impact otherwise of the ac-
tion upon the operation of the site;

(3) The geographic separateness, and the
administrative or fiscal relationship of the
site or sites in question to any parent entity;

(4) If applicable, the overall financial re-
sources of any parent entity; the overall size
of the parent entity with respect to the num-
ber of its employees; the number, type, and
location of its facilities; and

(b) If applicable, the type of operation or
operations of any parent entity, including
the composition, structure, and functions of
the workforce of the parent entity.

SUBPART B GENERAL REQUIREMENTS
$36.201 General.

Prohibition of discrimination. No individual
shall be discriminated against on the basis of
disability in the full and equal enjoyment of
the goods, services, facilities, privileges, ad-
vantages, or accommodations of any place of
public accommodation by any covered entity
who operates a place of public accommoda-
tion.
$36.202 Activities.

(a) Denial of participation. A public accom-
modation shall not subject an individual or
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class of individuals on the basis of a dis-
ability or disabilities of such individual or
class, directly, or through contractual, li-
censing, or other arrangements, to a denial
of the opportunity of the individual or class
to participate in or benefit from the goods,
services, facilities, privileges, advantages, or
accommodations of a place of public accom-
modation.

(b) Participation in unequal benefit. A public
accommodation shall not afford an indi-
vidual or class of individuals, on the basis of
a disability or disabilities of such individual
or class, directly, or through contractual, li-
censing, or other arrangements, with the op-
portunity to participate in or benefit from a
good, service, facility, privilege, advantage,
or accommodation that is not equal to that
afforded to other individuals.

(c) Separate benefit. A public accommoda-
tion shall not provide an individual or class
of individuals, on the basis of a disability or
disabilities of such individual or class, di-
rectly, or through contractual, licensing, or
other arrangements with a good, service, fa-
cility, privilege, advantage, or accommoda-
tion that is different or separate from that
provided to other individuals, unless such ac-
tion is necessary to provide the individual or
class of individuals with a good, service, fa-
cility, privilege, advantage, or accommoda-
tion, or other opportunity that is as effective
as that provided to others.

(d) Individual or class of individuals. For
purposes of paragraphs (a) through (c) of this
section, the term individual or class of indi-
viduals refers to the clients or customers of
the public accommodation that enter into
the contractual, licensing, or other arrange-
ment.

$36.203 Integrated settings.

(a) General. A public accommodation shall
afford goods, services, facilities, privileges,
advantages, and accommodations to an indi-
vidual with a disability in the most inte-
grated setting appropriate to the needs of
the individual.

(b) Opportunity to participate. Notwith-
standing the existence of separate or dif-
ferent programs or activities provided in ac-
cordance with this subpart, a public accom-
modation shall not deny an individual with a
disability an opportunity to participate in
such programs or activities that are not sep-
arate or different.

(c) Accommodations and services. (1) Nothing
in this part shall be construed to require an
individual with a disability to accept an ac-
commodation, aid, service, opportunity, or
benefit available under this part that such
individual chooses not to accept.

(2) Nothing in the CAA or this part author-
izes the representative or guardian of an in-
dividual with a disability to decline food,
water, medical treatment, or medical serv-
ices for that individual.

§36.204 Administrative methods.

A public accommodation shall not, di-
rectly or through contractual or other ar-
rangements, utilize standards or criteria or
methods of administration that have the ef-
fect of discriminating on the basis of dis-
ability, or that perpetuate the discrimina-
tion of others who are subject to common ad-
ministrative control.

§36.205 Association.

A public accommodation shall not exclude
or otherwise deny equal goods, services, fa-
cilities, privileges, advantages, accommoda-
tions, or other opportunities to an individual
or entity because of the known disability of
an individual with whom the individual or
entity is known to have a relationship or as-
sociation.
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$36.206 [Reserved]
§36.207 Places of public accommodation located
in private residences.

(a) When a place of public accommodation
is located in a private residence, the portion
of the residence used exclusively as a resi-
dence is not covered by this part, but that
portion used exclusively in the operation of
the place of public accommodation or that
portion used both for the place of public ac-
commodation and for residential purposes is
covered by this part.

(b) The portion of the residence covered
under paragraph (a) of this section extends
to those elements used to enter the place of
public accommodation, including the home-
owner’s front sidewalk, if any, the door or
entryway, and hallways; and those portions
of the residence, interior or exterior, avail-
able to or used by customers or clients, in-
cluding restrooms.

§36.208 Direct threat.

(a) This part does not require a public ac-
commodation to permit an individual to par-
ticipate in or benefit from the goods, serv-
ices, facilities, privileges, advantages and ac-
commodations of that public accommodation
when that individual poses a direct threat to
the health or safety of others.

(b) Direct threat means a significant risk to
the health or safety of others that cannot be
eliminated by a modification of policies,
practices, or procedures, or by the provision
of auxiliary aids or services.

(¢) In determining whether an individual
poses a direct threat to the health or safety
of others, a public accommodation must
make an individualized assessment, based on
reasonable judgment that relies on current
medical knowledge or on the best available
objective evidence, to ascertain: the nature,
duration, and severity of the risk; the prob-
ability that the potential injury will actu-
ally occur; and whether reasonable modifica-
tions of policies, practices, or procedures
will mitigate the risk.

$36.209 Illegal use of drugs.

(a) General. (1) Except as provided in para-
graph (b) of this section, this part does not
prohibit discrimination against an indi-
vidual based on that individual’s current il-
legal use of drugs.

(2) A public accommodation shall not dis-
criminate on the basis of illegal use of drugs
against an individual who is not engaging in
current illegal use of drugs and who—

(i) Has successfully completed a supervised
drug rehabilitation program or has otherwise
been rehabilitated successfully;

(ii) Is participating in a supervised reha-
bilitation program; or

(iii) Is erroneously regarded as engaging in
such use.

(b) Health and drug rehabilitation services.
(1) A public accommodation shall not deny
health services, or services provided in con-
nection with drug rehabilitation, to an indi-
vidual on the basis of that individual’s cur-
rent illegal use of drugs, if the individual is
otherwise entitled to such services.

(2) A drug rehabilitation or treatment pro-
gram may deny participation to individuals
who engage in illegal use of drugs while they
are in the program.

(c) Drug testing. (1) This part does not pro-
hibit a public accommodation from adopting
or administering reasonable policies or pro-
cedures, including but not limited to drug
testing, designed to ensure that an indi-
vidual who formerly engaged in the illegal
use of drugs is not now engaging in current
illegal use of drugs.

(2) Nothing in this paragraph (c) shall be
construed to encourage, prohibit, restrict, or
authorize the conducting of testing for the
illegal use of drugs.
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§36.210 Smoking.

This part does not preclude the prohibition
of, or the imposition of restrictions on,
smoking in places of public accommodation.
§36.211 Maintenance of accessible features.

(a) A public accommodation shall maintain
in operable working condition those features
of facilities and equipment that are required
to be readily accessible to and usable by per-
sons with disabilities by the CAA or this
part.

(b) This section does not prohibit isolated
or temporary interruptions in service or ac-
cess due to maintenance or repairs.
$36.212 Insurance.

(a) This part shall not be construed to pro-
hibit or restrict—

(1) A covered entity that administers ben-
efit plans, or similar organizations from un-
derwriting risks, classifying risks, or admin-
istering such risks that are based on or not
inconsistent with applicable law; or

(2) A person or organization covered by
this part from establishing, sponsoring, ob-
serving or administering the terms of a bona
fide benefit plan that are based on under-
writing risks, classifying risks, or admin-
istering such risks that are based on or not
inconsistent with applicable law; or

(3) A person or organization covered by
this part from establishing, sponsoring, ob-
serving or administering the terms of a bona
fide benefit plan that is not subject to appli-
cable laws that regulate insurance.

(b) Paragraphs (a)(1), (2), and (3) of this sec-
tion shall not be used as a subterfuge to
evade the purposes of the CAA or this part.

(c) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company condi-
tions coverage or rates on the absence of in-
dividuals with disabilities.
$§36.213 Relationship of subpart B to subparts

C and D of this part.

Subpart B of this part sets forth the gen-
eral principles of nondiscrimination applica-
ble to all entities subject to this part. Sub-
parts C and D of this part provide guidance
on the application of the statute to specific
situations. The specific provisions, including
the limitations on those provisions, control
over the general provisions in circumstances
where both specific and general provisions
apply.
$§636.214-36.299 [Reserved]

SUBPART C SPECIFIC REQUIREMENTS
$§36.301 Eligibility criteria.

(a) General. A public accommodation shall
not impose or apply eligibility criteria that
screen out or tend to screen out an indi-
vidual with a disability or any class of indi-
viduals with disabilities from fully and
equally enjoying any goods, services, facili-
ties, privileges, advantages, or accommoda-
tions, unless such criteria can be shown to be
necessary for the provision of the goods,
services, facilities, privileges, advantages, or
accommodations being offered.

(b) Safety. A public accommodation may
impose legitimate safety requirements that
are necessary for safe operation. Safety re-
quirements must be based on actual risks
and not on mere speculation, stereotypes, or
generalizations about individuals with dis-
abilities.

(c) Charges. A public accommodation may
not impose a surcharge on a particular indi-
vidual with a disability or any group of indi-
viduals with disabilities to cover the costs of
measures, such as the provision of auxiliary
aids, barrier removal, alternatives to barrier
removal, and reasonable modifications in
policies, practices, or procedures, that are
required to provide that individual or group
with the nondiscriminatory treatment re-
quired by the CAA or this part.
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$36.302 Modifications in policies, practices, or
procedures.

(a) General. A public accommodation shall
make reasonable modifications in policies,
practices, or procedures, when the modifica-
tions are necessary to afford goods, services,
facilities, privileges, advantages, or accom-
modations to individuals with disabilities,
unless the public accommodation can dem-
onstrate that making the modifications
would fundamentally alter the nature of the
goods, services, facilities, privileges, advan-
tages, or accommodations.

(b) Specialties—(1) General. A public accom-
modation may refer an individual with a dis-
ability to another public accommodation, if
that individual is seeking, or requires, treat-
ment or services outside of the referring pub-
lic accommodation’s area of specialization,
and if, in the normal course of its operations,
the referring public accommodation would
make a similar referral for an individual
without a disability who seeks or requires
the same treatment or services.

(2) Illustration—medical specialties. A health
care provider may refer an individual with a
disability to another provider, if that indi-
vidual is seeking, or requires, treatment or
services outside of the referring provider’s
area of specialization, and if the referring
provider would make a similar referral for
an individual without a disability who seeks
or requires the same treatment or services.
A physician who specializes in treating only
a particular condition cannot refuse to treat
an individual with a disability for that con-
dition, but is not required to treat the indi-
vidual for a different condition.

(c) Service animals—(1) General. Generally, a
public accommodation shall modify policies,
practices, or procedures to permit the use of
a service animal by an individual with a dis-
ability.

(2) Care or supervision of service animals.
Nothing in this part requires a public accom-
modation to supervise or care for a service
animal.

(d) Check-out aisles. A store with check-out
aisles shall ensure that an adequate number
of accessible check-out aisles is kept open
during store hours, or shall otherwise modify
its policies and practices, in order to ensure
that an equivalent level of convenient serv-
ice is provided to individuals with disabil-
ities as is provided to others. If only one
check-out aisle is accessible, and it is gen-
erally used for express service, one way of
providing equivalent service is to allow per-
sons with mobility impairments to make all
their purchases at that aisle.

§36.303 Auxiliary aids and services.

(a) General. A public accommodation shall
take those steps that may be necessary to
ensure that no individual with a disability is
excluded, denied services, segregated or oth-
erwise treated differently than other individ-
uals because of the absence of auxiliary aids
and services, unless the public accommoda-
tion can demonstrate that taking those steps
would fundamentally alter the nature of the
goods, services, facilities, privileges, advan-
tages, or accommodations being offered or
would result in an undue burden, i.e., signifi-
cant difficulty or expense.

(b) Examples. The term ‘‘auxiliary aids and
service’’ includes—

(1) Qualified interpreters, notetakers, com-
puter-aided transcription services, written
materials, telephone handset amplifiers, as-
sistive listening devices, assistive listening
systems, telephones compatible with hearing
aids, closed caption decoders, open and
closed captioning, text telephones (TTY’s),
videotext displays, or other effective meth-
ods of making aurally delivered materials
available to individuals with hearing impair-
ments;
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(2) Qualified readers, taped texts, audio re-
cordings, Brailled materials, large print ma-
terials, or other effective methods of making
visually delivered materials available to in-
dividuals with visual impairments;

(3) Acquisition or modification of equip-
ment or devices; and

(4) Other similar services and actions.

(c) Effective communication. A public accom-
modation shall furnish appropriate auxiliary
aids and services where necessary to ensure
effective communication with individuals
with disabilities.

(d) Text telephones (TTY’s). (1) A public
accommodation that offers a customer, cli-
ent, patient, or participant the opportunity
to make outgoing telephone calls on more
than an incidental convenience basis shall
make available, upon request, a TTY for the
use of an individual who has impaired hear-
ing or a communication disorder.

(2) This part does not require a public ac-
commodation to use a TTY for receiving or
making telephone calls incident to its oper-
ations.

(f) Alternatives. If provision of a particular
auxiliary aid or service by a public accom-
modation would result in a fundamental al-
teration in the nature of the goods, services,
facilities, privileges, advantages, or accom-
modations being offered or is an undue bur-
den, i.e., significant difficulty or expense,
the public accommodation shall provide an
alternative auxiliary aid or service, if one
exists, that would not result in such an al-
teration or such burden but would neverthe-
less ensure that, to the maximum extent
possible, individuals with disabilities receive
the goods, services, facilities, privileges, ad-
vantages, or accommodations offered by the
public accommodation.

§36.304 Removal of barriers.

(a) General. A public accommodation shall
remove architectural barriers in existing fa-
cilities, including communication barriers
that are structural in nature, where such re-
moval is readily achievable, i.e., easily ac-
complishable and able to be carried out with-
out much difficulty or expense.

(b) Examples. Examples of steps to remove
barriers include, but are not limited to, the
following actions—

(1) Installing ramps;

(2) Making curb cuts in sidewalks and en-
trances;

(3) Repositioning shelves;

(4) Rearranging tables, chairs, vending ma-
chines, display racks, and other furniture;

(5) Repositioning telephones;

(6) Adding raised markings on elevator
control buttons;

(7) Installing flashing alarm lights;

(8) Widening doors;

(9) Installing offset hinges to widen door-
ways;

(10) Eliminating a turnstile or providing an
alternative accessible path;

(11) Installing accessible door hardware;

(12) Installing grab bars in toilet stalls;

(13) Rearranging toilet partitions to in-
crease maneuvering space;

(14) Insulating lavatory pipes under sinks
to prevent burns;

(15) Installing a raised toilet seat;

(16) Installing a full-length bathroom mir-
ror;

(17) Repositioning the paper towel dis-
penser in a bathroom;

(18) Creating designated accessible parking
spaces;

(19) Installing an accessible paper cup dis-
penser at an existing inaccessible water
fountain;

(20) Removing high pile, low density car-
peting; or

(21) Installing vehicle hand controls.

(¢c) Priorities. A public accommodation is
urged to take measures to comply with the
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barrier removal requirements of this section
in accordance with the following order of pri-
orities.

(1) First, a public accommodation should
take measures to provide access to a place of
public accommodation from public side-
walks, parking, or public transportation.
These measures include, for example, install-
ing an entrance ramp, widening entrances,
and providing accessible parking spaces.

(2) Second, a public accommodation should
take measures to provide access to those
areas of a place of public accommodation
where goods and services are made available
to the public. These measures include, for ex-
ample, adjusting the layout of display racks,
rearranging tables, providing Brailled and
raised character signage, widening doors,
providing visual alarms, and installing
ramps.

(3) Third, a public accommodation should
take measures to provide access to restroom
facilities. These measures include, for exam-
ple, removal of obstructing furniture or
vending machines, widening of doors, instal-
lation of ramps, providing accessible sign-
age, widening of toilet stalls, and installa-
tion of grab bars.

(4) Fourth, a public accommodation should
take any other measures necessary to pro-
vide access to the goods, services, facilities,
privileges, advantages, or accommodations
of a place of public accommodation.

(d) Relationship to alterations requirements of
subpart D of this part. (1) Except as provided
in paragraph (d)(2) of this section, measures
taken to comply with the barrier removal re-
quirements of this section shall comply with
the applicable requirements for alterations
in §36.402 and §§36.404-36.406 of this part for
the element being altered. The path of travel
requirements of §36.403 shall not apply to
measures taken solely to comply with the
barrier removal requirements of this section.

(2) If, as a result of compliance with the al-
terations requirements specified in para-
graph (d)(1) of this section, the measures re-
quired to remove a barrier would not be
readily achievable, a public accommodation
may take other readily achievable measures
to remove the barrier that do not fully com-
ply with the specified requirements. Such
measures include, for example, providing a
ramp with a steeper slope or widening a
doorway to a narrower width than that man-
dated by the alterations requirements. No
measure shall be taken, however, that poses
a significant risk to the health or safety of
individuals with disabilities or others.

(e) Portable ramps. Portable ramps should
be used to comply with this section only
when installation of a permanent ramp is
not readily achievable. In order to avoid any
significant risk to the health or safety of in-
dividuals with disabilities or others in using
portable ramps, due consideration shall be
given to safety features such as nonslip sur-
faces, railings, anchoring, and strength of
materials.

(f) Selling or serving space. The rearrange-
ment of temporary or movable structures,
such as furniture, equipment, and display
racks is not readily achievable to the extent
that it results in a significant loss of selling
or serving space.

(g) Limitation on barrier removal obligations.
(1) The requirements for barrier removal
under §36.304 shall not be interpreted to ex-
ceed the standards for alterations in subpart
D of this part.

(2) To the extent that relevant standards
for alterations are not provided in subpart D
of this part, then the requirements of §36.304
shall not be interpreted to exceed the stand-
ards for new construction in subpart D of
this part.

(3) This section does not apply to rolling
stock and other conveyances to the extent
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that §36.310 applies to rolling stock and
other conveyances.
§36.305 Alternatives to barrier removal.

(a) General. Where a public accommodation
can demonstrate that barrier removal is not
readily achievable, the public accommoda-
tion shall not fail to make its goods, serv-
ices, facilities, privileges, advantages, or ac-
commodations available through alternative
methods, if those methods are readily
achievable.

(b) Examples. Examples of alternatives to
barrier removal include, but are not limited
to, the following actions—

(1) Providing curb service or home deliv-
ery;

(2) Retrieving merchandise from inacces-
sible shelves or racks;

(3) Relocating activities to accessible loca-
tions;

(c) Multiscreen cinemas. If it is not readily
achievable to remove barriers to provide ac-
cess by persons with mobility impairments
to all of the theaters of a multiscreen cin-
ema, the cinema shall establish a film rota-
tion schedule that provides reasonable access
for individuals who use wheelchairs to all
films. Reasonable notice shall be provided to
the public as to the location and time of ac-
cessible showings.
$36.306 Personal devices and services.

This part does not require a public accom-
modation to provide its customers, clients,
or participants with personal devices, such
as wheelchairs; individually prescribed de-
vices, such as prescription eyeglasses or
hearing aids; or services of a personal nature
including assistance in eating, toileting, or
dressing.

§36.307 Accessible or special goods.

(a) This part does not require a public ac-
commodation to alter its inventory to in-
clude accessible or special goods that are de-
signed for, or facilitate use by, individuals
with disabilities.

(b) A public accommodation shall order ac-
cessible or special goods at the request of an
individual with disabilities, if, in the normal
course of its operation, it makes special or-
ders on request for unstocked goods, and if
the accessible or special goods can be ob-
tained from a supplier with whom the public
accommodation customarily does business.

(c) Examples of accessible or special goods
include items such as Brailled versions of
books, books on audio cassettes, closed-cap-
tioned video tapes, special sizes or lines of
clothing, and special foods to meet par-
ticular dietary needs.
$36.308 Seating in assembly areas.

(a) Existing facilities. (1) To the extent that
it is readily achievable, a public accommoda-
tion in assembly areas shall—

(i) Provide a reasonable number of wheel-
chair seating spaces and seats with remov-
able aisle-side arm rests; and

(ii) Locate the wheelchair seating spaces
so that they—

(A) Are dispersed throughout the seating
area;

(B) Provide lines of sight and choice of ad-
mission prices comparable to those for mem-
bers of the general public;

(C) Adjoin an accessible route that also
serves as a means of egress in case of emer-
gency; and

(D) Permit individuals who use wheelchairs
to sit with family members or other compan-
ions.

(2) If removal of seats is not readily achiev-
able, a public accommodation shall provide,
to the extent that it is readily achievable to
do so, a portable chair or other means to per-
mit a family member or other companion to
sit with an individual who uses a wheelchair.

(3) The requirements of paragraph (a) of
this section shall not be interpreted to ex-
ceed the standards for alterations in subpart
D of this part.
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(b) New construction and alterations. The
provision and location of wheelchair seating
spaces in newly constructed or altered as-
sembly areas shall be governed by the stand-
ards for new construction and alterations in
subpart D of this part.

$36.309 Examinations and courses.

(a) General. Any covered entity that offers
examinations or courses related to applica-
tions, licensing, certification, or
credentialing for secondary or postsecondary
education, professional, or trade purposes
shall offer such examinations or courses in a
place and manner accessible to persons with
disabilities or offer alternative accessible ar-
rangements for such individuals.

(b) Examinations. (1) Any covered entity of-
fering an examination covered by this sec-
tion must assure that—

(i) The examination is selected and admin-
istered so as to best ensure that, when the
examination is administered to an individual
with a disability that impairs sensory, man-
ual, or speaking skills, the examination re-
sults accurately reflect the individual’s apti-
tude or achievement level or whatever other
factor the examination purports to measure,
rather than reflecting the individual’s im-
paired sensory, manual, or speaking skills
(except where those skills are the factors
that the examination purports to measure);

(ii) An examination that is designed for in-
dividuals with impaired sensory, manual, or
speaking skills is offered at equally conven-
ient locations, as often, and in as timely a
manner as are other examinations; and

(iii) The examination is administered in fa-
cilities that are accessible to individuals
with disabilities or alternative accessible ar-
rangements are made.

(2) Required modifications to an examina-
tion may include changes in the length of
time permitted for completion of the exam-
ination and adaptation of the manner in
which the examination is given.

(3) A covered entity offering an examina-
tion covered by this section shall provide ap-
propriate auxiliary aids for persons with im-
paired sensory, manual, or speaking skills,
unless that covered entity can demonstrate
that offering a particular auxiliary aid would
fundamentally alter the measurement of the
skills or knowledge the examination is in-
tended to test or would result in an undue
burden. Auxiliary aids and services required
by this section may include taped examina-
tions, interpreters or other effective methods
of making orally delivered materials avail-
able to individuals with hearing impair-
ments, Brailled or large print examinations
and answer sheets or qualified readers for in-
dividuals with visual impairments or learn-
ing disabilities, transcribers for individuals
with manual impairments, and other similar
services and actions.

(4) Alternative accessible arrangements
may include, for example, provision of an ex-
amination at an individual’s home with a
proctor if accessible facilities or equipment
are unavailable. Alternative arrangements
must provide comparable conditions to those
provided for nondisabled individuals.

(c) Courses. (1) Any covered entity that of-
fers a course covered by this section must
make such modifications to that course as
are necessary to ensure that the place and
manner in which the course is given are ac-
cessible to individuals with disabilities.

(2) Required modifications may include
changes in the length of time permitted for
the completion of the course, substitution of
specific requirements, or adaptation of the
manner in which the course is conducted or
course materials are distributed.

(3) A covered entity that offers a course
covered by this section shall provide appro-
priate auxiliary aids and services for persons
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with impaired sensory, manual, or speaking
skills, unless the covered entity can dem-
onstrate that offering a particular auxiliary
aid or service would fundamentally alter the
course or would result in an undue burden.
Auxiliary aids and services required by this
section may include taped texts, interpreters
or other effective methods of making orally
delivered materials available to individuals
with hearing impairments, Brailled or large
print texts or qualified readers for individ-
uals with visual impairments and learning
disabilities, classroom equipment adapted
for use by individuals with manual impair-
ments, and other similar services and ac-
tions.

(4) Courses must be administered in facili-
ties that are accessible to individuals with
disabilities or alternative accessible arrange-
ments must be made.

(5) Alternative accessible arrangements
may include, for example, provision of the
course through videotape, cassettes, or pre-
pared notes. Alternative arrangements must
provide comparable conditions to those pro-
vided for nondisabled individuals.
$36.310 Transportation provided by public ac-

commodations.

(a) General. (1) A public accommodation
that provides transportation services, but
that is not primarily engaged in the business
of transporting people, is subject to the gen-
eral and specific provisions in subparts B, C,
and D of this part for its transportation op-
erations, except as provided in this section.

(2) Examples. Transportation services sub-
ject to this section include, but are not lim-
ited to, shuttle services operated between
transportation terminals and places of public
accommodation and customer shuttle bus
services operated by covered entities

(b) Barrier removal. A public accommoda-
tion subject to this section shall remove
transportation barriers in existing vehicles
and rail passenger cars used for transporting
individuals (not including barriers that can
only be removed through the retrofitting of
vehicles or rail passenger cars by the instal-
lation of a hydraulic or other lift) where
such removal is readily achievable.

(c) Requirements for vehicles and systems. A
public accommodation subject to this sec-
tion shall comply with the requirements per-
taining to vehicles and transportation sys-
tems in the regulations issued by the Board
of Directors of the Office of Compliance.

§§ 36.311-36.400 [Reserved]

SUBPART D—NEW CONSTRUCTION AND
ALTERATIONS

$36.401 New construction.

(a) General. (1) Except as provided in para-
graphs (b) and (c) of this section, discrimina-
tion for purposes of this part includes a fail-
ure to design and construct facilities for first
occupancy after July 23, 1997, that are read-
ily accessible to and usable by individuals
with disabilities.

(2) For purposes of this section, a facility
is designed and constructed for first occu-
pancy after July 23, 1997, only—

(i) If the last application for a building per-
mit or permit extension for the facility is
certified to be complete, by an appropriate
governmental authority after January 1, 1997
(or, in those jurisdictions where the govern-
ment does not certify completion of applica-
tions, if the last application for a building
permit or permit extension for the facility is
received by the appropriate governmental
authority after January 1, 1997); and

(ii) If the first certificate of occupancy for
the facility is issued after July 23, 1997.

(b) Place of public accommodation located in
private residences. (1) When a place of public
accommodation is located in a private resi-
dence, the portion of the residence used ex-
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clusively as a residence is not covered by
this subpart, but that portion used exclu-
sively in the operation of the place of public
accommodation or that portion used both for
the place of public accommodation and for
residential purposes is covered by the new
construction and alterations requirements of
this subpart.

(2) The portion of the residence covered
under paragraph (b)(1) of this section extends
to those elements used to enter the place of
public accommodation, including the home-
owner’s front sidewalk, if any, the door or
entryway, and hallways; and those portions
of the residence, interior or exterior, avail-
able to or used by employees or visitors of
the place of public accommodation, includ-
ing restrooms.

(c) Exception for structural impracticability.
(1) Full compliance with the requirements of
this section is not required where an entity
can demonstrate that it is structurally im-
practicable to meet the requirements. Full
compliance will be considered structurally
impracticable only in those rare cir-
cumstances when the unique characteristics
of terrain prevent the incorporation of acces-
sibility features.

(2) If full compliance with this section
would be structurally impracticable, compli-
ance with this section is required to the ex-
tent that it is not structurally impracti-
cable. In that case, any portion of the facil-
ity that can be made accessible shall be
made accessible to the extent that it is not
structurally impracticable.

(3) If providing accessibility in conform-
ance with this section to individuals with
certain disabilities (e.g., those who use
wheelchairs) would be structurally impracti-
cable, accessibility shall nonetheless be en-
sured to persons with other types of disabil-
ities (e.g., those who use crutches or who
have sight, hearing, or mental impairments)
in accordance with this section.

(d) Elevator exemption. (1) For purposes of
this paragraph (d)—

Professional office of a health care provider
means a location where a person or entity
regulated by a State to provide professional
services related to the physical or mental
health of an individual makes such services
available to the public. The facility housing
the ‘‘professional office of a health care pro-
vider”” only includes floor levels housing at
least one health care provider, or any floor
level designed or intended for use by at least
one health care provider.

(2) This section does not require the instal-
lation of an elevator in a facility that is less
than three stories or has less than 3000
square feet per story, except with respect to
any facility that houses one or more of the
following:

(i) A professional office of a health care
provider.

(ii) A terminal, depot, or other station
used for specified public transportation. In
such a facility, any area housing passenger
services, including boarding and debarking,
loading and unloading, baggage claim, dining
facilities, and other common areas open to
the public, must be on an accessible route
from an accessible entrance.

(3) The elevator exemption set forth in this
paragraph (d) does not obviate or limit in
any way the obligation to comply with the
other accessibility requirements established
in paragraph (a) of this section. For example,
in a facility that houses a professional office
of a health care provider, the floors that are
above or below an accessible ground floor
and that do not house a professional office of
a health care provider, must meet the re-
quirements of this section but for the eleva-
tor.
$36.402 Alterations.

(a) General. (1) Any alteration to a place of
public accommodation, after January 1, 1997,
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shall be made so as to ensure that, to the
maximum extent feasible, the altered por-
tions of the facility are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs.

(2) An alteration is deemed to be under-
taken after January 1, 1997, if the physical
alteration of the property begins after that
date.

(b) Alteration. For the purposes of this part,
an alteration is a change to a place of public
accommodation that affects or could affect
the usability of the building or facility or
any part thereof.

(1) Alterations include, but are not limited
to, remodeling, renovation, rehabilitation,
reconstruction, historic restoration, changes
or rearrangement in structural parts or ele-
ments, and changes or rearrangement in the
plan configuration of walls and full-height
partitions. Normal maintenance, reroofing,
painting or wallpapering, asbestos removal,
or changes to mechanical and electrical sys-
tems are not alterations unless they affect
the usability of the building or facility.

(2) If existing elements, spaces, or common
areas are altered, then each such altered ele-
ment, space, or area shall comply with the
applicable provisions of appendix A to this
part.

(c) To the maximum extent feasible. The
phrase ‘‘to the maximum extent feasible,”” as
used in this section, applies to the occasional
case where the nature of an existing facility
makes it virtually impossible to comply
fully with applicable accessibility standards
through a planned alteration. In these cir-
cumstances, the alteration shall provide the
maximum physical accessibility feasible.
Any altered features of the facility that can
be made accessible shall be made accessible.
If providing accessibility in conformance
with this section to individuals with certain
disabilities (e.g., those who use wheelchairs)
would not be feasible, the facility shall be
made accessible to persons with other types
of disabilities (e.g., those who use crutches,
those who have impaired vision or hearing,
or those who have other impairments).

§36.403 Alterations: Path of travel.

(a) General. An alteration that affects or
could affect the usability of or access to an
area of a facility that contains a primary
function shall be made so as to ensure that,
to the maximum extent feasible, the path of
travel to the altered area and the restrooms,
telephones, and drinking fountains serving
the altered area, are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs,
unless the cost and scope of such alterations
is disproportionate to the cost of the overall
alteration.

(b) Primary function. A primary function is
a major activity for which the facility is in-
tended. Areas that contain a primary func-
tion include, but are not limited to, the cus-
tomer services lobby of a bank, the dining
area of a cafeteria, the meeting rooms in a
conference center, as well as offices and
other work areas in which the activities of
the public accommodation or other covered
entity using the facility are carried out. Me-
chanical rooms, boiler rooms, supply storage
rooms, employee lounges or locker rooms,
janitorial closets, entrances, corridors, and
restrooms are not areas containing a pri-
mary function.

(c) Alterations to an area containing a pri-
mary function. (1) Alterations that affect the
usability of or access to an area containing
a primary function include, but are not lim-
ited to—

(i) Remodeling merchandise display areas
or employee work areas in a department
store;
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(ii) Replacing an inaccessible floor surface
in the customer service or employee work
areas of a bank;

(iii) Redesigning the assembly line area of
a factory; or

(iv) Installing a computer center in an ac-
counting firm.

(2) For the purposes of this section, alter-
ations to windows, hardware, controls, elec-
trical outlets, and signage shall not be
deemed to be alterations that affect the
usability of or access to an area containing
a primary function.

(d) Path of travel. (1) A ‘“‘path of travel” in-
cludes a continuous, unobstructed way of pe-
destrian passage by means of which the al-
tered area may be approached, entered, and
exited, and which connects the altered area
with an exterior approach (including side-
walks, streets, and parking areas), an en-
trance to the facility, and other parts of the
facility.

(2) An accessible path of travel may consist
of walks and sidewalks, curb ramps and
other interior or exterior pedestrian ramps;
clear floor paths through lobbies, corridors,
rooms, and other improved areas; parking
access aisles; elevators and lifts; or a com-
bination of these elements.

(3) For the purposes of this part, the term
“‘path of travel’” also includes the restrooms,
telephones, and drinking fountains serving
the altered area.

(e) Disproportionality. (1) Alterations made
to provide an accessible path of travel to the
altered area will be deemed disproportionate
to the overall alteration when the cost ex-
ceeds 20% of the cost of the alteration to the
primary function area.

(2) Costs that may be counted as expendi-
tures required to provide an accessible path
of travel may include:

(i) Costs associated with providing an ac-
cessible entrance and an accessible route to
the altered area, for example, the cost of
widening doorways or installing ramps;

(ii) Costs associated with making rest-
rooms accessible, such as installing grab
bars, enlarging toilet stalls, insulating pipes,
or installing accessible faucet controls;

(iii) Costs associated with providing acces-
sible telephones, such as relocating the tele-
phone to an accessible height, installing am-
plification devices, or installing a text tele-
phone (TTY);

(iv) Costs associated with relocating an in-
accessible drinking fountain.

(f) Duty to provide accessible features in the
event of disproportionality. (1) When the cost
of alterations necessary to make the path of
travel to the altered area fully accessible is
disproportionate to the cost of the overall al-
teration, the path of travel shall be made ac-
cessible to the extent that it can be made ac-
cessible without incurring disproportionate
costs.

(2) In choosing which accessible elements
to provide, priority should be given to those
elements that will provide the greatest ac-
cess, in the following order:

(i) An accessible entrance;

(ii) An accessible route to the altered area;

(iii) At least one accessible restroom for
each sex or a single unisex restroom;

(iv) Accessible telephones;

(v) Accessible drinking fountains; and

(vi) When possible, additional accessible
elements such as parking, storage, and
alarms.

(g) Series of smaller alterations. (1) The obli-
gation to provide an accessible path of travel
may not be evaded by performing a series of
small alterations to the area served by a sin-
gle path of travel if those alterations could
have been performed as a single undertaking.
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(2)(1) If an area containing a primary func-
tion has been altered without providing an
accessible path of travel to that area, and
subsequent alterations of that area, or a dif-
ferent area on the same path of travel, are
undertaken within three years of the origi-
nal alteration, the total cost of alterations
to the primary function areas on that path of
travel during the preceding three year period
shall be considered in determining whether
the cost of making that path of travel acces-
sible is disproportionate.

(ii) Only alterations undertaken after Jan-
uary 1, 1997, shall be considered in deter-
mining if the cost of providing an accessible
path of travel is disproportionate to the
overall cost of the alterations.

$36.404 Alterations: Elevator exemption.

(a) This section does not require the instal-
lation of an elevator in an altered facility
that is less than three stories or has less
than 3,000 square feet per story, except with
respect to any facility that houses the pro-
fessional office of a health care provider, a
terminal, depot, or other station used for
specified public transportation.

For the purposes of this section, ‘‘profes-
sional office of a health care provider”
means a location where a person or entity
employed by a covered entity and/or regu-
lated by a State to provide professional serv-
ices related to the physical or mental health
of an individual makes such services avail-
able to the public. The facility that houses a
“professional office of a health care pro-
vider” only includes floor levels housing by
at least one health care provider, or any
floor level designed or intended for use by at
least one health care provider.

(b) The exemption provided in paragraph
(a) of this section does not obviate or limit
in any way the obligation to comply with
the other accessibility requirements estab-
lished in this subpart. For example, alter-
ations to floors above or below the accessible
ground floor must be accessible regardless of
whether the altered facility has an elevator.

$36.405 Alterations: Historic preservation.

(a) Alterations to buildings or facilities
that are eligible for listing in the National
Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.C.
470 et seq.), or are designated as historic
under State or local law, shall comply to the
maximum extent feasible with section 4.1.7
of appendix A to this part.

(b) If it is determined under the procedures
set out in section 4.1.7 of appendix A that it
is not feasible to provide physical access to
an historic property that is a place of public
accommodation in a manner that will not
threaten or destroy the historic significance
of the building or facility, alternative meth-
ods of access shall be provided pursuant to
the requirements of subpart C of this part.

$36.406 Standards for new construction and al-
terations.

(a) New construction and alterations sub-
ject to this part shall comply with the stand-
ards for accessible design published as appen-
dix A to this part (ADAAG).

(b) The chart in the appendix to this sec-
tion provides guidance to the user in reading
appendix A to this part (ADAAG) together
with subparts A through D of this part, when
determining requirements for a particular
facility.

Appendix to § 36.406

This chart has no effect for purposes of

compliance or enforcement. It does not nec-

essarily provide complete or mandatory in-
formation.
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Subparts A-D

ADAAG

Application: General.

36.102(c):

36.102(b)(3): public

ations

| facilities

36.102(e): public entities
36.103 (other laws)

36.401 (“for first

36.402(a)(alterations)
36.104: facility, place of public

Definitions

")

g

dation, public tion, public entity.

3.5 Definitions, including; addition, alteration, building,

1ele(n)wnt, facility, space, story.
.1.6(i), technical i

Transient lodging (hotels, homeless shelters, etc.) .............

36.401(d)(1)(i), 36.404(a)(1): professional office of a health care provider I"infeasibility.

36.402: alteration; usability.

36.402(c): to the maximum extent feasible.

36.401(a) General 412.
New construction: GENEral ...........cc..ccoovervvermveeerieerrenrreeienns 36.207 Places of public fation in private 413.
Work areas 4.1.113)
Structural impracticability ..........oooooeeereerreeerrereeeeeerereresesenees 36.401(c) 4.1.1(5)(a)
Elevator exemption 36.401(d) 4.1.3(5).

36.404
Other exceptions 4.1.1(5), 4.1.3(5) and throughout.
Alterations: general 36.402 4.1.6(1).
Alterations affecting an area containing a primary func-  36.403 4.1.6(2).

tion; path of travel; disproportionality.
Alterations: Special Technical provisions 4.1.6(3).
Additions 36.401-36.405 4.15.
Historic preservation 36.405 417,
Technical provisi 4.2 through 4.35.
Restaurants and cafeterias 5.
Facilites 6.
Business and mercantile 1.
Libraries 8.
9.
1

Transportation facilities

§36.407. Temporary suspension of certain detect-
able warning requirements.

The detectable warning requirements con-
tained in sections 4.7.7, 4.29.5, and 4.29.6 of
appendix A to this part are suspended tempo-
rarily until July 26, 1998.

$§$ 36.408-36.499 [Reserved]
$§ 36.501-36.608 [Reserved]

Appendix A to Part 36—Standards for
Accessible Design

[Copies of this appendix may be obtained
from the Office of Compliance, Room LA 200,
John Adams Building, 110 Second Street,
S.E., Washington, D.C. 20540-1999.]

Appendix B to Part 36—Uniform Federal

Accessibility Standards

[Copies of this appendix may be obtained
from the Office of Compliance, Room LA 200,
John Adams Building, 110 Second Street,
S.E., Washington, D.C. 20540-1999.]

Part 37—Transportation Services for
Individuals With Disabilities (CAA)

Subpart A—General

Sec.
37.1
37.3
317.5
317.17
37.9

Purpose.
Definitions
Nondiscrimination.
Standards for accessible vehicles.
Standards for accessible transportation
facilities.
37.11 [Reserved]
37.13 Effective date for certain vehicle lift
specifications.
37.156-37.19 [Reserved]
Subpart B—Applicability
37.21 Applicability: General.
37.23 Service under contract.
37.25 [Reserved]
37.27 Transportation for elementary and
secondary education systems.
37.29 [Reserved]
37.31 Vanpools.
37.33-37.35 [Reserved]
37.37 Other applications.
37.39 [Reserved]

Subpart C—Transportation Facilities

37.41 Construction of transportation facili-
ties by public entities.

37.43 Alteration of transportation facilities
by public entities.

37.45 Construction and alteration of trans-
portation facilities by covered entities.

37.47 Key stations in light and rapid rail
systems.

37.49-37.59 [Reserved]

37.61 Public transportation programs and
activities in existing facilities.

37.63-37.69 [Reserved]

Subpart D—Acquisition of Accessible Vehicles
by Public Entities

37.71 Purchase or lease of new non-rail vehi-
cles by public entities operating fixed
route systems.

37.73 Purchase or lease of used non-rail ve-
hicles by public entities operating fixed
route systems.

37.75 Remanufacture of non-rail vehicles
and purchase or lease of remanufactured
non-rail vehicles by public entities oper-
ating fixed route systems.

37.77 Purchase or lease of new non-rail vehi-
cles by public entities operating demand
responsive systems for the general pub-
lic.

37.79 Purchase or lease of new rail vehicles
by public entities operating rapid or
light rail systems.

37.81 Purchase or lease of used rail vehicles
by public entities operating rapid or
light rail systems.

37.83 Remanufacture of rail vehicles and
purchase or lease of remanufactured rail
vehicles by public entities operating
rapid or light rail systems.

37.85-37.91 [Reserved]

37.93 One car per train rule.

37.95 [Reserved]

37.97-37.99 [Reserved]

Subpart E—Acquisition of Accessible Vehicles by

Covered Entities

37.101 Purchase or lease of vehicles by cov-
ered entities not primarily engaged in
the business of transporting people.

37.103 [Reserved]

37.1056 Equivalent service standard.

37.107-37.109 [Reserved]

37.111-37.119 [Reserved]

Subpart F—Paratransit as a complement to
fixed route service

37.121 Requirement for comparable com-
plementary paratransit service

37.123 ADA paratransit eligibility: Stand-
ards

37.125 ADA paratransit eligibility: Process.

37.127 Complementary paratransit for visi-
tors.

37.129 Types of service.

37.131 Service criteria for complementary
paratransit.

37.133 Subscription service.

37.135 Submission of paratransit plan.

37.137 Paratransit plan development.

37.139 Plan contents.

37.141 Requirements for a joint paratransit
plan.

37.143 Paratransit plan implementation.

37.145 [Reserved]

37.147 Considerations
Counsel review.

during General

37.149 Disapproved plans.

37.151 Waiver for undue financial burden.

37.1563 General Counsel waiver determina-
tion.

37.155 Factors in decision to grant undue fi-
nancial burden waiver.

37.157-37.159 [Reserved]

Subpart G—Provision of Service.

37.161 Maintenance of accessible features:
General.

37.163 Keeping vehicle lifts in operative con-
dition public entities.

37.165 Lift and securement use.

37.167 Other service requirements.

37.169 Interim requirements for over-the-
road bus service operated by covered en-
tities.

37.171 Equivalency requirement for demand
responsive service by covered entities
not primarily engaged in the business of
transporting people.

37.173 Training requirements.

Appendix A to Part 37 Standards for Acces-
sible Transportation Facilities

Appendix B to Part 37 Certifications

SUBPART A—GENERAL
$37.1 Purpose.

The purpose of this part is to implement
the transportation and related provisions of
titles II and IIT of the Americans with Dis-
abilities Act of 1990, as applied by section 210
of the Congressional Accountability Act of
1995 (2 U.S.C. 1331 et seq.).

§37.3 Definitions

As used in this part:

Accessible means, with respect to vehicles
and facilities, complying with the accessi-
bility requirements of parts 37 and 38 of
these regulations.

Act or CAA means the Congressional Ac-
countability Act of 1995 (Pub.L. 104-1, 109
Stat. 3, 2 U.S.C. §§ 1301-1438).

ADA means the Americans with Disabil-
ities Act of 1990 (42 U.S.C. §§ 12131- 12150,
12182, 12183, and 12189) as applied to covered
entities by section 210 of the CAA.

Alteration means a change to an existing
facility, including, but not limited to, re-
modeling, renovation, rehabilitation, recon-
struction, historic restoration, changes or
rearrangement in structural parts or ele-
ments, and changes or rearrangement in the
plan configuration of walls and full-height
partitions. Normal maintenance, reroofing,
painting or wallpapering, asbestos removal,
or changes to mechanical or electrical sys-
tems are not alterations unless they affect
the usability of the building or facility.
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Automated guideway transit system or AGT
means a fixed-guideway transit system
which operates with automated (driverless)
individual vehicles or multi-car trains. Serv-
ice may be on a fixed schedule or in response
to a passenger-activated call button.

Auzxiliary aids and services includes:

(1) Qualified interpreters, notetakers, tran-
scription services, written materials, tele-
phone headset amplifiers, assistive listening
devices, assistive listening systems, tele-
phones compatible with hearing aids, closed
caption decoders, closed and open cap-
tioning, text telephones (also known as
TTYs), videotext displays, or other effective
methods of making aurally delivered mate-
rials available to individuals with hearing
impairments;

(2) Qualified readers, taped texts, audio re-
cordings, Brailled materials, large print ma-
terials, or other effective methods of making
visually delivered materials available to in-
dividuals with visual impairments;

(3) Acquisition or modification of equip-
ment or devices; or

(4) Other similar services or actions.

Board means the Board of Directors of the
Office of Compliance.

Bus means any of several types of self-pro-
pelled vehicles, generally rubber-tired, in-
tended for use on city streets, highways, and
busways, including but not limited to
minibuses, forty- and thirty- foot buses, ar-
ticulated buses, double-deck buses, and elec-
trically powered trolley buses, used by public
entities to provide designated public trans-
portation service and by covered entities to
provide transportation service including, but
not limited to, specified public transpor-
tation services. Self-propelled, rubber-tired
vehicles designed to look like antique or vin-
tage trolleys are considered buses.

Commuter bus service means fixed route bus
service, characterized by service predomi-
nantly in one direction during peak periods,
limited stops, use of multi-ride tickets, and
routes of extended length, usually between
the central business district and outlying
suburbs. Commuter bus service may also in-
clude other service, characterized by a lim-
ited route structure, limited stops, and a co-
ordinated relationship to another mode of
transportation.

Covered entity means any entity listed in
section 210(a) of the CAA that operates a
place of public accommodation within the
meaning of section 210 of the CAA.

Demand responsive system means any sys-
tem of transporting individuals, including
the provision of designated public transpor-
tation service by public entities and the pro-
vision of transportation service by covered
entities, including but not limited to speci-
fied public transportation service, which is
not a fixed route system.

Designated public transportation means
transportation provided by a public entity
(other than public school transportation) by
bus, rail, or other conveyance (other than
transportation by aircraft or intercity or
commuter rail transportation) that provides
the general public with general or special
service, including charter service, on a reg-
ular and continuing basis.

Disability means, with respect to an indi-
vidual, a physical or mental impairment
that substantially limits one or more of the
major life activities of such individual; a
record of such an impairment; or being re-
garded as having such an impairment.

(1) The phrase physical or mental impair-
ment means

(i) Any physiological disorder or condition,
cosmetic disfigurement, or anatomical loss
affecting one or more of the following body
systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory including
speech organs, cardiovascular, reproductive,
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digestive, genito-urinary,
phatic, skin, and endocrine;

(ii) Any mental or psychological disorder,
such as mental retardation, organic brain
syndrome, emotional or mental illness, and
specific learning disabilities;

(iii) The term physical or mental impairment
includes, but is not limited to, such con-
tagious or noncontagious diseases and condi-
tions as orthopedic, visual, speech, and hear-
ing impairments; cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis, can-
cer, heart disease, diabetes, mental retarda-
tion, emotional illness, specific learning dis-
abilities, HIV disease, tuberculosis, drug ad-
diction and alcoholism;

(iv) The phrase physical or mental impair-
ment does not include homosexuality or bi-
sexuality.

(2) The phrase major life activities means
functions such as caring for one’s self, per-
forming manual tasks, walking, seeing, hear-
ing, speaking, breathing, learning, and work-
ing; or

(3) The phrase has a record of such an im-
pairment means has a history of, or has been
misclassified as having, a mental or physical
impairment that substantially limits one or
more major life activities; or

(4) The phrase is regarded as having such an
impairment means—

(i) Has a physical or mental impairment
that does not substantially limit major life
activities, but which is treated by a public or
covered entity as constituting such a limita-
tion;

(ii) Has a physical or mental impairment
that substantially limits a major life activ-
ity only as a result of the attitudes of others
toward such an impairment; or

(iii) Has none of the impairments defined
in paragraph (1) of this definition but is
treated by a public or covered entity as hav-
ing such an impairment.

(5) The term disability does not include—

) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
ical impairments, or other sexual behavior
disorders;

(ii) Compulsive gambling, kleptomania, or
pyromania;

(iii) Psychoactive substance abuse dis-
orders resulting from the current illegal use
of drugs.

Facility means all or any portion of build-
ings, structures, sites, complexes, equip-
ment, roads, walks, passageways, parking
lots, or other real or personal property, in-
cluding the site where the building, prop-
erty, structure, or equipment is located.

Fizxed route system means a system of trans-
porting individuals (other than by aircraft),
including the provision of designated public
transportation service by public entities and
the provision of transportation service by
covered entities, including, but not limited
to, specified public transportation service,
on which a vehicle is operated along a pre-
scribed route according to a fixed schedule.

General Counsel means the General Counsel
of the Office of Compliance.

Individual with a disability means a person
who has a disability, but does not include an
individual who is currently engaging in the
illegal use of drugs, when a public or covered
entity acts on the basis of such use.

Light rail means a streetcar-type vehicle
operated on city streets, semi-exclusive
rights of way, or exclusive rights of way.
Service may be provided by step-entry vehi-
cles or by level boarding.

New vehicle means a vehicle which is of-
fered for sale or lease after manufacture
without any prior use.

Office means the Office of Compliance.

Operates includes, with respect to a fixed
route or demand responsive system, the pro-

hemic and lym-

September 19, 1996

vision of transportation service by a public
or covered entity itself or by a person under
a contractual or other arrangement or rela-
tionship with the entity.

Over-the-road bus means a bus character-
ized by an elevated passenger deck located
over a baggage compartment.

Paratransit means comparable transpor-
tation service required by the CAA for indi-
viduals with disabilities who are unable to
use fixed route transportation systems.

Private entity means any entity other than
a public or covered entity.

Public entity means any of the following en-

tities that provides public services, pro-
grams, or activities:
(1) each office of the Senate, including

each office of a Senator and each committee;

(2) each office of the House of Representa-
tives, including each office of a Member of
the House of Representatives and each com-
mittee;

(3) each joint committee of the Congress;

(4) the Capitol Guide Service;

(5) the Capitol Police;

(6) the Congressional Budget Office;

(7) the Office of the Architect of the Cap-
itol (including the Senate Restaurants and
the Botanic Garden);

(8) the Office of the Attending Physician;
and

(9) the Office of Compliance.

Purchase or lease, with respect to vehicles,
means the time at which a public or covered
entity is legally obligated to obtain the vehi-
cles, such as the time of contract execution.

Public school transportation means transpor-
tation by schoolbus vehicles of school-
children, personnel, and equipment to and
from a public elementary or secondary
school and school-related activities.

Rapid rail means a subway-type transit ve-
hicle railway operated on exclusive private
rights of way with high level platform sta-
tions. Rapid rail also may operate on ele-
vated or at grade level track separated from
other traffic.

Remanufactured vehicle means a vehicle
which has been structurally restored and has
had new or rebuilt major components in-
stalled to extend its service life.

Service animal means any guide dog, signal
dog, or other animal individually trained to
work or perform tasks for an individual with
a disability, including, but not limited to,
guiding individuals with impaired vision,
alerting individuals with impaired hearing
to intruders or sounds, providing minimal
protection or rescue work, pulling a wheel-
chair, or fetching dropped items.

Solicitation means the closing date for the
submission of bids or offers in a procure-
ment.

Station means where a public entity pro-
viding rail transportation owns the property,
concession areas, to the extent that such
public entity exercises control over the se-
lection, design, construction, or alteration of
the property, but this term does not include
flag stops (i.e., stations which are not regu-
larly scheduled stops but at which trains will
stop board or detrain passengers only on sig-
nal or advance notice).

Transit facility means, for purposes of de-
termining the number of text telephones
needed consistent with §10.3.1(12) of Appen-
dix A to this part, a physical structure the
primary function of which is to facilitate ac-
cess to and from a transportation system
which has scheduled stops at the structure.
The term does not include an open structure
or a physical structure the primary purpose
of which is other than providing transpor-
tation services.

Used vehicle means a vehicle with prior use.

Vanpool means a voluntary commuter ride-
sharing arrangement, using vans with a seat-
ing capacity greater than 7 persons (includ-
ing the driver) or buses, which provides
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transportation to a group of individuals
traveling directly from their homes to their
regular places of work within the same geo-
graphical area, and in which the commuter/
driver does not receive compensation beyond
reimbursement for his or her costs of pro-
viding the service.

Vehicle, as the term is applied to covered
entities, does not include a rail passenger
car, railroad locomotive, railroad freight
car, or railroad caboose, or other rail rolling
stock described in section 242 or title IIT of
the Americans With Disabilities Act, which
is not applied to covered entities by section
210 of the CAA.

Wheelchair means a mobility aid belonging
to any class of three or four-wheeled devices,
usable indoors, designed for and used by indi-
viduals with mobility impairments, whether
operated manually or powered. A ‘‘common
wheelchair” is such a device which does not
exceed 30 inches in width and 48 inches in
length measured two inches above the
ground, and does not weigh more than 600
pounds when occupied.

§37.5 Nondiscrimination.

(a) No covered entity shall discriminate
against an individual with a disability in
connection with the provision of transpor-
tation service.

(b) Notwithstanding the provision of any
special transportation service to individuals
with disabilities, an entity shall not, on the
basis of disability, deny to any individual
with a disability the opportunity to use the
entity’s transportation service for the gen-
eral public, if the individual is capable of
using that service.

(c) An entity shall not require an indi-
vidual with a disability to use designated
priority seats, if the individual does not
choose to use these seats.

(d) An entity shall not impose special
charges, not authorized by this part, on indi-
viduals with disabilities, including individ-
uals who use wheelchairs, for providing serv-
ices required by this part or otherwise nec-
essary to accommodate them.

(e) An entity shall not require that an indi-
vidual with disabilities be accompanied by
an attendant.

(f) An entity shall not refuse to serve an
individual with a disability or require any-
thing contrary to this part because its insur-
ance company conditions coverage or rates
on the absence of individuals with disabil-
ities or requirements contrary to this part.

(g) It is not discrimination under this part
for an entity to refuse to provide service to
an individual with disabilities because that
individual engages in violent, seriously dis-
ruptive, or illegal conduct. However, an enti-
ty shall not refuse to provide service to an
individual with disabilities solely because
the individual’s disability results in appear-
ance or involuntary behavior that may of-
fend, annoy, or inconvenience employees of
the entity or other persons.

§37.7 Standards for accessible vehicles.

(a) For purposes of this part, a vehicle
shall be considered to be readily accessible
to and usable by individuals with disabilities
if it meets the requirements of this part and
the standards set forth in part 38 of these
regulations.

(b)(1) For purposes of implementing the
equivalent facilitation provision in §38.2 of
these regulations, the following parties may
submit to the General Counsel of the appli-
cable operating administration a request for
a determination of equivalent facilitation:

(i) A public or covered entity that provides
transportation services and is subject to the
provisions of subpart D or subpart E of this
part; or

(ii) The manufacturer of a vehicle or a ve-
hicle component or subsystem to be used by
such entity to comply with this part.
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(2) The requesting party shall provide the
following information with its request:

(i) Entity name, address, contact person
and telephone;

(ii) Specific provision of part 38 of these
regulations concerning which the entity is
seeking a determination of equivalent facili-
tation;

(iii) [Reserved]

(iv) Alternative method of compliance,
with demonstration of how the alternative
meets or exceeds the level of accessibility or
usability of the vehicle provided in part 38;
and

(v) Documentation of the public participa-
tion used in developing an alternative meth-
od of compliance.

(3) In the case of a request by a public enti-
ty that provides transportation services sub-
ject to the provisions of subpart D of this
part, the required public participation shall
include the following:

(i) The entity shall contact individuals
with disabilities and groups representing
them in the community. Consultation with
these individuals and groups shall take place
at all stages of the development of the re-
quest for equivalent facilitation. All docu-
ments and other information concerning the
request shall be available, upon request to
members of the public.

(ii) The entity shall make its proposed re-
quest available for public comment before
the request is made final or transmitted to
the General Counsel. In making the request
available for public review, the entity shall
ensure that it is available, upon request, in
accessible formats.

(iii) The entity shall sponsor at least one
public hearing on the request and shall pro-
vide adequate notice of the hearing, includ-
ing advertisement in appropriate media,
such as newspapers of general and special in-
terest circulation and radio announcements.

(4) In the case of a request by a covered en-
tity that provides transportation services
subject to the provisions of subpart E of this
part, the covered entity shall consult, in per-
son, in writing, or by other appropriate
means, with representatives of national and
local organizations representing people with
those disabilities who would be affected by
the request.

(5) A determination of compliance will be
made by the General Counsel of the con-
cerned operating administration on a case-
by-case basis.

(6) Determinations of equivalent facilita-
tion are made only with respect to vehicles
or vehicle components used in the provision
of transportation services covered by subpart
D or subpart E of this part, and pertain only
to the specific situation concerning which
the determination is made. Entities shall not
cite these determinations as indicating that
a product or method constitute equivalent
facilitation in situations other than those to
which the determination is made. Entities
shall not claim that a determination of
equivalent facilitation indicates approval or
endorsement of any product or method by
the Office.

(c) Over-the-road buses acquired by public
entities (or by a contractor to a public enti-
ty as provided in §37.23 of this part) shall
comply with §38.23 and subpart G of part 38
of these regulations.

$37.9 Standards for accessible transportation fa-
cilities.

(a) For purposes of this part, a transpor-
tation facility shall be considered to be read-
ily accessible to and usable by individuals
with disabilities if it meets the requirements
of this part and the standards set forth in
Appendix A to this part.

(b) Facility alterations begun before Janu-
ary 1, 1997, in a good faith effort to make a
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facility accessible to individuals with dis-
abilities may be used to meet the key sta-
tion requirements set forth in §37.47 of this
part, even if these alterations are not con-
sistent with the standards set forth in Ap-
pendix A to this part, if the modifications
complied with the Uniform Federal Accessi-
bility Standard (UFAS) or ANSI A117.1(1980)
(American National Standards Specification
for Making Buildings and Facilities Acces-
sible to and Usable by, the Physically Handi-
capped). This paragraph applies only to al-
terations of individual elements and spaces
and only to the extent that provisions cov-
ering those elements or spaces are contained
in UFAS or ANSI A117.1, as applicable.

(c) Public entities shall ensure the con-
struction of new bus stop pads are in compli-
ance with section 10.2.1(1) of appendix A to
this part, to the extent construction speci-
fications are within their control.

(d)(1) For purposes of implementing the
equivalent facilitation provision in section
2.2 of appendix A to this part, the following
parties may submit to the General Counsel a
request for a determination of equivalent fa-
cilitation:

(i) A public or covered entity that provides
transportation services subject to the provi-
sions of subpart C of this part, or any other
appropriate party with the concurrence of
the General Counsel.

(ii) The manufacturer of a product or ac-
cessibility feature to be used in the facility
of such entity to comply with this part.

(2) The requesting party shall provide the
following information with its request:

(i) Entity name, address, contact person
and telephone;

(ii) Specific provision of appendix A to part
37 of these regulations concerning which the
entity is seeking a determination of equiva-
lent facilitation;

(iii) [Reserved];

(iv) Alternative method of compliance,
with demonstration of how the alternative
meets or exceeds the level of accessibility or
usability of the vehicle provided in appendix
A to this part; and

(v) Documentation of the public participa-
tion used in developing an alternative meth-
od of compliance.

(3) In the case of a request by a public enti-
ty that provides transportation facilities,
the required public participation shall in-
clude the following:

(i) The entity shall contact individuals
with disabilities and groups representing
them in the community. Consultation with
these individuals and groups shall take place
at all stages of the development of the re-
quest for equivalent facilitation. All docu-
ments and other information concerning the
request shall be available, upon request to
members of the public.

(ii) The entity shall make its proposed re-
quest available for public comment before
the request is made final or transmitted to
the General Counsel. In making the request
available for public review, the entity shall
ensure that it is available, upon request, in
accessible formats.

(iii) The entity shall sponsor at least one
public hearing on the request and shall pro-
vide adequate notice of the hearing, includ-
ing advertisement in appropriate medial,
such as newspapers of general and special in-
terest circulation and radio announcements.

(4) In the case of a request by a covered en-
tity, the covered entity shall consult, in per-
son, in writing, or by other appropriate
means, with representatives of national and
local organizations representing people with
those disabilities who would be affected by
the request.

(56) A determination of compliance will be
made by the General Counsel on a case-by-
case basis.
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(6) Determinations of equivalent facilita-
tion are made only with respect to vehicles
or vehicle components used in the provision
of transportation services covered by subpart
D or subpart E of this part, and pertain only
to the specific situation concerning which
the determination is made. Entities shall not
cite these determinations as indicating that
a product or method constitute equivalent
facilitations in situations other than those
to which the determination is made. Entities
shall not claim that a determination of
equivalent facilitation indicates approval or
endorsement of any product or method by
the Office.

§37.11 [Reserved]
$37.13 Effective date for certain wvehicle lift
specifications.

The vehicle lift specifications identified in
§§38.23(b)(6) and 38.83(b)(6) apply to solicita-
tions for vehicles under this part after De-
cember 31, 1996.

§§37.15 Temporary suspension of certain de-
tectable warning requirements.

The detectable warning requirements con-
tained in sections 4.7.7, 4.29.5, and 3.29.6 of
appendix A to this part are suspended tempo-
rarily until July 26, 1998.

§§37.17-37.19 [Reserved]
SUBPART B—APPLICABILITY.
§37.21 Applicability: General

(a) This part applies to the following enti-
ties:

(1) Any public entity that provides des-
ignated public transportation; and

(2) Any covered entity that is not pri-
marily engaged in the business of trans-
porting people but operates a demand re-
sponsive or fixed route system.

(b) Entities to which this part applies also
may be subject to CAA regulations of the Of-
fice of Compliance (parts 35 or 36, as applica-
ble). The provisions of this part shall be in-
terpreted in a manner that will make them
consistent with applicable Office of Compli-
ance regulations. In any case of apparent in-
consistency, the provisions of this part shall
prevail.

§37.23 Service under contract.

(a) When a public entity enters into a con-
tractual or other arrangement or relation-
ship with a private entity to operate fixed
route or demand responsive service, the pub-
lic entity shall ensure that the private enti-
ty meets the requirements of this part that
would apply to the public entity if the public
entity itself provided the service.

(b) A public entity which enters into a con-
tractual or other arrangement or relation-
ship with a private entity to provide fixed
route service shall ensure that the percent-
age of accessible vehicles operated by the
public entity in its overall fixed route or de-
mand responsive fleet is not diminished as a
result.

§37.25 [Reserved]
$37.27 Transportation for elementary and sec-
ondary education systems.

(a) The requirements of this part do not
apply to public school transportation.

(b) The requirements of this part do not
apply to the transportation of school chil-
dren to and from a covered elementary or
secondary school, and its school-related ac-
tivities, if the school is providing transpor-
tation service to students with disabilities
equivalent to that provided to students with-
out disabilities. The test of equivalence is
the same as that provided in §37.105. If the
school does not meet the criteria of this
paragraph for exemption from the require-
ments of this part, it is subject to the re-
quirements of this part for covered entities
not primarily engaged in transporting peo-
ple.
$§37.29 [Reserved]

§37.31 Vanpools.

Vanpool systems which are operated by

public entities, or in which public entities
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own or purchase or lease the vehicles, are
subject to the requirements of this part for
demand responsive service for the general
public operated by public entities. A vanpool
system in this category is deemed to be pro-
viding equivalent service to individuals with
disabilities if a vehicle that an individual
with disabilities can use is made available to
and used by a vanpool in which such an indi-
vidual chooses to participate.

$$37.33-37.35 [Reserved]

§37.37 Other applications.

(a) Shuttle systems and other transpor-
tation services operated by public accom-
modations are subject to the requirements of
this part for covered entities not primarily
engaged in the business of transporting peo-
ple. Either the requirements for demand re-
sponsive or fixed route service may apply,
depending upon the characteristics of each
individual system of transportation.

(b) Conveyances used by members of the
public primarily for recreational purposes
rather than for transportation (e.g., amuse-
ment park rides, ski lifts, or historic rail
cars or trolleys operated in museum set-
tings) are not subject to the requirements of
this part. Such conveyances are subject to
the Board’s regulations implementing the
nontransportation provisions of title II or
title III of the ADA, as applied by section 210
of the CAA, as applicable.

(c) Transportation services provided by an
employer solely for its own employees are
not subject to the requirements of this part.
Such services are subject to the require-
ments of section 201 of the CAA .

§37.39 [Reserved]
SUBPART C TRANSPORTATION FACILITIES
§37.41 Construction of transportation facilities
by public entities.

A public entity shall construct any new fa-
cility to be used in providing designated pub-
lic transportation services so that the facil-
ity is readily accessible to and usable by in-
dividuals with disabilities, including individ-
uals who use wheelchairs. For purposes of
this section, a facility or station is "new” if
its construction begins (i.e., issuance of no-
tice to proceed) after December 31, 1996.
§37.43 Alteration of transportation facilities by

public entity.

(a)(1) When a public entity alters an exist-
ing facility or a part of an existing facility
used in providing designated public transpor-
tation services in a way that affects or could
affect the usability of the facility or part of
the facility, the entity shall make the alter-
ations (or ensure that the alterations are
made) in such a manner, to the maximum ex-
tent feasible, that the altered portions of the
facility are readily accessible to and usable
by individuals with disabilities, including in-
dividuals who use wheelchairs, upon the
completion of such alterations.

(2) When a public entity undertakes an al-
teration that affects or could affect the
usability of or access to an area of a facility
containing a primary function, the entity
shall make the alteration in such a manner
that, to the maximum extent feasible, the
path of travel to the altered area and the
bathrooms, telephones, and drinking foun-
tains serving the altered area are readily ac-
cessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs, upon completion of the alter-
ations. Provided, that alterations to the path
of travel, drinking fountains, telephones and
bathrooms are not required to be made read-
ily accessible to and usable by individuals
with disabilities, including individuals who
use wheelchairs, if the cost and scope of
doing so would be disproportionate.

(3) The requirements of this paragraph also
apply to the alteration of existing intercity
or commuter rail stations by the responsible
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person for, owner of, or person in control of
the station.

(4) The requirements of this section apply
to any alteration which begins (i.e., issuance
of notice to proceed or work order, as appli-
cable) after December 31, 1996.

(b) As used in this section, the phrase to
the maximum extent feasible applies to the oc-
casional case where the nature of an existing
facility makes it impossible to comply fully
with applicable accessibility standards
through a planned alteration. In these cir-
cumstances, the entity shall provide the
maximum physical accessibility feasible.
Any altered features of the facility or por-
tion of the facility that can be made acces-
sible shall be made accessible. If providing
accessibility to certain individuals with dis-
abilities (e.g., those who use wheelchairs)
would not be feasible, the facility shall be
made accessible to individuals with other
types of disabilities (e.g., those who use
crutches, those who have impaired vision or
hearing, or those who have other impair-
ments).

(c) As used in this section, a primary func-
tion is a major activity for which the facility
is intended. Areas of transportation facilities
that involve primary functions include, but
are not necessarily limited to, ticket pur-
chase and collection areas, passenger waiting
areas, train or bus platforms, baggage check-
ing and return areas and employment areas
(except those involving non-occupiable
spaces accessed only by ladders, catwalks,
crawl spaces, vary narrow passageways, or
freight [non-passenger] elevators which are
frequented only by repair personnel).

(d) As used in this section, a path of travel
includes a continuous, unobstructed way of
pedestrian passage by means of which the al-
tered area may be approached, entered, and
exited, and which connects the altered area
with an exterior approach (including side-
walks, parking areas, and streets), an en-
trance to the facility, and other parts of the
facility. The term also includes the rest-
rooms, telephones, and drinking fountains
serving the altered area. An accessible path
of travel may include walks and sidewalks,
curb ramps and other interior or exterior pe-
destrian ramps, clear floor paths through
corridors, waiting areas, concourses, and
other improved areas, parking access aisles,
elevators and lifts, bridges, tunnels, or other
passageways between platforms, or a com-
bination of these and other elements.

(e)(1) Alterations made to provide an ac-
cessible path of travel to the altered area
will be deemed disproportionate to the over-
all alteration when the cost exceeds 20 per-
cent of the cost of the alteration to the pri-
mary function area (without regard to the
costs of accessibility modifications).

(2) Costs that may be counted as expendi-
tures required to provide an accessible path
of travel include:

(i) Costs associated with providing an ac-
cessible entrance and an accessible route to
the altered area (e.g., widening doorways and
installing ramps);

(ii) Costs associated with making rest-
rooms accessible (e.g., grab bars, enlarged
toilet stalls, accessible faucet controls);

(iii) Costs associated with providing acces-
sible telephones (e.g., relocation of phones to
an accessible height, installation of amplifi-
cation devices or TTYs);

(iv) Costs associated with relocating an in-
accessible drinking fountain.

(f)(1) When the cost of alterations nec-
essary to make a path of travel to the al-
tered area fully accessible is dispropor-
tionate to the cost of the overall alteration,
then
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such areas shall be made accessible to the
maximum extent without resulting in dis-
proportionate costs;

(2) In this situation, the public entity
should give priority to accessible elements
that will provide the greatest access, in the
following order:

(i) An accessible entrance;

(ii) An accessible route to the altered area;

(iii) At least one accessible restroom for
each sex or a single unisex restroom (where
there are one or more restrooms);

(iv) Accessible telephones;

(v) Accessible drinking fountains;

(vi) When possible, other accessible ele-
ments (e.g., parking, storage, alarms).

(g) If a public entity performs a series of
small alterations to the area served by a sin-
gle path of travel rather than making the al-
terations as part of a single undertaking, it
shall nonetheless be responsible for pro-
viding an accessible path of travel.

(h)(1) If an area containing a primary func-
tion has been altered without providing an
accessible path of travel to that area, and
subsequent alterations of that area, or a dif-
ferent area on the same path of travel, are
undertaken within three years of the origi-
nal alteration, the total cost of alteration to
the primary function areas on that path of
travel during the preceding three year period
shall be considered in determining whether
the cost of making that path of travel is dis-
proportionate;

(2) For the first three years after January
1, 1997, only alterations undertaken between
that date and the date of the alteration at
issue shall be considered in determining if
the cost of providing accessible features is
disproportionate to the overall cost of the al-
teration.

(3) Only alterations undertaken after Janu-
ary 1, 1997, shall be considered in deter-
mining if the cost of providing an accessible
path of travel is disproportionate to the
overall cost of the alteration.
$37.45 Construction and alteration of transpor-

tation facilities by covered entities.

In constructing and altering transit facili-
ties, covered entities shall comply with the
regulations of the Board implementing title
IIT of the ADA, as applied by section 210 of
the CAA (part 36).
$37.47 Key stations in light and rapid rail sys-

tems.

(a) Each public entity that provides des-
ignated public transportation by means of a
light or rapid rail system shall make key
stations on its system readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs.
This requirement is separate from and in ad-
dition to requirements set forth in §37.43 of
this part.

(b) Each public entity shall determine
which stations on its system are key sta-
tions. The entity shall identify key stations,
using the planning and public participation
process set forth in paragraph (d) of this sec-
tion, and taking into consideration the fol-
lowing criteria:

(1) Stations where passenger boardings ex-
ceed average station passenger boardings on
the rail system by at least fifteen percent,
unless such a station is close to another ac-
cessible station;

(2) Transfer stations on a rail line or be-
tween rail lines;

(3) Major interchange points with other
transportation modes, including stations
connecting with major parking facilities, bus
terminals, intercity or commuter rail sta-
tions, passenger vessel terminals, or air-
ports;

(4) End stations, unless an end station is
close to another accessible station; and

(5) Stations serving major activity centers,
such as employment or government centers,
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institutions of higher education, hospitals or
other major health care facilities, or other
facilities that are major trip generators for
individuals with disabilities.

(c) (1) Unless an entity receives an exten-
sion under paragraph (c)(2) of this section,
the public entity shall achieve accessibility
of key stations as soon as practicable, but in
no case later than January 1, 2000, except
that an entity is not required to complete in-
stallation of detectable warnings required by
section 10.3.2(2) of appendix A to this part
until January 1, 2001.

(2) The General Counsel may grant an ex-
tension of this completion date for key sta-
tion accessibility for a period up to January
1, 2025, provided that two-thirds of key sta-
tions are made accessible by January 1, 2015.
Extensions may be granted as provided in
paragraph (e) of this section.

(d) The public entity shall develop a plan
for compliance for this section. The plan
shall be submitted to the General Counsel’s
office by July 1, 1997.

(1) The public entity shall consult with in-
dividuals with disabilities affected by the
plan. The public entity also shall hold at
least one public hearing on the plan and so-
licit comments on it. The plan submitted to
General Counsel shall document this public
participation, including summaries of the
consultation with individuals with disabil-
ities and the comments received at the hear-
ing and during the comment period. The plan
also shall summarize the public entity’s re-
sponses to the comments and consultation.

(2) The plan shall establish milestones for
the achievement of required accessibility of
key stations, consistent with the require-
ments of this section.

(e) A public entity wishing to apply for an
extension of the January 1, 2000, deadline for
key station accessibility shall include a re-
quest for an extension with its plan sub-
mitted to the General Counsel under para-
graph (d) of this section. Extensions may be
granted only with respect to key stations
which need extraordinarily expensive struc-
tural changes to, or replacement of, existing
facilities (e.g., installations of elevators,
raising the entire passenger platform, or al-
terations of similar magnitude and cost). Re-
quests for extensions shall provide for com-
pletion of key station accessibility within
the time limits set forth in paragraph (c) of
this section. The General Counsel may ap-
prove, approve with conditions, modify, or
disapprove any request for an extension.

$§ 37.49-37.59 [Reserved]

$§37.61 Public transportation programs and ac-
tivities in existing facilities.

(a) A public entity shall operate a des-
ignated public transportation program or ac-
tivity conducted in an existing facility so
that, when viewed in its entirety, the pro-
gram or activity is readily accessible to and
usable by individuals with disabilities.

(b) This section does not require a public
entity to make structural changes to exist-
ing facilities in order to make the facilities
accessible by individuals who use wheel-
chairs, unless and to the extent required by
§37.43 (with respect to alterations) or §37.47
of this part (with respect to key stations).
Entities shall comply with other applicable
accessibility requirements for such facilities.

(c) Public entities, with respect to facili-
ties that, as provided in paragraph (b) of this
section, are not required to be made acces-
sible to individuals who use wheelchairs, are
not required to provide to such individuals
services made available to the general public
at such facilities when the individuals could
not utilize or benefit from the services.
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§§ 37.63-37.69 [Reserved]

SUBPART D—ACQUISITION OF ACCESSIBLE
VEHICLES BY PUBLIC ENTITIES.

§37.71 Purchase or lease of new non-rail vehi-
cles by public entities operating fixed route
systems.

(a) Except as provided elsewhere in this
section, each public entity operating a fixed
route system making a solicitation after
January 31, 1997, to purchase or lease a new
bus or other new vehicle for use on the sys-
tem, shall ensure that the vehicle is readily
accessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs.

(b) A public entity may purchase or lease a
new bus that is not readily accessible to and
usable by individuals with disabilities, in-
cluding individuals who use wheelchairs, if it
applies for, and the General Counsel grants,
a waiver as provided for in this section.

(c) Before submitting a request for such a
waiver, the public entity shall hold at least
one public hearing concerning the proposed
request.

(d) The General Counsel may grant a re-
quest for such a waiver if the public entity
demonstrates to the General Counsel’s satis-
faction that—

(1) The initial solicitation for new buses
made by the public entity specified that all
new buses were to be lift-equipped and were
to be otherwise accessible to and usable by
individuals with disabilities;

(2) Hydraulic, electromechanical, or other
lifts for such new buses could not be provided
by any qualified lift manufacturer to the
manufacturer of such new buses in sufficient
time to comply with the solicitation; and

(3) Any further delay in purchasing new
buses equipped with such necessary lifts
would significantly impair transportation
services in the community served by the
public entity.

(e) The public entity shall include with its
waiver request a copy of the initial solicita-
tion and written documentation from the
bus manufacturer of its good faith efforts to
obtain lifts in time to comply with the solic-
itation, and a full justification for the asser-
tion that the delay in bus procurement need-
ed to obtain a lift-equipped bus would sig-
nificantly impair transportation services in
the community. This documentation shall
include a specific date at which the lifts
could be supplied, copies of advertisements
in trade publications and inquiries to trade
associations seeking lifts, and documenta-
tion of the public hearing.

(f) Any waiver granted by the General
Counsel under this section shall be subject to
the following conditions:

(1) The waiver shall apply only to the par-
ticular bus delivery to which the waiver re-
quest pertains;

(2) The waiver shall include a termination
date, which will be based on information
concerning when lifts will become available
for installation on the new buses the public
entity is purchasing. Buses delivered after
this date, even though procured under a so-
licitation to which a waiver applied, shall be
equipped with lifts;

(3) Any bus obtained subject to the waiver
shall be capable of accepting a lift, and the
public entity shall install a lift as soon as
soon as one becomes available;

(4) Such other terms and conditions as the
General Counsel may impose.

(2)(1) When the General Counsel grants a
waiver under this section, he/she shall
promptly notify any appropriate committees
of Congress.

(2) If the General Counsel has reasonable
cause to believe that a public entity fraudu-
lently applied for a waiver under this sec-
tion, the General Counsel shall:
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(i) Cancel the waiver if it is still in effect;
and

(ii) Take other appropriate action.
$37.73 Purchase or lease of used non-rail vehi-

cles by public entities operating a fixed
route system.

(a) Except as provided elsewhere in this
section, each public entity operating a fixed
route system purchasing or leasing, after
January 31, 1997, a used bus or other used ve-
hicle for use on the system, shall ensure that
the vehicle is readily accessible to and usa-
ble by individuals with disabilities, including
individuals who use wheelchairs.

(b) A public entity may purchase or lease a
used vehicle for use on its fixed route system
that is not readily accessible to and usable
by individuals with disabilities if, after mak-
ing demonstrated good faith efforts to obtain
an accessible vehicle, it is unable to do so.

(c) Good faith efforts shall include at least
the following steps:

(1) An initial solicitation for used vehicles
specifying that all used vehicles are to be
lift-equipped and otherwise accessible to and
usable by individuals with disabilities, or, if
an initial solicitation is not used, a docu-
mented communication so stating;

(2) A nationwide search for accessible vehi-
cles, involving specific inquiries to used ve-
hicle dealers and other transit providers; and

(3) Advertising in trade publications and
contacting trade associations.

(d) Each public entity purchasing or leas-
ing used vehicles that are not readily acces-
sible to and usable by individuals with dis-
abilities shall retain documentation of the
specific good faith efforts it made for three
years from the date the vehicles were pur-
chased. These records shall be made avail-
able, on request, to the General Counsel and
the public.

§37.75 Remanufacture of non-rail vehicles and
purchase or lease of remanufactured mon-
rail vehicles by public entities operating
fixed route systems.

(a) This section applies to any public enti-
ty operating a fixed route system which
takes one of the following actions:

(1) After January 31, 1997, remanufactures
a bus or other vehicle so as to extend its use-
ful life for five years or more or makes a so-
licitation for such remanufacturing; or

(2) Purchases or leases a bus or other vehi-
cle which has been remanufactured so as to
extend its useful life for five years or more,
where the purchase or lease occurs after Jan-
uary 31, 1997, and during the period in which
the useful life of the vehicle is extended.

(b) Vehicles acquired through the actions
listed in paragraph (a) of this section shall,
to the maximum extent feasible, be readily
accessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs.

(c) For purposes of this section, it shall be
considered feasible to remanufacture a bus
or other motor vehicle so as to be readily ac-
cessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs, unless an engineering analysis
demonstrates that including accessibility
features required by this part would have a
significant adverse effect on the structural
integrity of the vehicle.

(d) If a public entity operates a fixed route
system, any segment of which is included on
the National Register of Historic Places, and
if making a vehicle of historic character
used solely on such segment readily acces-
sible to and usable by individuals with dis-
abilities would significantly alter the his-
toric character of such vehicle, the public
entity has only to make (or purchase or
lease a remanufactured vehicle with) those
modifications to make the vehicle accessible
which do not alter the historic character of
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such vehicle, in consultation with the Na-
tional Register of Historic Places.

(e) A public entity operating a fixed route
system as described in paragraph (d) of this
section may apply in writing to the General
Counsel for a determination of the historic
character of the vehicle. The General Coun-
sel shall refer such requests to the National
Register of Historic Places, and shall rely on
its advice in making determinations of the
historic character of the vehicle.
$37.77 Purchase or lease of new non-rail vehi-

cles by public entities operating a demand
responsive system for the general public.

(a) Except as provided in this section, a
public entity operating a demand responsive
system for the general public making a solic-
itation after January 31, 1997, to purchase or
lease a new bus or other new vehicle for use
on the system, shall ensure that the vehicle
is readily accessible to and usable by individ-
uals with disabilities, including individuals
who use wheelchairs.

(b) If the system, when viewed in its en-
tirety, provides a level of service to individ-
uals with disabilities, including individuals
who use wheelchairs, equivalent to the level
of service it provides to individuals without
disabilities, it may purchase new vehicles
that are not readily accessible to and usable
by individuals with disabilities.

(c) For purposes of this section, a demand
responsive system, when viewed in its en-
tirety, shall be deemed to provide equivalent
service if the service available to individuals
with disabilities, including individuals who
use wheelchairs, is provided in the most inte-
grated setting appropriate to the needs of
the individual and is equivalent to the serv-
ice provided other individuals with respect
to the following service characteristics:

(1) Response time;

(2) Fares;

(3) Geographic area of service;

(4) Hours and days of service;

(5) Restrictions or priorities based on trip
purpose;

(6) Availability of information and reserva-
tions capability; and

(7) Any constraints on capacity or service
availability.

(d) A public entity, which determines that
its service to individuals with disabilities is
equivalent to that provided other persons
shall, before any procurement of an inacces-
sible vehicle, make a certificate that it pro-
vides equivalent service meeting the stand-
ards of paragraph (c) of this section. A public
entity shall make such a certificate and re-
tain it in its files, subject to inspection on
request of the General Counsel. All certifi-
cates under this paragraph may be made in
connection with a particular procurement or
in advance of a procurement; however, no
certificate shall be valid for more than one
year.

(e) The waiver mechanism set forth in
§37.71(b)-(g) (unavailability of lifts) of this
subpart shall also be available to public enti-
ties operating a demand responsive system
for the general public.
$37.79 Purchase or lease of new rail vehicles by

public entities operating rapid or light rail
systems.

Each public entity operating a rapid or
light rail system making a solicitation after
January 31, 1997, to purchase or lease a new
rapid or light rail vehicle for use on the sys-
tem shall ensure that the vehicle is readily
accessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs.
$37.81 Purchase or lease of used rail vehicles

by public entities operating rapid or light
rail systems.

(a) Except as provided elsewhere in this
section, each public entity operating a rapid
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or light rail system which, after January 31,
1997, purchases or leases a used rapid or light
rail vehicle for use on the system shall en-
sure that the vehicle is readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs.

(b) A public entity may purchase or lease a
used rapid or light rail vehicle for use on its
rapid or light rail system that is not readily
accessible to and usable by individuals if,
after making demonstrated good faith ef-
forts to obtain an accessible vehicle, it is un-
able to do so.

(¢) Good faith efforts shall include at least
the following steps:

(1) The initial solicitation for used vehicles
made by the public entity specifying that all
used vehicles were to be accessible to and us-
able by individuals with disabilities, or, if a
solicitation is not used, a documented com-
munication so stating;

(2) A nationwide search for accessible vehi-
cles, involving specific inquiries to manufac-
turers and other transit providers; and

(3) Advertising in trade publications and
contacting trade associations.

(d) Each public entity purchasing or leas-
ing used rapid or light rail vehicles that are
not readily accessible to and usable by indi-
viduals with disabilities shall retain docu-
mentation of the specific good faith efforts it
made for three years from the date the vehi-
cles were purchased. These records shall be
made available, on request, to the General
Counsel and the public.

§37.83 Remanufacture of rail vehicles and pur-
chase or lease of remanufactured rail vehi-
cles by public entities operating rapid or
light rail systems.

(a) This section applies to any public enti-
ty operating a rapid or light rail system
which takes one of the following actions:

(1) After January 31, 1997, remanufactures
a light or rapid rail vehicle so as to extend
its useful life for five years or more or makes
a solicitation for such remanufacturing;

(2) Purchases or leases a light or rapid rail
vehicle which has been remanufactured so as
to extend its useful life for five years or
more, where the purchase or lease occurs
after January 31, 1997, and during the period
in which the useful life of the vehicle is ex-
tended.

(b) Vehicles acquired through the actions
listed in paragraph (a) of this section shall,
to the maximum extent feasible, be readily
accessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs.

(¢) For purposes of this section, it shall be
considered feasible to remanufacture a rapid
or light rail vehicle so as to be readily acces-
sible to and usable by individuals with dis-
abilities, including individuals who use
wheelchairs, unless an engineering analysis
demonstrates that doing so would have a sig-
nificant adverse effect on the structural in-
tegrity of the vehicle.

(d) If a public entity operates a rapid or
light rail system any segment of which is in-
cluded on the National Register of Historic
Places and if making a rapid or light rail ve-
hicle of historic character used solely on
such segment readily accessible to and usa-
ble by individuals with disabilities would
significantly alter the historic character of
such vehicle, the public entity need only
make (or purchase or lease a remanufactured
vehicle with) those modifications that do not
alter the historic character of such vehicle.

(e) A public entity operating a fixed route
system as described in paragraph (d) of this
section may apply in writing to the General
Counsel for a determination of the historic
character of the vehicle. The General Coun-
sel shall refer such requests to the National
Register of Historic Places and shall rely on
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its advice in making a determination of the
historic character of the vehicle.

§§ 37.85-37.91 [Reserved]

$37.93 Omne car per train rule.

(a) The definition of accessible for purposes
of meeting the one car per train rule is
spelled out in the applicable subpart for each
transportation system type in part 38 of
these regulations.

(b) Each public entity providing light or
rapid rail service shall ensure that each
train, consisting of two or more vehicles, in-
cludes at least one car that is readily acces-
sible to and usable by individuals with dis-
abilities, including individuals who use
wheelchairs, as soon as practicable but in no
case later than December 31, 2001.

§37.95 [Reserved]
§637.97-37.99 [Reserved]
SUBPART E—ACQUISITION OF ACCESSIBLE
VEHICLES BY COVERED ENTITIES

§37.101 Purchase or lease of vehicles by cov-
ered entities not primarily engaged in the
business of transporting people.

(a) Application. This section applies to all
purchases or leases of vehicles by covered en-
tities which are not primarily engaged in the
business of transporting people, in which a
solicitation for the vehicle is made after
January 31, 1997.

(b) Fixed Route System, Vehicle Capacity
Over 16. If the entity operates a fixed route
system and purchases or leases a vehicle
with a seating capacity of over 16 passengers
(including the driver) for use on the system,
it shall ensure that the vehicle is readily ac-
cessible to and usable by individuals with
disabilities, including individuals who use
wheelchairs.

(c) Fired Route System, Vehicle Capacity of
16 or Fewer. If the entity operates a fixed
route system and purchases or leases a vehi-
cle with a seating capacity of 16 or fewer pas-
sengers (including the driver) for use on the
system, it shall ensure that the vehicle is
readily accessible to and usable by individ-
uals with disabilities, including individuals
who use wheelchairs, unless the system,
when viewed in its entirety, meets the stand-
ard for equivalent service of §37.105 of this
part.

(d) Demand Responsive System, Vehicle Ca-
pacity Over 16. If the entity operates a de-
mand responsive system, and purchases or
leases a vehicle with a seating capacity of
over 16 passengers (including the driver) for
use on the system, it shall ensure that the
vehicle is readily accessible to and usable by
individuals with disabilities, including indi-
viduals who use wheelchairs, unless the sys-
tem, when viewed in its entirety, meets the
standard for equivalent service of §37.105 of
this part.

(e) Demand Responsive System, Vehicle Ca-
pacity of 16 or Fewer. Entities providing de-
mand responsive transportation covered
under this section are not specifically re-
quired to ensure that new vehicles with seat-
ing capacity of 16 or fewer are accessible to
individuals with wheelchairs. These entities
are required to ensure that their systems,
when viewed in their entirety, meet the
equivalent service requirements of §§37.171
and 37.105, regardless of whether or not the
entities purchase a new vehicle.
$37.103 [Reserved]
$37.105 Equivalent service standard.

For purposes of § 37.101 of this part, a fixed
route system or demand responsive system,
when viewed in its entirety, shall be deemed
to provide equivalent service if the service
available to individuals with disabilities, in-
cluding individuals who use wheelchairs, is
provided in the most integrated setting ap-
propriate to the needs of the individual and
is equivalent to the service provided other
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individuals with respect to the following
service characteristics:

(a) (1) Schedules/headways (if the system is
fixed route);

(2) Response time (if the system is demand
responsive);

(b) Fares;

(c) Geographic area of service;

(d) Hours and days of service;

(e) Availability of information;

(f) Reservations capability (if the system is
demand responsive);

(g) Any constraints on capacity or service
availability;

(h) Restrictions priorities based on trip
purpose (if the system is demand responsive).

$§§37.107-37.109 [Reserved]

§§37.111-37.119 [Reserved]

SUBPART F—PARATRANSIT AS A COMPLEMENT
TO FIXED ROUTE SERVICE

$37.121 Requirement for comparable
plementary paratransit service.

(a) Except as provided in paragraph (c) of
this section, each public entity operating a
fixed route system shall provide paratransit
or other special service to individuals with
disabilities that is comparable to the level of
service provided to individuals without dis-
abilities who use the fixed route system.

(b) To be deemed comparable to fixed route
service, a complementary paratransit sys-
tem shall meet the requirements of §§37.123—
37.133 of this subpart. The requirement to
comply with §37.131 may be modified in ac-
cordance with the provisions of this subpart
relating to undue financial burden.

(c) Requirements for complementary para-
transit do not apply to commuter bus sys-
tems.

$37.123 CAA paratransit eligibility—standards.

(a) Public entities required by §37.121 of
this subpart to provide complementary para-
transit service shall provide the service to
the CAA paratransit eligible individuals de-
scribed in paragraph (e) of this section.

(b) If an individual meets the eligibility
criteria of this section with respect to some
trips but not others, the individual shall be
CAA paratransit eligible only for those trips
for which he or she meets the criteria.

(c) Individuals may be CAA paratransit eli-
gible on the basis of a permanent or tem-
porary disability.

(d) Public entities may provide com-
plementary paratransit service to persons
other than CAA paratransit eligible individ-
uals. However, only the cost of service to
CAA paratransit eligible individuals may be
considered in a public entity’s request for an
undue financial burden waiver under
§§37.1561-37.155 of this part.

(e) The following individuals are CAA para-
transit eligible:

(1) Any individual with a disability who is
unable, as the result of a physical or mental
impairment (including a vision impairment),
and without the assistance of another indi-
vidual (except the operator of a wheelchair
lift or other boarding assistance device), to
board, ride, or disembark from any vehicle
on the system which is readily accessible to
and usable by individuals with disabilities.

(2) Any individual with a disability who
needs the assistance of a wheelchair 1lift or
other boarding assistance device and is able,
with such assistance, to board, ride and dis-
embark from any vehicle which is readily ac-
cessible to and usable by individuals with
disabilities if the individual wants to travel
on a route on the system during the hours of
operation of the system at a time, or within
a reasonable period of such time, when such
a vehicle is not being used to provide des-
ignated public transportation on the route.

(i) An individual is eligible under this
paragraph with respect to travel on an other-

com-
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wise accessible route on which the boarding
or disembarking location which the indi-
vidual would use is one at which boarding or
disembarking from the vehicle is precluded
as provided in § 37.167(g) of this part.

(ii) An individual using a common wheel-
chair is eligible under this paragraph if the
individual’s wheelchair cannot be accommo-
dated on an existing vehicle (e.g., because
the vehicle’s lift does not meet the standards
of part 38 of these regulations), even if that
vehicle is accessible to other individuals
with disabilities and their mobility wheel-
chairs.

(iii) With respect to rail systems, an indi-
vidual is eligible under this paragraph if the
individual could use an accessible rail sys-
tem, but

(A) there is not yet one accessible car per
train on the system; or

(B) key stations have not yet been made
accessible.

(3) Any individual with a disability who
has a specific impairment-related condition
which prevents such individual from trav-
eling to a boarding location or from a dis-
embarking location on such system.

(i) Only a specific impairment-related con-
dition which prevents the individual from
traveling to a boarding location or from a
disembarking location is a basis for eligi-
bility under this paragraph. A condition
which makes traveling to boarding location
or from a disembarking location more dif-
ficult for a person with a specific impair-
ment-related condition than for an indi-
vidual who does not have the condition, but
does not prevent the travel, is not a basis for
eligibility under this paragraph.

(ii) Architectural barriers not under the
control of the public entity providing fixed
route service and environmental barriers
(e.g., distance, terrain, weather) do not,
standing alone, form a basis for eligibility
under this paragraph. The interaction of
such barriers with an individual’s specific
impairment-related condition may form a
basis for eligibility under this paragraph, if
the effect is to prevent the individual from
traveling to a boarding location or from a
disembarking location.

(f) Individuals accompanying a CAA para-
transit eligible individual shall be provided
service as follows:

(1) One other individual accompanying the
CAA paratransit eligible individual shall be
provided service.

(i) If the CAA paratransit eligible indi-
vidual is traveling with a personal care at-
tendant, the entity shall provide service to
one other individual in addition to the at-
tendant who is accompanying the eligible in-
dividual.

(ii) A family member or friend is regarded
as a person accompanying the eligible indi-
vidual, and not as a personal care attendant,
unless the family member or friend reg-
istered is acting in the capacity of a personal
care attendant;

(2) Additional individuals accompanying
the CAA paratransit eligible individual shall
be provided service, provided that space is
available for them on the paratransit vehicle
carrying the CAA paratransit eligible indi-
vidual and that transportation of the addi-
tional individuals will not result in a denial
of service to CAA paratransit eligible indi-
viduals.

(3) In order to be considered as ‘‘accom-
panying”’’ the eligible individual for purposes
of this paragraph, the other individual(s)
shall have the same origin and destination as
the eligible individual.
$§37.125 CAA paratransit eligibility: process.

Each public entity required to provide
complementary paratransit service by §
37.121 of this part shall establish a process
for determining CAA paratransit eligibility.
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(a) The process shall strictly limit CAA
paratransit eligibility to individuals speci-
fied in §37.123 of this part.

(b) All information about the process, ma-
terials necessary to apply for eligibility, and
notices and determinations concerning eligi-
bility shall be made available in accessible
formats, upon request.

(c) If, by a date 21 days following the sub-
mission of a complete application, the entity
has not made a determination of eligibility,
the applicant shall be treated as eligible and
provided service until and unless the entity
denies the application.

(d) The entity’s determination concerning
eligibility shall be in writing. If the deter-
mination is that the individual is ineligible,
the determination shall state the reasons for
the finding.

(e) The public entity shall provide docu-
mentation to each eligible individual stating
that he or she is ‘““CAA Paratransit Eligible.”’
The documentation shall include the name of
the eligible individual, the name of the tran-
sit provider, the telephone number of the en-
tity’s paratransit coordinator, an expiration
date for eligibility, and any conditions or
limitations on the individual’s eligibility in-
cluding the use of a personal care attendant.

(f) The entity may require recertification
of the eligibility of CAA paratransit eligible
individuals at reasonable intervals.

(g) The entity shall establish an adminis-
trative appeal process through which indi-
viduals who are denied eligibility can obtain
review of the denial.

(1) The entity may require that an appeal
be filed within 60 days of the denial of an in-
dividual’s application.

(2) The process shall include an oppor-
tunity to be heard and to present informa-
tion and arguments, separation of functions
(i.e., a decision by a person not involved with
the initial decision to deny eligibility), and
written notification of the decision, and the
reasons for it;

(3) The entity is not required to provide
paratransit service to the individual pending
the determination on appeal. However, if the
entity has not made a decision within 30
days of the completion of the appeal process,
the entity shall provide paratransit service
from that time until and unless a decision to
deny the appeal is issued.

(h) The entity may establish an adminis-
trative process to suspend, for a reasonable
period of time, the provision of complemen-
tary paratransit service to CAA eligible indi-
viduals who establish a pattern or practice of
missing scheduled trips.

(1) Trips missed by the individual for rea-
sons beyond his or her control (including,
but not limited to, trips which are missed
due to operator error) shall not be a basis for
determining that such a pattern or practice
exists.

(2) Before suspending service, the entity
shall take the following steps:

(i) Notify the individual in writing that the
entity proposes to suspend service, citing
with specificity the basis of the proposed
suspension and setting forth the proposed
sanction;

(ii) Provide the individual an opportunity
to be heard and to present information and
arguments;

(iii) Provide the individual with written
notification of the decision and the reasons
for it.

(3) The appeals process of paragraph (g) of
this section is available to an individual on
whom sanctions have been imposed under
this paragraph. The sanction is stayed pend-
ing the outcome of the appeal.

(i) In applications for CAA paratransit eli-
gibility, the entity may require the appli-
cant to indicate whether or not he or she
travels with a personal care attendant.
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$37.127 Complementary paratransit service for
visitors.

(a) Bach public entity required to provide
complementary paratransit service under §
37.121 of this part shall make the service
available to visitors as provided in this sec-
tion.

(b) For purposes of this section, a visitor is
an individual with disabilities who does not
reside in the jurisdiction(s) served by the
public entity or other entities with which
the public entity provides coordinated com-
plementary paratransit service within a re-
gion.

(c) Each public entity shall treat as eligi-
ble for its complementary paratransit serv-
ice all visitors who present documentation
that they are CAA paratransit eligible,
under the criteria of § 37.125 of this part, in
the jurisdiction in which they reside.

(d) With respect to visitors with disabil-
ities who do not present such documenta-
tion, the public entity may require the docu-
mentation of the individual’s place of resi-
dence and, if the individual’s disability is not
apparent, of his or her disability. The entity
shall provide paratransit service to individ-
uals with disabilities who qualify as visitors
under paragraph (b) of this section. The enti-
ty shall accept a certification by such indi-
viduals that they are unable to use fixed
route transit.

(e) A public entity shall make the service
to a visitor required by this section available
for any combination of 21 days during any
365-day period beginning with the visitor’s
first use of the service during such 365-day
period. In no case shall the public entity re-
quire a visitor to apply for or receive eligi-
bility certification from the public entity be-
fore receiving the service required by this
section.

§37.129 Types of service.

(a) Except as provided in this section, com-
plementary paratransit service for CAA
paratransit eligible persons shall be origin-
to-destination service.

(b) Complementary paratransit service for
CAA paratransit eligible persons described in
§37.123(e)(2) of this part may also be provided
by on-call bus service or paratransit feeder
service to an accessible fixed route, where
such service enables the individual to use the
fixed route bus system for his or her trip.

(c) Complementary paratransit service for
CAA eligible persons described in §37.123
(e)(3) of this part also may be provided by
paratransit feeder service to and/or from an
accessible fixed route.

$37.131 Service criteria for
paratransit.

The following service criteria apply to
complementary paratransit required by
§37.121 of this part.

(a) Service Area—(1) Bus. (i) The entity
shall provide complementary paratransit
service to origins and destinations within
corridors with a width of three-fourths of a
mile on each side of each fixed route. The
corridor shall include an area with a three-
fourths of a mile radius at the ends of each
fixed route.

(ii) Within the core service area, the entity
also shall provide service to small areas not
inside any of the corridors but which are sur-
rounded by corridors.

(iii) Outside the core service area, the enti-
ty may designate corridors with widths from
three-fourths of a mile up to one and one-
half miles on each side of a fixed route, based
on local circumstances.

(iv) For purposes of this paragraph, the
core service area is that area in which cor-
ridors with a width of three-fourths of a mile
on each side of each fixed route merge to-
gether such that, with few and small excep-

complementary
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tions, all origins and destinations within the
area would be served.

(2) Rail. (i) For rail systems, the service
area shall consist of a circle with a radius of
a mile around each station.

(ii) At end stations and other stations in
outlying areas, the entity may designate cir-
cles with radii of up to 1%2 miles as part of

its service area, based on local cir-
cumstances.
(3) Jurisdictional Boundaries. Notwith-

standing any other provision of this para-
graph, an entity is not required to provide
paratransit service in an area outside the
boundaries of the jurisdiction(s) in which it
operates, if the entity does not have legal
authority to operate in that area. The entity
shall take all practicable steps to provide
paratransit service to any part of its service
area.

(b) Response Time. The entity shall sched-
ule and provide paratransit service to any
CAA paratransit eligible person at any re-
quested time on a particular day in response
to a request for service made the previous
day. Reservations may be taken by reserva-
tion agents or by mechanical means.

(1) The entity shall make reservation serv-
ice available during at least all normal busi-
ness hours of the entity’s administrative of-
fices, as well as during times, comparable to
normal business hours, on a day when the en-
tity’s offices are not open before a service
day.

(2) The entity may negotiate pickup times
with the individual, but the entity shall not
require a CAA paratransit eligible individual
to schedule a trip to begin more than one
hour before or after the individual’s desired
departure time.

(3) The entity may use real-time sched-
uling in providing complementary para-
transit service.

(4) The entity may permit advance reserva-
tions to be made up to 14 days in advance of
a CAA paratransit eligible individual’s de-
sired trips. When an entity proposes to
change its reservations system, it shall com-
ply with the public participation require-
ments equivalent to those of §37.131(b) and
().

(c) Fares. The fare for a trip charged to a
CAA paratransit eligible user of the com-
plementary paratransit service shall not ex-
ceed twice the fare that would be charged to
an individual paying full fare (i.e., without
regard to discounts) for a trip of similar
length, at a similar time of day, on the enti-
ty’s fixed route system.

(1) In calculating the full fare that would
be paid by an individual using the fixed route
system, the entity may include transfer and
premium charges applicable to a trip of simi-
lar length, at a similar time of day, on the
fixed route system.

(2) The fares for individuals accompanying
CAA paratransit eligible individuals, who are
provided service under §37.123 (f) of this part,
shall be the same as for the CAA paratransit
eligible individuals they are accompanying.

(3) A personal care attendant shall not be
charged for complementary paratransit serv-
ice.

(4) The entity may charge a fare higher
than otherwise permitted by this paragraph
to a social service agency or other organiza-
tion for agency trips (i.e., trips guaranteed
to the organization).

(d) Trip Purpose Restrictions. The entity
shall not impose restrictions or priorities
based on trip purpose.

(e) Hours and Days of Service. The com-
plementary paratransit service shall be
available throughout the same hours and
days as the entity’s fixed route service.

(f) Capacity Constraints. The entity shall
not limit the availability of complementary
paratransit service to CAA paratransit eligi-
ble individuals by any of the following:
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(1) Restrictions on the number of trips an
individual will be provided;

(2) Waiting lists for access to the service;
or

(3) Any operational pattern or practice
that significantly limits the availability of
service to CAA paratransit eligible persons.

(i) Such patterns or practices include, but
are not limited to, the following:

(A) Substantial numbers of significantly
untimely pickups for initial or return trips;

(B) Substantial numbers of trip denials or
missed trips;

(C) Substantial numbers of trips with ex-
cessive trip lengths.

(ii) Operational problems attributable to
causes beyond the control of the entity (in-
cluding, but not limited to, weather or traf-
fic conditions affecting all vehicular traffic
that were not anticipated at the time a trip
was scheduled) shall not be a basis for deter-
mining that such a pattern or practice ex-
ists.

(g) Additional Service. Public entities may
provide complementary paratransit service
to CAA paratransit eligible individuals ex-
ceeding that provided for in this section.
However, only the cost of service provided
for in this section may be considered in a
public entity’s request for an undue financial
burden waiver under §§37.151-37.1565 of this
part.

§37.133 Subscription Service.

(a) This part does not prohibit the use of
subscription service by public entities as
part of a complementary paratransit system,
subject to the limitations in this section.

(b) Subscription service may not absorb
more than fifty percent of the number of
trips available at a given time of day, unless
there is excess non-subscription capacity.

(c) Notwithstanding any other provision of
this part, the entity may establish waiting
lists or other capacity constraints and trip
purpose restrictions or priorities for partici-
pation in the subscription service only.
$37.135 Submission of paratransit plan.

(a) General. Each public entity operating
fixed route transportation service, which is
required by §37.121 to provide complemen-
tary paratransit service, shall develop a
paratransit plan.

(b) Initial Submission. Except as provided in
§37.141 of this part, each entity shall submit
its initial plan for compliance with the com-
plementary paratransit service provision by
June 1, 1998, to the appropriate location
identified in paragraph (f) of this section.

(c) Annual Updates. Except as provided in
this paragraph, each entity shall submit its
annual update to the plan on June 1 of each
succeeding year.

(1) If an entity has met and is continuing
to meet all requirements for complementary
paratransit in §§37.121-37.133 of this part, the
entity may submit to the General Counsel an
annual certification of continued compliance
in lieu of a plan update. Entities that have
submitted a joint plan under §37.141 may
submit a joint certification under this para-
graph. The requirements of §§37.137(a) and
(b), 37.138 and 37.139 do not apply when a cer-
tification is submitted under this paragraph.

(2) In the event of any change in cir-
cumstances that results in an entity which
has submitted a certification of continued
compliance falling short of compliance with
§§37.121-37.133, the entity shall immediately
notify the General Counsel in writing of the
problem. In this case, the entity shall also
file a plan update meeting the requirements
of §§37.137-37.139 of this part on the next fol-
lowing June 1 and in each succeeding year
until the entity returns to full compliance.

(3) An entity that has demonstrated undue
financial burden to the General Counsel shall
file a plan update meeting the requirements
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of §§37.137-37.139 of this part on each June 1
until full compliance with §§37.121-37.133 is
attained.

(4) If the General Counsel reasonably be-
lieves that an entity may not be fully com-
plying with all service criteria, the General
Counsel may require the entity to provide an
annual update to its plan.

(d) Phase-in of Implementation. Each plan
shall provide for full compliance by no later
than June 1, 2003, unless the entity has re-
ceived a waiver based on undue financial bur-
den. If the date for full compliance specified
in the plan is after June 1, 1999, the plan
shall include milestones, providing for meas-
ured, proportional progress toward full com-
pliance.

(e) Plan Implementation. Each entity shall
begin implementation of its plan on June 1,
1998.

(f) Submission Locations. An entity shall
submit its plan to the General Counsel’s of-
fice.
$37.137 Paratransit plan development.

(a) Survey of existing services. Each submit-
ting entity shall survey the area to be cov-
ered by the plan to identify any person or en-
tity (public or covered) which provides a
paratransit or other special transportation
service for CAA paratransit eligible individ-
uals in the service area to which the plan ap-
plies.

(b) Public participation.

Each submitting entity shall ensure public
participation in the development of its para-
transit plan, including at least the following:

(1) Outreach. Each submitting entity shall
solicit participation in the development of
its plan by the widest range of persons an-
ticipated to use its paratransit service. Each
entity shall develop contacts, mailing lists
and other appropriate means for notification
of opportunities to participate in the devel-
opment of the paratransit plan.

(2) Consultation with individuals with disabil-
ities. Each entity shall contact individuals
with disabilities and groups representing
them in the community. Consultation shall
begin at an early stage in the plan develop-
ment and should involve persons with dis-
abilities in all phases of plan development.
All documents and other information con-
cerning the planning procedure and the pro-
vision of service shall be available, upon re-
quest, to members of the pubic, except where
disclosure would be an unwarranted invasion
of personal privacy.

(3) Opportunity for public comment. The sub-
mitting entity shall make its plan available
for review before the plan is finalized. In
making the plan available for public review,
the entity shall ensure that the plan is avail-
able upon request in accessible formats.

(4) Public hearing. The entity shall sponsor
at a minimum one public hearing and shall
provide adequate notice of the hearing, in-
cluding advertisement in appropriate media,
such as newspapers of general and special in-
terest circulation and radio announcements;
and

(5) Special requirements. If the entity in-
tends to phase-in its paratransit service over
a multi-year period, or request a waiver
based on undue financial burden, the public
hearing shall afford the opportunity for in-
terested citizens to express their views con-
cerning the phase-in, the request, and which
service criteria may be delayed in implemen-
tation.

(c) Ongoing requirement. The entity shall
create an ongoing mechanism for the partici-
pation of individuals with disabilities in the
continued development and assessment of
services to persons with disabilities. This in-
cludes, but is not limited to, the develop-
ment of the initial plan, any request for an
undue financial burden waiver, and each an-
nual submission.
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§37.139 Plan contents.

Each plan shall contain the following in-
formation:

(a) Identification of the entity or entities
submitting the plan, specifying for each

(1) Name and address; and

(2) Contact person for the plan, with tele-
phone number and facsimile telephone num-
ber (FAX), if applicable.

(b) A description of the fixed route system
as of January 1, 1997 (or subsequent year for
annual updates), including—

(1) A description of the service area, route
structure, days and hours of service, fare
structure, and population served. This in-
cludes maps and tables, if appropriate;

(2) The total number of vehicles (bus, van,
or rail) operated in fixed route service (in-
cluding contracted service), and percentage
of accessible vehicles and percentage of
routes accessible to and usable by persons
with disabilities, including persons who use
wheelchairs;

(3) Any other information about the fixed
route service that is relevant to establishing
the basis for comparability of fixed route and
paratransit service.

(c) A description of existing paratransit
services, including:

(1) An inventory of service provided by the
public entity submitting the plan;

(2) An inventory of service provided by
other agencies or organizations, which may
in whole or in part be used to meet the re-
quirement for complementary paratransit
service; and

(3) A description of the available para-
transit services in paragraphs (c)(2) and (c)(3)
of this section as they relate to the service
criteria described in §37.131 of this part of
service area, response time, fares, restric-
tions on trip purpose, hours and days of serv-
ice, and capacity constraints; and to the re-
quirements of CAA paratransit eligibility.

(d) A description of the plan to provide
comparable paratransit, including:

(1) An estimate of demand for comparable
paratransit service by CAA eligible individ-
uals and a brief description of the demand es-
timation methodology used;

(2) An analysis of differences between the
paratransit service currently provided and
what is required under this part by the enti-
ty(ies) submitting the plan and other enti-
ties, as described in paragraph (c) of this sec-
tion;

(3) A brief description of planned modifica-
tions to existing paratransit and fixed route
service and the new paratransit service
planned to comply with the CAA paratransit
service criteria;

(4) A description of the planned com-
parable paratransit service as it relates to
each of the service criteria described in §
37.131 of this part-service area, absence of re-
strictions or priorities based on trip purpose,
response time, fares, hours and days of serv-
ice, and lack of capacity constraints. If the
paratransit plan is to be phased in, this para-
graph shall be coordinated with the informa-
tion being provided in paragraphs (d)(5) and
(d)(6) of this paragraph;

(56) A timetable for implementing com-
parable paratransit service, with a specific
date indicating when the planned service
will be completely operational. In no case
may full implementation be completed later
than June 1, 2003. The plan shall include
milestones for implementing phases of the
plan, with progress that can be objectively
measured yearly;

(6) A budget for comparable paratransit
service, including capital and operating ex-
penditures over five years.

(e) A description of the process used to cer-
tify individuals with disabilities as CAA
paratransit eligible. At a minimum, this
must include—
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(1) A description of the application and cer-
tification process, including—

(i) The availability of information about
the process and application materials in ac-
cessible formats;

(ii) The process for determining eligibility
according to the provisions of §§37.123-37.125
of this part and notifying individuals of the
determination made;

(iii) The entity’s system and timetable for
processing applications and allowing pre-
sumptive eligibility; and

(iv) The documentation given to eligible
individuals.

(2) A description of the administrative ap-
peals process for individuals denied eligi-
bility.

(3) A policy for visitors, consistent with
§37.127 of this part.

(f) Description of the public participation
process including—

(1) Notice given of opportunity for public
comment, the date(s) of completed public
hearing(s), availability of the plan in acces-
sible formats, outreach efforts, and consulta-
tion with persons with disabilities.

(2) A summary of significant issues raised
during the public comment period, along
with a response to significant comments and
discussion of how the issues were resolved.

(g) Efforts to coordinate service with other
entities subject to the complementary para-
transit requirements of this part which have
overlapping or contiguous service areas or
jurisdictions.

(h) The following endorsements or certifi-
cations:

(1) a resolution adopted by the entity au-
thorizing the plan, as submitted. If more
than one entity is submitting the plan there
must be an authorizing resolution from each
board. If the entity does not function with a
board, a statement shall be submitted by the
entity’s chief executive;

(2) a certification that the survey of exist-
ing paratransit service was conducted as re-
quired in § 37.137(a) of this part;

(3) To the extent service provided by other
entities is included in the entity’s plan for
comparable paratransit service, the entity
must certify that:

(i) CAA paratransit eligible individuals
have access to the service;

(ii) The service is provided in the manner
represented; and

(iii) Efforts will be made to coordinate the
provision of paratransit service by other pro-
viders.

(i) a request for a waiver based on undue fi-
nancial burden, if applicable. The waiver re-
quest should include information sufficient
for the General Counsel to consider the fac-
tors in § 37.155 of this part. If a request for
an undue financial burden waiver is made,
the plan must include a description of addi-
tional paratransit services that would be
provided to achieve full compliance with the
requirement for comparable paratransit in
the event the waiver is not granted, and the
timetable for the implementation of these
additional services.

(j) Annual plan updates. (1) The annual plan
updates submitted June 1, 1999, and annually
thereafter, shall include information nec-
essary to update the information require-
ments of this section. Information submitted
annually must include all significant
changes and revisions to the timetable for
implementation;

(2) If the paratransit service is being
phased in over more than one year, the enti-
ty must demonstrate that the milestones
identified in the current paratransit plans
have been achieved. If the milestones have
not been achieved, the plan must explain any
slippage and what actions are being taken to
compensate for the slippage.

(3) The annual plan must describe specifi-
cally the means used to comply with the
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public participation requirements, as de-

scribed in § 37.137 of this part.
§37.141 Requirements for a joint paratransit
plan.

(a) Two or more public entities with over-
lapping or contiguous service areas or juris-
dictions may develop and submit a joint plan
providing for coordinated paratransit serv-
ice. Joint plans shall identify the partici-
pating entities and indicate their commit-
ment to participate in the plan.

(b) To the maximum extent feasible, all
elements of the coordinated plan shall be
submitted on June 1, 1998. If a coordinated
plan is not completed by June 1, 1998, those
entities intending to coordinate paratransit
service must submit a general statement de-
claring their intention to provide coordi-
nated service and each element of the plan
specified in § 37.139 to the extent practicable.
In addition, the plan must include the fol-
lowing certifications from each entity in-
volved in the coordination effort:

(1) a certification that the entity is com-
mitted to providing CAA paratransit service
as part of a coordinated plan.

(2) a certification from each public entity
participating in the plan that it will main-
tain current levels of paratransit service
until the coordinated plan goes into effect.

(c) Entities submitting the above certifi-
cations and plan elements in lieu of a com-
pleted plan on June 1, 1998, must submit a
complete plan by December 1, 1998.

(d) Filing of an individual plan does not
preclude an entity from cooperating with
other entities in the development or imple-
mentation of a joint plan. An entity wishing
to join with other entities after its initial
submission may do so by meeting the filing
requirements of this section.

§37.143 Paratransit plan implementation.

(a) Each entity shall begin implementation
of its complementary paratransit plan, pend-
ing notice from the General Counsel. The im-
plementation of the plan shall be consistent
with the terms of the plan, including any
specified phase-in period.

(b) If the plan contains a request for a
waiver based on undue financial burden, the
entity shall begin implementation of its
plan, pending a determination on its waiver
request.
$37.145 [Reserved]
$§37.147 Considerations during General Counsel

review.

In reviewing each plan, at a minimum the
General Counsel will consider the following:

(a) Whether the plan was filed on time;

(b) Comments submitted by the state, if
applicable;

(c) Whether the plan contains responsive
elements for each component required under
§ 37.139 of this part;

(d) Whether the plan, when viewed in its
entirety, provides for paratransit service
comparable to the entity’s fixed route serv-
ice;

(e) Whether the entity complied with the
public participation efforts required by this
part; and

(f) The extent to which efforts were made
to coordinate with other public entities with
overlapping or contiguous service areas or
jurisdictions.
$37.149 Disapproved plans.

(a) If a plan is disapproved in whole or in
part, the General Counsel will specify which
provisions are disapproved. Each entity shall
amend its plan consistent with this informa-
tion and resubmit the plan to the General
Counsel’s office within 90 days of receipt of
the disapproval letter.

(b) Each entity revising its plan shall con-
tinue to comply with the public participa-
tion requirements applicable to the initial
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development of the plan (set out in §37.137 of
this part).
$37.151 Waiver for undue financial burden.

If compliance with the service criteria of
§37.131 of this part creates an undue finan-
cial burden, an entity may request a waiver
from all or some of the provisions if the enti-
ty has complied with the public participa-
tion requirements in §37.137 of this part and
if the following conditions apply:

(a) At the time of submission of the initial
plan on June 1, 1998

(1) The entity determines that it cannot
meet all of the service criteria by June 1,
2003; or

(2) The entity determines that it cannot
make measured progress toward compliance
in any year before full compliance is re-
quired. For purposes of this part, measured
progress means implementing milestones as
scheduled, such as incorporating an addi-
tional paratransit service criterion or im-
proving an aspect of a specific service cri-
terion.

(b) At the time of its annual plan update
submission, if the entity believes that cir-
cumstances have changed since its last sub-
mission, and it is no longer able to comply
by June 1, 2003, or make measured progress
in any year before 2003, as described in para-
graph (a)(2) of this section.

§37.153 General Counsel waiver determination.

(a) The General Counsel will determine
whether to grant a waiver for undue finan-
cial burden on a case-by-case basis, after
considering the factors identified in §37.155
of this part and the information accom-
panying the request. If necessary, the Gen-
eral Counsel will return the application with
a request for additional information.

(b) Any waiver granted will be for a limited
and specified period of time. (c¢) If the Gen-
eral Counsel grants the applicant a waiver,
the General Counsel will do one of the fol-
lowing:

(1) Require the public entity to provide
complementary paratransit to the extent it
can do so without incurring an undue finan-
cial burden. The entity shall make changes
in its plan that the General Counsel deter-
mines are appropriate to maximize the com-
plementary paratransit service that is pro-
vided to CAA paratransit eligible individ-
uals. When making changes to its plan, the
entity shall use the public participation
process specified for plan development and
shall consider first a reduction in number of
trips provided to each CAA paratransit eligi-
ble person per month, while attempting to
meet all other service criteria.

(2) Require the public entity to provide
basic complementary paratransit services to
all CAA paratransit eligible individuals,
even if doing so would cause the public enti-
ty to incur an undue financial burden. Basic
complementary paratransit service shall in-
clude at least complementary paratransit
service in corridors defined as provided in §
37.131(a) along the public entity’s key routes
during core service hours.

(i) For purposes of this section, key routes
are defined as routes along which there is
service at least hourly throughout the day.

(ii) For purposes of this section, core serv-
ice hours encompass at least peak periods, as
these periods are defined locally for fixed
route service, consistent with industry prac-
tice.

(3) If the General Counsel determines that
the public entity will incur an undue finan-
cial burden as the result of providing basic
complementary paratransit service, such
that it is infeasible for the entity to provide
basic complementary paratransit service,
the Administrator shall require the public
entity to coordinate with other available
providers of demand responsive service in
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the area served by the public entity to maxi-
mize the service to CAA paratransit eligible
individuals to the maximum extent feasible.

§37.155 Factors in decision to grant an undue
financial burden waiver.

(a) In making an undue financial burden
determination, the General Counsel will con-
sider the following factors:

(1) Effects on current fixed route service,
including reallocation of accessible fixed
route vehicles and potential reduction in
service, measured by service miles;

(2) Average number of trips made by the
entity’s general population, on a per capita
basis, compared with the average number of
trips to be made by registered CAA para-
transit eligible persons, on a per capita
basis;

(3) Reductions in other services, including
other special services;

(4) Increases in fares;

(5) Resources available to implement com-
plementary paratransit service over the pe-
riod covered by the plan;

(6) Percentage of budget needed to imple-
ment the plan, both as a percentage of oper-
ating budget and a percentage of entire
budget;

(7) The current level of accessible service,
both fixed route and paratransit;

(8) Cooperation/coordination among area
transportation providers;

(9) Evidence of increased efficiencies, that
have been or could be effectuated, that would
benefit the level and quality of available re-
sources for complementary paratransit serv-
ice; and

(10) Unique circumstances in the submit-
ting entity’s area that affect the ability of
the entity to provide paratransit, that mili-
tate against the need to provide paratransit,
or in some other respect create a cir-
cumstance considered exceptional by the
submitting entity.

(b)(1) Costs attributable to complementary
paratransit shall be limited to costs of pro-
viding service specifically required by this
part to CAA paratransit eligible individuals,
by entities responsible under this part for
providing such service.

(2) If the entity determines that it is im-
practicable to distinguish between trips
mandated by the CAA and other trips on a
trip-by-trip basis, the entity shall attribute
to CAA complementary paratransit require-
ments a percentage of its overall paratransit
costs. This percentage shall be determined
by a statistically valid methodology that de-
termines the percentage of trips that are re-
quired by this part. The entity shall submit
information concerning its methodology and
the data on which its percentage is based
with its request for a waiver. Only costs at-
tributable to CAA-mandated trips may be
considered with respect to a request for an
undue financial burden waiver.

(3) Funds to which the entity would be le-
gally entitled, but which, as a matter of
state or local funding arrangements, are pro-
vided to another entity and used by that en-
tity to provide paratransit service which is
part of a coordinated system of paratransit
meeting the requirements of this part, may
be counted in determining the burden associ-
ated with the waiver request.

SUBPART G—PROVISION OF SERVICE

§37.161 Maintenance of accessible features:
general.

(a) Public and covered entities providing
transportation services shall maintain in op-
erative condition those features of facilities
and vehicles that are required to make the
vehicles and facilities readily accessible to
and usable by individuals with disabilities.
These features include, but are not limited
to, lifts and other means of access to vehi-
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cles, securement devices, elevators, signage
and systems to facilitate communications
with persons with impaired vision or hear-
ing.

(b) Accessibility features shall be repaired
promptly if they are damaged or out of
order. When an accessibility feature is out of
order, the entity shall take reasonable steps
to accommodate individuals with disabilities
who would otherwise use the feature.

(c) This section does not prohibit isolated
or temporary interruptions in service or ac-
cess due to maintenance or repairs.

§37.163 Keeping vehicle lifts in operative con-
dition: public entities.

(a) This section applies only to public enti-
ties with respect to lifts in non-rail vehicles.

(b) The entity shall establish a system of
regular and frequent maintenance checks of
lifts sufficient to determine if they are oper-
ative.

(c) The entity shall ensure that vehicle op-
erators report to the entity, by the most im-
mediate means available, any failure of a lift
to operate in service.

(d) Except as provided in paragraph (e) of
this section, when a lift is discovered to be
inoperative, the entity shall take the vehicle
out of service before the beginning of the ve-
hicle’s next service day and ensure that the
lift is repaired before the vehicle returns to
service.

(e) If there is no spare vehicle available to
take the place of a vehicle with an inoper-
able lift, such that taking the vehicle out of
service will reduce the transportation serv-
ice the entity is able to provide, the public
entity may keep the vehicle in service with
an inoperable lift for no more than five days
(if the entity serves an area of 50,000 or less
population) or three days (if the entity
serves an area of over 50,000 population) from
the day on which the lift is discovered to be
inoperative.

(f) In any case in which a vehicle is oper-
ating on a fixed route with an inoperative
lift, and the headway to the next accessible
vehicle on the route exceeds 30 minutes, the
entity shall promptly provide alternative
transportation to individuals with disabil-
ities who are unable to use the vehicle be-
cause its lift does not work.
$37.165 Lift and securement use.

(a) This section applies to public and cov-
ered entities.

(b) All common wheelchairs and their users
shall be transported in the entity’s vehicles
or other conveyances. The entity is not re-
quired to permit wheelchairs to ride in
places other than designated securement lo-
cations in the vehicle, where such locations
exist.

(c)(1) For vehicles complying with part 38
of these regulations, the entity shall use the
securement system to secure wheelchairs as
provided in that part.

(2) For other vehicles transporting individ-
uals who use wheelchairs, the entity shall
provide and use a securement system to en-
sure that the wheelchair remains within the
securement area.

(3) The entity may require that an indi-
vidual permit his or her wheelchair to be se-
cured.

(d) The entity may not deny transpor-
tation to a wheelchair or its user on the
ground that the device cannot be secured or
restrained satisfactorily by the vehicle’s se-
curement system.

(e) The entity may recommend to a user of
a wheelchair that the individual transfer to
a vehicle seat. The entity may not require
the individual to transfer.

(f) Where necessary or upon request, the
entity’s personnel shall assist individuals
with disabilities with the use of securement
systems, ramps and lifts. If it is necessary
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for the personnel to leave their seats to pro-
vide this assistance, they shall do so.

(g) The entity shall permit individuals
with disabilities who do not use wheelchairs,
including standees, to use a vehicle’s lift or
ramp to enter the vehicle. Provided that an
entity is not required to permit such individ-
uals to use a lift Model 141 manufactured by
EEC, Inc. If the entity chooses not to allow
such individuals to use such a lift, it shall
clearly notify consumers of this fact by sign-
age on the exterior of the vehicle (adjacent
to and of equivalent size with the accessi-
bility symbol).

§37.167 Other service requirements

(a) This section applies to public and cov-
ered entities.

(b) On fixed route systems, the entity shall
announce stops as follows:

(1) The entity shall announce at least at
transfer points with other fixed routes, other
major intersections and destination points,
and intervals along a route sufficient to per-
mit individuals with visual impairments or
other disabilities to be oriented to their lo-
cation.

(2) The entity shall announce any stop on
request of an individual with a disability.

(c) Where vehicles or other conveyances for
more than one route serve the same stop, the
entity shall provide a means by which an in-
dividual with a visual impairment or other
disability can identify the proper vehicle to
enter or be identified to the vehicle operator
as a person seeking a ride on a particular
route.

(d) The entity shall permit service animals
to accompany individuals with disabilities in
vehicles and facilities.

(e) The entity shall ensure that vehicle op-
erators and other personnel make use of ac-
cessibility-related equipment or features re-
quired by part 38 of these regulations.

(f) The entity shall make available to indi-
viduals with disabilities adequate informa-
tion concerning transportation services. This
obligation includes making adequate com-
munications capacity available, through ac-
cessible formats and technology, to enable
users to obtain information and schedule
service.

(g) The entity shall not refuse to permit a
passenger who uses a lift to disembark from
a vehicle at any designated stop, unless the
lift cannot be deployed, the lift will be dam-
aged if it is deployed, or temporary condi-
tions at the stop, not under the control of
the entity, preclude the safe use of the stop
by all passengers.

(h) The entity shall not prohibit an indi-
vidual with a disability from traveling with
a respirator or portable oxygen supply, con-
sistent with applicable Department of Trans-
portation rules on the transportation of haz-
ardous materials.

(i) The entity shall ensure that adequate
time is provided to allow individuals with
disabilities to complete boarding or dis-
embarking from the vehicle.

(j)(1) When an individual with a disability
enters a vehicle, and because of a disability,
the individual needs to sit in a seat or oc-
cupy a wheelchair securement location, the
entity shall ask the following person to
move in order to allow the individual with a
disability to occupy the seat or securement
location:

(i) Individuals, except other individuals
with a disability or elderly persons, sitting
in a location designated as priority seating
for elderly and handicapped persons (or other
seat as necessary);

(ii) Individuals sitting in or a fold-down or
other movable seat in a wheelchair secure-
ment location.

(2) This requirement applies to light rail
and rapid rail systems only to the extent
practicable.
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(3) The entity is not required to enforce
the request that other passengers move from
priority seating areas or wheelchair secure-
ment locations.

(4) In all signage designating priority seat-
ing areas for elderly persons or persons with
disabilities, or designating wheelchair se-
curement areas, the entity shall include lan-
guage informing persons siting in these loca-
tions that they should comply with requests
by transit provider personnel to vacate their
seats to make room for an individual with a
disability. This requirement applies to all
fixed route vehicles when they are acquired
by the entity or to new or replacement sign-
age in the entity’s existing fixed route vehi-
cles.

§37.169 Interim requirements for over-the-road
bus service operated by covered entities.

(a) Covered entities operating over-the-
road buses, in addition to compliance with
other applicable provisions of this part, shall
provide accessible service as provided in this
section.

(b) The covered entity shall provide assist-
ance, as needed, to individuals with disabil-
ities in boarding and disembarking, includ-
ing moving to and from the bus seat for the
purpose of boarding and disembarking. The
covered entity shall ensure that personnel
are trained to provide this assistance safely
and appropriately.

(c) To the extent that they can be accom-
modated in the areas of the passenger com-
partment provided for passengers’ personal
effects, wheelchairs or other mobility aids
and assistive devices used by individuals
with disabilities, or components of such de-
vices, shall be permitted in the passenger
compartment. When the bus is at rest at a
stop, the driver or other personnel shall as-
sist individuals with disabilities with the
stowage and retrieval of mobility aids, as-
sistive devices, or other items that can be
accommodated in the passenger compart-
ment of the bus.

(d) Wheelchairs and other mobility aids or
assistive devices that cannot be accommo-
dated in the passenger compartment (includ-
ing electric wheelchairs) shall be accommo-
dated in the baggage compartment of the
bus, unless the size of the baggage compart-
ment prevents such accommodation.

(e) At any given stop, individuals with dis-
abilities shall have the opportunity to have
their wheelchairs or other mobility aids or
assistive devices stowed in the baggage com-
partment before other baggage or cargo is
loaded, but baggage or cargo already on the
bus does not have to be off-loaded in order to
make room for such devices.

(f) The entity may require up to 48 hours’
advance notice only for providing boarding
assistance. If the individual does not provide
such notice, the entity shall nonetheless pro-
vide the service if it can do so by making a
reasonable effort, without delaying the bus
service.

$37.171 Equivalency requirement for demand
responsive service operated by covered enti-
ties not primarily engaged in the business of
transporting people.

A covered entity not primarily engaged in
the business of transporting people which op-
erates a demand responsive system shall en-
sure that its system, when viewed in its en-
tirety, provides equivalent service to indi-
viduals with disabilities, including individ-
uals who use wheelchairs, as it does to indi-
viduals without disabilities. The standards of
§37.105 shall be used to determine if the enti-
ty is providing equivalent service.

§37.173 Training.

Each public or covered entity which oper-
ates a fixed route or demand responsive sys-
tem shall ensure that personnel are trained
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to proficiency, as appropriate to their duties,
so that they operate vehicles and equipment
safely and properly assist and treat individ-
uals with disabilities who use the service in
a respectful and courteous way, with appro-
priate attention to the differences among in-
dividuals with disabilities.

Appendix A to Part 37—Standards for Accessible
Transportation Facilities

[Copies of this appendix may be obtained
from the Office of Compliance, Room LA 200,
John Adams Building, 110 Second Street,
S.E., Washington, D.C. 20540-1999.]

Appendix B to Part 37—Certifications
Certification of Equivalent Service

The (name of agency) certifies that its de-
mand responsive service offered to individ-
uals with disabilities, including individuals
who use wheelchairs, is equivalent to the
level and quality of service offered to indi-
viduals without disabilities. Such service,
when viewed in its entirety, is provided in
the most integrated setting feasible and is
equivalent with respect to:

(1) Response time;

(2) Fares;

(3) Geographic service area;

(4) Hours and days of service;

(5) Restrictions on trip purpose;

(6) Availability of information and reserva-
tion capability; and

(7) Constraints on capacity or service
availability.

This certification is valid for no longer
than one year from its date of filing.

signature'

name of authorized official

title

date
Ezxisting Paratransit Service Survey
This is to certify that (name of public enti-
ty (ies)) has conducted a survey of existing
paratransit services as required by section
37.137 (a) of the CAA regulations.

signature

name of authorized official

title

date
Included Service Certification

This is to certify that service provided by
other entities but included in the CAA para-
transit plan submitted by (name of submit-
ting entity (ies)) meets the requirements of
part 37, subpart F of the CAA regulations
providing that CAA eligible individuals have
access to the service; the service is provided
in the manner represented; and, that efforts
will be made to coordinate the provision of
paratransit service offered by other pro-
viders.

signature

name of authorized official

title

date
Joint Plan Certification 1

This is to certify that (name of entity cov-
ered by joint plan) is committed to providing
CAA paratransit service as part of this co-
ordinated plan and in conformance with the
requirements of part 37 subpart F of the CAA
regulations.
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signature

name of authorized official

title

date
Joint Plan Certification I1

This is to certify that (name of entity cov-
ered by joint plan) will, in accordance with
section 37.141 of the CAA regulations, main-
tain current levels of paratransit service
until the coordinated plan goes into effect.

signature
name of authorized official

title

date
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SUBPART A—GENERAL
§38.1 Purpose.

This part provides minimum guidelines
and requirements for accessibility standards

handrails and

handrails and

handrails and
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in part 37 of these regulations for transpor-
tation vehicles required to be accessible by
section 210 of the Congressional Account-
ability Act (2 U.S.C. 1331, et seq.) which, inter
alia, applies the rights and protections of the
Americans with Disabilities Act (ADA) of
1990 (42 U.S.C. 12101 et seq.) to covered enti-
ties within the Legislative Branch.

§38.2 Equivalent facilitation.

Departures from particular technical and
scoping requirements of these guidelines by
use of other designs and technologies are
permitted where the alternative designs and
technologies used will provide substantially
equivalent or greater access to and usability
of the vehicle. Departures are to be consid-
ered on a case-by-case basis by the Office of
Compliance under the procedure set forth in
§37.7 of these regulations.
$ 38.3 Definitions.

See §37.3 of these regulations.

§38.4 Miscellaneous instructions.

(a) Dimensional conventions. Dimensions
that are not noted as minimum or maximum
are absolute.

(b) Dimensional tolerances. All dimensions
are subject to conventional engineering tol-
erances for material properties and field con-
ditions, including normal anticipated wear
not exceeding accepted industry-wide stand-
ards and practices.

(c) Notes. The text of these guidelines does
not contain notes or footnotes. Additional
information, explanations, and advisory ma-
terials are located in the Appendix.

(d) General terminology. (1) Comply with
means meet one or more specification of
these guidelines.

(2) If, or if * * * then denotes a specification
that applies only when the conditions de-
scribed are present.

(3) May denotes an option or alternative.

(4) Shall denotes a mandatory specification
or requirement.

(5) Should denotes an advisory specifica-
tion or recommendation and is used only in
the appendix to this part.

SUBPART B—BUSES, VANS AND SYSTEMS
§38.21 General.

(a) New, used or remanufactured buses and
vans (except over-the-road buses covered by
subpart G of this part), to be considered ac-
cessible by regulations issued by the Board
of Directors of the Office of Compliance in
part 37 of these regulations, shall comply
with the applicable provisions of this sub-
part.

(b) If portions of the vehicle are modified
in a way that affects or could affect accessi-
bility, each such portion shall comply, to the
extent practicable, with the applicable provi-
sions of this subpart. This provision does not
require that inaccessible buses be retrofitted
with lifts, ramps or other boarding devices.
$38.23 Mobility aid accessibility.

(a) General. All vehicles covered by this
subpart shall provide a level-change mecha-
nism or boarding device (e.g., lift or ramp)
complying with paragraph (b) or (c¢) of this
section and sufficient clearances to permit a
wheelchair or other mobility aid user to
reach a securement location. At least two se-
curement locations and devices, complying
with paragraph (d) of this section, shall be
provided on vehicles in excess of 22 feet in
length; at least one securement location and
device, complying with paragraph (d) of this
section, shall be provided on vehicles 22 feet
in length or less.

(b) Vehicle lift—(1) Design load. The design
load of the lift shall be at least 600 pounds.
Working parts, such as cables, pulleys, and
shafts, which can be expected to wear, and
upon which the lift depends for support of
the load, shall have a safety factor of at

CONGRESSIONAL RECORD — SENATE

least six, based on the ultimate strength of
the material. Nonworking parts, such as
platform, frame, and attachment hardware
which would not be expected to wear, shall
have a safety factor of at least three, based
on the ultimate strength of the material.

(2) Controls—(i) Requirements. The controls
shall be interlocked with the vehicle brakes,
transmission, or door, or shall provide other
appropriate mechanisms or systems, to en-
sure that the vehicle cannot be moved when
the 1lift is not stowed and so the lift cannot
be deployed unless the interlocks or systems
are engaged. The lift shall deploy to all lev-
els (i.e., ground, curb, and intermediate posi-
tions) normally encountered in the operating
environment. Where provided, each control
for deploying, lowering, raising, and stowing
the lift and lowering the roll-off barrier shall
be of a momentary contact type requiring
continuous manual pressure by the operator
and shall not allow improper lift sequencing
when the lift platform is occupied. The con-
trols shall allow reversal of the lift operation
sequence, such as raising or lowering a plat-
form that is part way down, without allow-
ing an occupied platform to fold or retract
into the stowed position.

(ii) Exception. Where the lift is designed to
deploy with its long dimension parallel to
the vehicle axis and which pivots into or out
of the vehicle while occupied (i.e., ‘‘rotary
1lift”’), the requirements of this paragraph
prohibiting the lift from being stowed while
occupied shall not apply if the stowed posi-
tion is within the passenger compartment
and the lift is intended to be stowed while
occupied.

(3) Emergency operation. The lift shall in-
corporate an emergency method of deploy-
ing, lowering to ground level with a lift oc-
cupant, and raising and stowing the empty
lift if the power to the lift fails. No emer-
gency method, manual or otherwise, shall be
capable of being operated in a manner that
could be hazardous to the lift occupant or to
the operator when operated according to
manufacturer’s instructions, and shall not
permit the platform to be stowed or folded
when occupied, unless the lift is a rotary lift
and is intended to be stowed while occupied.

(4) Power or equipment failure. Platforms
stowed in a vertical position, and deployed
platforms when occupied, shall have provi-
sions to prevent their deploying, falling, or
folding any faster than 12 inches/second or
their dropping of an occupant in the event of
a single failure of any load carrying compo-
nent.

(5) Platform barriers. The 1ift platform shall
be equipped with barriers to prevent any of
the wheels of a wheelchair or mobility aid
from rolling off the platform during its oper-
ation. A movable barrier or inherent design
feature shall prevent a wheelchair or mobil-
ity aid from rolling off the edge closest to
the vehicle until the platform is in its fully
raised position. Each side of the lift platform
which extends beyond the vehicle in its
raised position shall have a barrier a min-
imum 1% inches high. Such barriers shall
not interfere with maneuvering into or out
of the aisle. The loading-edge barrier (outer
barrier) which functions as a loading ramp
when the lift is at ground level, shall be suf-
ficient when raised or closed, or a supple-
mentary system shall be provided, to prevent
a power wheelchair or mobility aid from
riding over or defeating it. The outer barrier
of the lift shall automatically raise or close,
or a supplementary system shall automati-
cally engage, and remain raised, closed, or
engaged at all times that the platform is
more than 3 inches above the roadway or
sidewalk and the platform is occupied. Alter-
natively, a barrier or system may be raised,
lowered, opened, closed, engaged, or dis-
engaged by the lift operator, provided an
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interlock or inherent design feature prevents
the lift from rising unless the barrier is
raised or closed or the supplementary system
is engaged.

(6) Platform surface. The platform surface
shall be free of any protrusions over ¥ inch
high and shall be slip resistant. The platform
shall have a minimum clear width of 28%
inches at the platform, a minimum clear
width of 30 inches measured from 2 inches
above the platform surface to 30 inches above
the platform, and a minimum clear length of
48 inches measured from 2 inches above the
surface of the platform to 30 inches above
the surface of the platform. (See Fig. 1)

(7) Platform gaps. Any openings between the
platform surface and the raised barriers shall
not exceed % inch in width. When the plat-
form is at vehicle floor height with the inner
barrier (if applicable) down or retracted,
gaps between the forward lift platform edge
and the vehicle floor shall not exceed Y2 inch
horizontally and % inch vertically. Plat-
forms on semiautomatic lifts may have a
hand hold not exceeding 1% inches by 4%
inches located between the edge barriers.

(8) Platform entrance ramp. The entrance
ramp, or loading-edge barrier used as a ramp,
shall not exceed a slope of 1:8, measured on
level ground, for a maximum rise of 3 inches,
and the transition from roadway or sidewalk
to ramp may be vertical without edge treat-
ment up to % inch. Thresholds between Vi
inch and %2 inch high shall be beveled with a
slope no greater than 1:2.

(9) Platform deflection. The lift platform
(not including the entrance ramp) shall not
deflect more than 3 degrees (exclusive of ve-
hicle roll or pitch) in any direction between
its unloaded position and its position when
loaded with 600 pounds applied through a 26
inch by 26 inch test pallet at the centroid of
the platform.

(10) Platform movement. No part of the plat-
form shall move at a rate exceeding 6 inches/
second during lowering and lifting an occu-
pant, and shall not exceed 12 inches/second
during deploying or stowing. This require-
ment does not apply to the deployment or
stowage cycles of lifts that are manually de-
ployed or stowed. The maximum platform
horizontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The 1lift shall permit
both inboard and outboard facing of wheel-
chair and mobility aid users.

(12) Use by standees. Lifts shall accommo-
date persons using walkers, crutches, canes
or braces or who otherwise have difficulty
using steps. The platform may be marked to
indicate a preferred standing position.

(13) Handrails. Platforms on lifts shall be
equipped with handrails on two sides, which
move in tandem with the lift, and which
shall be graspable and provide support to
standees throughout the entire lift oper-
ation. Handrails shall have a usable compo-
nent at least 8 inches long with the lowest
portion a minimum 30 inches above the plat-
form and the highest portion a maximum 38
inches above the platform. The handrails
shall be capable of withstanding a force of
100 pounds concentrated at any point on the
handrail without permanent deformation of
the rail or its supporting structure. The
handrail shall have a cross-sectional diame-
ter between 1v4 inches and 1'% inches or shall
provide an equivalent grasping surface, and
have eased edges with corner radii of not less
than Y% inch. Handrails shall be placed to
provide a minimum 1% inches knuckle clear-
ance from the nearest adjacent surface.
Handrails shall not interfere with wheelchair
or mobility aid maneuverability when enter-
ing or leaving the vehicle.

(c) Vehicle ramp—(1) Design load. Ramps 30
inches or longer shall support a load of 600
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pounds, placed at the centroid of the ramp
distributed over an area of 26 inches by 26
inches, with a safety factor of at least 3
based on the ultimate strength of the mate-
rial. Ramps shorter than 30 inches shall sup-
port a load of 300 pounds.

(2) Ramp surface. The ramp surface shall be
continuous and slip resistant; shall not have
protrusions from the surface greater than Y
inch high; shall have a clear width of 30
inches; and shall accommodate both four-
wheel and three-wheel mobility aids.

(3) Ramp threshold. The transition from
roadway or sidewalk and the transition from
vehicle floor to the ramp may be vertical
without edge treatment up to % inch.
Changes in level between % inch and %2 inch
shall be beveled with a slope no greater than
1:2.

(4) Ramp barriers. Each side of the ramp
shall have barriers at least 2 inches high to
prevent mobility aid wheels from slipping
off.

(5) Slope. Ramps shall have the least slope
practicable and shall not exceed 1:4 when de-
ployed to ground level. If the height of the
vehicle floor from which the ramp is de-
ployed is 3 inches or less above a 6-inch curb,
a maximum slope of 1:4 is permitted; if the
height of the vehicle floor from which the
ramp is deployed is 6 inches or less, but
greater than 3 inches, above a 6-inch curb, a
maximum slope of 1:6 is permitted; if the
height of the vehicle floor from which the
ramp is deployed is 9 inches or less, but
greater than 6 inches, above a 6-inch curb, a
maximum slope of 1:8 is permitted; if the
height of the vehicle floor from which the
ramp is deployed is greater than 9 inches
above a 6-inch curb, a slope of 1:12 shall be
achieved. Folding or telescoping ramps are
permitted provided they meet all structural
requirements of this section.

(6) Attachment. When in use for boarding or
alighting, the ramp shall be firmly attached
to the vehicle so that it is not subject to dis-
placement when loading or unloading a
heavy power mobility aid and that no gap be-
tween vehicle and ramp exceeds inch.

(7) Stowage. A compartment, securement
system, or other appropriate method shall be
provided to ensure that stowed ramps, in-
cluding portable ramps stowed in the pas-
senger area, do not impinge on a passenger’s
wheelchair or mobility aid or pose any haz-
ard to passengers in the event of a sudden
stop or maneuver.

(8) Handrails. If provided, handrails shall
allow persons with disabilities to grasp them
from outside the vehicle while starting to
board, and to continue to use them through-
out the boarding process, and shall have the
top between 30 inches and 38 inches above
the ramp surface. The handrails shall be ca-
pable of withstanding a force of 100 pounds
concentrated at any point on the handrail
without permanent deformation of the rail
or its supporting structure. The handrail
shall have a cross-sectional diameter be-
tween 1% inches and 1% inches or shall pro-
vide an equivalent grasping surface, and
have eased edges with corner radii of not less
than inch. Handrails shall not interfere with
wheelchair or mobility aid maneuverability
when entering or leaving the vehicle.

(d) Securement devices—(1) Design load. Se-
curement systems on vehicles with GVWRs
of 30,000 pounds or above, and their attach-
ments to such vehicles, shall restrain a force
in the forward longitudinal direction of up to
2,000 pounds per securement leg or clamping
mechanism and a minimum of 4,000 pounds
for each mobility aid. Securement systems
on vehicles with GVWRs of up to 30,000
pounds, and their attachments to such vehi-
cles, shall restrain a force in the forward lon-
gitudinal direction of up to 2,500 pounds per
securement leg or clamping mechanism and
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a minimum of 5,000 pounds for each mobility
aid.

(2) Location and size. The securement sys-
tem shall be placed as near to the accessible
entrance as practicable and shall have a
clear floor area of 30 inches by 48 inches.
Such space shall adjoin, and may overlap, an
access path. Not more than 6 inches of the
required clear floor space may be accommo-
dated for footrests under another seat pro-
vided there is a minimum of 9 inches from
the floor to the lowest part of the seat over-
hanging the space. Securement areas may
have fold-down seats to accommodate other
passengers when a wheelchair or mobility
aid is not occupying the area, provided the
seats, when folded up, do not obstruct the
clear floor space required.

(3) Mobility aids accommodated. The secure-
ment system shall secure common wheel-
chairs and mobility aids and shall either be
automatic or easily attached by a person fa-
miliar with the system and mobility aid and
having average dexterity.

(4) Orientation. In vehicles in excess of 22
feet in length, at least one securement de-
vice or system required by paragraph (a) of
this section shall secure the wheelchair or
mobility aid facing toward the front of the
vehicle. In vehicles 22 feet in length or less,
the required securement device may secure
the wheelchair or mobility aid either facing
toward the front of the vehicle or rearward.
Additional securement devices or systems
shall secure the wheelchair or mobility aid
facing forward or rearward. Where the wheel-
chair or mobility aid is secured facing the
rear of the vehicle, a padded barrier shall be
provided. The padded barrier shall extend
from a height of 38 inches from the vehicle
floor to a height of 56 inches from the vehicle
floor with a width of 18 inches, laterally cen-
tered immediately in back of the seated indi-
vidual. Such barriers need not be solid pro-
vided equivalent protection is afforded.

(5) Movement. When the wheelchair or mo-
bility aid is secured in accordance with man-
ufacturer’s instructions, the securement sys-
tem shall limit the movement of an occupied
wheelchair or mobility aid to no more than
2 inches in any direction under normal vehi-
cle operating conditions.

(6) Stowage. When not being used for se-
curement, or when the securement area can
be used by standees, the securement system
shall not interfere with passenger move-
ment, shall not present any hazardous condi-
tion, shall be reasonably protected from van-
dalism, and shall be readily accessed when
needed for use.

(7) Seat belt and shoulder harness. For each
wheelchair or mobility aid securement de-
vice provided, a passenger seat belt and
shoulder harness, complying with all appli-
cable provisions of part 571 of title 49 CFR,
shall also be provided for use by wheelchair
or mobility aid users. Such seat belts and
shoulder harnesses shall not be used in lieu
of a device which secures the wheelchair or
mobility aid itself.
$38.25 Doors, steps and thresholds.

(a) Slip resistance. All aisles, steps, floor
areas where people walk and floors in secure-
ment locations shall have slip-resistant sur-
faces.

(b) Contrast. All step edges, thresholds, and
the boarding edge of ramps or lift platforms
shall have a band of color(s) running the full
width of the step or edge which contrasts
from the step tread and riser, or lift or ramp
surface, either light-on-dark or dark-on-
light.

(c) Door height. For vehicles in excess of 22
feet in length, the overhead clearance be-
tween the top of the door opening and the
raised lift platform, or highest point of a
ramp, shall be a minimum of 68 inches. For
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vehicles of 22 feet in length or less, the over-
head clearance between the top of the door
opening and the raised lift platform, or high-
est point of a ramp, shall be a minimum of
56 inches.

§38.27 Priority seating signs.

(a) Each vehicle shall contain sign(s) which
indicate that seats in the front of the vehicle
are priority seats for persons with disabil-
ities, and that other passengers should make
such seats available to those who wish to use
them. At least one set of forward-facing
seats shall be so designated.

(b) BEach securement location shall have a
sign designating it as such.

(c) Characters on signs required by para-
graphs (a) and (b) of this section shall have
a width-to-height ratio between 3:5 and 1:1
and a stroke width-to-height ratio between
1:5 and 1:10, with a minimum character
height (using an upper case “X’’) of % inch,
with “‘wide” spacing (generally, the space be-
tween letters shall be Vie the height of upper
case letters), and shall contrast with the
background either light-on-dark or dark-on-
light.

§38.29 Interior circulation, handrails and stan-
chions.

(a) Interior handrails and stanchions shall
permit sufficient turning and maneuvering
space for wheelchairs and other mobility
aids to reach a securement location from the
lift or ramp.

(b) Handrails and stanchions shall be pro-
vided in the entrance to the vehicle in a con-
figuration which allows persons with disabil-
ities to grasp such assists from outside the
vehicle while starting to board, and to con-
tinue using such assists throughout the
boarding and fare collection process. Hand-
rails shall have a cross-sectional diameter
between 1%4 inches and 1% inches or shall
provide an equivalent grasping surface, and
have eased edges with corner radii of not less
than % inch. Handrails shall be placed to
provide a minimum 1% inches knuckle clear-
ance from the nearest adjacent surface.
Where on-board fare collection devices are
used on vehicles in excess of 22 feet in
length, a horizontal passenger assist shall be
located across the front of the vehicle and
shall prevent passengers from sustaining in-
juries on the fare collection device or wind-
shield in the event of a sudden deceleration.
Without restricting the vestibule space, the
assist shall provide support for a boarding
passenger from the front door through the
boarding procedure. Passengers shall be able
to lean against the assist for security while
paying fares.

(c) For vehicles in excess of 22 feet in
length, overhead handrail(s) shall be pro-
vided which shall be continuous except for a
gap at the rear doorway.

(d) Handrails and stanchions shall be suffi-
cient to permit safe boarding, on-board cir-
culation, seating and standing assistance,
and alighting by persons with disabilities.

(e) For vehicles in excess of 22 feet in
length with front-door lifts or ramps,
vertical stanchions immediately behind the
driver shall either terminate at the lower
edge of the aisle-facing seats, if applicable,
or be ‘‘dog-legged’” so that the floor attach-
ment does not impede or interfere with
wheelchair footrests. If the driver seat plat-
form must be passed by a wheelchair or mo-
bility aid user entering the vehicle, the plat-
form, to the maximum extent practicable,
shall not extend into the aisle or vestibule
beyond the wheel housing.

(f) For vehicles in excess of 22 feet in
length, the minimum interior height along
the path from the lift to the securement lo-
cation shall be 68 inches. For vehicles of 22
feet in length or less, the minimum interior
height from lift to securement location shall
be 56 inches.
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$38.31 Lighting.

(a) Any stepwell or doorway immediately
adjacent to the driver shall have, when the
door is open, at least 2 foot-candles of illu-
mination measured on the step tread or lift
platform.

(b) Other stepwells and doorways, includ-
ing doorways in which lifts or ramps are in-
stalled, shall have, at all times, at least 2
foot-candles of illumination measured on the
step tread, or lift or ramp, when deployed at
the vehicle floor level.

(c) The vehicle doorways, including door-
ways in which lifts or ramps are installed,
shall have outside light(s) which, when the
door is open, provide at least 1 foot-candle of
illumination on the street surface for a dis-
tance of 3 feet perpendicular to all points on
the bottom step tread outer edge. Such
light(s) shall be located below window level
and shielded to protect the eyes of entering
and exiting passengers.

§38.33 Fare box.

Where provided, the farebox shall be lo-
cated as far forward as practicable and shall
not obstruct traffic in the vestibule, espe-
cially wheelchairs or mobility aids.

§38.35 Public information system.

(a) Vehicles in excess of 22 feet in length,
used in multiple-stop, fixed-route service,
shall be equipped with a public address sys-
tem permitting the driver, or recorded or
digitized human speech messages, to an-
nounce stops and provide other passenger in-
formation within the vehicle.

(b) [Reserved]

§38.37 Stop request.

(a) Where passengers may board or alight
at multiple stops at their option, vehicles in
excess of 22 feet in length shall provide con-
trols adjacent to the securement location for
requesting stops and which alerts the driver
that a mobility aid user wishes to dis-
embark. Such a system shall provide audi-
tory and visual indications that the request
has been made.

(b) Controls required by paragraph (a) of
this section shall be mounted no higher than
48 inches and no lower than 15 inches above
the floor, shall be operable with one hand
and shall not require tight grasping, pinch-
ing, or twisting of the wrist. The force re-
quired to activate controls shall be no great-
er than 5 1bf (22.2 N).

§38.39 Destination and route signs.

(a) Where destination or route information
is displayed on the exterior of a vehicle, each
vehicle shall have illuminated signs on the
front and boarding side of the vehicle.

(b) Characters on signs required by para-
graph (a) of this section shall have a width-
to-height ratio between 3:5 and 1:1 and a
stroke width-to-height ratio between 1:5 and
1:10, with a minimum character height
(using an upper case ‘“X’’) of 1 inch for signs
on the boarding side and a minimum char-
acter height of 2 inches for front
““headsigns’’, with ‘“‘wide’”’ spacing (generally,
the space between letters shall be s the
height of upper case letters), and shall con-
trast with the background, either dark-on-
light or light-on-dark.

SUBPART C—RAPID RAIL VEHICLES AND
SYSTEMS

$38.51 General.

(a) New, used and remanufactured rapid
rail vehicles, to be considered accessible by
regulations in part 37 of these regulations,
shall comply with this subpart.

(b) If portions of the vehicle are modified
in a way that affects or could affect accessi-
bility, each such portion shall comply, to the
extent practicable, with the applicable provi-
sions of this subpart. This provision does not
require that inaccessible vehicles be retro-
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fitted with lifts, ramps or other boarding de-
vices.

(c) Existing vehicles which are retrofitted
to comply with the one-car-per-train rule of
§37.93 of these regulations shall comply with
§§38.565, 38.57(b), 38.59 of this part and shall
have, in new and key stations, at least one
door complying with §§38.53(a)(1), (b) and (d)
of this part. Removal of seats is not re-
quired. Vehicles previously designed and
manufactured in accordance with the acces-
sibility requirements of part 609 of title 49
CFR or the Secretary of Transportation reg-
ulations implementing section 504 of the Re-
habilitation Act of 1973 that were in effect
before October 7, 1991 and which can be en-
tered and used from stations in which they
are to be operated, may be used to satisfy
the requirements of §37.93 of these regula-
tions.

§38.53 Doorways.

(a) Clear width. (1) Passenger doorways on
vehicle sides shall have clear openings at
least 32 inches wide when open.

(2) If doorways connecting adjoining cars
in a multi-car train are provided, and if such
doorway is connected by an aisle with a min-
imum clear width of 30 inches to one or more
spaces where wheelchair or mobility aid
users can be accommodated, then such door-
way shall have a minimum clear opening of
30 inches to permit wheelchair and mobility
aid users to be evacuated to an adjoining ve-
hicle in an emergency.

(b) Signage. The International Symbol of
Accessibility shall be displayed on the exte-
rior of accessible vehicles operating on an
accessible rapid rail system unless all vehi-
cles are accessible and are not marked by the
access symbol. (See Fig. 6)

(c) Signals. Auditory and visual warning
signals shall be provided to alert passengers
of closing doors.

(d) Coordination with boarding platform—()
Requirements. Where new vehicles will oper-
ate in new stations, the design of vehicles
shall be coordinated with the boarding plat-
form design such that the horizontal gap be-
tween each vehicle door at rest and the plat-
form shall be no greater than 3 inches and
the height of the vehicle floor shall be within
plus or minus % inch of the platform height
under all normal passenger load conditions.
Vertical alignment may be accomplished by
vehicle air suspension or other suitable
means of meeting the requirement.

(2) Exception. New vehicles operating in ex-
isting stations may have a floor height with-
in plus or minus 1% inches of the platform
height. At key stations, the horizontal gap
between at least one door of each such vehi-
cle and the platform shall be no greater than
3 inches.

(3) Ezxception. Retrofitted vehicles shall be
coordinated with the platform in new and
key stations such that the horizontal gap
shall be no greater than 4 inches and the
height of the vehicle floor, under 50% pas-
senger load, shall be within plus or minus 2
inches of the platform height.
$38.55 Priority seating signs.

(a) Each vehicle shall contain sign(s) which
indicate that certain seats are priority seats
for persons with disabilities, and that other
passengers should make such seats available
to those who wish to use them.

(b) Characters on signs required by para-
graph (a) of this section shall have a width-
to-height ratio between 3:5 and 1:1 and a
stroke width-to-height ratio between 1:5 and
1:10, with a minimum character height
(using an upper case ‘“X’’) of % inch, with
“‘wide” spacing (generally, the space between
letters shall be Va6 the height of upper case
letters), and shall contrast with the back-
ground, either light-on-dark or dark-on-
light.
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$38.57 Interior circulation, handrails and stan-
chions.

(a) Handrails and stanchions shall be pro-
vided to assist safe boarding, on-board cir-
culation, seating and standing assistance,
and alighting by persons with disabilities.

(b) Handrails, stanchions, and seats shall
allow a route at least 32 inches wide so that
at least two wheelchair or mobility aid users
can enter the vehicle and position the wheel-
chairs or mobility aids in areas, each having
a minimum clear space of 48 inches by 30
inches, which do not unduly restrict move-
ment of other passengers. Space to accom-
modate wheelchairs and mobility aids may
be provided within the normal area used by
standees and designation of specific spaces is
not required. Particular attention shall be
given to ensuring maximum maneuverability
immediately inside doors. Ample vertical
stanchions from ceiling to seat-back rails
shall be provided. Vertical stanchions from
ceiling to floor shall not interfere with
wheelchair or mobility aid user circulation
and shall be kept to a minimum in the vicin-
ity of doors.

(c) The diameter or width of the gripping
surface of handrails and stanchions shall be
1¥4 inches to 12 inches or provide an equiva-
lent gripping surface and shall provide a
minimum 1% inches knuckle clearance from
the nearest adjacent surface.

$38.59 Floor surfaces.

Floor surfaces on aisles, places for stand-
ees, and areas where wheelchair and mobility
aid users are to be accommodated shall be
slip-resistant.

§38.61 Public information system.

(a)(1) Requirements. Each vehicle shall be
equipped with a public address system per-
mitting transportation system personnel, or
recorded or digitized human speech mes-
sages, to announce stations and provide
other passenger information. Alternative
systems or devices which provide equivalent
access are also permitted. Each vehicle oper-
ating in stations having more than one line
or route shall have an external public ad-
dress system to permit transportation sys-
tem personnel, or recorded or digitized
human speech messages, to announce train,
route, or line identification information.

(2) Exception. Where station announcement
systems provide information on arriving
trains, an external train speaker is not re-
quired.

(b) [Reserved]

§38.63 Between-car barriers.

(a) Requirement. Suitable devices or sys-
tems shall be provided to prevent, deter or
warn individuals from inadvertently step-
ping off the platform between cars. Accept-
able solutions include, but are not limited
to, pantograph gates, chains, motion detec-
tors or similar devices.

(b) Ezxception. Between-car barriers are not
required where platform screens are provided
which close off the platform edge and open
only when trains are correctly aligned with
the doors.

SUBPART D—LIGHT RAIL VEHICLES AND
SYSTEMS

§38.71 General.

(a) New, used and remanufactured light
rail vehicles, to be considered accessible by
regulations in part 37 of these regulations,
shall comply with this subpart.

(b)(1) Vehicles intended to be operated
solely in light rail systems confined entirely
to a dedicated right-of-way, and for which all
stations or stops are designed and con-
structed for revenue service after the effec-
tive date of standards for design and con-
struction §37.21 and § 37.23 of these regula-
tions, shall provide level boarding and shall
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comply with §38.73(d)(1) and §38.85 of this
part.

(2) Vehicles designed for, and operated on,
pedestrian malls, city streets, or other areas
where level boarding is not practicable shall
provide wayside or car-borne lifts, mini-high
platforms, or other means of access in com-
pliance with §38.83(b) or (c) of this part.

(c) If portions of the vehicle are modified
in a way that affects or could affect accessi-
bility, each such portion shall comply, to the
extent practicable, with the applicable provi-
sions of this subpart. This provision does not
require that inaccessible vehicles be retro-
fitted with lifts, ramps or other boarding de-
vices.

(d) Existing vehicles retrofitted to comply
with the ‘‘one-car-per-train rule’’ at §37.93 of
these regulations shall comply with §38.75,
§38.77(c), §38.79(a) and §38.83(a) of this part
and shall have, in new and key stations, at
least one door which complies with
§§38.73(a)(1), (b) and (d). Vehicles previously
designed and manufactured in accordance
with the accessibility requirements of 49
CFR part 609 or the Secretary of Transpor-
tation regulations implementing section 504
of the Rehabilitation Act of 1973 that were in
effect before October 7, 1991 and which can be
entered and used from stations in which they
are to be operated, may be used to satisfy
the requirements of §37.93 of these regula-
tions.
$38.73 Doorways.

(a) Clear width. (1) All passenger doorways
on vehicle sides shall have minimum clear
openings of 32 inches when open.

(2) If doorways connecting adjoining cars
in a multi-car train are provided, and if such
doorway is connected by an aisle with a min-
imum clear width of 30 inches to one or more
spaces where wheelchair or mobility aid
users can be accommodated, then such door-
way shall have a minimum clear opening of
30 inches to permit wheelchair and mobility
aid users to be evacuated to an adjoining ve-
hicle in an emergency.

(b) Signage. The International Symbol of
Accessibility shall be displayed on the exte-
rior of each vehicle operating on an acces-
sible light rail system unless all vehicles are
accessible and are not marked by the access
symbol. (See Fig. 6)

(c) Signals. Auditory and visual warning
signals shall be provided to alert passengers
of closing doors.

(d) Coordination with boarding platform—()
Requirements. The design of level-entry vehi-
cles shall be coordinated with the boarding
platform or mini-high platform design so
that the horizontal gap between a vehicle at
rest and the platform shall be no greater
than 3 inches and the height of the vehicle
floor shall be within plus or minus % inch of
the platform height. Vertical alignment may
be accomplished by vehicle air suspension,
automatic ramps or lifts, or any combina-
tion.

(2) Exception. New vehicles operating in ex-
isting stations may have a floor height with-
in plus or minus 1% inches of the platform
height. At key stations, the horizontal gap
between at least one door of each such vehi-
cle and the platform shall be no greater than
3 inches.

(3) Exception. Retrofitted vehicles shall be
coordinated with the platform in new and
key stations such that the horizontal gap
shall be no greater than 4 inches and the
height of the vehicle floor, under 50% pas-
senger load, shall be within plus or minus 2
inches of the platform height.

(4) Exception. Where it is not operationally
or structurally practicable to meet the hori-
zontal or vertical requirements of para-
graphs (d)(1), (2) or (3) of this section, plat-
form or vehicle devices complying with
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§38.83(b) or platform or vehicle mounted
ramps or bridge plates complying with
§38.83(c) shall be provided.
$38.75 Priority seating signs.

(a) Each vehicle shall contain sign(s) which
indicate that certain seats are priority seats
for persons with disabilities, and that other
passengers should make such seats available
to those who wish to use them.

(b) Where designated wheelchair or mobil-
ity aid seating locations are provided, signs
shall indicate the location and advise other
passengers of the need to permit wheelchair
and mobility aid users to occupy them.

(c) Characters on signs required by para-
graphs (a) or (b) of this section shall have a
width-to-height ratio between 3:5 and 1:1 and
a stroke width-to-height ratio between 1:5
and 1:10, with a minimum character height
(using an upper case X’’) of %5 inch, with wide
spacing (generally, the space between letters
shall be %16 the height of upper case letters),
and shall contrast with the background, ei-
ther light-on-dark or dark-on-light.
$38.77 Interior circulation, handrails and stan-

chions.

(a) Handrails and stanchions shall be suffi-
cient to permit safe boarding, on-board cir-
culation, seating and standing assistance,
and alighting by persons with disabilities.

(b) At entrances equipped with steps, hand-
rails and stanchions shall be provided in the
entrance to the vehicle in a configuration
which allows passengers to grasp such assists
from outside the vehicle while starting to
board, and to continue using such handrails
or stanchions throughout the boarding proc-
ess. Handrails shall have a cross-sectional di-
ameter between 1% inches and 1% inches or
shall provide an equivalent grasping surface,
and have eased edges with corner radii of not
less than ¥ inch. Handrails shall be placed to
provide a minimum 1% inches knuckle clear-
ance from the nearest adjacent surface.
Where on-board fare collection devices are
used, a horizontal passenger assist shall be
located between boarding passengers and the
fare collection device and shall prevent pas-
sengers from sustaining injuries on the fare
collection device or windshield in the event
of a sudden deceleration. Without restricting
the vestibule space, the assist shall provide
support for a boarding passenger from the
door through the boarding procedure. Pas-
sengers shall be able to lean against the as-
sist for security while paying fares.

(c) At all doors on level-entry vehicles, and
at each entrance accessible by lift, ramp,
bridge plate or other suitable means, hand-
rails, stanchions, passenger seats, vehicle
driver seat platforms, and fare boxes, if ap-
plicable, shall be located so as to allow a
route at least 32 inches wide so that at least
two wheelchair or mobility aid users can
enter the vehicle and position the wheel-
chairs or mobility aids in areas, each having
a minimum clear space of 48 inches by 30
inches, which do not unduly restrict move-
ment of other passengers. Space to accom-
modate wheelchairs and mobility aids may
be provided within the normal area used by
standees and designation of specific spaces is
not required. Particular attention shall be
given to ensuring maximum maneuverability
immediately inside doors. Ample vertical
stanchions from ceiling to seat-back rails
shall be provided. Vertical stanchions from
ceiling to floor shall not interfere with
wheelchair or mobility aid circulation and
shall be kept to a minimum in the vicinity of
accessible doors.
$38.79 Floors, steps and thresholds.

(a) Floor surfaces on aisles, step treads,
places for standees, and areas where wheel-
chair and mobility aid users are to be accom-
modated shall be slip-resistant.
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(b) All thresholds and step edges shall have
a band of color(s) running the full width of
the step or threshold which contrasts from
the step tread and riser or adjacent floor, ei-
ther light-on-dark or dark-on-light.

§38.81 Lighting.

(a) Any stepwell or doorway with a lift,
ramp or bridge plate immediately adjacent
to the driver shall have, when the door is
open, at least 2 footcandles of illumination
measured on the step tread or lift platform.

(b) Other stepwells, and doorways with
lifts, ramps or bridge plates, shall have, at
all times, at least 2 footcandles of illumina-
tion measured on the step tread or lift or
ramp, when deployed at the vehicle floor
level.

(¢) The doorways of vehicles not operating
at lighted station platforms shall have out-
side lights which provide at least 1 foot can-
dle of illumination on the station platform
or street surface for a distance of 3 feet per-
pendicular to all points on the bottom step
tread. Such lights shall be located below
window level and shielded to protect the eyes
of entering and exiting passengers.

§38.83 Mobility aid accessibility.

(a)(1) General. All new light rail vehicles,
other than level entry vehicles, covered by
this subpart shall provide a level-change
mechanism or boarding device (e.g., lift,
ramp or bridge plate) complying with either
paragraph (b) or (c¢) of this section and suffi-
cient clearances to permit at least two
wheelchair or mobility aid users to reach
areas, each with a minimum clear floor
space of 48 inches by 30 inches, which do not
unduly restrict passenger flow. Space to ac-
commodate wheelchairs and mobility aids
may be provided within the normal area used
by standees and designation of specific
spaces is not required.

(2) Exception. If 1lifts, ramps or bridge plates
meeting the requirements of this section are
provided on station platforms or other stops
required to be accessible, or mini-high plat-
forms complying with §38.73(d) of this part
are provided, the vehicle is not required to
be equipped with a car-borne device. Where
each new vehicle is compatible with a single
platform-mounted access system or device,
additional systems or devices are not re-
quired for each vehicle provided that the sin-
gle device could be used to provide access to
each new vehicle if passengers using wheel-
chairs or mobility aids could not be accom-
modated on a single vehicle.

(b) Vehicle lift—(1) Design load. The design
load of the lift shall be at least 600 pounds.
Working parts, such as cables, pulleys, and
shafts, which can be expected to wear, and
upon which the lift depends for support of
the load, shall have a safety factor of at
least six, based on the ultimate strength of
the material. Nonworking parts, such as
platform, frame, and attachment hardware
which would not be expected to wear, shall
have a safety factor of at least three, based
on the ultimate strength of the material.

(2) Controls—(i) Requirements. The controls
shall be interlocked with the vehicle brakes,
propulsion system, or door, or shall provide
other appropriate mechanisms or systems, to
ensure that the vehicle cannot be moved
when the lift is not stowed and so the lift
cannot be deployed unless the interlocks or
systems are engaged. The lift shall deploy to
all levels (i.e., ground, curb, and inter-
mediate positions) normally encountered in
the operating environment. Where provided,
each control for deploying, lowering, raising,
and stowing the lift and lowering the roll-off
barrier shall be of a momentary contact type
requiring continuous manual pressure by the
operator and shall not allow improper 1lift se-
quencing when the lift platform is occupied.
The controls shall allow reversal of the lift
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operation sequence, such as raising or low-
ering a platform that is part way down, with-
out allowing an occupied platform to fold or
retract into the stowed position.

(ii) Ezxception. Where physical or safety
constraints prevent the deployment at some
stops of a lift having its long dimension per-
pendicular to the vehicle axis, the transpor-
tation entity may specify a lift which is de-
signed to deploy with its long dimension par-
allel to the vehicle axis and which pivots
into or out of the vehicle while occupied (i.e.,
“rotary 1lift’’). The requirements of para-
graph (b)(2)(i) of this section prohibiting the
lift from being stowed while occupied shall
not apply to a lift design of this type if the
stowed position is within the passenger com-
partment and the lift is intended to be
stowed while occupied.

(iii) Exception. The brake or propulsion sys-
tem interlocks requirement does not apply
to a station platform mounted lift provided
that a mechanical, electrical or other sys-
tem operates to ensure that vehicles do not
move when the lift is in use.

(3) Emergency operation. The 1lift shall in-
corporate an emergency method of deploy-
ing, lowering to ground level with a 1ift oc-
cupant, and raising and stowing the empty
lift if the power to the lift fails. No emer-
gency method, manual or otherwise, shall be
capable of being operated in a manner that
could be hazardous to the lift occupant or to
the operator when operated according to
manufacturer’s instructions, and shall not
permit the platform to be stowed or folded
when occupied, unless the lift is a rotary lift
intended to be stowed while occupied.

(4) Power or equipment failure. Lift plat-
forms stowed in a vertical position, and de-
ployed platforms when occupied, shall have
provisions to prevent their deploying, fall-
ing, or folding any faster than 12 inches/sec-
ond or their dropping of an occupant in the
event of a single failure of any load carrying
component.

(5) Platform barriers. The 1lift platform shall
be equipped with barriers to prevent any of
the wheels of a wheelchair or mobility aid
from rolling off the lift during its operation.
A movable barrier or inherent design feature
shall prevent a wheelchair or mobility aid
from rolling off the edge closest to the vehi-
cle until the lift is in its fully raised posi-
tion. Each side of the lift platform which ex-
tends beyond the vehicle in its raised posi-
tion shall have a barrier a minimum 1%
inches high. Such barriers shall not interfere
with maneuvering into or out of the aisle.
The loading-edge barrier (outer barrier)
which functions as a loading ramp when the
lift is at ground level, shall be sufficient
when raised or closed, or a supplementary
system shall be provided, to prevent a power
wheelchair or mobility aid from riding over
or defeating it. The outer barrier of the lift
shall automatically rise or close, or a supple-
mentary system shall automatically engage,
and remain raised, closed, or engaged at all
times that the lift is more than 3 inches
above the station platform or roadway and
the lift is occupied. Alternatively, a barrier
or system may be raised, lowered, opened,
closed, engaged or disengaged by the lift op-
erator provided an interlock or inherent de-
sign feature prevents the lift from rising un-
less the barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The lift platform sur-
face shall be free of any protrusions over Vi
inch high and shall be slip resistant. The lift
platform shall have a minimum clear width
of 28v% inches at the platform, a minimum
clear width of 30 inches measured from 2
inches above the lift platform surface to 30
inches above the surface, and a minimum
clear length of 48 inches measured from 2
inches above the surface of the platform to
30 inches above the surface. (See Fig. 1)
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(7) Platform gaps. Any openings between the
lift platform surface and the raised barriers
shall not exceed % inch wide. When the lift
is at vehicle floor height with the inner bar-
rier (if applicable) down or retracted, gaps
between the forward lift platform edge and
vehicle floor shall not exceed %2 inch hori-
zontally and 9 inch vertically. Platforms on
semi-automatic lifts may have a hand hold
not exceeding 1% inches by 4% inches located
between the edge barriers.

(8) Platform entrance ramp. The entrance
ramp, or loading-edge barrier used as a ramp,
shall not exceed a slope of 1:8 measured on
level ground, for a maximum rise of 3 inches,
and the transition from the station platform
or roadway to ramp may be vertical without
edge treatment up to ¥ inch. Thresholds be-
tween V4 inch and Y inch high shall be bev-
eled with a slope no greater than 1:2.

(9) Platform deflection. The 1lift platform
(not including the entrance ramp) shall not
deflect more than 3 degrees (exclusive of ve-
hicle roll) in any direction between its un-
loaded position and its position when loaded
with 600 pounds applied through a 26 inch by
26 inch test pallet at the centroid of the lift
platform.

(10) Platform movement. No part of the plat-
form shall move at a rate exceeding 6 inches/
second during lowering and lifting an occu-
pant, and shall not exceed 12 inches/second
during deploying or stowing. This require-
ment does not apply to the deployment or
stowage cycles of lifts that are manually de-
ployed or stowed. The maximum platform
horizontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The 1lift shall permit
both inboard and outboard facing of wheel-
chairs and mobility aids.

(12) Use by standees. Lifts shall accommo-
date persons using walkers, crutches, canes
or braces or who otherwise have difficulty
using steps. The lift may be marked to indi-
cate a preferred standing position.

(13) Handrails. Platforms on lifts shall be
equipped with handrails, on two sides, which
move in tandem with the lift which shall be
graspable and provide support to standees
throughout the entire lift operation. Hand-
rails shall have a usable component at least
8 inches long with the lowest portion a min-
imum 30 inches above the platform and the
highest portion a maximum 38 inches above
the platform. The handrails shall be capable
of withstanding a force of 100 pounds con-
centrated at any point on the handrail with-
out permanent deformation of the rail or its
supporting structure. Handrails shall have a
cross-sectional diameter between 1v4 inches
and 1% inches or shall provide an equivalent
grasping surface, and have eased edges with
corner radii of not less than % inch. Hand-
rails shall be placed to provide a minimum
1% inches knuckle clearance from the near-
est adjacent surface. Handrails shall not
interfere with wheelchair or mobility aid
maneuverability when entering or leaving
the vehicle.

(c) Vehicle ramp or bridge plate—(1) Design
load. Ramps or bridge plates 30 inches or
longer shall support a load of 600 pounds,
placed at the centroid of the ramp or bridge
plate distributed over an area of 26 inches by
26 inches, with a safety factor of at least 3
based on the ultimate strength of the mate-
rial. Ramps or bridge plates shorter than 30
inches shall support a load of 300 pounds.

(2) Ramp surface. The ramp or bridge plate
surface shall be continuous and slip resist-
ant, shall not have protrusions from the sur-
face greater than % inch, shall have a clear
width of 30 inches, and shall accommodate
both four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition from
roadway or station platform and the transi-
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tion from vehicle floor to the ramp or bridge
plate may be vertical without edge treat-
ment up to ¥4 inch. Changes in level between
V4 inch and %2 inch shall be beveled with a
slope no greater than 1:2.

(4) Ramp barriers. Each side of the ramp or
bridge plate shall have barriers at least 2
inches high to prevent mobility aid wheels
from slipping off.

(5) Slope. Ramps or bridge plates shall have
the least slope practicable. If the height of
the vehicle floor, under 50% passenger load,
from which the ramp is deployed is 3 inches
or less above the station platform a max-
imum slope of 1:4 is permitted; if the height
of the vehicle floor, under 50% passenger
load, from which the ramp is deployed is 6
inches or less, but more than 3 inches, above
the station platform a maximum slope of 1:6
is permitted; if the height of the vehicle
floor, under 50% passenger load, from which
the ramp is deployed is 9 inches or less, but
more than 6 inches, above the station plat-
form a maximum slope of 1:8 is permitted; if
the height of the vehicle floor, under 50%
passenger load, from which the ramp is de-
ployed is greater than 9 inches above the sta-
tion platform a slope of 1:12 shall be
achieved. Folding or telescoping ramps are
permitted provided they meet all structural
requirements of this section.

(6) Attachment.—(i) Requirement. When in
use for boarding or alighting, the ramp or
bridge plate shall be attached to the vehicle,
or otherwise prevented from moving such
that it is not subject to displacement when
loading or unloading a heavy power mobility
aid and that any gaps between vehicle and
ramp or bridge plate, and station platform
and ramp or bridge plate, shall not exceed %
inch.

(ii) Ezception. Ramps or bridge plates
which are attached to, and deployed from,
station platforms are permitted in lieu of ve-
hicle devices provided they meet the dis-
placement requirements of  paragraph
(c)(6)(i) of this section.

(7) Stowage. A compartment, securement
system, or other appropriate method shall be
provided to ensure that stowed ramps or
bridge plates, including portable ramps or
bridge plates stowed in the passenger area,
do not impinge on a passenger’s wheelchair
or mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails shall
allow persons with disabilities to grasp them
from outside the vehicle while starting to
board, and to continue to use them through-
out the boarding process, and shall have the
top between 30 inches and 38 inches above
the ramp surface. The handrails shall be ca-
pable of withstanding a force of 100 pounds
concentrated at any point on the handrail
without permanent deformation of the rail
or its supporting structure. The handrail
shall have a cross-sectional diameter be-
tween 1% inches and 1% inches or shall pro-
vide an equivalent grasping surface, and
have eased edges with corner radii of not less
than % inch. Handrails shall not interfere
with wheelchair or mobility aid maneuver-
ability when entering or leaving the vehicle.
§38.85 Between-car barriers

Where vehicles operate in a high-platform,
level-boarding mode, devices or systems
shall be provided to prevent, deter or warn
individuals from inadvertently stepping off
the platform between cars. Appropriate de-
vices include, but are not limited to, panto-
graph gates, chains, motion detectors or
other suitable devices.

§38.87 Public information system.

(a) Each vehicle shall be equipped with an
interior public address system permitting
transportation system personnel, or recorded
or digitized human speech messages, to an-
nounce stations and provide other passenger
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information. Alternative systems or devices
which provide equivalent access are also per-
mitted.

(b) [Reserved].
38.91-38.127 [Reserved]

SUBPART F—OVER-THE-ROAD BUSES AND
SYSTEMS
$38.151 General.

(a) New, used and remanufactured over-
the-road buses, to be considered accessible
by regulations in part 37 of these regula-
tions, shall comply with this subpart.

(b) Over-the-road buses covered by §37.7(c)
of these regulations shall comply with §38.23
and this subpart.

§38.153 Doors, steps and thresholds.

(a) Floor surfaces on aisles, step treads and
areas where wheelchair and mobility aid
users are to be accommodated shall be slip-
resistant.

(b) All step edges shall have a band of
color(s) running the full width of the step
which contrasts from the step tread and
riser, either dark-on-light or light-on-dark.

(c) To the maximum extent practicable,
doors shall have a minimum clear width
when open of 30 inches, but in no case less
than 27 inches.
$38.155 Interior circulation, handrails and stan-

chions.

(a) Handrails and stanchions shall be pro-
vided in the entrance to the vehicle in a con-
figuration which allows passengers to grasp
such assists from outside the vehicle while
starting to board, and to continue using such
handrails or stanchions throughout the
boarding process. Handrails shall have a
cross-sectional diameter between 14 inches
and 1% inches or shall provide an equivalent
grasping surface, and have eased edges with
corner radii of not less than % inch. Hand-
rails shall be placed to provide a minimum
1% inches knuckle clearance from the near-
est adjacent surface. Where on-board fare
collection devices are used, a horizontal pas-
senger assist shall be located between board-
ing passengers and the fare collection device
and shall prevent passengers from sustaining
injuries on the fare collection device or
windshield in the event of a sudden decelera-
tion. Without restricting the vestibule space,
the assist shall provide support for a board-
ing passenger from the door through the
boarding procedure. Passengers shall be able
to lean against the assist for security while
paying fares.

(b) Where provided within passenger com-
partments, handrails or stanchions shall be
sufficient to permit safe on-board circula-
tion, seating and standing assistance, and
alighting by persons with disabilities.

§38.157 Lighting.

(a) Any stepwell or doorway immediately
adjacent to the driver shall have, when the
door is open, at least 2 foot-candles of illu-
mination measured on the step tread.

(b) The vehicle doorway shall have outside
light(s) which, when the door is open, pro-
vide at least 1 foot-candle of illumination on
the street surface for a distance of 3 feet per-
pendicular to all points on the bottom step
tread outer edge. Such light(s) shall be lo-
cated below window level and shielded to
protect the eyes of entering and exiting pas-
sengers.
$38.159 Mobility aid accessibility. [Reserved]

SUBPART G—OTHER VEHICLES AND SYSTEMS
§38.171 General.

(a) New, used and remanufactured vehicles
and conveyances for systems not covered by
other subparts of this part, to be considered
accessible by regulations in part 37 of these
regulations, shall comply with this subpart.

(b) If portions of the vehicle or conveyance
are modified in a way that affects or could
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affect accessibility, each such portion shall
comply, to the extent practicable, with the
applicable provisions of this subpart. This
provision does not require that inaccessible
vehicles be retrofitted with lifts, ramps or
other boarding devices.

$38.173 Automated guideway transit vehicles

and systems.

(a) Automated Guideway Transit (AGT) ve-
hicles and systems, sometimes called ‘‘peo-
ple movers,” operated in airports and other
areas where AGT vehicles travel at slow
speed (i.e., at a speed of no more than 20
miles per hour at any location on their route
during normal operation), shall comply with
the provisions of §38.53(a) through (c), and
§§38.55 through 38.61 of this part for rapid
rail vehicles and systems.

(b) Where the vehicle covered by paragraph
(a) of this section will operate in an acces-
sible station, the design of vehicles shall be
coordinated with the boarding platform de-
sign such that the horizontal gap between a
vehicle door at rest and the platform shall be
no greater than 1 inch and the height of the
vehicle floor shall be within plus or minus %
inch of the platform height under all normal
passenger load conditions. Vertical align-
ment may be accomplished by vehicle air
suspension or other suitable means of meet-
ing the requirement.

(c) In stations where open platforms are
not protected by platform screens, a suitable
device or system shall be provided to pre-
vent, deter or warn individuals from stepping
off the platform between cars. Acceptable de-
vices include, but are not limited to, panto-
graph gates, chains, motion detectors or
other appropriate devices.

(d) Light rail and rapid rail AGT vehicles
and systems shall comply with subparts D
and C of this part, respectively. AGT sys-
tems whose vehicles travel at a speed of
more than 20 miles per hour at any location
on their route during normal operation are
covered under this paragraph rather than
under paragraph (a) of this subsection.
$38.175 [Reserved]

§38.177 [Reserved]
$38.179 Trams, similar vehicles and systems.

(a) New and used trams consisting of a
tractor unit, with or without passenger ac-
commodations, and one or more passenger
trailer units, including but not limited to ve-
hicles providing shuttle service to remote
parking areas, between hotels and other pub-
lic accommodations, and between and within
amusement parks and other recreation
areas, shall comply with this section. For
purposes of determining applicability of
§§37.101 or 37.105 of these regulations, the ca-
pacity of such a vehicle or ‘‘train’’ shall con-
sist of the total combined seating capacity of
all units, plus the driver, prior to any modi-
fication for accessibility.

(b) Each tractor unit which accommodates
passengers and each trailer unit shall com-
ply with §38.25 and §38.29 of this part. In ad-
dition, each such unit shall comply with
§§38.23(b) or (c¢) and shall provide at least one
space for wheelchair or mobility aid users
complying with §38.23(d) of this part unless
the complete operating unit consisting of
tractor and one or more trailers can already
accommodate at least two wheelchair or mo-
bility aid users.

Figures in Part 38

[Copies of these figures may be obtained
from the Office of Compliance, Room LA 200,
John Adams Building, 110 Second Street,
S.E., Washington, D.C. 20540-1999.]

Appendix to Part 38—Guidance Material

This appendix contains materials of an ad-
visory nature and provides additional infor-
mation that should help the reader to under-
stand the minimum requirements of the
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guidelines or to design vehicles for greater

accessibility. Each entry is applicable to all

subparts of this part except where noted.

Nothing in this appendix shall in any way

obviate any obligation to comply with the

requirements of the guidelines themselves.

1. Slip Resistant Surfaces—Aisles, Steps, Floor
Area Where People Walk, Floor Areas in Se-
curement Locations, Lift Platforms, Ramps
Slip resistance is based on the frictional

force necessary to keep a shoe heel or crutch

tip from slipping on a walking surface under
conditions likely to be found on the surface.

While the dynamic coefficient of friction

during walking varies in a complex and non-

uniform way, the static coefficient of fric-
tion, which can be measured in several ways,
provides a close approximation of the slip re-
sistance of a surface. Contrary to popular be-
lief, some slippage is necessary to walking,

especially for persons with restricted gaits; a

truly ‘“‘non-slip’’ surface could not be nego-

tiated.

The Occupational Safety and Health Ad-
ministration recommends that walking sur-
faces have a static coefficient of friction of
0.5. A research project sponsored by the Ar-
chitectural and Transportation Barriers
Compliance Board (Access Board) conducted
tests with persons with disabilities and con-
cluded that a higher coefficient of friction
was needed by such persons. A static coeffi-
cient of friction of 0.6 is recommended for
steps, floors, and lift platforms and 0.8 for
ramps.

The coefficient of friction varies consider-
ably due to the presence of contaminants,
water, floor finishes, and other factors not
under the control of transit providers and
may be difficult to measure. Nevertheless,
many common materials suitable for floor-
ing are now labeled with information on the
static coefficient of friction. While it may
not be possible to compare one product di-
rectly with another, or to guarantee a con-
stant measure, transit operators or vehicle
designers and manufacturers are encouraged
to specify materials with appropriate values.
As more products include information on slip
resistance, improved uniformity in measure-
ment and specification is likely. The Access
Board’s advisory guidelines on Slip Resistant
Surfaces provides additional information on
this subject.

11. Color Contrast—Step Edges, Lift Platform

Edges

The material used to provide contrast
should contrast by at least 70%. Contrast in
percent is determined by:

Contrast = [(B1-B»)/B,] 100

Where B, = light reflectance value (LRV) of
the lighter area and B, = light reflectance
value (LRV) of the darker area.

Note that in any application both white
and black are never absolute; thus, B, never
equals 100 and B, is always greater than 0.

II1. Handrails and Stanchions

In addition to the requirements for hand-
rails and stanchions for rapid, light, and
commuter rail vehicles, consideration should
be given to the proximity of handrails or
stanchions to the area in which wheelchair
or mobility aid users may position them-
selves. When identifying the clear floor space
where a wheelchair or mobility aid user can
be accommodated, it is suggested that at
least one such area be adjacent or in close
proximity to a handrail or stanchion. Of
course, such a handrail or stanchion cannot
encroach upon the required 32 inch width re-
quired for the doorway or the route leading
to the clear floor space which must be at
least 30 by 48 inches in size.

IV. Priority Seating Signs and Other Signage

A. Finish and Contrast. The characters and
background of signs should be eggshell,
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matte, or other non-glare finish. An eggshell
finish (11 to 19 degree gloss on 60 degree
glossimeter) is recommended. Characters
and symbols should contrast with their
background either light characters on a dark
background or dark characters on a light
background. Research indicates that signs
are more legible for persons with low vision
when characters contrast with their back-
ground by at least 70 percent. Contrast in
percent is determined by:

Contrast = [(B;—-B»)/B,] 100

Where B, = light reflectance value (LRV) of
the lighter area and B, = light reflectance
value (LRV) of the darker area.

Note that in any application both white
and black are never absolute; thus, B, never
equals 100 and B, is always greater than 0.

The greatest readability is usually
achieved through the use of light-colored
characters or symbols on a dark background.

B. Destination and Route Signs. The fol-
lowing specifications, which are required for
buses (§38.39), are recommended for other
types of vehicles, particularly light rail vehi-
cles, where appropriate.

1. Where destination or route information
is displayed on the exterior of a vehicle, each
vehicle should have illuminated signs on the
front and boarding side of the vehicle.

2. Characters on signs covered by para-
graph IV.B.1 of this appendix should have a
width-to-height ratio between 3:5 and 1:1 and
a stroke width-to-height ratio between 1:5
and 1:10, with a minimum character height
(using an upper case ‘“X’’) of 1 inch for signs
on the boarding side and a minimum char-
acter height of 2 inches for front
““headsigns,” with ‘“‘wide”’ spacing (generally,
the space between letters shall be s the
height of upper case letters), and should con-
trast with the background, either dark-on-
light or light-on-dark, or as recommended
above.

C. Designation of Accessible Vehicles. The
International Symbol of Accessibility should
be displayed as shown in Figure 6.

V. Public Information Systems

There is currently no requirement that ve-
hicles be equipped with an information sys-
tem which is capable of providing the same
or equivalent information to persons with
hearing loss. While the Department of Trans-
portation assesses available and soon-to-be
available technology during a study con-
ducted during Fiscal Year 1992, entities are
encouraged to employ whatever services,
signage or alternative systems or devices
that provide equivalent access and are avail-
able. Two possible types of devices are visual
display systems and listening systems. How-
ever, it should be noted that while visual dis-
play systems accommodate persons who are
deaf or are hearing impaired, assistive lis-
tening systems aid only those with a partial
loss of hearing.

A. Visual Display Systems. Announcements
may be provided in a visual format by the
use of electronic message boards or video
monitors.

Electronic message boards using a light
emitting diode (LED) or ‘‘flip-dot” display
are currently provided in some transit sta-
tions and terminals and may be usable in ve-
hicles. These devices may be used to provide
real time or pre-programmed messages; how-
ever, real time message displays require the
availability of an employee for keyboard
entry of the information to be announced.

Video monitor systems, such as visual pag-
ing systems provided in some airports (e.g.,
Baltimore-Washington International Air-
port), are another alternative. The Architec-
tural and Transportation Barriers Compli-
ance Board (Access Board) can provide tech-
nical assistance and information on these
systems (‘‘Airport TDD Access: Two Case
Studies,” (1990)).
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B. Assistive Listening Systems. Assistive lis-
tening systems (ALS) are intended to aug-
ment standard public address and audio sys-
tems by providing signals which can be re-
ceived directly by persons with special re-
ceivers or their own hearing aids and which
eliminate or filter background noise. Mag-
netic induction loops, infra-red and radio fre-
quency systems are types of listening sys-
tems which are appropriate for various appli-
cations.

An assistive listening system appropriate
for transit vehicles, where a group of persons
or where the specific individuals are not
known in advance, may be different from the
system appropriate for a particular indi-
vidual provided as an auxiliary aid or as part
of a reasonable accommodation. The appro-
priate device for an individual is the type
that individual can use, whereas the appro-
priate system for a station or vehicle will
necessarily be geared toward the ‘‘average’’
or aggregate needs of various individuals.
Earphone jacks with variable volume con-
trols can benefit only people who have slight
hearing loss and do not help people who use
hearing aids. At the present time, magnetic
induction loops are the most feasible type of
listening system for people who use hearing
aids equipped with ‘‘T-coils’’, but people
without hearing aids or those with hearing
aids not equipped with inductive pick-ups
cannot use them without special receivers.
Radio frequency systems can be extremely
effective and inexpensive. People without
hearing aids can use them, but people with
hearing aids need a special receiver to use
them as they are presently designed. If hear-
ing aids had a jack to allow a by-pass of
microphones, then radio frequency systems
would be suitable for people with and with-
out hearing aids. Some listening systems
may be subject to interference from other
equipment and feedback from hearing aids of
people who are using the systems. Such in-
terference can be controlled by careful engi-
neering design that anticipates feedback
sources in the surrounding area.

The Architectural and Transportation Bar-
riers Compliance Board (Access Board) has
published a pamphlet on Assistive Listening
Systems which lists demonstration centers
across the country where technical assist-
ance can be obtained in selecting and install-
ing appropriate systems. The state of New
York has also adopted a detailed technical
specification which may be useful.

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE OCCU-
PATIONAL SAFETY AND HEALTH ACT OF 1970

NOTICE OF PROPOSED RULEMAKING

Summary: The Board of Directors of the
Office of Compliance is publishing proposed
regulations to implement Section 215 of the
Congressional Accountability Act of 1995
(““CAA”), Pub. L. 104-1, 109 Stat. 3, as applied
to covered employing offices and employees
of the House of Representatives, the Senate,
and certain Congressional instrumentalities
listed below.

The CAA applies the rights and protections
of eleven labor and employment and public
access statutes to covered employees within
the Legislative Branch. Section 215(a) pro-
vides that each employing office and each
covered employee shall comply with the pro-
visions of section 5 of the Occupational Safe-
ty and Health Act of 1970, 29 U.S.C. §654
(‘““‘OSHAct”). 2 U.S.C. §1341(a). The provisions
of section 215 are effective on January 1, 1997
for all employing offices except the General
Accounting Office and the Library of Con-
gress. 2 U.S.C. §1341(g). Accordingly, the
rules included in this Notice of Proposed
Rulemaking (“NPRM or Notice’”) do not
apply to the General Accounting Office or
the Library of Congress at this time.
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In addition to inviting comment in this
NPRM, the Board, through the statutory ap-
pointees of the Office, sought consultation
with the Secretary of Labor with regard to
the development of these regulations in ac-
cordance with section 304(g) of the CAA. Spe-
cifically, the Occupational Safety and
Health Administration provided helpful sug-
gestions during the development of the pro-
posed regulations. The Board also notes that
the General Counsel of the Office has com-
pleted an inspection of all covered facilities
for compliance with safety and health stand-
ards under section 215 of the CAA and has
submitted his final report to Congress. Based
on the information gleaned from these con-
sultations and the experience gained from
the inspections, the Board of Directors of the
Office of Compliance is publishing these pro-
posed regulations, pursuant to section 215(d)
of the CAA, 2 U.S.C. §1341(d).

The purpose of these regulations is to im-
plement section 215 of the CAA. This Notice
proposes that virtually identical regulations
be adopted for the Senate, the House of Rep-
resentatives, and the seven Congressional in-
strumentalities; and their employees. Ac-
cordingly:

(1) Senate. It is proposed that regulations
as described in this Notice be included in the
body of regulations that shall apply to the
Senate and employees of the Senate, and this
proposal regarding the Senate and its em-
ployees is recommended by the Office of
Compliance’s Deputy Executive Director for
the Senate.

(2) House of Representatives. It is further
proposed that regulations as described in
this Notice be included in the body of regula-
tions that shall apply to the House of Rep-
resentatives and employees of the House of
Representatives, and this proposal regarding
the House of Representatives and its employ-
ees is recommended by the Office of Compli-
ance’s Deputy Executive Director for the
House of Representatives.

(8) Certain Congressional instrumentalities. It
is further proposed that regulations as de-
scribed in this Notice be included in the body
of regulations that shall apply to the Capitol
Guide Service, the Capitol Police, the Con-
gressional Budget Office, the Office of the
Architect of the Capitol, the Office of the At-
tending Physician, and the Office of Compli-
ance, and their employees; and this proposal
regarding these six Congressional instrumen-
talities is recommended by the Office of
Compliance’s Executive Director.

Dates: Comments are due within 30 days
after the date of publication of this Notice in
the Congressional Record.

Addresses: Submit written comments (an
original and 10 copies) to the Chair of the
Board of Directors, Office of Compliance,
Room LA 200, John Adams Building, 110 Sec-
ond Street, S.E., Washington, D.C. 20540-1999.
Those wishing to receive notification of re-
ceipt of comments are requested to include a
self-addressed, stamped post card. Comments
may also be transmitted by facsimile
(“FAX’) machine to (202) 426-1913. This is
not a toll-free call. Copies of comments sub-
mitted by the public will be available for re-
view at the Law Library Reading Room,
Room LM-201, Law Library of Congress,
James Madison Memor