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So, Mr. President, I will conclude by
saying that seven of the currently liv-
ing former Secretaries of Defense agree
with Charles Krauthammer that we
need to expand the B-2 program, and I
believe it, too.

Mr. President, | ask unanimous con-
sent that this editorial by Charles
Krauthammer be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, July 13, 1995]

THE B-2 AND THE “‘CHEAP HAWKS”’
(By Charles Krauthammer)

We hear endless blather about how new and
complicated the post-Cold War world is.
Hence the endless confusion about what
weapons to build, forces to deploy, contin-
gency to anticipate. But there are three sim-
ple, glaringly obvious facts about this new
era:

(1) America is coming home. The day of the
overseas base is over. In 1960, the United
States had 90 major Air Force bases over-
seas. Today, we have 17. Decolonization is
one reason. Newly emerging countries like
the Philippines do not want the kind of Big
Brother domination that comes with facili-
ties like Clark Air Base and Subic Bay. The
other reason has to do with us: With the So-
viets gone, we do not want the huge expenses
of maintaining a far-flung, global military
establishment.

(2) America cannot endure casualties. It is
inconceivable that the United States, or any
other Western country, could ever fight a
war of attrition like Korea or Vietnam. One
reason is the CNN effect. TV brings home the
reality of battle with a graphic immediacy
unprecedented in human history. The other
reason, as strategist Edward Luttwak has
pointed out, is demographic: Advanced in-
dustrial countries have very small families,
and small families are less willing than the
large families of the past to risk their only
children in combat.

(3) America’s next war will be a surprise.
Nothing new here. Our last one was too. Who
expected Saddam to invade Kuwait? And
even after he did, who really expected the
United States to send a half-million man ex-
peditionary force to roll him back? Then
again who predicted Pearl Harbor, the inva-
sion of South Korea, the Falklands War?

What kind of weapon, then, is needed by a
country that is losing its foreign bases, is al-
lergic to casualties and will have little time
to mobilize for tomorrow’s unexpected prov-
ocation?

Answer: A weapon that can be deployed at
very long distances from secure American
bases, is invulnerable to enemy counter-
attack and is deployable instantly. You
would want, in other words, the B-2 stealth
bomber.

We have it. Yet, amazingly, Congress may
be on the verge of Killing it. After more than
$20 billion in development costs—costs irre-
coverable whether we build another B-2 or
not—the B-2 is facing a series of crucial
votes in Congress that could dismantle its
assembly lines once and for all.

The B-2 is not a partisan project. Its devel-
opment was begun under Jimmy Carter. And,
as an urgent letter to President Clinton
makes clear, it is today supported by seven
secretaries of defense representing every ad-
ministration going back to 1969.

They support it because it is the perfect
weapon for the post-Cold War world. It has a
range of about 7,000 miles. It can be launched
instantly—no need to beg foreign dictators
for base rights; no need for weeks of advance
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warning, mobilization and forward deploy-
ment of troops. And because it is invisible to
enemy detection, its two pilots are virtually
invulnerable.

This is especially important in view of the
B-2’s very high cost, perhaps three-quarters
to a billion dollars a copy. The cost is, of
course, what has turned swing Republican
votes—the so-called ‘“‘cheap hawks’’—against
the B-2.

But the dollar cost of a weapon is too nar-
row a calculation of its utility. The more im-
portant calculation is cost in American
lives. The reasons are not sentimental but
practical. Weapons cheap in dollars but cost-
ly in lives are, in the current and coming en-
vironment, literally useless: We will not use
them. A country that so values the life of
every Capt. O’Grady is a country that cannot
keep blindly relying on non-stealthy aircraft
over enemy territory.

Stealth planes are not just invulnerable
themselves. Because they do not need escort,
they spare the lives of the pilots of the fight-
ers and radar suppression planes that ordi-
narily accompany bombers. Moreover, if the
B-2 is killed, we are stuck with our fleet of
B-52’s of 1950s origin. According to the un-
dersecretary of defense for acquisition, the
Clinton administration assumes the United
States will rely on B-52s until the year 2030—
when they will be 65 years old!

In the Persian Gulf War, the stealthy F-117
fighter flew only 2 percent of the missions
but hit 40 percent of the targets. It was, in
effect, about 30 times as productive as non-
stealthy planes. The F-117, however, has a
short range and thus must be deployed from
forward bases. The B-2 can take off from
home. Moreover, the B-2 carries about eight
times the payload of the F-117. Which means
that one B-2 can strike, without escort and
with impunity, as many targets as vast
fleets of conventional aircraft. Factor in
these costs, and the B-2 becomes cost-effec-
tive even in dollar terms.

The final truth of the post-Cold War world
is that someday someone is going to attack
some safe haven we feel compelled to defend,
or invade a country whose security is impor-
tant to us, or build an underground nuclear
bomb factory that threatens to kill millions
of Americans. We are going to want a way to
attack instantly, massively and invisibly.
We have the weapon to do it, a weapon that
no one else has and that no one can stop. Ex-
cept a ‘“‘cheap hawk,” shortsighted Repub-
lican Congress.

Mr. INHOFE. Mr. President, | yield
the floor.

COMPREHENSIVE REGULATORY
REFORM ACT

The PRESIDING OFFICER (Mr.
DEWINE). Under the previous order, the
Senate will now resume consideration
of S. 343, the regulatory reform bill,
which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 343) to reform the regulatory
process, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dole amendment No. 1487, in the nature of
a substitute.

Domenici amendment No. 1533 (to amend-
ment No. 1487), to facilitate small business
involvement in the regulatory development
process.

Hutchison amendment No. 1539 (to amend-
ment No. 1487), to protect against the unfair
imposition of civil or criminal penalties for
the alleged violation of rules.
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The PRESIDING OFFICER. Under
the previous order, the Senator from
Ohio [Mr. GLENN] is recognized to
speak for up to 45 minutes.

Mr. GLENN. Mr. President, | thank
the Chair.

Mr. President, we have heard a lot
the last few days about horror stories
of regulations, horror stories about
Government’s heavy hand and how
civil servants that serve this country
well most of the time sometimes get
carried away with the program and
throw their Federal regulatory weight
around to the point where it really is
intrusive in the lives of our citizens
and do some things that just defy com-
mon sense.

I am not going to be the last one to
stand here today and say that never
happens. | think when we rise on the
floor here and make repeated remarks
and make repeated examples of things
that are not of obvious truthfulness,
that we do a disservice. So some of the
things that have been said here on the
floor in the last few days | want to
spend some time this morning correct-
ing.

Let me say | feel strongly about this
for our people that work in civil serv-
ice for this Nation. For the last 8 years
until last fall | was chairman of the
Governmental Affairs Committee. One
of our areas of oversight, our areas of
jurisdiction, is the civil service of this
country. We work very closely with
them. We have representatives of civil
service groups that come in and talk to
us on a regular basis. We keep in touch
with them on almost a daily basis with
staff. We work to get them better pay
and working conditions and so on.

So, we work with the people of OPM,
the Office of Personnel Management,
to make sure that the people in civil
service are treated fairly. Many of
them are very talented people who
serve the Government and who could
be doing better outside. They have
every bit of the same dedication for
their country as we have right here,
and they feel strongly. It hurts them
when they are unfairly castigated, un-
fairly pointed out as doing things that
are wrong in administering the laws of
this land.

So | wanted to correct some of the
things that have been said. | know my
distinguished colleague from Utah
pointed out that he has his daily 10
transgressions in the area of misuse of
rules and regulations. | sort of over-
looked these things until they started
being picked up and published in some
of our papers in Ohio.

So | think | have it as a duty to cor-
rect some of these things. We have
asked the administration downtown to
look into some of these things. Some of
the information | have puts a little dif-
ferent slant on some of these things. |
want to run through a few of these this
morning because | think it is impor-
tant to protect the reputation, protect
the feelings—if you want to put it on
that basis also—of people who work
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very hard in the civil service. | want to
correct some of these things.

It was said the other day on the
floor—I believe it was No. 10 on the list
for that particular day—that the Fed-
eral Government was ‘‘delaying a Head
Start facility for years because of the
dimensions of the rooms.”

The reality of the situation was that
this is misleading because it was not
due to Federal regulations at all. And |
would add that S. 343, the Dole-John-
ston bill, would do nothing in any way
to solve this problem.

The fact is that Head Start regula-
tions do not address room dimensions.
Head Start applies reasonable and
flexible standards to its facilities, and
over the past 6 years these flexible
standards have allowed Head Start to
develop thousands of new facilities.

The example that was given by my
distinguished colleague was due to a
legal dispute between a subcontractor
and the city of New York. It had noth-
ing to do with Federal regulations. If
such legal disputes are the problem,
then 1 think we should question sup-
port of what some describe S. 343 as—a
lawyers’ full employment act of 1995.

Now, another one was put out which
turns out to be a myth also. The claim
was that the Federal Government was:

Forcing a man to choose between his reli-
gion and his job because rules do not allow
workers to wear a mask over a beard.

The reality. This is flat wrong. OSHA
knows of no cases in which a employer
received a citation because their em-
ployees were not wearing properly fit-
ting respirators because their workers
wore beards for religious reasons. In
fact, OSHA regularly grants exemp-
tions for protective gear requirements
for employees who object due to “‘per-
sonal religious convictions.”’

Now, the general rule of respiratory
protection is for the protection of the
people involved, but obviously if a per-
son has a beard for a religious purpose
or whatever, they try to take care of
that. They do not insist that a person
be cited in a situation like that. They
give an exemption for that. And that is
their policy.

Another one was cited that morning.
It was No. 7 that particular morning on
the list of items of ridiculous regula-
tions. | quote:

Fining a gas station owner $10,000 for not
displaying a sign stating that he accepts
motor oil for recycling.

The reality. There is no such Federal
regulation. EPA does not require gas
stations to post signs stating that they
accept used motor oil. There is no Fed-
eral RCRA regulation requiring the
posting of such a sign. RCRA does re-
quire gas station owners just to label
tanks used to store recycled oil, but
that is to prevent contamination of
stored, used motor oil with other sol-
vents or other contaminants. So there
was no regulation on a sign that would
accept motor oil for recycling.

Another one stated that same morn-
ing. This was No. 3, | believe, on the
list:
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Prohibiting an elderly woman from plant-
ing a bed of roses on her land.

The reality. There is no current regu-
lation which could prohibit planting a
rose bed. This allegation is one that
keeps cropping up all the time, it turns
out. | was not aware of this, but they
say this is one that comes around from
time to time—it has been around for
years—in Republican administrations
and Democratic administrations. It has
been recycled for years, and the State
in which this is alleged to have oc-
curred has varied with the telling of
the story. In some cases it has been
Wyoming, in others it has been Texas
or Louisiana. So they have heard this
over at the agency for a long time.

Whenever it surfaces, EPA or the
Army Corps of Engineers attempts to
track down the specific situation, so
every time this rumor comes up they
go at it again to make sure they have
not missed something. And since the
name of this supposed elderly woman
has never surfaced, it has been very dif-
ficult to verify it. It involves checking
with multiple field offices of various
Federal agencies. Despite these numer-
ous checks, there never has been any
wetlands case identified that involved
anyone planting a rose bush. So that
one has been around for years.

Another one. This was cited as No. 2
the morning this particular one was
given. It said, and | quote:

Fining a man $4,000 for not letting a grizzly
bear kill him.

Well, the reality is it simply is not
true. This story was circulated in a
Wall Street Journal editorial on June
23, 1993. The story painted a portrait
that would have flattered a Hollywood
screen writer and mischaracterized the
real facts as much as they were mis-
represented on the floor.

A rancher was fined $4,000 for shoot-
ing a grizzly bear which is listed as an
endangered species, but he shot him be-
cause it had killed and eaten some of
the rancher’s sheep.

Now, the fact is the bear did not at-
tack or threaten the rancher or anyone
in his family. Indeed, it is certainly not
illegal to kill an endangered species
when a human life is threatened.

The rancher in this case was fined be-
cause he killed an endangered species
for Killing the sheep—Ilisten to this—
after he was financially compensated
for the loss of his sheep, after he was
assured that he would be compensated
for any further losses, and after he de-
clined the State of Montana’s offer to
build an electric fence to protect the
sheep and after he was informed that if
he killed the bear anyway he would be
prosecuted.

We do not have too many bears in my
home State of Ohio, so | guess we are
not going to be coming under some of
these same problems, but to the west-
ern States that is an important one.

Another one. And this was No. 1 on
the hit list the other day on the floor.
It says:

Requiring braille instructions on drive-
through ATM machines.
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Well, according to the American
Bankers Association,

It is entirely conceivable and not unex-
pected that a passenger may exit the auto-
mobile to use the drive-up ATM and this pas-
senger may be an individual who is visually
impaired.

So when no other machines on the
premises are available, this is an en-
tirely rational regulation. It recognizes
the need for these machines for pas-
sengers and walkup users both.

Now, there was another one on one of
the other days here. These lists that
my colleague from Utah has put out
have been | think two mornings | know
of, maybe three mornings but two
mornings for sure. So this was No. 10
on the list as we counted David
Letterman style on the floor on an-
other morning. It was said that we
stopped an owner from building on a
wetland of 0.006 acres, about the size of
a Ping-Pong table.

Well, the reality of the situation
when it was checked is this. The appli-
cant proposed to place 30 cubic yards of
fill material in a creek and EPA re-
ceived objections to the proposed
project from local property owners.
The local property owners themselves
complained about this. And the appli-
cant was unwilling to reduce the size of
the fill, was unwilling to move the pro-
posed building 25 feet to avoid dumping
fill material in the creek. The appli-
cant then attempted to obtain a waiver
from the local city to its requirements,
not Federal but to its requirement of a
25-foot buffer zone. The applicant evi-
dently obtained a waiver of some sort
from the city and did not need to dump
fill material in the creek. Those are
the facts of the situation.

Another one that day. | think this
was No. 7 on the list. | quote:

Fined a company for not having a com-
prehensive hazardous materials communica-
tion plan for its employees even though the
company only has two part-time employees.

Well, the reality of the situation is
that OSHA does not require a ‘‘com-
prehensive hazardous materials com-
munication plan.”” It does have a right
to know standard or a hazardous com-
munications standard that protects
employees when they are working with
potentially toxic substances. And that
is common sense. The simple right to
know principle would have made a dif-
ference, for instance, for a nursing
home maintenance worker who un-
knowingly—he had not been told about
this so he did not know what the haz-
ardous materials were—unknowingly
mixed bleach and common lime re-
mover in a bucket and was killed by
the resulting toxic gas.

Another one was pointed out as a
Federal transgression on administra-
tion of regulations. This was another
one on the list that same day, No. 6.

Required a $6 hospital mask instead of a
$1.25 mask with no analysis of the benefits
and costs.

Well, what is the reality of this one?
This one is slightly more complicated.
In the last 10 years, the rate of new
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cases of tuberculosis has increased by
23 percent, reversing a 30-year down-
ward trend. Outbreaks have occurred in
hospitals in Atlanta, Miami, and New
York City. In 1993, OSHA released its
guidelines for protecting workers from
exposure to TB.

That means they are going to be in
where the TB patients are.

The OSHA guidelines are based on a docu-
ment issued by the Centers for Disease Con-
trol and Prevention in 1990. The CDC guide-
lines recommend employees wear NIOSH-ap-
proved high-efficiency particulate air res-
pirators as a minimum level of protection.

In 1993, OSHA was petitioned to protect
workers against contracting TB in certain
workplaces. When the proposed rule is pub-
lished—

It is not finalized.
when the proposed rule is published, it will
include a preliminary risk assessment, a cost
of compliance analysis, an analysis of effec-
tive indices, and the evaluation of the rule’s
benefits. Through these analyses, OSHA will
then determine which type of mask would
adequately protect workers from TB.

Another one pointed out as the heavy
hand of Federal regulation that day:

Required such stringent water testing that
local government considered handing out
bottled water to save money.

The reality is this. EPA has recog-
nized the high cost of water testing for
some small communities can be a seri-
ous problem, particularly if water sup-
plies are contaminated and need treat-
ment. EPA has been working for sev-
eral years to assist States in imple-
menting science-based programs of
waivers from monitoring requirements
while still assuring the safety of water
supplies.

Most States now have waiver pro-
grams, but they are not always ac-
tively used. But for the vast majority
of Americans, drinking water safety
monitoring inspection is inexpensive
and effective. Costs range from 1 cent
to 9 cents a month for 90 percent of
U.S. households, far less than the cost
of bottled water, as was pointed out.

I will also point out that President
Clinton specifically asked EPA on
March 16 of this year to undertake re-
vision of water testing to ensure water
safety at a reasonable cost. EPA has
subsequently met with officials from 19
States that are developing a new ap-
proach to streamline the drinking
water monitoring.

Ironically, | will point out, the Dole
bill, S. 343, might delay implementa-
tion of many of these streamlining
rules. It could delay solving the prob-
lem rather than help out.

Another one pointed out that day as
a regulatory misfire, No. l—counting
down 10 to 1 like David Letterman
does:

A company was fined $34,000 by the EPA
for failing to fill out form R, even though
they did not release any toxic material.

EPA could find no record of any case
exactly like this. We think there may
be some because the dollar figure is
similar, but there is no record of a case
like that. EPA is seeking penalties of
$34,000 against two companies that did
release potentially harmful chemicals.
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Two companies, Washington Orna-
mental Iron Works and Thatcher
Tubes, were fined for failure to report
air emissions to EPA’s toxics release
inventory, as required by section 313 of
the Emergency Planning and Commu-
nity Right To Know Act.

The principle behind this statute is
that citizens in a community have a
right to know what chemicals are
being released into their communities,
what chemicals their children are
breathing, what chemicals they them-
selves are breathing, when these re-
leases take place and in what quantity.

Washington Ornamental Iron Works
of Gardenia, CA, was fined $34,000 for
failure to report for the years 1990 and
1991. In 1990, the iron works released
14,000 pounds of trichloroethylene. In
1991, the iron works released 12,000
pounds of the same material. They fi-
nally came into compliance in June
1995 after receiving a civil administra-
tive complaint from EPA.

Why is this important? At high levels
of exposure, this kind of
trichloroethylene causes central nerv-
ous system disorders, irregular heart
rate, and pulmonary edema. Produc-
tion of this solvent is scheduled to be
phased out by the year 2002 because of
its ozone-depleting characteristics
also.

I think in a case like that, the fine
was well justified. I do not know about
form R—nobody knows what happened
on form R. That is one case where the
$34,000 fits, and | think justly.

Another one happened to also involve
a $34,000 fine. Thatcher Tubes of
Muscatine, 1A, was fined $34,000 for
failure to report the company emitted
7,300 pounds of methylethylketone in
1991 and 8,783 pounds of the same chem-
ical in 1992. Methylethylketone is irri-
tating to the eyes, mucous membranes,
and the skin. Headache and throat irri-
tations are reported among people ex-
posed to the concentration near the
maximum level allowed in the work-
place. At higher levels, workers com-
plained of numbness in the fingers and
arms, sometimes a leg. Dermatitis was
sometimes reported following pro-
longed exposure to vapors.

Those are two EPA could find where
the $34,000 figure fit. 1 think anybody
could look at these things and say,
““Good, let us applaud the EPA for what
they did for protecting all of us and for
the people in those particular commu-
nities in those cases.”

Here is another one. No. 7 on the list
the particular day it was given on the
floor.

Nevada rancher, Wayne Hague, faces a po-
tential 5-year prison sentence under the
Clean Water Act by hiring someone to clear
scrub brush from irrigation ditches on his
property. The ditches have been used since
the turn of the century.

Facts of the case, back to reality
again: Virtually every part of this
statement is false. The case did not
even involve violations of the Clean
Water Act. The scrub brush, as it is
called, consisted of over 100 pinion
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pines and juniper trees in the Toiyabe
National Forest in Nevada. He claimed
his property was actually on Federal
property. Mr. Hague’s actions con-
stituted an unauthorized destruction of
Federal property in violation of Fed-
eral criminal law.

Another one: Fish and Wildlife Serv-
ice required a farmer to stop economic
activities on his 1,000 acres because of
the presence of the red-cockaded wood-
pecker. The reality is this is just factu-
ally incorrect. This example refers, we
believe, to Mr. Cohen, a timberland
owner of North Carolina who owns far
more than 1,000 acres of land, but pri-
vate property owners, like Mr. Cohen
have the opportunity to develop a habi-
tat conservation plan that allows them
to both protect the endangered species
and to use their land productively.

Many organizations and developers
are participating in such plans to pro-
tect the woodpecker. Mr. Cohen has
submitted a management plan to the
U.S. Fish and Wildlife Service, and it
has been approved and he is logging his
land in a productive way that does not
destroy the endangered species.

Another one which was myth No. 3 on
the day that it was stated:

OSHA fined a company $500 for failure to
submit a report that no employee was hurt
last year.

This is something that was a prob-
lem, but the problem has already been
fixed. This is no longer a problem.
OSHA is committed to injecting com-
mon sense into the enforcement proc-
ess when an employer has an effective
health and safety program but fails to
meet the exact letter of the law, such
as failure to fully complete or sign the
annual form. That well-meaning em-
ployer is treated differently.

Over the last year, OSHA citations
for these recordkeeping requirements
have declined by between 60 and 70 per-
cent. It reflects OSHA’s new emphasis
in this administration on compliance
with the spirit rather than simply the
letter of the law. OSHA will continue
to issue citations when employers
clearly disregard their obligation to
maintain records of work-related inju-
ries and illnesses. It is important that
OSHA continue to provide employees
with the message that complete and
accurate occupational injury records
are of paramount importance. Records
of workplace illnesses provide employ-
ers and workers information that can
help them identify hazards and prevent
injuries and illnesses in the future.

Mr. President, those are just a few of
the responses. We could not get the
complete answers to all of the things
that were charged on the floor. | think
we see there is a lot of myths going
around here. | wanted to make sure the
reality of these situations was also
brought to light today. | hope that we
will have better substantiation of any
charges in the future because it re-
flects poorly on the Federal employees,
those in civil service who are trying to
administer the law and do it fairly and
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correctly, not only adhering to the let-
ter of the law but also doing it in a fair
manner so that people do not have
undue problems with the Federal Gov-
ernment.

I am the last one to say there are not
a lot of problems. | have been advocat-
ing regulatory reform for years in the
Governmental Affairs Committee. We
have a bill, S. 1001, which we think
does a better job of balancing the re-
quirements for protecting the public
while not overburdening people with
rules and regulations.

Let me go on to another one stated
on the floor also. The distinguished
Senator from lowa has been on the
floor for 2 days when | was on the floor,
at least, and has repeated this one
story in particular that | wanted to ad-
dress today, because it disturbed me
enough the first day that, if it were
true, | really wanted to look into it.
His description of it was very, very
graphic. He talked about Mr. Higman
in Akron, IA, and how some 40 agents
of the Federal Government—EPA | be-
lieve it was stated—came rushing into
this establishment with their guns
cocked, pointing at everybody, particu-
larly the accountant, as | recall, and
that this whole thing cost Mr. Higman
about $200,000 in court costs, all be-
cause a disgruntled employee gave
false information about pollutants,
toxic materials at this business site.

Well, | was very curious about this
because | thought if there was that
kind of egregious behavior going on
around the country without due cause,
we should be looking into it and maybe
we should have a hearing on this. | did
not know. So we looked into it. It
turns out that a letter was sent to Sen-
ator GRASSLEY on August 18, 1993. 1
would like to read you selected parts of
this because it puts a little different
light on this incident about these peo-
ple rushing in with guns cocked, point-
ing at people in Mr. Higman’s estab-
lishment in Akron, IA.

The special agents that | am quoting
comes in part from the letter from
EPA to Senator GRASSLEY. This person
was asked by Administrator Browner
to respond to Senator GRASSLEY’s let-
ter, | gather, of July 1, 1993, concerning
a criminal enforcement action taken in
1991 against the Higman Sand & Gravel
Co. in Akron, IA. | am pleased to be
able to respond. Special agents of
EPA’s criminal investigation division
conducted a search at the Higman site
pursuant to a Federal search warrant
authorized by a Federal magistrate and
approved by a U.S. attorney. This was
not something where people decided
willy-nilly to come rushing in. The
search warrant was authorized by a
Federal magistrate, approved by a U.S.
attorney.

The affidavit for the search warrant
was based on information from, they
thought, a confidential, reliable in-
formant that hazardous waste was
being stored at the site. The Higman
Co. is not a permitted facility to store
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hazardous waste. It does not have the
proper facilities.

Information was also received from
another Federal law enforcement agen-
cy that searches of the homes of some
of the Higman employees had recov-
ered machine guns and explosives and
that the agents conducting the search
at the Higman Co. site might encoun-
ter armed individuals and explosives.
An informant advised the agents that a
loaded rifle was always kept in the of-
fice at the Higman Co.

Based on this information, 17 law en-
forcement officials from the EPA,
ATF, and the lowa Department of
Criminal Investigations participated in
the execution of the search warrant at
the Higman Co. There were not 40. This
says 17, which is certainly enough;
there were 10 employees at the com-
pany when the search was conducted.
The agents recovered loaded weapons
from the site, and the hazardous waste
specified in the search warrant was
found on the grounds of the company.

So the material was there. They were
not authorized to have it there. The
reason they were not permitted to have
it there was because it might be a dan-
ger. What was it, cyanide? | do not
know. What can you store that is a
danger to other people around the com-
munity? These things have to have spe-
cial storage, and this was not a site
that was permitted to have this toxic
material.

Now, this went to trial. | believe the
Senator stated on the floor that Mr.
Higman’s court costs were somewhere
around $200,000. Now, a jury acquitted
defendants Harold Higman, Jr., and
Harold Higman, Sr., and Higman Sand
& Gravel Co. in this case. The jurors
were polled after the trial and stated
they knew the Higman Co. was not a
permitted facility and that the mate-
rial recovered was in fact hazardous
waste. However, they did not believe
the Government proved that the haz-
ardous waste was stored at the site
knowingly.

So the difference here is that every-
thing that led the agents to come in
there in the first place was true. There
were loaded weapons. They found those
on the site. The toxic material was
there on the site. So all the reasons
why they took the precautions and
acted as they did and got approval
from a Federal magistrate and a U.S.
attorney, were verified with exactly
what happened once they got into that
community. EPA special agents are
thoroughly trained in the use of force,
and they exercise the use of force with
great discretion, with the constitu-
tional rights of affected citizens in
mind. They take precautions in this
area.

I ask unanimous consent that this
letter be printed in its entirety in the
RECORD so people can make their own
judgments on that.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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ENVIRONMENTAL PROTECTION AGENCY,
Washington, DC, August 18, 1993.
Hon. CHARLES E. GRASSLEY,
U.S. Senate,
Washington, DC.

DEAR SENATOR GRASSLEY: Administrator
Carol Browner has asked me to respond to
your letter of July 1, 1993, concerning a
criminal enforcement action taken in 1991
against the Higman Sand and Gravel Com-
pany in Akron, lowa. | am pleased to be able
to respond to your letter.

Special agents of EPA’s Criminal Inves-
tigation Division conducted a search at the
Higman site pursuant to a federal search
warrant authorized by a Federal Magistrate
and approved by a U.S. Attorney. The affida-
vit for the search warrant was based on in-
formation from a confidential reliable in-
formant that hazardous waste was being
stored at the site. The Higman Company is
not a permitted facility to store hazardous
waste.

Information was also received from an-
other federal law enforcement agency that
searches of the homes of some Higman em-
ployees had recovered machine guns and ex-
plosives and that the agents conducting the
search at the Higman Company site might
encounter armed individuals and explosives.
An informant advised our agents that a load-
ed rifle was always kept in the office at the
Higman Company.

Based on this information, seventeen law
enforcement officials from the EPA, ATF,
and the lowa Department of Criminal Inves-
tigations participated in the execution of the
search warrant at the Higman Company.
There were ten employees at the company
when the search was conducted. The agents
recovered loaded weapons from the site and
the hazardous waste specified in the search
warrant was found on the grounds of the

company.
A jury acquitted defendants Harold
Higman, Sr., Harold Higman, Jr., and

Higman Sand & Gravel Company in this
case. The jurors were polled after the trial
and stated that they knew the Higman Com-
pany was not a permitted facility and that
the material recovered was in fact hazardous
waste, however, they did not believe the gov-
ernment proved that the hazardous waste
was stored at the site ‘““knowingly.”’

EPA special agents are thoroughly trained
in the use of force. They exercise the use of
force with great discretion and always with
the constitutional rights of affected citizens
in mind. Our special agents are also trained
to be concerned for their own safety and the
safety of others when entering potentially
dangerous surroundings. Special agents must
weigh and balance all these considerations
when executing a search warrant. The recent
events in Waco, Texas are a chilling re-
minder of the very real dangers federal
agents face in the performance of their law
enforcement duties.

Although | favor an enforcement process
without unnecessary confrontation, | would
not presume to second-guess the judgment of
those special agents who were responsible for
the execution of a Federal search warrant for
alleged criminal violations of Federal laws.
While this Administration is dedicated to
the establishment of an improved relation-
ship between the EPA and the business com-
munity it regulates, and would always prefer
to achieve environmental protection through
voluntary compliance, this Agency is also
charged with the congressional mandate to
aggressively enforce against violators of the
environmental laws. The Agency’s execution
of its enforcement responsibilities is always
guided by the particular circumstances sur-
rounding each individual case, exercising the
best judgment with the information avail-
able.
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I hope this responds to the specific con-
cerns raised in your letter. If you wish to
discuss your concerns further, please let me
know so | can be of assistance.

Sincerely,
STEVEN A. HERMAN,
Assistant Administrator.

Mr. GLENN. Another one brought up
on the floor also was that in the July
11 CONGRESSIONAL RECORD, there was
an extended statement about how
EPA’s air permitting program is caus-
ing a lot of redtape for the grain ele-
vators in the State of lowa. This has
been a problem, |1 know that. But I
think the statement is misleading in
that EPA is aware that small grain ele-
vators operate only on a seasonal basis.
They have been working with the Feed
and Grain Association to get the facts
about the amounts of small particle
pollutant emissions that might be ex-
pected from these sources. They re-
sponded to Senator GRASSLEY’s con-
cerns in this regard. 1 am glad they
have done so.

The main points | summarize as fol-
lows. EPA’s air permitting program
provides for a 2-year transition period
during which small sources such as
some grain elevators can avoid the
need to get a Clean Air Act permit and
maintaining records sufficient to docu-
ment their low-level emissions. EPA is
working with the Feed and Grain Asso-
ciation to identify more realistic as-
sumptions on the amount of time an el-
evator can operate. They recognize
that small grain elevators only operate
on a seasonal basis, not year around.
They are participating in an industry-
sponsored source-testing effort aimed
at the emissions factor, which is the
estimate of how much small particle
pollution is emitted per unit of grain
processes. It is industry sponsored, and
EPA is working right along with them
on this.

So those efforts, while not completed
yet—I grant that—should help clarify
which, if any, grain elevators should be
considered a major source of emission
and subject to air permitting require-
ments.

Mr. President, these are just a few of
the things that have come up here on
the floor. | did not try to make the
complete 100-percent rebuttal to all of
the things said here on the floor be-
cause some of these may very well be
cases where there were onerous
oversteps made by Federal agents in
the enforcement of laws. But | also
state again what | have stated before.

If we want to see the difficulty with
regulation, | think most of us in the
Senate need only look in the mirror
when we get up in the morning. Eighty
percent of the regulations are required
by law and passed in the Congress. We
pass laws here with the House, back
and forth, it goes to the President and
is signed, and they implement the laws
and regulations. Eighty percent of
what they write there are regulations
written pursuant to what we require
right here.

So if we want to see one of the big-
gest problems with regulators, we bet-
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ter just look in the mirror in the morn-
ing.

We have another problem here. What
we are requiring with the proposed leg-
islation, S. 343, there are going to be an
awful lot of checks, an awful lot of re-
quirements for regulations.

I had an example here of just one
under the Clean Water Act. | will not
go through all the details, as | have
done the last couple days on the floor
here.

This one regulation passed, imple-
mented, just one out of several hundred
under the Clean Water Act, just one re-
quires 126 feet of shelf space. We
checked with the Capitol Architect. |
can tell Members what that is—three
piles of documents from this well to
the ceiling up there. That is 42%: feet,
the Architect says. Mr. President,
three piles of documents.

The average cost, we are told by tes-
timony in the Governmental Affairs
Committee, was about $700,000 per reg-
ulation, that is necessary. | am not one
that says we cut back on that. If we are
going to have a regulation, we should
do it right and make sure the applica-
tion is absolutely correct.

In the time | have remaining, | would
like to point out, also, that these regu-
lations are not all just dreamed up by
some Government bureaucrat. Mr.
President, 80 percent of them are re-
quired by what we require here on the
floor, in the laws that we pass.

We are the ones requiring them. |
think all the cost analysis that we are
now putting over there and requiring
on the agencies by this legislation, we
should apply to ourselves, right here,
when we are considering passing a law.
Why do we not do the cost studies, not
pass something unless we do the cost
studies, not put it over there, require
all sorts of studies, and say it is too ex-
pensive?

Now we provide a capability for legis-
lative review. We call it so we can
bring a rule back, redo it here, after
they have done it over there. We should
be correcting that in the first instance,
right here.

Let me run through just a few of the
things, regulations that have saved
lives. Toy safety. Small parts on chil-
dren’s toys. We estimate 12 choking
deaths are related to such small parts
annually. Should we not protect our
children against that, if we can? If we
can just have some regulations that
help establish the right procedures on
that? Of course.

Child resistant cigarette lighters.
The Consumer Safety Commission is-
sued a safety standard in 1993 that es-
tablished a requirement to make dis-
posable cigarette lighters child resist-
ant. Fires started by children under
age 5 cause an estimated average of 150
deaths, approximately 1,100 injuries,
nearly $70 million in property damage.

Can we not do better than that? |
think we can. That is what they have
done. These are regulations that save
lives every year. All regulations are
not goofy. AIll regulations are not
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something just dreamed up by some bu-
reaucrat and misadministered or
maladministered.

Poison prevention safety closures.
They estimate that packaging for prod-
ucts like aspirin or turpentine making
them child resistant saved over 700
lives per year. Ban on bean bag cush-
ions. Where they had problems with
these things, deaths occurred when a
pocket was created in a cushion that
could trap an infant’s exhaled carbon
dioxide and the infant could not
breathe properly. Had regulations on
that that saved lives.

Child-resistant packaging for mouth-
wash. Very simple things like that, but
they save lives. Fireworks require-
ments. Safe cribs. Flammable chil-
dren’s sleepwear. Power mowers. Are
these things that are just dreamed up?
No, most of these things, | would say,
are required by legislation we passed
here. Most of these things are imple-
mented over in the agencies because we
required them to be implemented with
the legislation that we passed here.

Automatic residential garage door
openers. Hit that thing and it comes
down. Well, if a child happens to get
under it, and the report indicates that
some 54 children between the ages of 2
and 14 had died after being trapped
under such garage doors. Died. Is it
wrong to say that it has to have a safe-
ty device on it? Equipment manufac-
turers, after January 1, 1993, provide
features to minimize the likelihood
that a child would be trapped and
killed by a garage door.

We have more regulations on lead
poisoning, and brown lung disease re-
garding the textile workers. In 1978
there were an estimated 40,000 cases of
brown lung—also byssinosis—but in
1985 the prevalence of the disease de-
clined to about 900 cases, or less than 1
percent of cotton textile workers.

There is evidence that complying
with OSHA'’s cost dust standard in-
creased productivity in the textile in-
dustry. A 1980 article in the Economist
reported that a tighter dust control
measure required by OSHA’s rule
prompted firms to replace outdated
machinery with newer, more efficient
systems, and they were more produc-
tive after they did that.

Exposure to HIV and hepatitis B.—
rules were put out to protect workers
who routinely were exposed to blood or
other infectious material. Saved lives.

Mine explosions and fires. Safety re-
quirements there have been very effec-
tive. In my home State of Ohio, which
is affected by that because we have a
lot of mines in southeast Ohio, near
the area | grew up. The ventilation
standards for underground coal mines
prevent the accumulation of methane
and cold dust fuel for explosions and
fires.

In the 25 years before passage of the
Coal Mine Health and Safety Act of
1969, 901 miners were Killed in explo-
sions. | can remember explosions hap-
pening when | was a kid back there.
There would be a mine explosion and
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several people would be killed. It would
be a terrible thing. In the 25 years after
that act was passed, the explosions
claimed 133 miners, instead of the 901.
Mine falls are also covered by safety
rules, black lung disease, mine cave-
ins, all with improved, decreased mor-
tality rates.

Mr. President, | say that | did not
really plan to get into all of these
things originally when these things
were brought up on the floor, but I
found that some of our papers back
home in Ohio were picking up on these
examples and using them in editorials,
and | thought | better correct some of
these things to make sure we under-
stand that all of these rules and regula-
tions that were cited here on the floor
are not bad.

Some of them are misunderstandings
and some of them are good regulations,
even though they are pointed out in a
different light.

I do not have much time remaining,
but let me say one other thing. We had
E. coli debates here on the floor the
last couple of days, and votes here on
the floor the last couple of days.

I heard on the radio when | was driv-
ing in this morning, an outbreak, | be-
lieve in Atlanta, where there were 18
cases of E. coli reported yesterday. | al-
ready knew about 16 cases. | believe
most of that was in Wisconsin. We have
an outbreak now in Wisconsin, Ten-
nessee, lllinois, and Georgia, of E. coli.

This is not something that is just a
fictitious product of our imagination
here when we express concern about E.
coli, and we were told we were nit-pick-
ing, we were just trying to delay
things, because we are concerned about
the safety and health of people out
there. We know what E. coli does. We
lose an average in this country of 500
lives a year to E. coli. This bill would
delay implementation of regulations
that would help curtail that.

Mr. President, 3,000 to 7,000 total
lives lost each year to foodborne ill-
nesses. Cryptosporidium in the water
supply, and so on. Up in Milwaukee, it
killed 100 people, made 400,000 people
deathly ill. Mr. President, 100 died.
That is the reason the Senator from
Wisconsin, Senator KOHL, was so con-
cerned about this and brought this
amendment to the floor.

These are not idle concerns we have
had over here. We have been termed all
sorts of things the last few days. One
that stuck in my mind from the other
side is we are liberal Democrats favor-
ing big Government. Liberal Demo-
crats favoring big Government. That is
all we are doing—favoring big Govern-
ment. This is the reason we are oppos-
ing S. 343.

Mr. President, that is not the case. |
am as concerned as anybody in this
body about the health and safety of
people across this country. I am as con-
cerned as anybody about having a regu-
latory system in this country that does
not permit excesses but, at the same
time, hits that balance of protecting
the people from the kinds of things we
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are talking about here this morning. It
protects the people of our country
whose health and safety has been hard
won over the last 25 years. Have there
been excesses? Of course there have
been excesses. But by and large have
we had people’s lives saved? Are our
children breathing safer air? Are they
drinking safer water? Are they pro-
tected more from food illnesses, and so
on, than they were back 25 years ago?
Yes, the answer is, and these regula-
tions have done that. They have made
a better, safer America.

Have there been times when things
were overregulated, when people over-
regulated, got carried away by the par-
ticular regulation and went too far
with it? Sure there are, and we ought
to correct that. But to take a chance of
rolling back the clock and saying, as a
means of getting more money, dis-
regarding the selfish greed some people
might have, that we will let up on
these regulations or will somehow
make it more difficult to protect
health and safety, | think is just plain
wrong. That is the reason why we, at
the appropriate time, will offer our
amendment, S. 1001, as a substitute, be-
cause we think it does hit that better
balance. It does not have the excesses
that S. 343 has.

Mr. President, | only ask one thing,
before | yield the floor, and that is
when we bring examples to the floor,
from now on, from whatever source, on
whichever side of the aisle, we docu-
ment these charges being made, the
horror stories about rules and regula-
tions and how maladministered they
have been.

I will return to the statement | start-
ed out with. The civil service people
and the rules and regulations writers,
basically, in this country, are people as
fine as anybody in this body; as fine as
any Senator. They are just as dedi-
cated to their country. They are just as
dedicated to the health and safety of
this country as anybody in this body.
And they are on the firing line. They
are charged with administering these
things out there. And I do not think we
often appreciate it. We castigate them
there as though most civil servants ad-
ministering these things are somehow
deficient in mentality, | guess, and
cannot administer with some sort of
modicum of just plain old common
sense.

Yet it is just exactly the opposite.
These people are as dedicated as any-
one here. If we want to see who is mis-
leading them there, look in the mirror.
That is what | tell my colleagues here.
Because 80 percent of the regulations
that are written are written pursuant—
they are required by the legislation we
pass here; 80 percent. We had that tes-
timony in committee. That is the best
estimate we can make, is 80 percent are
required to be written by what we put
in legislation here.

So | think our efforts at regulatory
reform are good. | think, out of all this
debate, we will come out of it with bet-
ter legislation, better requirements.
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But, at the same time, | say we should
be requiring these same Kkinds of cost
analysis, risk assessments, in the first
place, right here. We should be looking
at that before we pass legislation, not
sending it over there and then griping
about the people on the other side,
downtown in the agencies, who are try-
ing to administer the laws we pass and
then we give them the devil because we
did not give them enough guidance in
the first place and they come up with
something we do not like. We say, ‘“Oh,
isn’t it terrible?”’

I would like to see us take these
same laws and requirements and re-
quire ourselves to do these thing before
we pass legislation here on the floor.
That would make common sense.
Maybe we would really restore con-
fidence in Government at that time.

| see the Presiding Officer getting a
little nervous about my time here. |
know | am a few minutes over, and |
appreciate his indulgence.

| yield the floor.

AMENDMENT NO. 1539

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of amendment
No. 1539, offered by the Senator from
Texas [Mrs. HUTCHISON].

The Senator from Utah.

Mr. HATCH. Mr. President, | have
been listening to the remarks of my
distinguished colleague. I might just
add that | have tremendous respect for
him, but he has been pretty defensive
here this morning on some of these il-
lustrations. | was interested that 80
percent of all regulations are deemed
necessary.

Mr. GLENN. They are required by
law.

Mr. HATCH. They are required by
law. Since there were almost 70,000
pages last year of regulations, | suspect
you would have to say that 80 percent
of those were required by law. What
about the other 20 percent? You see the
other 20 percent is what we are con-
cerned about. If that is so, that is be-
tween 12,000 and 14,000 pages of regula-
tions that were not required by law.

| think Senator GLENN has misunder-
stood my point. | have not said that all
regulations are goofy. Of course not. If
they were, it would take me 50 years of
bringing up my list of 10 to even make
a dent in the goofy regulations.

What is the point? That the Govern-
ment is perfect? Efficient? Spends our
money wisely? Is that what the point is
here today? Because | do not think
there is an American citizen alive who
believes that.

I would just like to ask a question.
Do you really believe out there, Amer-
ica, that you are not overregulated? Do
you really believe these people here in
Washington are always doing every-
thing just wonderfully right for you?
Do you believe small business is not
oppressed? Do you believe that private
properties are not being taken by ridic-
ulous rules and regulations?

I know people, real down-home peo-
ple, who have lost their properties
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without just compensation, which is
required under the Constitution, be-
cause of goofy regulations. I have to
say | enjoyed listening to the distin-
guished Senator from Ohio this morn-
ing. | appreciate all the research he
and apparently OSHA and EPA and
other agencies have tried to put to-
gether to track all of this material
down.

I hope these agencies are as quick
and responsive to question the con-
cerns raised by me and other members
of the public. See, that is the problem
here. They are not quick to resolve
these goofy regulations that are ridicu-
lous, that wear America down, that
cost us our efficiency, that do not real-
Iy help us, health-and-safety-wise, but
just oppress small business, oppress in-
dividuals, oppress our farmers—taking
property, land values in the process.
But | do think the Senator from Ohio
has made the point. We can debate the
details of these illustrations, but I
have tried to cite some examples this
week to illustrate a problem that |
think the American people can con-
firm.

Let me just make two additional
points.

Mr. GLENN. Will the Senator yield?

Mr. HATCH. | will be happy to, sure.

Mr. GLENN. What | pointed out were
things where the examples you gave
were flat wrong. That is the point.
Those are the ones | pointed out. They
were flat not true, and | refuted a good
portion of the ones that were pointed
out here on the floor.

Everyone knows there is overregula-
tion. | agree with that.

Mr. HATCH. We respectfully dis-
agree. We think they are true, and they
come from real, down-home, real-life
Americans.

Mr. GLENN. | just gave the data, the
specifics of each case here. You must
not have been listening.

Mr. HATCH. | was listening. | think
you admitted in many cases that this
could happen, but there is another
spin, another interpretation. | can ac-
knowledge that. But let me just make
two points.

That does not mean they are wrong.
That does not mean they did not hap-
pen. Just because OSHA has a different
point of view or EPA has a different
point of the view—which naturally
they do—that does not mean that they
are right and that these poor down-
home average citizens of America are
wrong.

Let me just make these two quick
points. One, we need regulations. We
all acknowledge that. Many regula-
tions serve the public well and protect
our interests in maintaining healthy
and safer workplaces and environment.
I am the first to admit that. | agree
with that. And | may even agree that
up to 80 percent of those regulations
are needed, under the statutes that we
passed.

By the way, let us not let us off the
hook either. Some of the statutes we
pass are goofy.
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Mr. GLENN. | agree with that.

Mr. HATCH. | heard the distin-
guished Senator from Ohio agree with
that.

Mr. GLENN. | agree with that.

Mr. HATCH. Some of the statutes we
pass are goofy. And let me agree with
my colleague from Ohio, whom | hap-
pen to care a great deal for, even if he
is defensive here today, that not only
are some of the statutes goofy but we
in the Congress, we do not define statu-
torily what we really want, sometimes,
and we just leave it up to the bureauc-
racy to go out and screw up America.
And sometimes they do. And | think
anybody who does not agree with that
proposition is not living in America, or
even outside of America and watching
what goes on in America, with some of
our overregulatory excesses. That is
what this is all about.

I have to say, thousands of workers
for the Government work hard and
they really do a good job, and many of
the regulators do a great job. We are
not meaning to malign all Federal reg-
ulators, certainly not. But we do know
a lot of these regulations are goofy. We
do know that a lot of them cost Amer-
ican business and small business a lot
of unnecessary money and, thus, every
American citizen. We do know that
people are being hurt and oppressed in
this country because of stupid, idiotic,
ridiculous and, yes, to use my term,
silly regulations. I have to say, ac-
knowledging that most regulators do a
good job and are really trying to do
what is right, and we want to recognize
and commend their efforts—but this
bill does nothing to change good regu-
lation. Good regulation is going to be
sustained by this bill and it is going to
be more scientifically proven.

We are going to use the best science,
not just 1958 Delaney clause science
that, really, everybody admits does not
really apply today in this sophisticated
day, where we can do parts per quintil-
lion compared to the parts per thou-
sand that we did back in 1958 when
Delaney was passed, from a scientific
standpoint.

All this bill does is try to rationalize
the system to make it more account-
able to the public. That is first. Sec-
ond, notwithstanding the many nec-
essary worthwhile regulations in ef-
fect, and notwithstanding the com-
mendable efforts of many civil serv-
ants, this is a regulatory system out of
control. | think the American public
can confirm the need to fix the current
system, as the Dole bill does, to ensure
that common sense and accountability
prevail. That is all we are talking
about here.

Let me just make a couple of points
and then | would like to see if we can
get some time agreements.

Mr. President, the Federal bureauc-
racy does not work the way it should.
It is wasteful, it is inefficient, and all
too often hurts the American people it
is trying to help. Americans have come
to fear and even loathe the leviathan
that has grown inside of this Washing-
ton, DC, beltway.

July 14, 1995

We have heard a lot about how this
bill will harm the public health and
safety. The opponents of the bill like to
suggest that by stopping the runaway
train of regulation we will reduce the
protection of public health, safety, and
the environment. That simply is not
true, and | do not think many Ameri-
cans believe it to be true.

Opponents of the bill continue to
claim—in my view, erroneously—that
lives will be lost because if this bill is
passed. The fact is that lives are being
lost due to the inefficiencies in the cur-
rent regulatory system. By failing to
pass this bill, thousands of people will
die due to misplaced priorities in the
current system.

There is a report put out by the Na-
tional Center for Policy Analysis which
illustrates this point. They asked Dr.
John Graham, the director of the Har-
vard Center for Risk Analysis, to look
at how the Federal bureaucracy spends
money. He concluded that they do a
very bad job—such a bad job that, if we
got them to do it right, we could save
60,000 lives a year every year for the
same amount we spend now—60,000
lives, if we would just do regulations
right. In other words, a more efficient
regulatory system would save lives.
According to Dr. Graham, we could
save the same number of lives we do
now and do it for $31 billion less.

I would like to give a couple of exam-
ples from Dr. Graham’s study to show
how absurd and wasteful the current
system is. Right now we spend $115.6
million per year on benzene emission
control, and it saves only 5 years of one
life; $115.6 million per year on benzene
emission control that saves only 5
years of one life—not five lives, but 5
years of one life in this country. If we
spent the same amount of money on re-
quiring the installation of collapsible
steering columns in automobiles, we
could save 1,684 years of life. That is an
increase in efficiency of 33,680 percent.

Another example of misplaced re-
sources is the $100 million spent on
control of release of low-level radiation
from nuclear power plants. According
to Dr. Graham—remember, he is a Har-
vard Ph.D. who is widely respected
across the board by the left, right and
everybody else—according to Dr. Gra-
ham, that $100 million spent on control
of release of low-level radiation from
nuclear power plants buys 1 year of one
life—just 1 year. However, if we spent
that money on cervical cancer screen-
ing and treatment, it would save 2,000
years of life every year.

I would like to use one other example
to illustrate how the money wasted by
foolish bureaucrats hurts society. A
February 1994 FYI publication by the
Heritage Foundation calculated that
over $4 billion that is spent to prevent
one death under the hazardous waste
disposal ban could instead be used to
keep over 47,000 criminals in jail for 3%
years. They further estimated that it
would reduce the arrest charges over
those 3%z years by 22,680 violent crimes,
7,711 robberies, 1,035 homicides, 586
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rapes, 1191 other sexual assaults, and
658 kidnapings.

In other words, by spending our re-
sources more wisely we can save even
more lives. But, no, the Nader crowd,
Ralph Nader, Joan Claybrook, people
like that, are crying for an inefficient
zero-risk attitude in certain select
areas that do not allow us to save all of
these lives in another area. These regu-
lations cost us an arm and a leg to save
a few months or years out of one life in
this whole society when we could be
saving 60,000 lives every year. That is
what this bill is about, getting some
common sense into the regulatory sys-
tem.

Opponents of this bill might respond
by arguing for spending even more
money on collapsible steering columns,
jails, and more regulations while pre-
serving the status quo. But the status
quo is not acceptable. We should be
maximizing the benefits to society and
minimizing the risk, and doing it intel-
ligently and in a decent way. And this
bill will help us to get there. The cur-
rent bureaucratic mess misses the best
opportunities to really help Americans
and impose this crushing cost on our
citizens. | wanted to make that little
point here today.

The Senator from Ohio again referred
to his alternative substitute amend-
ment this morning, noting that he
planned to offer it. Could I ask the Sen-
ator if he is prepared to offer his sub-
stitute this morning or today, because
I think we ought to get into that. It is
really going to lead to a more efficient
and more effective debate. We can get
right down to the nitty-gritty of what
our differences are between the two
bills.

Both sides have discussed it this
week. We would be happy to enter into
a time agreement on it. | think it is
just a wise thing for us to get it up and
try to narrow the differences between
the two bills if we can. The only way
we are going to get there is if the Sen-
ator calls it up and we debate it. Does
he think we can?

Mr. GLENN. We will have meeting in
a little while to determine when we
will be bringing it up. It will be
brought up. There is no doubt about
that.

Mr. HATCH. We would like to bring
it up today if we can and get moving on
it. So | hope that the meeting will
allow us to get going. | think it will
join the issue. It will do everybody a
favor and a service, and we will be able
to discuss the differences between the
two bills, if we can narrow the dif-
ferences and go from there.

Could 1 ask the Senator another
question? We have Senator HUTCHISON
here today and Senator DOMENICI. They
both have amendments. | think the
other side is completely aware of these.
I think they are prepared to argue
them. Is it possible for us to have rea-
sonable time agreements?

Mr. GLENN. I will have to check into
that. Maybe we could. 1 do not know
yet. What time would be suggested on
Hutchison?
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Mr. HATCH. Would she be happy with
10 minutes equally divided?

Mrs. HUTCHISON. Yes. | am happy
with 10 minutes equally divided.

Mr. GLENN. | am sure that would
not be satisfactory. | think we had
some people who wanted to speak on
that side on that. | will see if we can
come up with a time agreement.

Mr. HATCH. Could | propose a unani-
mous consent on it? Why do | not just
propose it and see if the Senator can
accept it. If he cannot, we will under-
stand.

Mr. GLENN. | already said | cannot
accept a time agreement until | talk to
the people who want to speak on this
subject. | will object to it. Go ahead
and propound it.

Mr. HATCH. Will the Senator see if
he can share with his side a time agree-
ment with 30 minutes equally divided?

Mr. GLENN. We have people inter-
ested in speaking on this. They are on
their way over now. | do not know how
much time they may require. | could
not commit to any time agreement at
this moment.

Mr. HATCH. There is some indication
that we might be able to, if we can join
this issue. Some of the Senators are on
their way over. We might be able to
shoot for a vote sometime right after
11, shortly after 11, maybe around 11:10.
Let us at least push for that. Then will
the Senator also check and see if we
can get a time agreement on the Do-
menici amendment? We would like to
move on these.

We know that a lot of people want to
get out of town, but we want to have
some votes today, and | do not want to
have them at 6 o’clock.

If we could do Hutchison and then
Domenici and then Kennedy, if he
wants to do his OSHA amendment, that
would be great.

Mr. GLENN. We have a list of amend-
ments we can proceed through today
all right. We have about, | think there
are six or seven substantive amend-
ments, and we do not have time agree-
ments on any of them. We have to dis-
cuss time agreements as we go along. |
join my friend; | hope we can do that.

Mr. HATCH. If | can recommend
something to my dear colleague and
friend, what we would like to do is nar-
row down all the amendments if we
could today so we know where we are
going and everybody knows what the
game plan is and we can plan on this,
because | know that we are not going
to give too much more time to this
bill. I know the majority leader has a
very important agenda, and he does not
want to spend too much more time on
this. So if we could get a list of all the
amendments that we are going to have
to decide between now and next Mon-
day night, to hopefully finish this bill
by Monday evening probably late, then
we will work on this side to try to
make sure we get time agreements on
these amendments as well.

I yield the floor.

Mrs. HUTCHISON
Chair.

addressed the
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The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, if |
could ask the Senator from Utah a
question, would the Senator like for
me to proceed with the amendment?

Mr. HATCH. 1 think the Senator
should begin.
Mrs. HUTCHISON. Explain it, and

then as soon as the Democrats who
wish to speak on the issue come, we
would work out a time agreement?

Mr. HATCH. | think we should move
ahead on the amendment and hopefully
we can have a vote about 11:10.

Mrs. HUTCHISON. | thank the Sen-
ator. | appreciate the Senator from
Utah working on this amendment, and
| appreciate the fact that he is also co-
sponsoring the amendment.

Mr. President, the Hutchison-Heflin
amendment is also cosponsored by Sen-
ators NICKLES, CRAIG, and LOTT. The
purpose of our amendment is to pre-
vent agencies from bringing enforce-
ment actions seeking criminal and
civil penalties when due process and
fair notice are not followed. In some
cases, agencies have sought to impose
penalties retroactively based on a new
agency interpretation of a rule or a
new factual determination even where
the person against whom the action is
brought has reasonably relied upon a
prior agency interpretation or deter-
mination.

Now, because of this, corporations
are forced to spend hundreds of mil-
lions of dollars to defend civil and
criminal cases brought under the var-
ious Federal statutes. These millions,
of course, take from that business’s
ability to grow and create new jobs. It
is hurting our economic vitality in this
country that we have to spend so much
fighting regulations that are unfairly
put forward and that the company ei-
ther does not have notice of or the in-
terpretation has been changed and the
company cannot reasonably be ex-
pected to know there has been a
change.

Now, we in Congress bear a large
share of the blame for this situation.
For example, we have created open-
ended environmental enforcement stat-
utes which call for penalties of up to
$25,000 a day in civil cases, months and
even years in Federal prison for crimi-
nal cases without having to provide
proof of actual damage to the environ-
ment or the intention to violate a sin-
gle provision of the Federal regula-
tions. Now is the time to put common
sense and justice back into the equa-
tion.

This amendment would add a new
section 709 to the Administrative Pro-
cedure Act to prevent penalties from
being imposed for unpublished, incon-
sistent and retroactive agency inter-
pretations in civil and criminal ac-
tions. My amendment would codify
into administrative law the fundamen-
tal principle that an agency must give
the regulated community adequate no-
tice of its interpretation of a statute or
any rule enforcing that interpretation
through civil or criminal penalties.
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We are talking here about people
going to prison, or we are talking
about huge fines that can make a dif-
ference, especially in a small business,
as to whether that company can keep
on going, if it can hire new people, if it
can buy that new machine. That is
what we are talking about. The $25,000
a day fine is not small potatoes and es-
pecially if you are a small business.

Such notice may be lacking where
the agency’s interpretation of a rule in
question is not made clear to the regu-
lated community or where the agency
states that the rule does not apply to
certain conduct or where the agency
attempts to apply a new interpretation
but does it retroactively. It is fine that
there is a new interpretation, but |
think the people who are responsible
for dealing with these regulations cer-
tainly should know if the regulation
interpretation has changed.

Section 709 would impose limitations
on the ability of Federal agencies to
pursue civil or criminal penalties for
alleged violations of rules in cir-
cumstances where the imposition of
such penalties would be inconsistent
with basic principles of due process.

Now, courts routinely will uphold
principles which this amendment em-
bodies. The codification of the prin-
ciples would deter agencies from pursu-
ing these cases in the first place and
save unnecessary legal expense. We
know litigation is expensive and bur-
densome, particularly for small busi-
nesses. Many defendants are forced to
settle a case and pay a reduced fine be-
cause to fight it would be more expen-
sive.

So even if the finding is plainly un-
fair, a company may just pay the fine
to avoid the costly litigation expenses.
That is not the way the Federal Gov-
ernment should rule. Federal Govern-
ment agencies that we delegate should
be fair. We are not against the busi-
nesses of this country. We are for
them. We want business to succeed be-
cause that is how we create the eco-
nomic vitality and the jobs that keep
our country going.

Agencies that are used to being given
a considerable measure of deference
when their regulatory interpretations
are challenged in a nonenforcement
context sometimes misunderstand that
fundamental principles of due process
should take precedence over the con-
cept of deference when civil and crimi-
nal penalties are at stake in court.

Section 709 will discourage Govern-
ment regulators from initiating un-
justified enforcement or other actions
by reminding them through clear stat-
utory pronouncements of their obliga-
tion to provide businesses with ade-
quate notice of their regulatory re-
sponsibilities and their duty to enforce
the regulations fairly.

I urge all of my colleagues to support
this amendment, to apply the same
principles of due process and justice
that are embodied in our Constitution
and in our enforcement of civil and
criminal laws to the enforcement of
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agencies’ rules. That is what this
amendment does. This amendment says
that the basic rules of fair play—notice
before you are going to have a penalty
assessed—would be in this code so that
agencies would be on notice and so, of
course, the person or business that has
to comply with these regulations will
know exactly what they are being re-
quired to do. That is a concept that is
well settled in our Constitution, in the
framework of our Government and in
the laws that we pass.

Basic fairness and due process has
been the foundation of our Govern-
ment. My amendment today just puts
those basic principles into the Admin-
istrative Procedure Act so that every-
one is on notice—the Federal regulator
is on notice and the regulated entity is
on notice—that there will be fair and
due process.

Mr. President, that is what this
amendment does. | hope that we can
get a fair debate on this, because |
think it is a very important concept
for us. But it is essential that everyone
have the same book to read from, the
same playing field to play on; that ev-
eryone is on notice of what the regula-
tions are going to do, what the inter-
pretation by the regulators will be.

We put that in the code so that ev-
eryone knows what they are required
to do—the agency and the regulated. |
would like to see a time in this country
when we did not have an adversarial re-
lationship between our regulators and
our businesses because, after all, we
want our businesses to succeed. We
want our companies to export overseas.
We want the jobs to be created in
America. Why cannot business be a
partner rather than an adversary?

That is what my amendment will try
to do by putting everyone on notice
that they have to have a fair and due
process. But it is going to take more
than that, Mr. President. It is going to
take an attitude by everyone that we
are going in the same direction, that
we want to have good, solid, firm regu-
lations. If a business gets out of line,
we want to make sure that business
gets back in line. But we want to do it
in a partnership, not an adversarial re-
lationship.

I think just putting it down on paper
is the responsibility of Congress. It is
our responsibility to say what the pa-
rameters are, and that is what this reg-
ulatory reform bill does. This regu-
latory reform bill sets the parameters.
It makes Congress do what it should
have done a long time ago. And that is,
tell the regulators what the congres-
sional intent is.

Why would we pass broad general
guidelines, delegate our responsibility
to the regulators to enforce these
broad general guidelines and then be
surprised when they do things that we
never envisioned? It is our responsibil-
ity to make sure they know what our
intent is so that when we delegate that
responsibility, they stay within those
limitations. It is our responsibility,
Mr. President, but | think rather than
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broad general guidelines, we need to be
more specific.

This is a specific. This amendment
does put in the Administrative Proce-
dure Act exactly what everyone must
do—the people making the regulations
and the people following the regula-
tions. It is our responsibility to make
it clear. | think this will go a long way
toward stopping the over litigation,
the money that is wasted on lawsuits,
instead of going into the bottom line so
that a business can grow and prosper
and export and create jobs and keep
our economy able to absorb the new
people that want to come into our sys-
tem and the immigrants that are com-
ing into our system. That has been a
hallmark of this country, and that is
what we want to continue. That is why
this is such a good bill and so impor-
tant that we pass it.

So, Mr. President, | am going to stop
and let those who might have other
views state them. Let us have a good
debate, but | hope that my colleagues
will realize that this is a very impor-
tant amendment for fairness, for jus-
tice, for due process and for making
sure that everyone is singing from the
same hymnal, that we all know what is
expected of us, that we know that
there will not be a law in this country
or a regulation in this country that a
company will have to fight when they
did not even know that it was on the
books. That is the purpose of this
amendment.

Mr. President, | yield the floor.

Mr. LOTT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, | would
like to speak in behalf of the Hutchison
amendment. | would like to inquire
first—parliamentary inquiry—of what
is the time situation. Is there any
agreement on this amendment?

The PRESIDING OFFICER. There
has been no agreement.

Mr. LOTT. Mr. President, | do want
to speak in behalf of the Hutchison
amendment and commend her efforts
to develop this amendment. | know
that she has been working tirelessly to
develop the right language, and | know
that some changes have been made.

I think this amendment goes to the
heart of what this bill is all about.
When | look at words that describe
what she is trying to accomplish, it is
words like ‘‘fairness,” ‘‘understanding
of what the rules are,” ““not being pe-
nalized by a change in the rules,” or
the “‘effects of retroactive rules.”

I have seen in my own State many
instances where businessmen and
women, large and small, and even
farmers complied with the rules that
they understood were on the books, and
then they had those rules retroactively
changed and were told, ‘“You are going
to be penalized, you did not comply
with the law’ when, as a matter of
fact, they did. They complied with the
existing rules.

What we are asking of the small busi-
nessman and woman of America, in
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some instances, is it to be mind readers
of how Washington bureaucrats will in-
terpret a rule or how a rule will be in-
terpreted in the future.

What we are trying to do here today
is to stop retroactive rulemaking, and
get a clarification on what occurs when
a rule is changed. Americans need to
know what the rules are.

The amendment, in my opinion, will
prevent unfair administrative enforce-
ment action. It requires, as | under-
stand it, the agencies to show the same
concern for due process—due process—
that Americans expect from the courts
and the Congress.

The amendment prohibits the imposi-
tion of civil or criminal penalties if the
agency did not give adequate notice of
a prohibited conduct. Let me stop on
that. Should you not at least get ade-
quate notice? Should you not be told
what you are going to have to comply
with? It seems like a minimum sort of
requirement.

Or if a court finds that the defendant
reasonably determined it was in com-
pliance with a rule based on the pub-
lished rule or based on its summary ex-
planation in the Federal Register; or if
the defendant was told that it was in
compliance by the agency.

Think about that. You are told by
some agency or department—all of this
alphabet soup in Washington—"OK,
you’re all right, you’re in compliance,”
and then later, weeks, months, years
later you are told, “‘Sorry about that,
one of our employees gave you the
wrong information. You are not in
compliance. And, oh, by the way, there
is this little civil or criminal penalty
you might be liable for.”

These are basic fundamental Amer-
ican rights that we have lost over the
past 20 years. | think there have been
overzealous interpretations of rules
and maybe even laws. Although, when |
talk with some of these agency rep-
resentatives often I am told, “No, no,
no, we can’t do that, the law doesn’t
allow that,” but when | examine it fur-
ther | find it is not the law, it is the
agency’s interpretation of the law.
This is not a little difference—this is a
big problem.

This amendment would prevent an
agency’s rule interpretation from being
enforced by a court if the agency did
not publish in a timely manner the in-
formation.

This amendment would prevent
courts from imposing civil penalties
based on retroactive application of rule
changes. | guarantee you, every Sen-
ator in this Chamber can tell you an
example where a constituent complied
with the rules and were faced with
fines because the rules were changed
and then they were told, ““You have to
pay.”

It does not make any difference that
your constituent complied with the law
at the time, it does not make any dif-
ference if you took action to deal with
cleaning up something and you prop-
erly transferred what you got in that
cleanup process to somebody else, you
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are responsible for the subsequent re-
quirements of this rule. This is just ba-
sically wrong.

This amendment would prevent that
from happening if there is a retroactive
application of an agency’s interpreta-
tion of a law or rule or in an agency’s
determination of facts.

This amendment does not—does
not—prevent agencies from making
changes. Sure, lots of times you find
new evidence, new science, new factors
come into play and changes should be
made. That is fine. This is all well and
good. | know lots of rules and regula-
tions | would like to see changed.
Agencies can make those changes and
then apply them prospectively with
adequate notice. If an agency makes a
change, fine. But it should only apply
henceforth, and you must tell the
American people that they are going to
be affected differently because there
has been a change.

Some may be surprised that we even
need this amendment in the first place.
Most Americans do not have to deal
with so many Government agencies
and departments. They do not know all
of this.

They would be amazed that Ameri-
can’s are denied public notice or that
they can have a rule change and then
be subjected to a process where they
can be put out of business because of
unknown penalties or even criminal
violations. In their zeal to collect more
fines and increase their budgets and
sometimes even make work, in my
opinion, for an ever-increasing number
of cases and lawyers at the Justice De-
partment, agencies have done a number
of things.

Let me share with you some exam-
ples. One aspect of the regulatory
abuse is inadequate notice of an agen-
cy’s interpretation. The Department of
Agriculture tried to impose the contin-
uous meat inspection requirements for
meatpackers on a retail grocery store
chain because it sold pizzas which were
baked at a central location. USDA said
the grocery stores were meatpackers
because their pizzas had pepperoni,
ham, and bacon on them. My son is in
the pizza business. If there is any food
business | know anything about, it is
pizza. This is a crazy rule. USDA said
the store was in the meatpacking busi-
ness, but the Sixth Circuit Court of Ap-
peals ruled that USDA failed to prop-
erly give notice that it was going to
change and expand it rule interpreta-
tion. Therefore, it could not enforce
the rule against the grocery store
chain.

OSHA—one of my favorite agencies—
requires that tunnel diggers have self-
rescue equipment when they are near
the end of a tunnel where the digging is
going on. That makes sense, but then
without notice OSHA tried to expand
this rule to cover other workers like
those building the metro system here
in Washington, DC, metro. No notice—
that is the key phrase. It is OK to ex-
pand a rule, but you should at least tell
the folks effected?
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The judge—now Supreme Court Jus-
tice Scalia—writing for the D.C. Cir-
cuit, said:

Where the imposition of penal sanctions is
at issue . . . the due process clause prevents
[deference to agency interpretations] from
validating the application of a regulation
that fails to give fair warning of the conduct
it prohibits or requires.

Fair warning and fair notice—this is
a basic American tenet, | thought. But
over the years we have lost that too.

Another OSHA example of inad-
equate notice. Here OSHA ruled that a
railing be installed around open-sided
floors, but not open-sided roofs. It
could have required railings for both,
but it did not. OSHA then cited a build-
er for failing to have a railing around
an open-sided roof. Maybe it should
have been there that is not the point.
The Fifth Circuit Court of Appeals
found that while OSHA could require
rails around open-sided roofs, they
clearly knew the difference between
floors and roofs, and that it had not
done so. But the court ruled that “an
employer * * * is entitled to fair notice
in dealing with his Government,” and
that ““if a violation of a regulation sub-
jects private parties to criminal or
civil sanctions, a regulation cannot be
construed to mean what an agency in-
tended but did not express.”’

An agency should at least tell us
what it wants. If they do not express it,
why are we liable for that? Again, we
are not mind readers of agency bureau-
crats.

I have many, many illustrations that
there are occasions when inadequate
notice of prohibited conduct with ret-
roactive application has occurred, but
let me conclude with one final example
from EPA. | think EPA is one of the
more blatant violators of due process
and fair treatment. It fined General
Electric Corp. $25,000 for violating the
Toxic Substances Control Act, for dis-
tilling and reusing a freon solvent rins-
ing agent. EPA concluded that the dis-
tillation and reuse of this solvent posed
no health risks and actually produced
an environmental benefit by reducing
the amount of contaminated mate-
rials—but the EPA nevertheless im-
posed a penalty. In this case they actu-
ally said GE had a positive effect on
our environment by reusing contami-
nated materials. Judge Tatel—a recent
appointee to the D.C. Circuit Court by
President Clinton—said, ‘“‘In the ab-
sence of notice—for example, where the
regulation is not sufficiently clear to
warn a party about what is expected of
it—an agency may not deprive a party
of property by imposing a civil or
criminal liability.”

This is one of President Clinton’s
own judicial appointees on the D.C.
Circuit Court that, once again, said
that without proper notice, you cannot
penalize. Clearly, this demonstrates
that this amendment is not partisan in
nature. It is about basic justice and
fairness.

| support this amendment. | think its
addition would greatly enhance this
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regulatory reform bill. Again, I com-
mend the Senator from Texas for her
work in this effort. This amendment is
so fundamental, so basic, so logical
that | would think that it would be just
overwhelmingly accepted. | urge its
adoption.

I yield the floor.

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. BIDEN. Mr. President, | rise to
both compliment the Senator from
Texas on what she is attempting to do,
if it is what | think she is attempting
to do, and | would like to be able to ask
her a few questions and ask her to con-
sider whether or not she might be will-
ing to make a few modifications.

Let me begin by saying that the idea
of an individual or a corporation ex-
pending their time, energy, and money
in an effort to take an action in which
they operate in total good faith, and
they go to a Federal agency, speak to
an appropriately authorized bureau-
crat, someone with authority to make
a judgment, and are told that, yes,
what you are proposing, based on what
information you have given us, is to-
tally appropriate, is consistent with
the rules and regulations, and you
should be able to go forward; and then
that person goes forward and finds—
after they have made their investment,
after they have undertaken their ac-
tion, they are told, wrong, wrong, you
are violating the regulation, you are
violating the rule, you are subject to a
civil or criminal penalty here. And the
taxpayer retorts and says, but they
told me it was all right. They said it
was OK to do this. | think that tax-
payer should, as this amendment sug-
gests, be exempt from civil and crimi-
nal penalties, with no civil administra-
tive penalty, either court imposed or
administratively imposed, if they vio-
late a rule after having been told by
the rulemaker that it is OK to go
ahead and do this.

Now, | understand from the com-
ments—and | was able to listen to some
of the comments of the distinguished
Senator from Texas in my office on the
television, but | did not hear them all.
As | understand it, her fundamental in-
tention is to hold harmless people who
act in good faith, rely on in good faith,
and provide in good faith with the
blessing of the appropriate agency.

So my question is: Is that the major
thrust and purpose of the Senator’s
amendment?

Mrs. HUTCHISON. The Senator from
Delaware is correct, as far as | can tell
from what you are saying. It is a mat-
ter of fairness, notice, retroactive in-
terpretation, change, basic due process
and basic fairness.

Mr. BIDEN. May | ask the Senator
another question. If, in fact, a taxpayer
goes in to the regional director of the
EPA or into any number of Federal
““alphabet’” agencies and sits down and
says, | want to do the following, and
then in laying out the facts of what
they intend on doing does not disclose
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all the facts—does not, for example,
tell the regulator that where they want
to lay this pipe or where they want to
build this building is in the middle of a
swamp. He says, “‘lI own a piece of land
that is high ground and here is my
plan, this is what | want to do. Can | do
it?”

If the taxpayer does not fully disclose
to the agency the actual facts as the
taxpayer knows them, does the Senator
intend for that taxpayer to be held
harmless, if it turns out the rule has
been violated?

Mrs. HUTCHISON. | would say to the
Senator from Delaware that becomes a
fact question for the agency or for the
court to determine if a penalty is put
forward.

Mr. BIDEN. So, if, in fact, the agen-
cy, after the fact, the agency writes a
letter, saying, ‘“John Doe, taxpayer, go
ahead and build your building on the
site you asked whether you could build
it on,” and then finds out later that
John Doe told them it was high ground,
and it turns out to be a literal swamp
that they filled in, | assume that John
Doe would not be able to say in court,
“Look, I got a letter here and it says
go ahead and build.”

The agency would be able to say,
would they not, that, well, “We were
not given all the facts, your honor, and
the penalty should prevail,” is that
what the Senator is saying?

Mrs. HUTCHISON. | say probably
that situation is covered very well in
our amendment, because it says that
the agency shall not be able to impose
the civil or criminal penalty after dis-
closure of material facts at the time
and appropriate review.

I think it is possibly covered very
well.

Mr. BIDEN. | am not suggesting it is
not. | want the record to reflect if all
the material facts are not made known
to the agency at the time the approval
is given, | assume the taxpayer does
not get the benefit of being held harm-
less, is that correct?

Mrs. HUTCHISON. | would say any
court or any agency probably is going
to be able to determine pretty care-
fully the difference between high
ground and a swamp.

Mr. BIDEN. If the Senator reads the
first section of the Senator’s section
709, subsection (1):

No civil or criminal penalty shall be im-
posed by a court, and no civil administrative
penalty shall be imposed by an agency, for
the violation of a rule.

By law, we are telling a court they
cannot impose a penalty.

My question is, Is the exception to
that, if it is clear that on a material
fact the taxpayer did not disclose all
the facts, would the court be able to
say as the Senator reads her own
amendment, look, | understand section
709 of the amendment says we cannot
impose a penalty?

But if we look forward down here,
mister lawyer for the defendant, it says
material facts—the material facts were
not all made available here; therefore,
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even though the taxpayer has a letter
saying go ahead, | will fine the tax-
payers.

Mrs. HUTCHISON. | think the Sen-
ator from Delaware is stating it cor-
rectly.

Reading further through the amend-
ment, after the part that the Senator
read: ‘““No civil or criminal penalties
shall be imposed” if they find that the
defendant ‘““‘engaged in the conduct al-
leged to violate the rule in reliance,”
and it provides all of the ability for the
court or the agency to make the fact
determination.

Mr. BIDEN. Where does it say that?
Can the Senator show me where in the
amendment it says that?

Mrs. HUTCHISON. “if the court or
agency, as appropriate, finds that the
defendant”’—in good faith determined
based on the language of the rule or
‘“‘engaged in the conduct alleged to vio-
late the rule in reliance upon a written
statement issued by the appropriate of-
ficial” ‘“* * * stating that the action
complied with, or that the defendant
was exempt * * *”’

| think that there is a lot of latitude
by the court to determine. If we go on
through the rest of the amendment and
go over to the next section it says:

No agency shall bring any judicial or ad-
ministrative action to impose a civil or
criminal penalty based upon . .. a written
determination of fact made . . . after disclo-
sure of the material facts at the time and ap-
propriate review of those or in interpretation
of the statute.

Section (c), the third page is where |
am reading from.

Mr. BIDEN. The Senator is reading
from page 3 of her amendment where it
says:

No agency shall bring any judicial or ad-
ministrative action to impose a civil or
ciriminal penalty based upon—

(1) an interpretation of the statute, rule,
guidance, agency statement or policy, or li-
cense requirement or condition, or

(2) a written determination of fact made by
an appropriate agency official, or state offi-
cial as described in paragraph (a)(2)(B), after
disclosure of the material facts at the time
and appropriate review,
if such an interpretation or determination is
materially different from the prior interpre-
tation made by the agency or State official
described in (a)(2)(B), and if such person,
having taken into account all information
that was reasonably available at the time of
the original interpretation or determination,
reasonably relied in good faith upon the
prior interpretation or determination.

What that says to me, Mr. President,
is not, | think, what the Senator in-
tends.

Would the Senator object to language
explicitly saying that if all the mate-
rial facts are not disclosed to the agen-
cy at the time of the letter of approval
then a civil and criminal penalty could
apply if the law was violated. Would
the Senator have any objection to
clarifying it?

Mrs. HUTCHISON. | would be happy
to sit down with the Senator from
Delaware and go through it. | do not
think it is a very good idea to write a
bill on the floor. The Senator has the
evening to look at it.
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We can go to your desk, and if there
is something we can modify that would
allow the Senator to support this
amendment, that | can agree to, |
would love to do that.

Mr. BIDEN. Let me make another
point, and | truly appreciate the Sen-
ator’s consideration.

The second problem | have with the
amendment as it is written is this sec-
tion (a)(2)(A), it says, ‘‘no civil or
criminal penalty,” and then it shifts to
“shall be imposed, if the court or agen-
cy as appropriate, finds that the de-
fendant reasonably in good faith deter-
mined, based upon the language of the
rule published in the Federal Register,
that the defendant was in compliance
with, exempt from or otherwise not
subject to, the requirements of the
rule.”

Let me explain why that bothers me.
We can make an analogy to one of the
more loathed agencies in America, the
IRS. | know | do not do my taxes any-
more, and | have the dubious distinc-
tion two times ago as being listed as
the poorest man in the U.S. Senate.
Second poor only to the man in Mon-
tana sitting behind the Senator, so | do
not have a very complicated tax form
to fill out.

But | do not even do my own taxes
anymore. | pay about 1,200 bucks a year
to have somebody do my taxes when |
do not have anything to declare. | do
not have any money. | am not proud of
that, but | do not have anything. | do
not own a single stock, a single bond, a
single investment. | do not own any-
thing, except me and the bank own my
house.

Having said that, if | decided | was
going to try to save myself this 1,200
bucks this year—were | not a U.S. Sen-
ator, | would not have anybody do my
taxes, but I am afraid | would inadvert-
ently make a mistake and there would
be a headline in the newspaper that
says ‘““BIDEN screws up his taxes’ so |
pay somebody to do them, even though
I do not have any need to do it.

Having said that, | sat down and
tried to figure out interest, on what in-
terest is a legitimate deductible—on
my mortgage. So | wrote this all out
and | got it figured. | got this all down
just right.

It turns out, when | sent it in, figur-
ing if | sent in this finished tax form to
the accountant, one of these big ac-
counting firms, that | would get a
break because they would not have to
do all this work and maybe it would
not be $1,200 or whatever it was, maybe
it would be $300—it turns out | was
wrong the way | calculated the inter-
est.

| did it in good faith. | acted in good
faith. | guess I am revealing the fact
that maybe | am not as bright as |
would like to think | am, but | am a
relatively well educated guy. | acted in
good faith. I went out and did it as best
I could—fearful of the political con-
sequences if | was wrong, so | had an
incentive to get it right. And 1 still
ended up wrong.
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Nobody suggests that, even though |
relied—I acted in good faith, | reason-
ably, in good faith, determined that I
could deduct more than | was actually
able to deduct on my home mortgage
interest—because | did not figure out
the basis correctly, but at any rate,
that | was able to do that—I doubt,
when the IRS came to me and said,
“No, BIDEN, you owe $220 more than
you calculated,” that | should go to a
court and say, ‘““I am not paying it;
take it to court,” and you cannot get it
from me because | can prove to a court
I reasonably relied on what the code
said.

I just made a mistake. What worries
me here is that some of these regula-
tions are understandably complicated,
like the IRS code. So, if | come along,
as a guy who in my State wants to
build a project or dispose of a chemical
or whatever, and | act in good faith and
I reasonably, in good faith, determine
that this law does not apply to me—
when anybody who really knows,
knows if | had gone to my lawyer or if
I had spoken to somebody they would
make it clear that | did have the re-
quirement to abide by a different way—
I do not know why we should reward ig-
norance.

I can understand rewarding reliance,
reliance on good faith: Going, disclos-
ing all the facts to the agency, saying
““Here is the deal, this is what | plan on
doing, here are my plans.”” And some
agency guy or woman saying, ‘“That is
OK.” Then | go ahead and do that, and
they come back and say, ‘“Wrong,
wrong. We are going to fine you.”” That
person should be held harmless.

But what | do not agree with, that
subsection (a) seems to allow, is, if I sit
down as Joe Biden Waste Removal Co.,
read the regulations, and say, ‘““You
know, in good faith I think I can dump
this toxin in the local landfill,”” and 1
go ahead and dump it in the local land-
fill, and then the EPA, or State of
Delaware comes along and says, ““No,
you violated the law,” for me to be
able to go back and say, “You know, I
in good faith determined that this word
meant that,”” | do not think I should be
held harmless, because the public in-
terest is at stake here.

Mr. NICKLES. Will the Senator
yield?

Mr. BIDEN. Yes, | will be delighted
to yield.

Mr. NICKLES. If I might just inquire
of the Senator, | have an interest in
this language but also | have an inter-
est in getting the bill moved.

If the Senator has a suggestion, we
are happy to consider those sugges-
tions.

Mr. BIDEN. | agree.

Mr. NICKLES. | know several
ators want to know——

Mr. BIDEN. | will cease and desist
and negotiate with my friends. | as-
sume we are not going to vote on this
right away, correct?

Mrs. HUTCHISON. Mr. President, if |
could interrupt my good friend from
Oklahoma, | absolutely agree with

Sen-
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him. | think we need to sit down and
work together if we can. But, with all
due respect, the point that he is mak-
ing is not even necessary, under this.
We are talking about not being able to
have a penalty, a fine, or put you in
jail. I think that is covered now.

If you sit down with the IRS and say,
“I, in good faith, thought I should have
this exemption,” | would expect the
IRS and hope the IRS would say, ‘“No,
Senator BIDEN, you actually owe $220
more.” And | would not suggest a Sen-
ator as smart as the Senator from
Delaware would think that is a fine?

Mr. BIDEN. | say to the Senator,
mayhbe it is because | had the disadvan-
tage of having practiced law, | can as-
sure her the IRS does say, ‘“By the
way, there is a fine.”

Fortunately, the Senator did not
have to practice law. And they do that,
by the way.

Mrs. HUTCHISON. The Senator from
Delaware knows it is well settled in
our law that there is a good-faith test.
If it is not a willful violation, | would
hope we would protect people who in
good faith, in a fact determination,
would be able to say | did not mean to
do this.

If you think the IRS would, in fact,
penalize someone with a fine for that,
then | think we should protect them
from the IRS. That is what my amend-
ment does.

Mr. BIDEN. | do not want to be
overtechnical. The Senator from Texas,
I think, is confusing the difference be-
tween civil law and criminal law. Will-
fulness is required for criminal, not for
civil. But | do not want to get into that
debate.

Mrs. HUTCHISON. | think good faith
is well settled in principle in civil law.

Mr. BIDEN. Mr. President, | admire
the Senator but she is fundamentally
wrong on the law. But | do not want to
debate that.

Let me just say this. If the Senators
are saying that they, in fact, are not
going to move to vote on this right
away, then there is not a problem. | am
willing to yield the floor and go ahead
and see if we can negotiate this.

But if we are going to vote, if | yield
the floor and we are about to vote on
this issue, then | am going to speak on
the issue. | do not want to speak on the
issue. | would rather try to resolve it.

Would the Senator from Oklahoma or
the Senator from Texas be kind enough
to tell the Senator from Delaware what
the plan is, relative to moving on this
amendment as is, in terms of the time-
frame?

Mr. NICKLES. I will be happy to re-
spond to the Senator. | know Senator
DoLE wants a couple of votes quickly.
That is the reason why | thought
maybe we could talk.

In listening to the Senator from
Delaware | thought | heard the Senator
say he has real problems with the
words that were inserted, ‘“‘in good
faith.”” If he has other suggestions, |
would like us to talk about them and
maybe we can resolve that.
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Mr. BIDEN. Good.

Mr. NICKLES. | do know Senator
DoLE wants some votes. | do not want
to get into protracted, extended de-
bate. I know Senator KENNEDY has an
amendment dealing with OSHA that
shall be controversial. We need to dis-
pose of it, | hope, pretty quickly. We
were in hopes we could have votes on
Senator HUTCHISON’s amendment
quickly. My thought is we might be
able to resolve more with a little side
discussion than we could on the floor.

Mr. BIDEN. Let me say to my
friends—it will take 30 seconds to say
it—I am delighted to see if we can re-
solve it. If we cannot, | will have a sec-
ond-degree amendment to which 1 will
wish to speak. But | thank the Chair
and yield the floor, and maybe we can
talk.

Several
Chair.

The PRESIDING OFFICER. The Sen-
ator from ldaho.

Mr. CRAIG. Mr. President, while my
colleagues are——

Mr. LEVIN. Mr. President, | wonder
if the Senator from Idaho could yield
just for 2 minutes so | can address the
Senator from Delaware and Texas on
this issue?

Mr. CRAIG. I will be happy to.

Mr. LEVIN. If I could have the atten-
tion of the Senator from Delaware and
the Senator from Texas just for one
moment? The suggestion has been
made by the Senator from Delaware
that we attempt to work out language
on the amendment of the Senator from
Texas. | hope that can be true, because
I think the intent of the amendment is
an important one and a laudatory one.

There are a number of things which |
believe can be clarified, which will help
that amendment reflect what is that
laudatory purpose, where, if people act
in good faith, they should be able to
rely on agencies’ rules and interpreta-
tions.

We do want fair warning to people. In
addition to the problem which has been
raised by the Senator from Delaware,
there is an additional problem which is
that there is a narrow reference to the
word “‘rule,” in the amendment of the
Senator from Texas. | believe that the
court opinion which the Senator from
Mississippi, | believe, quoted—although
it may have been someone else—it is
not just a rule, that agencies act by. It
is also interpretations, guidance. In
other words agencies act in many
ways.

As a matter of fact, this bill is going
to permit petitions to get agencies to
reconsider guidance and interpreta-
tions. So the notice which so correctly
we should insist upon comes frequently
from more than just a published rule,
but also comes from agency guidance
and interpretations. We do not want
the agency to be limited to just pub-
lished rules. We want people to be able
to get interpretation and guidance
from agencies, so that when the Sen-
ators from Texas and Delaware are sit-
ting down to try to put the language of

Senators addressed the
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(c) in (a), | hope they will also look at
the use of the word “‘rule’” and expand
that to include other published guid-
ance, correspondence and so forth.

That is the suggestion that | would
make as they are reviewing this very
useful amendment.

Mr. CRAIG. Mr. President, let me re-
claim my time. | would be happy to
yield for a comment by the Senator
from Texas.

Mrs. HUTCHISON. Mr. President, |
appreciate that because | would like to
respond to the Senator from Michigan
that we would be happy to add some
language, to have ‘‘definition”” and
“rule.” ““Rule” is in section C. If you
would prefer to put “‘rule’”” and “‘defini-
tion” in A, | think we could work
something out because, as the Senator
from Michigan said, what we are trying
to do here is have a due process and a
fair play in the Administrative Proce-
dure Act. We want to have that goal.
Then perhaps with some word changes
and better definitions, we could work
something out.

Mr. LEVIN. | thank the Senator from
Texas. | thank the Senator from ldaho.

Mr. CRAIG. Mr. President, | am a co-
sponsor of the amendment of the Sen-
ator from Texas. | hope that she and
the Senators from Michigan and Dela-
ware can work out the differences be-
cause | think it is an extremely impor-
tant amendment.

When | look at what has gone out
there in the past and is currently going
on, | pose this question to you, Mr.
President: Can you imagine living in a
country where the laws are not posted
or published—anywhere, in some in-
stances—but you can still get in trou-
ble for violating them? That is kind of
the feeling of a lot of our people out in
the private sector trying to make a liv-
ing, especially those in the business
community and especially the small
business community that does not have
the hundreds of thousands of dollars of
resources to keep a stable of attorneys
around telling them what to do and
how to do it. Sometimes they find
themselves exactly in that situation.
They find themselves in a world where
those who enforce the laws tell you it
is OK to do something and then turn
around and punish you for doing it.

That is some of what the Senator
from Delaware just spoke to. But in
the same instance, if you have invested
a lot of money and time and you
thought in good faith you were doing it
only to be told you are not and then to
be fined, | think in most instances the
average citizen in our country who has
reacted very openly about these issues
would say that is just wrong. Most
Americans, | believe, would find that
kind of system to be intolerable, out-
rageous, and in all fairness | agree with
them. That is why | am a cosponsor of
this amendment.

Yet, as unbelievable as that descrip-
tion may be—Mr. President, we find
today that that is in part the regu-
latory system we have—it is a mystery
to me how anyone could most possibly
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defend that status quo. Yet, we find
Senators on the floor saying, Wait, ev-
erything is OK. Well, everything is not
OK if we spend $600 billion nonproduc-
tive dollars in our economy every year
in this situation, and yet good-faith
citizens find themselves subject to pen-
alties and subject to fine.

It is inconceivable that the current
system actually would allow agencies
to decide after the fact that an action
or a failure to act should be penalized.
If we were talking about criminal law—
and that became a brief discussion a
moment ago—it would be considered
flat-out unconstitutional. Well, if it is
unconstitutional in criminal law, why
should not it be unconstitutional here?
That is because for three decades we
have been caught up in the attitude
that the regulatory agencies of our
Government know better how the
world out beyond the beltway ought to
be instead of the private citizen who is
trying to provide the goods and serv-
ices for society and operate in good
faith, who has the right to choose and
make reasonable and sound decisions.

So | think if it is unconstitutional in
criminal law, it ought to be unconsti-
tutional here, and that is why we ought
to fix it. And | think that is why the
Senator from Texas is clearly headed
in the right direction.

I compliment her for her energies and
her effort in her amendment. Her
amendment is nothing more than |
think, as I mentioned a moment ago,
common sense and fair play. It just
says that people should be put on no-
tice as to what actions are required or
prohibited of them. That ought to be
clear and straightforward. Those who
get approval before they act from an
agency authorized to regulate or speak
on policy in a particular area should
not be punished for relying on that ad-
vice.

The simple question then is, Well,
then, where do we go? If | have heard
that once, | have heard it a hundred
times, Mr. President, in my town meet-
ings from small business people saying,
What do we do then? Do we just simply
go out of business because we cannot
get the right direction, or we cannot
find a way to be in compliance with
some obscure rule or regulation, that a
Federal regulator now comes in and
says, Here is the $10,000 fine for doing
something wrong, when they in fact
may have been advised that the way
they were going to do it and then did it
was right? That is an intolerable world.

This amendment does not interfere
with an agency’s ability to revise its
rules or to interpret those rules. It just
requires penalties to be imposed for fu-
ture violations as opposed to past vio-
lations.

Mr. President, regulations are not
supposed to be a goal in themselves.
They are supposed to be a way of
reaching important goals. Let me re-
peat that because that is exactly where
the small business community, the
backbone of the American economy,
finds themselves. They find themselves



July 14, 1995

always moving toward the regulation.
That is the goal. It ought not to be the
goal. It should be the way you get to a
productive economy, in the right and
proper, socially acceptable level of per-
formance.

If we make the laws and regulatory
process a trap for the unwary, nobody
is served, and the tragedy of nobody
being served is that then nobody wants
to play. And in this instance, what we
are talking about is the creation of
jobs, the strengthening and the build-
ing of an economy. When nobody wants
to play because they find themselves
prohibited or the very limited failure
to perform is so violent that it could
put them out of business, then some-
thing is substantially wrong.

It does not get us to our goals be-
cause people do not even know what is
required of them. It discourages them
from even trying to find a way to work
with the law, to work with the enforc-
ing agency. One of those important
concepts is embodied in our law and
our Constitution, a concept that we all
fight to adhere to here. That is called
due  process. Really, what the
Hutchison amendment talks about is
the simple concept of due process. That
is just another way of defining fairness.

Mr. President, we need this reform.
Let us send a strong message of sup-
port for fairness and due process with
what | hope is an amendment that we
could accept unanimously, and that
the Senators now involved in it might
work out their differences so we can as
a Senate say to the American people
and to the producers out there, We
have heard you, we are responding to
you, we are going to create a govern-
ment that is a good deal more friendly,
which respects your right as the pro-
ducer and the taxpayer, and will work
with you in good faith as a partner in-
stead of a cop that comes through the
front door and says, Here is the fine,
pay up, you are in violation for some-
thing we told you to do because now we
have decided you did it wrong.

Mr. President, | yield the floor.

Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER (Mr.
SANTORUM). The Senator from Okla-
homa.

Mr. NICKLES. Mr. President, nego-
tiations are underway right now to see
if we cannot come to a closure on Sen-
ator HUTCHISON’s amendment. | think
there is general agreement that her
amendment is needed. | happen to
share that concern. | am happy to be a
cosponsor of it. | hope maybe we can
alleviate some of the concerns that
were raised legitimately by Senator
BIDEN and Senator LEVIN and pass that
amendment. Those negotiations may
be going on for a few more minutes.

So | would hope that we could move
ahead on a couple of other things. |
know Senator KENNEDY mentioned yes-
terday that he has an OSHA amend-
ment, that he would like to exempt
OSHA. | hope he will bring that to the
floor. I hope we can have a vote very
quickly on Senator DOMENICI’S amend-
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ment which he raised, and it was de-
bated last night.

So | would let people know that
hopefully we will have soon a vote on
the Domenici amendment. | hope Sen-
ator KENNEDY will bring his amend-
ment to the floor very soon and that
we can begin debate on it and hopefully
have a vote on it after a short discus-
sion. Maybe a time limit with be nec-
essary on that. Possibly by that time
we will have the negotiations com-
pleted on the amendment offered by
Senator HUTCHISON. | think her amend-
ment is needed. | also think it is well
drafted. Maybe we can solve some of
the ambiguities on it.

But it is important to let people
know that, if they rely on an agency
ruling, that ruling made sense and
there will not be a retroactive applica-
tion of a fine or a penalty. If they are
given a letter, if they are told by ad-
ministrative agency, this is OK, this is
right, this is in the CONGRESSIONAL
RECORD, you should not have retro-
active application and fine or some
type of other civil penalty. That would
be a mistake. That is not fair. That is
unjust.

I believe there would be bipartisan
support for that. | agree that there
should be overwhelming support for
this amendment. Hopefully that will be
adopted.

I see my friend and colleague from
Massachusetts. | mention to him
maybe we could move forward on his
amendment very quickly and try to
solve that. | know Senator DOLE has
real concerns about moving this legis-
lation forward.

I want to compliment the managers.
| saw Senator GLENN just a moment
ago, and Senator ROTH and Senator
HATCH, because they worked very, very
hard to try to make some progress. It
was very frustrating the first 2 or 3
days.

I think yesterday we made a lot of
progress. 1 compliment Senator JOHN-
sTON for helping make that happen. So
yesterday evening we started making
real progress. | might mention for
those on the other side of the aisle that
had raised a lot of concerns about this
bill, 1 think a lot of those concerns
were alleviated.

So maybe, again, that will help pro-
mote this and make it more possible to
pass this bill. I know the majority
leader said he would like to have this
bill passed no later than Tuesday. I
think he is being patient. We started
on this bill actually on Thursday be-
fore the recess. So we have had a lot of
debate.

This bill is needed, Mr. President. In
my opinion, it is one of the most im-
portant pieces of legislation we will
consider this year. It is needed for a lot
of reasons. One of the primary reasons
is because we have a lot of unnecessary
regulation in this country. We have a
lot of regulations that do not make
sense, a lot of regulations that cost too
much. So people do feel like they are
overregulated, overburdened. When you
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have regulations coming in that do not
make sense or cost an inordinate
amount for marginal improvements, we
are saying, wait a minute; let us do
something different. And that is what
this legislation is all about.

So | compliment the sponsors of this
legislation. The idea of saying that we
should have a policy to make sure that
the benefits justify the costs, | think
makes eminent good sense. We have
had past Presidents who have put that
in Executive orders, but we never had
it in the law. Why not put it into law?
That is what we are trying to do. We
are saying that we should use risk
analysis so we can actually prioritize
those areas that need a scientific anal-
ysis so we will determine where we can
focus and concentrate our efforts to
make sure that we take the limited re-
sources we have from the regulatory
agencies, from the Government, from
the taxpayers to concentrate on those
that will do the most good.

Some people have characterized this
bill and said this will be harmful to
their health. | do not think so. | think
it will be just the opposite. We only
have so many dollars in the agencies;
we only have so many dollars from the
taxpayers. Let us concentrate those
dollars where we can get basically the
maximum amount of safety, the maxi-
mum amount of health from the dol-
lars that are expended.

Mr. President, again, if there are ad-
ditional amendments, | urge our col-
leagues to bring those amendments for-
ward because | know the majority lead-
er wants to draw this bill to a close. At
least one cloture motion has been filed.
There may be another one filed. | hope
that is not necessary. | hope that ev-
eryone in good faith will offer their
amendments, bring them to the floor,
debate them, debate them today, de-
bate them all day Monday if necessary,
maybe very late Monday night if nec-
essary, and come to an agreement
where we can have final passage on
Tuesday.

I also know the majority leader
wants to go to a Bosnia resolution on
Tuesday. We also have appropriations
bills that we must begin consideration
of.

I think we are making good progress
on the Hutchison amendment, and if
we could resolve it and have a vote or
pass the Domenici amendment, | think
that would be progress, and hopefully
dispose of Senator KENNEDY’s amend-
ment. That would be excellent progress
as well.

So | thank my friends. Again, | com-
pliment Senator HATCH and Senator
ROTH and Senator JOHNSTON for their
leadership on this bill. I would like to
see some greater momentum and move-
ment on the amendments pending
today. | encourage all Republicans who
have amendments to bring them to the
floor as well and maybe we can dispose
of those today.

| yield the floor.
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Mr. HATCH. Mr. President, the
Hutchison amendment that is cur-
rently pending, which restores a modi-
fied version of section 709 to the Judici-
ary Committee version of S. 343, is in-
tended to deal with the problem that is
appearing with more frequency of agen-
cies bringing enforcement actions and
seeking civil and criminal penalties for
the alleged violations of rules that are
increasingly complex, convoluted, and
often unclear.

In their zeal to compile enforcement
statistics, some Government agencies
have, on occasion, initiated cases based
upon novel interpretations of their own
rules, interpretations that have never
been communicated to the regulated
community, or the community they
are regulating. In some cases, the ac-
tions have been brought to retro-
actively impose requirements based on
some new—some new—agency interpre-
tation of a rule or some new factual de-
termination even where the person
against whom the action is brought has
reasonably relied upon a prior agency
interpretation or determination.

Moreover, there are situations in
which agencies develop complicated
and ambiguous rules and then seek to
punish individuals or companies if they
guess wrong as to what those rules
mean. At stake in these cases are pen-
alties worth millions of dollars, and
even Federal imprisonment is at stake
for some of our citizens.

Against this backdrop, | believe the
Hutchison amendment contains an ap-
propriate and necessary restraint on
the authority of agencies to pursue
civil or criminal penalties for the al-
leged violation of rules and cir-
cumstances where the imposition of
such penalties would plainly be unfair.
In large measure, the amendment sim-
ply makes explicit or clarifies require-
ments that already exist under the Ad-
ministrative Procedure Act.

Moreover, nothing in this amend-
ment prevents an agency from chang-
ing its interpretation of a rule consist-
ent with the requirements of sections
552 and 553 of the Administrative Pro-
cedure Act and subject to the protec-
tions provided by this section, enforc-
ing the new interpretation prospec-
tively.

The Hutchison amendment does,
however, prevent the Government from
extracting civil or criminal penalties
or retroactively imposing regulatory
requirements in cases where the de-
fendant can demonstrate that prior to
the alleged violation the responsible
agency or State authority told the de-
fendant, either directly or through an
interpretation duly published in the
Federal Register, that the defendant
was in compliance with or was not sub-
ject to the rule at issue. The ultimate
result of this legislation will be, in my
view, better enforcement leading to
better compliance, better protection of
health, safety, and the environment
and greater respect by the regulated
community for the enforcement prac-
tices of the Federal Government.
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So this is an important amendment,
and | really hope we can work out the
language to the satisfaction of our col-
leagues on the other side and get this
amendment passed as soon as we can.

I agree with the distinguished Sen-
ator from Oklahoma that we need to
move ahead on this bill. We need to
have a number of votes today and,
hopefully, get rid of some of the
amendments that we have today and
move on.

While we have this lull, let me just
give my 6th of the top 10 list of silly
regulations. And | will start with No.
10.

Silly regulation No. 10: Prohibiting a
person from developing his land be-
cause it will become a habitat for the
endangered salt marsh harvest mouse
after—get this—after the polar ice caps
melt and the sea rises. That is No. 10
on my list of silly regulations.

Silly regulation No. 9: The owner of a
van was in an accident and as a result
2 gallons of gas leaked out of the van’s
gas tank. The fire department flushed
it into a drainage ditch. As a result,
the Coast Guard attempted to fine the
owner of the van $5,000 for “‘polluting
the waters of the United States.” That
is silly regulation No. 9.

Silly regulation No. 8: Prohibiting
the sale of a children’s toy for 8
months, sending the company into fi-
nancial reorganization only to admit
the toy should not have been banned at
all. Yet, it admitted that it was an edi-
torial error.

Silly regulation No. 7: Attempting to
dismantle private homes at a cost of $8
million due to lead-contaminated soil,
except there was no evidence of any
lead contamination.

Silly regulation No. 6: The General
Accounting Office estimated that in
1990, the IRS imposed over 50,000 incor-
rect or unjustified levies on citizens
and businesses per year. That makes
today’s list a list of the top 50,000 silly
regulations.

Silly regulation No. 5: FDA, which
has a legendary bias against dietary
supplements, tried to assert that the
product, black currant oil—the oil of
the fruit, black currants—was not a
supplement, but rather an unsafe food
additive. The FDA'’s logic was that the
oil was the additive added to the food—
the gelatin capsule containing the oil.
Two different U.S. courts of appeal re-
jected this.

Two different U.S. courts of appeal
rejected this unanimously, one saying
it was ‘““‘nonsensical,”” the other saying
it was “Alice in Wonderland.”” Those
are actual quotes from the courts.

Silly regulation No. 4: FDA also
banned dietary supplement manufac-
turers from telling women of childbear-
ing age that folic acid could prevent
birth defects in their babies, even
though the FDA’s mother agency, the
Public Health Service, and its sister
agency, the Centers for Disease Con-
trol, had publicly issued this rec-
ommendation.

Let us just talk about lives for a
minute. Had the FDA allowed the die-
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tary supplement manufacturers to
make the absolutely accurate claim—
which they, of course, do now—over the
last 11 years since they have known
about folic acid’s 0.4 milligrams of folic
acid benefit in helping to prevent
neurotube defects, we would have pre-
vented 1,250 neurotube defective babies
every year for the last 11 years, babies
born with spina bifida. That could have
been completely prevented had those
claims been permitted. The agency, ac-
cording to some, has known about it
for the last 11 or 12 years. To be fair to
the FDA, they knew about it for 3
years before they finally conceded that
their bias to the dietary supplement
was not valid and 0.4 milligrams of
folic acid would prevent 1,250 babies a
year from having spina bifida.

Silly regulation No. 3: FDA has a reg-
ulation, the so-called food standard of
identity, specifying in great detail the
Government-mandated ingredients
characteristics of French dressing. |
might add, they issued no such require-
ments for any other dressing—Italian,
ranch, or honey-mustard to mention a
few—but | am sure they are working on
it.

Silly regulation No. 2: Seizing $2,000
of a business’ bank account only to
concede the case against it was base-
less, but they still did not return the
money because of ‘‘computer difficul-
ties.”

Finally, silly regulation No. 1: | want
to thank my good friend from Texas,
Senator HuTcHISON, for bringing to-
day’s No. 1 silly regulation to my at-
tention. Requiring a woman’s clothing
store to hire male salesmen and place
them in the fitting rooms.

Now who in America does not know
of some of these silly regulations and
interpretations of regulations? Who in
America doubts that we are inundated
with this kind of crap? Who in America
is not upset about it? Who in America
does not realize that that is what this
bill is all about? We are trying to stop
this type of stuff and get regulators to
be more responsible. And that is rec-
ognizing the fact that many of them
are and most regulations are, but it is
the ones that are not that is driving
this country crazy, making us uncom-
petitive, making it more difficult for
this country, in many respects, to be
the greatest country in the world.
Frankly, it will be the end of us if we
keep going the way we are going.

That is why this bill is so important.
That is why we simply have to do a
better job about regulating in our soci-
ety. The Hutchison amendment, just to
end with that, | think, makes a lot of
sense. It protects people against silly
interpretations of regulations.

Mr. President, | ask unanimous con-
sent that amendment No. 1539 be tem-
porarily laid aside and that Senator
KENNEDY be recognized to offer his
amendment on OSHA.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Let me suggest the ab-
sence of a quorum. Did the Chair rule
on that?
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The PRESIDING OFFICER. Yes.

Mr. NICKLES. Will the Senator with-
hold?

Mr. HATCH. | withhold.

Mr. NICKLES. Mr. President, for the
information of our colleagues, | think
we are making good progress on the
Hutchison amendment. Hopefully, that
will be resolved very quickly.

The unanimous-consent request just
agreed to says we now go to the amend-
ment of the Senator from Massachu-
setts dealing with OSHA exemption.
Hopefully, we can come to a quick time
agreement on that and dispose of that
amendment.

RESCISSIONS BILL

I make one other plea. It is Friday
morning, and we still have not passed
the so-called rescissions package. Mr.
President, | believe about 90-some per-
cent of the Senate agrees with passing
the rescissions package. | was at the
White House earlier this week and
President Clinton said he hoped the
Senate would pass it very quickly.

I believe there is one or maybe two
colleagues that still have some opposi-
tion to that package. But | urge that
they come forward and agree so we can
save the taxpayers $9 billion and we
can get some much-needed relief to vic-
tims of disasters in California, Okla-
homa, and other places. | think it is vi-
tally important.

It is also important for us in the ap-
propriations process so we can have
those amounts. It would make a big
difference on the appropriations levels
for 1996.

I certainly hope we can pass the re-
scissions package before we leave
today.

| see the majority leader on the floor.
I also see my friend and colleague from
Massachusetts on the floor. | appre-
ciate his cooperation, as well. 1 hope
that we can enter into a time agree-
ment on his amendment very soon.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DOLE. Mr. President, | just hope
we can get some votes. We have had a
lot of speeches. We have not had any
votes. It is now 11:30. Many of our col-
leagues have plans this afternoon. But
if we are going to speak all morning,
we are going to have to vote all after-
noon. It is all right with me, as long as
everybody understands that. | hope we
can get time agreements so we can
make more progress on this bill today.

Our attendance is good. | think most
people planned on being here all day
today, and we will be here all day
today and, hopefully, we will be voting
all day today. If we can get time agree-
ments, as suggested by the Senator
from Oklahoma, it certainly would be
helpful.

Mr. LEVIN. If the majority leader
will yield, | think there is good attend-
ance and there was some progress
made. The Senator from Texas offered
an amendment this morning—

Mr. DOLE. | think Senator BIDEN has
been negotiating.
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Mr. LEVIN. Yes. | think progress has
been made. It is an amendment that
has purpose which | think is shared
widely and broadly, and there is
progress being made on that language.
| believe Senator KENNEDY is on the
floor ready with his amendment, as
well.

Mr. HATCH. Can we agree to a time
agreement?

Mr. DOLE. Will the Senator agree to
a time agreement? Great.

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER. The
Democratic leader.

Mr. DASCHLE. Mr. President, let me
comment, too, that | hope we can com-
plete our work on a couple of addi-
tional amendments this morning and
work well into the afternoon. | have
talked to a number of our colleagues,
and we are prepared to stay late into
the afternoon to work on these amend-
ments. So | encourage the leader to
continue to hold us here and continue
our work.

RESCISSIONS BILL

|1 did not have the opportunity to lis-
ten to my friend, our colleague from
Oklahoma, about the rescissions bill.
But | hope we can resolve that matter
at some point as well. We have made an
offer that, in my view, is a good-faith
offer. We have laid down three amend-
ments, and we are prepared to work
under very tight time agreements
there. We could have that bill on the
President’s desk by the end of the
week. We can do it today.

I hope that we can accommodate the
Senators who have expressed an inter-
est simply in being heard on some very
important issues. They have agreed to
limit their amendments. They have
agreed to a limited amount of time. We
have had a number of other colleagues
that have expressed an interest in
modifying the bill, who have said in
the interest of moving the bill, they
will withhold doing that at this time.

So we are really at a point where a
couple of Senators simply want to have
the right to offer an amendment. | do
not think that is too much to ask.
Hopefully, we can resolve that and
move on with rescissions. We are here
to work, and we will be here this after-
noon. | encourage everybody who
wants to participate in the debate to
do so and come to the floor.

I yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Is the bill open for
amendment at this time?

Mr. HATCH. If the Senator will yield,
is he willing to agree to a time agree-
ment?

Mr. KENNEDY. I will be glad to.

Mr. HATCH. | suggest one-half hour
equally divided.

Mr. KENNEDY. No, we would need at
least 45 minutes to be able to make our
presentation. | do not know what will
be necessary on the other side. Why do
we not get started, and we can try and
work that out.
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Mr. LEVIN. Will the Senator yield
for a unanimous-consent request?

Mr. KENNEDY. Yes.

PRIVILEGE OF THE FLOOR

Mr. LEVIN. | ask unanimous consent
that Scott Garrison, a legislative fel-
low with the Oversight Subcommittee
staff, have floor privileges during con-
sideration of S. 343.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. Mr. President, |
wonder if the Senator from Massachu-
setts—he said he would need 45 min-
utes. Why do we not get an hour and a
half time agreement, and we can yield
back time if we do not need all of that.

Mr. HATCH. Let us just move ahead
and see where we are.

Mr. JOHNSTON. | think we would do
well to get a time agreement.

Mr. KENNEDY. Why do we not get
started on it. It is not my intention to
take a great deal of time. We would
like to get moving and start on it.

AMENDMENT NO. 1543 TO AMENDMENT NO. 1487
(Purpose: To provide that certain cost-bene-

fit analysis and risk assessment require-

ments shall not apply to occupational safe-
ty and health and mine safety and health
regulations, and for other purposes)

Mr. KENNEDY. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Massachusetts [Mr. KEN-
NEDY] proposes an amendment numbered 1543
to amendment No. 1487.

Mr. KENNEDY. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 46, insert between lines 4 and 5 the
following:

“§629A. Inapplicability to occupational safety
and health and mine safety and health reg-
ulations

“This subchapter shall not apply to any
standard, regulation, interpretive rule, guid-
ance, or general statement of policy relating
to—

‘(1) occupational safety and health; or

““(2) mine safety and health.

On page 50, insert between lines 15 and 16
the following new paragraph:

““(4) This subchapter shall not apply to any
standard, regulation, interpretive rule, guid-
ance, or general statement of policy relating
to—

““(A) occupational safety and health; or

““(B) mine safety and health.

On page 96, insert between lines 20 and 21
the following new sections:

SEC. . OCCUPATIONAL SAFETY AND HEALTH
REGULATIONS.

(a) PRIORITY FOR ESTABLISHING STAND-
ARDS.—Section 6(g) of the Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 655(Q)) is
amended—

(1) by striking ‘“(g) In” and inserting
““(9)(1) Notwithstanding any provision of the
Comprehensive Regulatory Reform Act of
1995, in”’; and

(2) by adding at the end the following new
paragraph:

““(2) Notwithstanding any provision of the
Comprehensive Regulatory Reform Act of

The
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1995, in determining the priority for estab-
lishing standards relating to toxic materials
or harmful physical agents, the Secretary
shall consider the number of workers ex-
posed to such materials or agents, the nature
and severity of potential impairment, and
the likelihood of such impairment.”.

(b) RISK ASSESSMENTS FOR FINAL STAND-
ARD.—Section 6 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 655) is
amended by adding at the end the following
new subsection:

“(h)(1) In promulgating any final occupa-
tional safety and health regulation or stand-
ard, the Secretary shall publish in the Fed-
eral Register—

“(A) an estimate, calculated with as much
specificity as practicable, of the risk to the
health and safety of employees addressed by
such regulation or standard, the affect of
such regulation or standard on human health
or the environment, and the costs associated
with the implementation of, and compliance
with, such regulation or standard;

““(B) a comparative analysis of the risk ad-
dressed by such regulation or standard rel-
ative to other risks to which employees are
exposed; and

““(C) a certification that—

“(i) the estimate under subparagraph (A)
and the analysis under subparagraph (B)
are—

“(l) based upon a scientific evaluation of
the risk to the health and safety of employ-
ees and to human health or the environment;
and

“(I1) supported by the best available sci-
entific data;

““(ii) such regulation or standard will sub-
stantially advance the purpose of protecting
employee health and safety or the environ-
ment against the specified identified risk;
and

“(iii) such regulation or standard will
produce benefits to employee health and
safety or the environment that will justify
the cost to the Federal Government and the
public of the implementation of and compli-
ance with such regulation or standard.

“(2) If the Secretary cannot make the cer-
tification required under paragraph (1)(C),
the Secretary shall—

“(A) notify the Congress concerning the
reasons why such certification cannot be
made; and

“(B) publish a statement of such reasons
with the final regulation or standard.

““(3) Nothing in this subsection shall be
construed to grant a cause of action to any
person.”’.

SEC. MINE SAFETY AND HEALTH REGULA-
TIONS.

The Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.) is amended by in-
serting after section 101 the following new
section:

“RISK ASSESSMENTS FOR FINAL STANDARDS

“SEC. 10la. (a) In promulgating any final
mine safety and health regulation or stand-
ard, the Secretary shall publish in the Fed-
eral Register—

‘(1) an estimate, calculated with as much
specificity as practicable, of the risk to the
health and safety of employees addressed by
such regulation or standard, the affect of
such regulation or standard on human health
or the environment, and the costs associated
with the implementation of, and compliance
with, such regulation or standard;

““(2) a comparative analysis of the risk ad-
dressed by such regulation or standard rel-
ative to other risks to which employees are
exposed; and

““(3) a certification that—

““(A) the estimate under paragraph (1) and
the analysis under paragraph (2) are—

‘(i) based upon a scientific evaluation of
the risk to the health and safety of employ-
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ees and to human health or the environment;
and

““(if) supported by the best available sci-
entific data;

““(B) such regulation or standard will sub-
stantially advance the purpose of protecting
employee health and safety or the environ-
ment against the specified identified risk;
and

“(C) such regulation or standard will
produce benefits to employee health and
safety or the environment that will justify
the cost to the Federal Government and the
public of the implementation of and compli-
ance with such regulation or standard.

““(b) If the Secretary cannot make the cer-
tification required under subsection (a)(3),
the Secretary shall—

“(1) notify the Congress concerning the
reasons why such certification cannot be
made; and

““(2) publish a statement of such reasons
with the final regulation or standard.

““(c) Nothing in this section shall be con-
strued to grant a cause of action to any per-
son.”.

Mr. KENNEDY. Mr. President, the
purpose and effect of this amendment
is simple and straightforward; that is,
to exempt the rulemaking by the Mine
Safety and Health Administration and
Occupational Safety and Health Ad-
ministration from the cost-benefit
analysis and risk assessment provi-
sions of S. 343 and to substitute in their
place the more sensible provisions of
the Gregg-Bond OSHA reform bill.

Mr. DOLE. Will the Senator from
Massachusetts take 40 minutes, and we
will take 20 minutes?

Mr. KENNEDY. We would like 45, if
we could. It is my understanding it will
be without a second-degree amend-
ment.

Mr. DOLE. There will be a motion to

table.

Mr. HATCH. A total time of 1 hour is
fine.

Mr. KENNEDY. As | understand it,

we have 45 minutes, and the Senator
has 15; is that correct?

Mr. DOLE. That is fair.

Mr. HATCH. | ask unanimous consent
that the Kennedy amendment be sub-
ject to an hour time agreement, with 45
minutes devoted to Senator KENNEDY,
and 15 minutes under my control, and
that there be no second-degree amend-
ments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, the
Kennedy amendment takes the exact
language from the Gregg-Bond OSHA
reform bill, S. 562, and applies it to
OSHA and MSHA, as well. Rather than
imposing a duplicative new layer of
rulemaking procedures, the amend-
ment requires that, along with the pub-
lication of a final rule, the Secretary of
Labor publish a certification that the
rule was developed using good science
and that its benefits justify its costs.
That is basically what has been the
recommendation of those that are sup-
porting S. 343, that we are going to use
the best in science and we are going to
make sure that the benefits are going
to justify the costs.

It is that test, that criteria, that was
introduced by the Senator from New
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Hampshire, Senator GREGG, and Sen-
ator BoND, and five other Republicans,
to be the test that would be applied in
terms of the OSHA legislation. We are
accepting that as an additional re-
quirement on the existing cost-benefit
ratio, so that we will be complying
with the spirit of the legislation and
doing it in an effective way, particu-
larly with regard to these two agencies
that make such a difference in terms of
the protections of the health and safe-
ty of the workers.

The purpose of this amendment is
simple and straightforward: To exempt
the rulemaking by the Mine Safety and
Health Administration and OSHA from
the cost-benefit analysis and risk as-
sessment provisions of S. 343, and to
substitute in their place these more
reasonable provisions.

The Mine Safety and Health Act has
been a tremendous success—an exam-
ple of sensible regulation that has
saved lives without compromising, in
any way, the productivity of the indus-
try. For 25 years, the act has contrib-
uted to a steady decline in deaths and
disease among mine workers, while
productivity has improved dramati-
cally. Mine explosions were once com-
mon; today they are rare. Black lung
disease was once a fact of life in the
coal fields. Now it is much less preva-
lent—cut by two-thirds.

The charts | have behind me dem-
onstrate what has been the record over
the period since 1969 when the MSHA
was actually put into effect, in terms
of mine safety. If you look here, coal
mine fatalities are represented by this
falling line here, and coal mining pro-
ductivity is represented by the rising
blue line here. We have seen a dramatic
decline in terms of fatalities since the
time MSHA was actually put into
place, and what we have seen is a dra-
matic increase in productivity.

This legislation is working. This leg-
islation is working, providing for the
protection of workers, and also, as | in-
dicated, productivity for the mine op-
erators. This is another example of the
coal mining fatality rate, where we
have seen a dramatic decline in terms
of the fatalities in the mines of this
country.

In 1968, a coal miner was five times
more likely to be killed while working
than he would be today. Since 1968,
coal mining productivity has increased
80 percent. With that kind of record, it
is clear that MSHA has provided the
kind of commonsense regulation that
every mining family and every Amer-
ican are looking for.

Mining and its hazards create the
kind of risk that must be regulated.
MSHA'’s concerns are cave-ins, where
tons of rock crush miners to death, un-
derground fires that burn miners to
death or asphyxiate them, and meth-
ane gas explosions. These are dangers
that have been present for decades.

These are the tragic mine accidents
that occurred in recent years:

The Wilberg Mine fire, 1984, that
killed 27 Utah miners.
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Magma Copper Mine (1993), where an
underground mine structure collapsed
and killed four Arizona miners.

The Grundy Mine explosion (1982)
that killed 13 Tennessee coal miners.

Golden Eagle Mine (1991) where a
methane explosion injured 11 Colorado
miners.

Solvay Trona Mine (1995) in Wyo-
ming, where a collapse trapped two
miners for days and one died of a heart
attack.

Marianna Mine fire (1990), where an
explosion and fire injured 11 Penn-
sylvania firefighters.

We do not have to elaborate on the
risk assessment and peer review panels
like those required by the bill to tell us
that excessive coal dust levels cause
black lung disease. Congress, based on
unquestioned science, made that judg-
ment in the Mine Act of 1969. We de-
bated it and discussed it. We had hear-
ing after hearing after hearing. All the
medical science indicates it.

Why put that particular regulation
at risk? Why would we waste taxpayer
dollars, forcing the labor Department
to respond to petitions questioning
whether proper risk assessment and
cost-benefit analyses were done for the
law’s ventilation and dust standards?
Who complains to the Congress about
these standards? It is not the mining
industry. Richard Lawson, who is
president of the National Mining Asso-
ciation, regards those rules as in large
part responsible for the amazing
progress of the last quarter century.

In March, at an event celebrating the
Mine Act’s success, this is what
Lawson said. This is Richard Lawson,
the president of the National Mining
Association.

There is no question in my mind, and 1
don’t know of anybody in the entire mining
industry that would argue with this state-
ment, that we wouldn’t have achieved the re-
sults that we have in the past 25 years if we
hadn’t had a Federal regulatory program and
a State regulatory program.

Now, here we have the miners that
are supporting it. And Mr. Lawson’s
statement represents the mine opera-
tors’ view of the record of what has
been achieved in terms of increasing
productivity and the success of this
program. To my knowledge, there is no
welling up from around this country,
particularly from mining States, that
says that we ought to abandon this or
change this in a dramatic way and
build in all these other Kkinds of addi-
tional steps into this to make it effec-
tive. Yet, we are being asked to do it.

Mr. President, if it ain’t broke, why
fix it? Why would we waste agency re-
sources and tax dollars by forcing
MSHA to respond to petitions by fly-
by-night mine operators? They are the
ones that are going to make the peti-
tions. Make no mistake about it. They
are the ones that are going to be ask-
ing for the petitions in terms of rules
and regulations. They will be able to do
it. They will be qualified and be able to
do that under this proposed legislation.

They will seek exemptions from roof
support standards or methane gas
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standards—standards that have saved
scores of lives. 1979 to 1983, before
MSHA issued its automated temporary
roof support system, 64 miners were
killed by roof falls while installing
temporary support. Since the regula-
tion went into effect, no miners have
been killed in this way.

Who can say how many lives have
been saved by MSHA’s methane gas
regulations? The burden is on those
who want to change the way the Mine
Safety and Health Administration goes
about its work. The burden is on them
to prove that any change would not im-
pede the agency’s performance, let
alone that the changes are somehow an
improvement.

Mr. President, no one has even at-
tempted to make that case. Why? Be-
cause no one but lawyers and lobbyists,
and some mining companies, who want
to escape the law that would benefit
from the changes made by S. 343.

Mr. President, the $100 million
threshold amendment that the Senate
adopted will do nothing to help MSHA
because regulations that cost less than
$100 million have a significant impact
on small businesses, and are still treat-
ed as major rules under the small busi-
ness impact amendment which was
adopted. Ninety-nine percent of the
mines are classified by SBA as small
businesses. Virtually every MSHA reg-
ulation will be classified as a major
rule.

Thus, the new MSHA rules have to go
through the complex procedures of the
bill, and existing rules would be subject
to sunset through the bill’s petition
process. Will MSHA standards be re-
pealed under the lookback provisions?
There is a real reason to worry. Mine
operators who want to avoid penalties
for noncompliance can be expected to
petition to have as many rules added to
the lookback schedule as possible.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. KENNEDY. | would, for a brief
question.

Mr. JOHNSTON. | thank the Senator.

On page 4, line 15 of his amendment,
it says if the Secretary cannot make
the certification required under section
1(C), he shall notify the Congress and
publish his statement.

1(C) says, the main part there, that
the benefits must justify the cost.

Now, my question is, when the Sen-
ator says he cannot make the certifi-
cation, does that mean he cannot in
good conscience make it, or he cannot
because he disagrees with it?

In other words, is there any limita-
tion on why he cannot make the cer-
tification?

Mr. KENNEDY. Senator, | will come
back to that. | would like to make the
presentation with regard to what this
section provided. Then 1 will come
back to how this proposal, S. 343, un-
dermines the kinds of protections for
miners, even with the Levin amend-
ment, which deals with health stand-
ards, but would not apply in terms of
the safety standards. | will be glad to
come back.
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I want to make the point and the
case, which is the obvious case, and
that is, if the MSHA program is work-
ing, and protecting the lives of work-
ers, and if under the S. 343 we are going
to be opening up safety and health
standards that are working and pro-
tecting lives today, the burden ought
to be on those who say why the present
standards are not working.

The important question is not wheth-
er the various new other provisions are
going to be adequate or sufficient or in-
sufficient to permit the Secretary,
under certain circumstances, to make
certain certifications, based upon sci-
entific information.

When a person is out there in the
mine and has lost a brother in those
mines, lost loved ones in the mines,
and we see the dramatic change that
has taken place in the mines in produc-
tivity, that is what is before the Sen-
ate, not some extraneous provisions
about certification based upon other
scientific information that is going to
alter and change.

If the Senator has specific rec-
ommendations, the specific issuance of
safety regulations that he believes
under MSHA have been so bureau-
cratic, have been so outrageous, have
been so intolerable, those are legiti-
mate matters we should debate.

What we will debate and show is that
because of the steps that have been
taken by MSHA, the mines of this
country have become a great deal
safer.

That is the basic point. It is the basic
point of this amendment, to say, look,
it ain’t broke, why alter it? Why
change it? Why risk it? It is working
and working effectively.

| dare say that with regard to occu-
pational health and safety provisions
that we have a similar kind of a result
as well.

If we take, for example, on the
OSHA—and as | mentioned earlier in
the course of the debate, we find some
100,000 inspections that are conducted a
year—if we have 99.9 percent good ones,
we have done extremely well but 100
businesses are still unhappy. And I
must say that under the leadership of
Joe Dear, the head of OSHA, OSHA has
done an extraordinary job in bringing
that agency into a sensible, responsible
position.

It always amuses me that when ex-
amples are raised about the abuses of
OSHA, by and large it is under the ad-
ministration of the previous adminis-
tration—not of this one.

No one can tolerate that it is the pre-
vious administration or this one. We
ought to free ourselves. When we have
rules coming out and we have 99.9 per-
cent accuracy, solid and sensible and
responsible issuance, we still will have
some that do not make any sense.

This is not a bad batting average,
particularly when looking at what has
happened in the annual occupational
fatalities declining under OSHA from
1947, 1970 and 1993. These are the fig-
ures: 17,000, 13,000 and 9,000.
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We can look back and we can either
take the time of the Senate or not take
the time of the Senate. If we looked at
the decline in terms of fatalities prior
to OSHA, even based upon the alter-
ations and change in terms of the in-
dustrial direction of this country, we
still see the dramatic, dramatic, dra-
matic results which | have mentioned.
That is, the very significant decline in
terms of fatalities.

That has to be worth something. We
listened to our friends and colleagues
talk about the person that issued some
citation because the failure of publica-
tion of some safety standard say,
“Well, therefore, we ought to abandon
this kind of process.”” What we have to
do is look at the results.

If you look at what is happening in
terms of the current timeframe, under
OSHA, for the issuance of various
standard settings, the standard set-
tings which have direct relationship to
the killing of workers in the workplace
and also occupationally hazardous con-
ditions in it, you see a picture of delay.

At the present time the number of
years, right here on the bottom of this
chart, the number of years to complete
the rules —take, for example, the cad-
mium standards. It has taken 3 years
to issue these standards—17 deaths a
year. Every year we fail to issue it, 17
deaths, plus 78 additional workers de-
veloping kidney disease each year.

We look at the confined spaces—17
years to issue these regulations. It
took 17 years to do it; 54 deaths a year,
5,000 serious injuries a year.

The lockout/tagout standards—it
took 9 years to get these regulations.
It has taken 9 years. There were 122
fatal electrocutions a year. Mr. Presi-
dent, 122 electrocutions a year and
85,000 injuries per year that are going
to be remedied with the issuance of
those lockout standards.

The process safety management
standards, that is to prevent chemical
explosions—it has taken 5 years. It has
taken 5 years for those. There are 26
deaths a year and 150 serious injuries
per year. This is the time just on these
matters. This is the amount of time it
has taken just in these areas. Why? Be-
cause of hearings, because of peer re-
view, because of open hearings about
re-review, advisory committees, all of
the rest of the process that goes on.
That takes years and years and years.

If my colleagues want to extend all of
those right out here and right across
this, then you go ahead and implement
S. 343. That is the basic result. Because
of the series of petitions, the lookback
provisions, the ability for various com-
panies and corporations who are going
to be affected by these standards to pe-
tition, we will undermine safety stand-
ards.

Who is out there to say that these
kinds of factors, that we have dem-
onstrated have a direct impact on the
safety of working conditions for Ameri-
cans, should not be addressed? Of
course they should be addressed.

The PRESIDING OFFICER. The time
of the Senator has expired.
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Mr. KENNEDY. Mr. President, | see
others who wish to address this issue
on the floor. | yield myself 2 more min-
utes and then | will be glad to yield to
the Senator from Illinois and then |
will be glad to answer some questions
on this.

But what we are basically saying is
that we have a challenge as a country
and a society to ensure that the work-
place is going to be as safe as we can
make it. There are always going to be
accidents. But we ought to have, as a
society, the sense that we are not
going to be just producing widgets
more efficiently and effectively and
more dangerously than any other in-
dustrial country in the world. We
should make every single attempt to
try to make sure that the workplace is
going to be safe and secure.

By and a large, the employers of this
country are desirous to do it. And
many of the States have moved ahead
in very creative and imaginative ways,
like the State of Washington, Oregon,
other States as well, in terms of devel-
oping systems to be able to do that.
And we are encouraging it and want to
work and try to find more effective
ways.

But the fact of the matter is, at the
same time that we are seeing this
wholesale assault that we are seeing on
MSHA, reducing their budget by a half,
we are also complicating their lives
with limited resources to be even more
dilatory in the publications of rules
and regulations that have a direct cor-
relation to the safety and security of
those that work in the mines and those
that work in other hazardous occupa-
tions.

All we are saying at the present time
is, first of all, we have OSHA reform
regulation that is before the Labor and
Human Resources Committee that is
being considered at the present time
and on which we have had hearings. We
have recommendations that have been
made by our Republican friends on that
committee—I yield myself 2 more min-
utes—by Republican friends on that
committee, to try to work out ways to
address, in a very important and sig-
nificant way, some of the abuses that
have been there. We are trying to work
together to do that.

But what is happening now here on
the floor of the U.S. Senate, S. 343, is,
under the guise of regulatory reform,
putting in danger the working condi-
tions of workers in the mines of this
country, in the most hazardous indus-
try. Make no mistake about it, in the
most hazardous industry in this coun-
try we are affecting, in an adverse way,
protecting the health and safety of
those workers without a single hearing
and without any kind of due consider-
ation. That is wrong. That is wrong.

For that reason | hope our amend-
ment will be accepted.

To reiterate, if their petitions are
granted, the rules will all be scheduled
for review in the first 3 years.

This is particularly troubling be-
cause MSHA'’s budget is not growing;
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the Agency will have fewer people to
perform these reviews, not more.

The House Appropriations Commit-
tee is in the process of slashing
MSHA'’s budget, and the congressional
budget resolution called for a 50 per-
cent cut in MSHA'’s budget.

There is every reason to fear that
even a supportive administration will
be so overloaded and hamstrung that it
will not be able to complete reviews of
all scheduled rules, and they will be re-
pealed, despite their proven effective-
ness in savings miners’ lives. But there
is another problem.

The bill allows a hostile Secretary of
Labor to put every safety and health
standard up for review—and no one
could challenge his action.

The bill provides: “The head of the
agency may, at the sole discretion of
the head of the agency, add to the
schedule any other rule suggested by a
commentator during the rulemaking
under subsection (a).”

This in an invitation for real mis-
chief. It is no wonder that mineworkers
and others fear this bill and suspect
that its real purpose is to roll back the
regulations that have helped improve
their lives.

And what about the future? What is
the hope of making further progress in
mine safety through sensible regula-
tion, if this bill is enacted? If MSHA is
forced to respond to a multitude of pe-
titions and devote additional resources
to the lookback process, there will be
fewer resources available to develop
new standards to deal with emerging
threats to miners’ lives. And because
this bill adds so many new require-
ments to every rulemaking, each rule
will take longer to complete and will
be more expensive to develop.

MSHA has an important regulatory
agenda, which includes updating 22-
year-old air quality standards and ad-
dressing the hazards of diesel-powered
equipment in underground coal mines.
Diesel emissions at the levels com-
monly found underground have been
linked to cancer and chronic lung dis-
ease, and diesel equipment poses the
risk of fire or explosion. Rules to ad-
dress these issues should not be de-
layed.

The same kind of considerations
apply to the Occupational Safety and
Health Administration, which—like
MSHA—has had tremendous success in
making America’s workplaces safer
and healthier.

We hear anecdotes repeatedly about
OSHA'’s overzealous or misguided en-
forcement, and a small number of those
stories are true.

But the plain, unvarnished fact is
that OSHA and its State partners con-
duct 100,000 inspections a year. The
handful of stories we hear about over-
zealous inspectors involve less than
one-tenth of 1 percent of OSHA’s an-
nual inspections. Yet these anecdotes
take on a political importance totally
out of proportion to their true impact.

What we hear too little about is the
tremendous positive impact of OSHA
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on the lives of America’s working men
and women.

Since the creation of OSHA in 1970,
the fatality rate from on-the-job acci-
dents has fallen 57 percent. This is an
accomplishment we should celebrate,
but almost no one in the Senate or in
America ever hears this good news.

OSHA has worked. It has saved lives
and it continues to save lives.

If Congress does not get in the way, |
have no doubt that OSHA will be even
more successful in the years to come,
thanks to the groundwork laid by its
current Assistant Secretary, Joe Dear,
and Secretary of Labor, Bob Reich.

Some people have suggested that
things improved on their own, that in-
dustry was getting safer before OSHA
was created, and that OSHA has had no
real impact. That is bunk.

As the charts | have with me show, it
is true that workplace fatalities were
falling before the act’s passage in 1970,
but the rate of improvement is far
greater post-OSHA that pre-OSHA. In
the 23 years before OSHA, death rates
fell 43 percent. In the 23 years after
OSHA, death rates fell 57 percent.

The real impact of OSHA has been
even greater than these rates indicate,
since such a large number of on-the-job
deaths today are caused by murders
and homicides which are risks that
OSHA has never regulated.

These are impressive numbers, but
they deal with only a small part of
OSHA'’s mission. The act’s greatest im-
pact is on occupational health, not on
accidental, traumatic deaths. And that
impact is directly attributable to
OSHA''s regulations and standards, the
subject of my amendment.

OSHA'’s regulations have been enor-
mously successful in reducing the harm
they were designed to address. Let me
mention just a few of them:

Cotton dust. In 1978, OSHA issued a
standard to protect the Nation’s textile
workers from brown lung, a crippling
and sometimes fatal disease that de-
stroy’s the lungs, effectively strangling
its victims. At that time, there were
40,000 cases of brown lung among tex-
tile workers.

Seven years later, after OSHA's
standard had greatly reduced the level
of cotton dust in the plants, the preva-
lence of the disease had declined to
about 900 cases, a 98-percent reduction
in the disease.

Industry fought the issuance of the
cotton dust standard and predicted dire
consequences. But the industry’s cost
estimates for compliance turned out to
be wildly exaggerated, and it ignored
the economic benefits of the standard.

As it turned out, the new machines
installed to reduce dust exposure were
so much more efficient that the indus-
try’s productivity and profits increased
significantly.

The Economist magazine reported
that the dust standards unexpectedly
gave America’s textile industry a leg
up on the rest of the world.

Lead poisoning.—In 1978, OSHA is-
sued a standard to protect workers
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from excessive exposure to lead, which
accumulates in the blood, organs, and
bones, causing anemia, brain and nerve
disorders, high blood pressure, and re-
productive illnesses.

Within 5 years, the number of work-
ers in lead smelting and battery manu-
facturing plants with dangerously high
levels of lead in their blood dropped by
66 percent, from 19,000 to 6,500—12,500
workers saved in those two industries,
from the disabling and deadly effects of
lead poisoning.

HIV and hepatitis B.—In December
1991, pursuant to legislation sponsored
by Senator DoOLE, Senator HATCH, Sen-
ator Mitchell, and myself, OSHA issued
a rule to protect workers routinely ex-
posed to blood or other infectious ma-
terial from HIV, hepatitis B, and other
bloodborne diseases. Some people have
forgotten the urgency of that standard,
now that it has done its job and work-
ers are better protected.

But in 1990 there were 65 reported
cases of health care workers becoming
infected with HIV from on-the-job ex-
posures, and in 1987, 3,100 health care
workers contracted hepatitis B. In 1993,
the first full year of employer compli-
ance with the standard, hepatitis B
cases among health care workers
dropped 77 percent.

OSHA'’s job safety standards have
also been highly effective.

Since OSHA revised its trench stand-
ard, which protects workers against
cave-ins, the number of deaths in
trench and excavation accidents has
fallen 35 percent.

In a single month in 1977, 59 people
were Killed, and another 49 were seri-
ously injured in grain dust explosions.
Since OSHA'’s grain handling rule was
issued in 1988, grain dust explosions
have fallen by 58 percent.

No one denies that OSHA'’s fire pro-
tection and fall protection standards
save lives, though we tend to forget it
until something dramatic happens.

The Hamlet, NC, poultry plant fire
where 25 employees died and 55 were in-
jured, was a tragic reminder of what
noncompliance with OSHA standards
can mean for workers.

The Cleveland, OH, construction site
where an OSHA inspector ordered com-
pliance with fall protection just 2 days
before a scaffold collapsed, and the two
workers’ lives were saved because of it,
was a more positive reminder of the
value of these standards.

Few Members of Congress know the
facts about these agencies and the laws
they administer, let alone the poten-
tial adverse effects of applying the
Dole-Johnston bill to their standards-
setting processes.

There have been no hearings in the
Labor and Human Resources Commit-
tee on this bill’s application to these
agencies. The Department of Labor has
never been given an opportunity to tes-
tify about S. 343 or regulatory reform
by any Senate committee.

But one thing is clear, Mr. President,
this bill will mean the addition of nu-
merous new steps and months and
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years of delay in rulemaking at OSHA
and MSHA.

OSHA has analyzed the effect the bill
would have had on its recent issuance
of a standard regulating worker expo-
sure to cadmium, a chemical that
causes cancer and kidney ailments. It
estimates that S. 343 would have de-
layed the standard by at least 4 years.

Is delay somehow a good thing? Has
OSHA been too hasty over the years in
its standard setting? Has it rushed to
judgment? Not at all. In fact, just the
opposite is true.

OSHA'’s rules have been issued at a
glacial pace that has constantly frus-
trated worker safety, regardless of
which party controlled the executive
branch. As the charts | have with me
show, OSHA'’s rules often take many
years to complete—17 years in the case
of the confined space standard.

Will the bill’s requirements lead to
better standards?

No. OSHA and MSHA standards are
governed by statutes that prohibit the
use of cost-benefit analysis as a
decisional criterion. And as has been
made abundantly clear, the Dole-John-
ston decisional criteria do not override
the underlying statutory criteria. Be-
cause OSHA must set its standards to
reduce significant risks of harm ‘“‘to
the maximum extent feasible,” cost-
benefit analysis cannot change the out-
come of the rulemaking.

What sense does it make, therefore,
to require OSHA to do elaborate analy-
ses of the regional effects of a rule or
to analyze the costs and benefits of nu-
merous alternatives, when it is com-
pelled by statute to choose the level of
protection that reduces the risk to the
maximum extent feasible?

Many Senators apparently believe
that OSHA'’s rules have been too oner-
ous and costly. In fact, they have not.

As a study recently reported in Sci-
entific American makes clear, health
and safety regulation has been a neg-
ligible cause of layoffs. The Bureau of
Labor Statistics has for many years
asked business owners and managers
what they perceive to be the cause of
layoffs they have ordered. According to
the managers themselves, who are the
people in the best position to know, en-
vironmental and safety regulations
combined only cause one-tenth of 1 per-
cent of layoffs.

In fact, OSHA’s regulations often
cost far less than industry predicts. |
mentioned the case of cotton dust ear-
lier, where the industry over-estimated
the cost of the rule by 400 percent and
failed to anticipate its benefits.

As Business Week magazine pointed
out in its July 17 issue, other OSHA
rules have also had positive economic
effects.

The vinyl chloride standard, for ex-
ample, succeeded in wiping out the
cancer it was designed to prevent, but
it also boosted industry employment,
productivity, and profits by inducing
investments in automated technology.

Will the risk assessment provisions
lead to better decisionmaking? No.
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OSHA and MSHA deal with recog-
nized hazards of so great a magnitude
that the bill can add nothing useful to
their risk identification. Following Su-
preme Court cases, OSHA does not at-
tempt to regulate risks less than one in
a thousand, unlike other agencies that
sometimes address risks as small as
one in a billion.

Will OSHA benefit from the bill’s
peer review procedures? No. OSHA al-
ready employs the most robust peer re-
view procedure of any agency in the
Government.

Public hearings are held, on the
record, on all proposed OSHA stand-
ards. Scientists, lawyers, and technical
staff from academia or industry can
cross-examine OSHA'’s staff and ex-
perts, submit comments for the record,
and critique every document on which
the agency relies. Every significant
question is answered on the record and
in the preamble to the final rule.

Because the bill’s provisions will add
nothing but expense and delay to work-
er safety and health rulemaking, my
amendment adopts a different ap-
proach to this subject—an approach en-
dorsed by seven Republican Senators
and suggested by two of them, Senator
BoND and Senator GREGG, both of
whom were or are members of the Sen-
ate Republican Task Force on Regu-
latory Reform.

My amendment takes the language
from the Gregg-Bond OSHA reform bill,
S. 562, and applies it to OSHA and
MSHA.

Rather than imposing a duplicative
new layer of rulemaking procedures,
the amendment requires that along
with the publication of a final rule, the
Secretary of Labor publish a certifi-
cation that the rule was developed
using good science and that its benefits
justify its costs. An estimate of the
costs and a comparative analysis of the
risk addressed by the rule would also
have to be published.

This is the sort of commonsense ap-
proach to regulatory reform that the
American people want—a guarantee
that top government officials will not
publish rules without examining their
costs and benefits, and assurance that
they have employed good data and
sound science.

The people do not want—and Con-
gress should not impose—a rigid, one-
size-fits-all bureaucratic maze that
will complicate regulation without
making it better.

OSHA and MSHA rules have worked.
We should not attempt to fix some-
thing that is not broken.

| yield 7 minutes to the Senator from
Illinois and then we will answer some

questions.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 7
minutes.

Mr. SIMON. Mr. President, | strongly
support the Kennedy amendment. This
bill, as it stands, is a bureaucracy
builder, not a bureaucracy buster. |
would just point out that Business
Week has an article in the July 15 issue
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which suggests this is adversely going
to affect business as well as working
men and women.

But very specifically, the Kennedy
amendment protects MSHA and OSHA,
and protects working men and women.
The Presiding Officer is from the Com-
monwealth of Pennsylvania, where
there is a lot of coal mining. | am down
in southern Illinois. From our home, a
little community of 402 population,
Makanda, the biggest big city, if | can
call it that, is Carbondale, IL, which,
as its name suggests, used to be a coal
mining city. There are a lot of coal
mines around there.

| talked to too many people who have
lost husbands, fathers, grandfathers in
coal mine disasters. | have been at too
many entrances to coal mines while
people wait. | have been to eastern
Kentucky. Congressman Carl Perkins
asked me to go there with him after a
coal mine disaster in eastern Ken-
tucky. We are not just talking about
statistics, those statistics that Senator
KENNEDY—if | could ask Senator KEN-
NEDY’s staff to put those coal mine sta-
tistics up there again?

Mr. KENNEDY. | will be glad to put
them up there.

Mr. SIMON. You do an excellent job
at that.

Mr. KENNEDY. | appreciate that.

Mr. SIMON. Take a look at what hap-
pens there. Those are not just statis-
tics. We are talking about the lives of
people. That has been a dramatic
change for coal miners in southern Illi-
nois, in Pennsylvania and elsewhere.
Why change this when both the indus-
try and the coal miners say this makes
sense?

Let me give it from the viewpoint of
OSHA. First of all, OSHA has just re-
cently reviewed 33,000 pages of regula-
tions and targeted more than 1,000 of
those for elimination. Has OSHA been
excessive, had too much minutiae in
what they have been doing? No ques-
tion about it. We have had too much
regulation. But they are dealing with
it and | am impressed by Joe Dear, who
now heads OSHA, and what he is doing.

We had a witness who testified about
problems with OSHA. | asked that wit-
ness to come that afternoon and asked
the head of OSHA to come to my office.
He was there. They are moving.

Trenches? 1990, trench deaths have
fallen by 35 percent, since they put in
their regulation on trenches.

Grain dust, a major problem in Mid-
west States, deaths from explosions in
grain elevators. The grain dust—since
1988, according to the grain industry,
the fatality rate in the industry has
dropped by 58 percent. And the injury
rate has dropped by 41 percent.

I would add here, even with the
changes that we have made in OSHA,
we still have, among the Western in-
dustrialized countries, the highest fa-
tality and injury rate in manufactur-
ing and in construction of any Western
industrialized nation. If you adopt this
legislation without the Kennedy
amendment, let me tell you, the fig-
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ures that you see right there on coal
mine fatalities are going to go up. Just
as certain as | am standing here, that
is going to be the result.

Brown lung: In 1978, there were an es-
timated 40,000 cases affecting 20 per-
cent of the industry’s work force. | vis-
ited with these workers in southern II-
linois and talked about this problem.
By 1985 only 1 percent of the textile in-
dustry work force was affected by the
disease.

Here we have OSHA—which, unques-
tionably, as we all know, has been ex-
cessive—qgetting hold of their situation.
They are eliminating over one-third of
the regulations they have. They are
doing the job. Let us not interfere with
the job that is being done well.

The coal miners of Pennsylvania, the
coal miners of lllinois, and of every
State that has coal mines, would plead
with us, if they knew the details of
this, they would plead with us to adopt
the Kennedy amendment. And the
same on OSHA.

I think it is extremely important
that we protect our working men and
women. OSHA is doing an improved
job. OSHA is performing. There have
been abuses, like in any good thing.
Religion can be abused, education can
be abused, affirmative action can be
abused, anything can be abused. But
OSHA basically has been doing a good
job and improving the job. Let us not
risk the future of our workers.

| strongly urge the adoption of the
Kennedy amendment.

| yield the remainder of my time to
Senator KENNEDY.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. Mr. President, | want
to take a few moments that we have at
this time to go through at least some
of the types of changes that have taken
place in recent times which have made
important differences in terms of the
health and safety of workers in this
country.

In 1978, cotton dust standards: OSHA
issued a standard to protect the Na-
tion’s textile workers from brown lung,
a crippling and sometimes fatal disease
that destroys the lungs and effectively
strangles its victims. At that time
there were 40,000 cases of brown lung
among textile workers. Seven years
later, after OSHA, the standard had
greatly reduced the level of cotton dust
in the plants, the prevalence of the dis-
ease had declined to about 900 cases, a
98-percent reduction in the disease.

Those cotton dust standards were
brought. The question was about the is-
suance of these standards, whether
OSHA was complying with the existing
law. That was the statute that had
been approved by Congress. It went all
the way up to the Supreme Court. The
Supreme Court of the United States af-
firmed that it did. Effectively, that law
was being challenged by the major tex-
tile companies, and the major textile
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companies had a different standard.
The difference standard effectively is
the kind of standard that is included in
this legislation. That is a very prac-
tical way of describing and understand-
ing what is at risk.

The industry fought the issuance of
the cotton dust standards and pre-
dicted dire consequences. But the in-
dustry’s cost estimates for compliance
turned out to be widely exaggerated,
and it ignored the economic benefits of
the standard. As it turned out, the new
machines installed to reduce the dust
exposure were so much more efficient
than the industry’s, productivity and
profits increased significantly.

Here was a major health standard re-
sisted by the industry but saving thou-
sands and thousands of workers who
were working 40 hours a week, 52 weeks
of the year, trying to bring up a fam-
ily, working in the kind of conditions
in which their lungs were effectively
closed down. There are ways of dealing
with it—by establishing limitations on
the amount of cotton dust in the work-
place. OSHA issued those regulations.
As a result of it, thousands of workers
are alive today.

That was resisted by the industry,
the same industry that supports S. 343.
They did not want those kind of stand-
ards then and they do not want future
standards to protect the workers in
those workplaces now.

That is what this thing is all about.
You can talk about other things, such
as trying to bring the most important
and significant new scientific data. We
are all for it; that is, the provisions to
make sure there is an adequate review
of the risk benefits and the bringing of
the best in terms of the certification.

But when you have to wait months
and years and years for the issuance of
standards that can make a difference
in terms of the lives of workers, why
are we so willing to throw those out?
Who on the floor of the Senate could
say that there is an uproar across this
country, by industries all across this
Nation, or by workers that we are
being closed down, that we are being
put out of business? It is to the con-
trary, Mr. President.

A recent publication of Business
Week talks about how industry in a
number of different areas resisted the
kind of health and safety standards for
their industry, made wild claims about
the cost and about what is it was going
to mean in unemployment and all the
rest. And after they implemented these
various health and safety standards,
they increased their profitability and
productivity because the workers were
able to work and work effectively and
work harder.

Take another example: lead poison-
ing. In 1978, OSHA issued a standard to
protect workers from excessive expo-
sure to lead which accumulates in the
blood, organs and bones causing ane-
mia, brain and nerve disorders, high
blood pressure and reproductive illness.
Within 5 years the number of workers
in lead smelting and battery manufac-
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turing plants with dangerously high
levels of lead in their blood dropped 66
percent—from 19,000 to 6,500—12,000
workers saved in those two industries
from the disabling and deadly effects of
lead poisoning—12,000 workers.

All of us here in the Senate want to
work to find ways of eliminating irra-
tional, irresponsible bureaucratic rules
and regulations. But when you are
talking about saving 12,000 workers
from either death or serious injury,
and you want to change the process,
you want to change the way it is done,
you want to open up the door for a lot
more industries that are being directly
required to implement those health
and safety standards, you are putting
at risk the lives and the well-being of
those workers. Where is the outcry?
Where is the outcry from our col-
leagues in terms of safety?

As | mentioned earlier in the presen-
tations, the statements that are made
by the organizations of miners have in-
dicated that the kind of work that has
been done in mine safety has been con-
sistent with the increasing productiv-
ity.

>I</|r. BOND. Mr. President, as chair-
man of the Small Business Committee
and chairman of the Regulatory Relief
Task Force, I am looking forward to
the opportunity to discuss the prob-
lems at OSHA and some potential solu-
tions. | believe we will have this debate
in earnest after next January 1, when
Congress will finally have to comply
with the Congressional Accountability
Act. For the first time, thanks to the
new Republican Congress, we will our-
selves get a feel for what we have foist-
ed upon the private sector for a genera-
tion, through OSHA regulations and
the Fair Labor Standards Act and
many others from which we have until
now exempted ourselves. This amend-
ment focuses attention on the Gregg-
Bond OSHA reform bill sooner than |
expected.

When the Senator from New Hamp-
shire and | introduced the OSHA re-
form bill in April, we tried to address
many of the problems we had heard
about from our constituents. And be-
lieve me, we have had complaints. We
have had complaints of OSHA over-
reach and OSHA overzealousness from
virtually every sector of employment:
from bakeries to construction compa-
nies to restaurants and retailers to
roofers to colleges and universities—we
have heard about problems.

Now, | don’t for 1 minute advocate
abolition of the agency. | believe they
are charged with an important public
purpose: that is, protecting the health
and safety of the American worker. No
one disputes the importance of the pur-
pose of the agency. But in this case, en-
forcement has been a problem.

Yesterday | outlined some of the ex-
amples of OSHA silliness: material
safety data sheets for common house-
hold products, material safety data
sheets which are required at every
worksite but never looked at by the
people they are supposedly protecting,
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and fines without purpose and without
merit.

| hate to tell some of the inside-the-
beltway, stuck-in-the-past crowd this,
but safe business is good business. |
have always believed that most em-
ployers have the best interests of their
employees at heart. In many cases, em-
ployer and employee are neighbors, or
members of the same church or parish,
or have kids that attend school to-
gether. Employers want the best for
their employees, and vice versa. But
even those few employers who do not
care are concerned about the bottom
line. With the rising costs of worker’s
compensation, most employers want to
do everything in their power to pro-
mote safety and health.

But OSHA still lives in the past, and
takes an adversarial role to business.
Instead of helping businesses comply
with the many rules and regulations
they set forth, they send an inspector—
who may or may not know anything
about the type of business they are in-
specting—to a worksite to try to find
as many violations as possible. The
Gregg bill would codify OSHA'’s little
used onsite consultation program,
through which Federal funds are used
to provide technical assistance to em-
ployers to assist them in complying
with OSHA standards. That way, a hos-
pital administrator who is uncertain
about specific steps her nurses should
take to comply with the bloodborne
pathogen standard or the foreman at a
construction site uncertain about how
many ladders and rails should go up to
meet the fall protection standard could
call the regional OSHA office and have
someone come out to help them come
into compliance with the law. Con-
sultation is a part of our bill, but the
Senator from Massachusetts has left
that, and other good provisions, out of
his amendment.

I would like to devote a few moments
to discussion of the cost benefit and
risk assessment provisions the Senator
from Massachusetts has included in his
amendment. As he indicated, he has
taken language directly from the
Gregg bill. I am delighted that he
agrees we should examine all OSHA
rules, and not just those over $100 mil-
lion. Perhaps it would not be too big a
step to support the rest of the Gregg
OSHA reform bill as well. But I must
say, frankly, the cost benefit and risk
assessment provisions in S. 343 are an
improvement over what we envisioned
in this bill. | think the Senator from
New Hampshire would agree that we
did not envision S. 526 as the ‘“‘be all
and end all’”” of OSHA reform. We are
open to new ideas and improvements.
And many of us—Senators DOLE, JOHN-
STON, ROTH, NICKELS, and others—have
spent the last several months working
on the fine points of what is needed to
achieve a fair regulatory system.

There are several important elements
of S. 343 that Senator KENNEDY has left
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out of his amendment, including judi-
cial review, the requirement that agen-
cies use the least costly option to im-
plement a proposed rule, and the oppor-
tunity for affected businesses to peti-
tion the agency for permission to im-
plement an alternative method of com-
pliance.

To carve out a special exemption for
OSHA from the regulatory process we
have laid out in S. 343 is just plain
silly. S. 343 clearly permits rules af-
fecting the health and safety of the
American people to go into effect with-
out delay. But if the Kennedy amend-
ment were adopted, we would not have
the opportunity to get rid of some of
the silly OSHA regulations already on
the books, that we have heard about
over and over during the last few days.
Businesses would not have the oppor-
tunity to petition for a review of mate-
rial safety data sheets for Joy deter-
gent, for instance.

So the Senator from Massachusetts
has suggested that he will take our old
language on the cost benefit and risk
assessment verbatim, knowing that we
prefer the new language. So | must ask
my colleague from Massachusetts, why
not take the whole bill?

Why not release the small business
men and women of this country, in-
cluding those in Massachusetts, from
the burden of excessive paperwork and
the threat of recordkeeping fines, as
the Gregg bill does.

Why not release the small business
men and women of Massachusetts, Mis-
souri, and every other State from the
threat of an OSHA citation—that is,
fine—in each and every circumstance
where a violation is found—even those
that do not put workers at risk or
where the employer acts immediately
to correct the program. Our bill would
give OSHA inspectors the discretion to
issue a warning in lieu of a citation in
those cases where either there is no
danger to the workers or the employer
has acted in good faith to correct a vio-
lation quickly.

Further, why not release the small
business men and women of this coun-
try, who create the new jobs that pro-
vide paychecks to families, from the
burden of large fines for paperwork,
recordkeeping, or other relatively
minor violations, as the Gregg bill
does.

Those are the reforms we need in
OSHA; we do not need to change the
good language we have agreed on re-
garding reform of the regulatory proc-
ess to accommodate the bureaucrats at
OSHA.

I urge my colleagues to reject the
Kennedy amendment.

Mr. KENNEDY. Mr. President, how
much time remains? | know there are
others who want to speak on this and
are also interested in shortening the
period.

The PRESIDING OFFICER. The Sen-
ator has approximately 10%2 minutes of
his time.

Mr. NICKLES. Mr. President, I won-
der if my friend from Massachusetts
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will agree to a unanimous consent to
reduce both sides by 5 minutes.

Mr. KENNEDY. How much time does
that leave us?

The PRESIDING OFFICER. That
would leave the Senator from Massa-
chusetts approximately 5 to 6 minutes.

Mr. KENNEDY. Fine.

Mr. NICKLES. Mr. President, | will
put the question. | ask unanimous con-
sent to reduce the time allotted to
both sides by 5 minutes.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Oklahoma.

Mr. NICKLES. Mr. President, | yield
myself 2 minutes.

I rise in strong, strong opposition to
the amendment proposed by our friend,
Senator KENNEDY. This amendment ex-
empts OSHA. It exempts it from cost-
benefit or risk assessment under this
bill. If we are going to do that, why
have a bill?

I heard my colleague say we are in-
terested in safety and if you are not—
almost imply that if you want this bill,
you are not interested in safety, and
that is totally incorrect.

Mr. President, | happened to be an
employer before coming to the Senate.
I wish | had all the OSHA volumes that
are required for a small manufacturer.
I wish | had those. They would not fit
on this desk. And if you have 60-some-
odd employees, you have reams and
reams and reams of volumes, mostly
written by unnamed bureaucrats that
know very little about business telling
you what to do, subjecting you to fines
and penalties if you do not subscribe.
To say that they should be exempt
from cost-benefit or risk assessment is
totally wrong—totally, completely
wrong. | happen to care about public
safety and the safety of our workers
and any workers in America as any-
body on this floor, but we need to rein
in unnecessary regulations. That is
what this bill is about. They should not
be exempt.

So | would urge my colleagues to
support our motion to table the Ken-
nedy amendment.

Mr. JOHNSTON. Mr. President, will
the Senator yield me 2 minutes?

The PRESIDING OFFICER. The
Chair recognizes the Senator from Lou-
isiana.

Who yields time?

Mr. NICKLES. Mr. President, | yield
the Senator 2 minutes.

Mr. JOHNSTON. Mr. President, as |
listened to the Senator from Massachu-
setts, you would have thought we were
repealing OSHA and MSHA, repealing
the underlying law that protects work-
ers and miners.

Mr. President, this bill, the Dole-
Johnston amendment, specifically
takes into consideration that all of the
standards of existing law remain in ef-
fect and are not overridden or changed.

Now, the Kennedy amendment is
based on two false premises. First, that
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good science is somehow an enemy of
health and safety. It is exactly the op-
posite. And second, that somehow the
Dole-Johnston amendment does not
allow you to take into consideration
the value of life, health and safety. And
the amendment specifically states that
administrators, or agency heads may
take into consideration and increase
the cost of regulation in order for bene-
fits, nonquantifiable benefits to health,
safety, or the environment.

Moreover, Mr. President, the Ken-
nedy amendment, while on the one
hand seeming to suggest that you have
to have benefits justifying the costs, in
another provision about which | asked
him, all the administrator has to do, if
he does not want to comply with the
fact that the benefits have to justify
costs, is say he cannot do it. Why can
he not do it? Well, he might not in
good conscience be able to do it. He
might not be able to do it because he
disagrees. He might not be able to do it
because he wants not to.

And what does he do if he does not
make this certification that the bene-
fits justify the costs? All he has to do
is publish it and send a copy to the
Congress and no problem. In other
words, Mr. President, this permits the
administrator to waste the taxpayers’
money because admittedly the benefits
do not justify the costs and no prob-
lem; we will continue to do business as
usual and waste the taxpayers’ money
without helping health and safety.

The PRESIDING OFFICER. Who
yields time?

The Chair recognizes the Senator
from Massachusetts.

Mr. KENNEDY. Mr. President, the
issue is are we going to put at risk a
set of procedures which have worked
and which we want to perfect and
which the committee is considering
and on which we are prepared to work
with our Republican colleagues by ac-
cepting a standard of using good sci-
entific information and good cost-bene-
fit analysis as was in the Gregg-Bond
bill.

This is not something that was
dreamed up by this side. It is a stand-
ard which has been included by seven
Republicans to require a certification
that there will be sound cost-benefit
relations and the best in terms of sci-
entific information will be available.
We are prepared and urge that that be
added to the existing criteria. But to
say, well, we are prepared to use a com-
plete new kind of way of regulating the
health and safety of workers in the
workplace as suggested in this bill |
think is a great disservice and puts at
serious risk the health and well-being
of workers in this country.

How much time remains, Mr. Presi-
dent?

The PRESIDING OFFICER (Mr.
COVERDELL). The Senator from Massa-
chusetts has just over 4 minutes; the
majority has 5%.

Mrs. KASSEBAUM addressed the
Chair.
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The PRESIDING OFFICER. The
Chair recognizes the Senator from Kan-
sas.

Mrs. KASSEBAUM. Mr. President, |
would like to yield myself 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. KASSEBAUM. | would just like
to say as chairman of the Labor and
Human Resources Committee, that
there is no way that either the com-
mittee or this body would ever put at
risk the lives of American workers.
That is not what is in question here.
And | find it very troubling that that is
the message being conveyed on the
floor of the Senate.

We would all agree that health and
safety standards are enormously im-
portant. That is why there has been
support over the years for OSHA.
OSHA addresses workplace hazards by
issuing safety and health standards.
That has not been the question. But
OSHA has also become one of the most
intrusive of all Federal agencies, and
that is one of the primary reasons why
we need regulatory reform.

I do not understand, as the Senator
from Illinois mentioned, why coal min-
ing fatalities would increase simply be-
cause we would do a stronger cost-ben-
efit analysis of regulations promul-
gated since April.

There has been much made about
Senator GREGG’s legislation which was,
of course, drafted and introduced with-
out knowing whether there would be a
significant regulatory reform effort.
Since we are now dealing with regu-
latory reform in this Chamber, Mr.
President, OSHA must be considered as
part of that process. And | think Sen-
ator GREGG’s legislation, as he would
acknowledge himself at this point, has
been overtaken by events.

It is really very sad to me that some-
how, some in this Chamber would say
that workers’ lives were being placed
at risk when all we are trying to do is
to make the regulatory process work in
a positive and constructive way.

The Senator from Illinois acknowl-
edged that OSHA itself is working to
eliminate about one-third of their reg-
ulations. They are recognizing that
changes need to be made. We have held
two hearings in the Labor and Human
Resources Committee, and we heard
from many witnesses that changes
must be made. But | think in no way
does this regulatory reform legislation
undermine that positive effort.

I do not know how much time | have
remaining, Mr. President.

The PRESIDING OFFICER. The Sen-
ator has 30 seconds.

Mrs. KASSEBAUM. If | may yield
myself another minute or two, | would
ask the Senator from Delaware.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. KASSEBAUM. Let me just give
you an example. For instance, OSHA is
currently working on its indoor air
quality regulation that it estimates
may cost the business community
about $8 billion to implement. This in-
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door air standard, according to OSHA,
will prevent some respiratory diseases
such as sick building syndrome, which
can cause asthma, lung irritation, and
other congestion.

Yes, that surely is a problem in some
workplaces, but we are not talking
about putting a price tag on human life
necessarily in this instance. We are
talking about congestion and irrita-
tion, and we are talking about a proc-
ess that may become so regulatory and
burdensome that we might lose the op-
portunity to have an effectively func-
tioning work force. And we threaten
our workers’ job security when the bur-
den becomes so onerous to both the
business side and the work force side.
To its credit, OSHA is now carefully
examining that proposed regulation.

There has to be a balance. It has to
be a positive one. There has to be
worker protection through health and
safety standards that operate to the
benefit of both employer and employee.
I would just suggest that this is not the
time or the place to undermine the ef-
forts that are in this legislation.

I urge my colleagues to defeat the
amendment of the Senator from Massa-
chusetts.

I yield the floor, Mr. President.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. | yield myself 15 sec-
onds. Because of the failure of occupa-
tional health and lung and respiratory
standards, the Department of Registry
of Motor Vehicles in my State of Mas-
sachusetts just closed down. So | think
it is something that is serious, at least
in my State.

I yield 1 minute to the Senator from
Illinois and the remaining time to the
Senator from West Virginia.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Illi-
nois.

Mr. SIMON. Mr. President, in re-
sponse to my friend from Kansas, the
reality is what we are doing is we are
putting in effect a procedure that will
lengthen the time in which MSHA and
OSHA can respond to problems.

She mentioned indoor air quality. |
do not know very much about it. |
know | have been in some factories and
it has been great. | have been in others
where there clearly is a problem. We
want balance, but why lengthen this
procedure that is already one that
takes years?

It just looks like a blip on the chart
when you see the coal mine fatalities
go up in 1984. I remember when we cut
back on the number of coal mine in-
spectors and that went up, and then we
put more back in and you see the line
go down.

What we are doing is making it hard-
er to get standards that make sense. |
want balance. The Senator from Kan-
sas wants balance. We will have that
with the Kennedy amendment.

The PRESIDING OFFICER. The
Chair advises the Senator from lIllinois
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that his 1 minute has expired. The Sen-
ator from Massachusetts yielded the
remaining time to the Senator from
West Virginia.

Mr. BYRD. Mr. President, | thank
the distinguished Senator from Massa-
chusetts.

I rise in support of the amendment
offered by the Senator from Massachu-
setts, which will clarify our Nation’s
policy toward protecting the American
worker by exempting the mine safety
and health regulations from the subjec-
tive cost-benefit analysis and risk as-
sessment requirements in this proposed
bill.

Recently, the Mine Safety and
Health Administration, MSHA, recog-
nized the 25th anniversary of the Coal
Mine Health and Safety Act of 1969,
which has led to a quarter-century of
effective life-saving health and safety
regulations in mining. On this anniver-

sary, mine workers, managers, and
owners all praised MSHA’s achieve-
ments.

| believe Members of the Senate need
to pause and consider the hazardous
conditions and the risks to which hard-
working miners are exposed.

During the 3-year period prior to pas-
sage of the act, an average of more
than 250 workers died annually in coal
mining accidents. Conversely, between
1992 and 1994, the average number of
annual coal mining deaths totaled
fewer than 50.

In addition, cases of black-lung dis-
ease, caused by inhalation of coal dust
in the mines, have been reduced in the
last 25 years by an average of 75 per-
cent, and the prevalence of black lung
disease among miners has declined by
more than two-thirds.

I strongly support MSHA'’s efforts in
improving mining safety conditions,
and | am thankful for the lives saved
because of the passage of the Coal Mine
Health and Safety Act 25 years ago.

I urge all Members to support the
amendment offered by the Senator
from Massachusetts to assure all
American miners that our Nation’s
prosperity will not come at the price of
their health and well-being.

Mr. President, | yield back any time.

Mrs. KASSEBAUM addressed the
Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from Kan-
sas.

Mrs. KASSEBAUM. Mr. President, |
yield back all time remaining on our
side and move to table the amendment
of the Senator from Massachusetts. 1
ask for the yeas and nays.

The PRESIDING OFFICER. The
Chair will note that the Senator from
Massachusetts still has 17 seconds re-

maining.
Mr. KENNEDY. | vyield back that
time.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts yields back
his time.

Mrs. KASSEBAUM. | ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?



S9970

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to lay on the table amendment No.
1543. The yeas and nays have been or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. LOTT. | announce that the Sen-
ator from Indiana [Mr. LUGAR] is nec-
essarily absent.

Mr. FORD. | announce that the Sen-
ator from New Mexico [Mr. BINGAMAN]
and the Senator from Ohio [Mr. GLENN]
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 58,
nays 39, as follows:

[Rollcall Vote No. 307 Leg.]

YEAS—58
Abraham Ford McCain
Ashcroft Frist McConnell
Baucus Gorton Murkowski
Bennett Gramm Nickles
Bond Grams Nunn
Breaux Grassley Packwood
Brown Gregg Pressler
Burns Hatch Roth
Campbell Hatfield Santorum
Chafee Heflin Shelb
Coats Helms . Y
Cochran Hollings S'”Tps"“
Cohen Hutchison Smith
Coverdell Inhofe Snowe
Craig Johnston Stevens
D’Amato Kassebaum Thomas
DeWine Kempthorne Thompson
Dole Kyl Thurmond
Domenici Lott Warner
Faircloth Mack

NAYS—39
Akaka Feinstein Mikulski
Biden Graham Moseley-Braun
Boxer Harkin Moynihan
Bradley Inouye Murray
Bryan Jeffords Pell
Bumpers Kennedy Pryor
Byrd Kerrey Reid
Conrad Kerry Robb
Daschle Kohl Rockefeller
Dodd Lautenberg Sarbanes
Dorgan Leahy Simon
Exon Levin Specter
Feingold Lieberman Wellstone

NOT VOTING—3

Bingaman Glenn Lugar

So the motion to lay on the table the
amendment (No. 1543) was agreed to.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
lowa.

Mr. GRASSLEY. Mr. President, |

want to respond to some unfortunate
remarks that were made by my friend
from Ohio, Senator GLENN, regarding
some of the constituents of mine who
have been mistreated by Federal agen-
cies. These are examples, over each of
the last 4 days, that my colleagues
have heard me speak about on the floor
of the Senate. And | used these exam-
ples of my constituents being mis-
treated by the bureaucracy as evidence
of the need for the regulatory reform
bill.

It is very interesting that my col-
league from Ohio was interested
enough in my constituents to go to
those Federal agencies that had abused
them and to get some talking points
for their defense. | can understand

CONGRESSIONAL RECORD —SENATE

wanting to get the story straight. We
should all want to do that. But as most
of us know, relying on an agency for
the truth can be a big mistake. | say
that to say the very least, because,
after all, we are not——

Mr. WELLSTONE. Mr. President, can
we have order in the Chamber so the
Senator from lowa can be heard?

The PRESIDING OFFICER. The Sen-
ator from Minnesota is correct. Will
the Senate please come to order and
Senators take their conversations to
the cloakroom so that we might have
order.

Mr. GRASSLEY. Mr. President, real-
ly the only person | care who hears this
is Senator GLENN. But if everybody else
wants to listen and see how what | said
these last few days is accurate, | am
going to go into those points. But, as |
said, Senator GLENN went to the agen-
cy and got their side of the story.
There is nothing wrong with that, as
long as they get the truth. But as most
of us know, relying on an agency for
the truth can be a big mistake, and |
say that at the very least. After all, we
are not having hearings on Waco and
Ruby Ridge and Whitewater because
Federal agencies and officials always
tell the truth.

Now, in regard to the incident | re-
lated on Monday, about Mr. Higman of
Akron, IA—that is in northwest lowa,
not Ohio—Akron, IA, northwest lowa.
Mr. Higman’s was the gravel company
that some of you may have heard me
use as an example.

Senator GLENN stated that a Federal
magistrate and a U.S. attorney ap-
proved the search warrant. That is all
very true. But, as | said in my remarks
on Monday, the Federal agencies, in-
cluding even the magistrate and U.S.
attorney, were relying on a phony in-
formant who, by the way, was a dis-
gruntled employee. And, by the way,
Mr. Higman was acquitted. As | said,
he, in the process, has lost $200,000 in
either legal fees or lost business.

There were supposed to be firearms
and machine guns on the property.
What did they find? They found a load-
ed .22 used for rats and varmints, not a
shotgun as was alleged by my friend
from Ohio. And it is not a crime to
have a loaded .22 rifle on your prop-
erty. Of course, if the ATF and some of
my colleagues had their way, there
would be millions of people in hot
water for having a loaded .22 on their
property.

As for the so-called toxic waste that
was on the property, the Senator from
Ohio made an unfortunate insinuation
that it could have been cyanide or
something deadly. So, what was it? It
was some drums of paint thinner.
Maybe paint thinner should not have
been on the property. But at least the
Senator from Ohio acknowledged that
Mr. Higman was acquitted. But then
the Senator said that he found that Mr.
Higman did not do it knowingly. The
fact is, Mr. Higman did not do it know-
ingly because he did not do it at all. He
did not do it at all. Who did store the
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waste on Mr. Higman’s 300-acre prop-
erty without Mr. Higman’s knowledge?
It was the paid informant that the EPA
used. This paid informant, who, by the
way, was offered $24,000 by EPA, was
actually paid only $2,000. This paid in-
formant had taken this waste, hid it on
the property, and tried to sell it to peo-
ple. And who did the Federal agencies
go after? They went after the innocent
small business owner, Mr. Higman, who
was set up by this disgruntled em-
ployee.

The fact remains that innocent peo-
ple were subjected to very harsh treat-
ment by a large force of Federal
agents, with guns brandished, because
the owner had a .22 rifle.

Remember, this is a story where |
said a shotgun was pointed in the face
of an accountant sitting at her desk
doing accounting. Where is the ration-
ality of all of this? You know the story
of Federal law enforcement agencies
out of control. These are all getting
too commonplace. And to defend these
actions only makes things worse. We
will have a lot about Waco and about
Ruby Ridge to consider in this process.

There is one other instance that the
Senator from Ohio used, and it will
take me a couple of minutes and | will
yield the floor. This is in regard to the
grain elevator problem | talked about,
the grain elevator problem where EPA
made a rule that assumed that every
grain elevator in my State was going
to operate 365 days a year, 24 hours a
day, emitting pollution into the air
when, if one little elevator operated
that long, that would be able to process
all of the 10.3-billion-bushel corn crop
of the entire United States. How ridic-
ulous can the regulation be?

The Senator from Ohio said that the
EPA is aware of this problem and that
the EPA is working on this problem.
The only reason the EPA is aware of
this problem, and supposedly is work-
ing on this problem, is because | have
introduced a bill to solve this problem
and because | grilled Carol Browner,
the EPA Administrator, on this prob-
lem before a committee. Ms. Browner
has been so-called working on it now
for 9 months and the problem is still
there. The regulation is still on the
books. And we are not getting very far.

As a matter of fact, the EPA has re-
fused to communicate with the Feed
and Grain Association since May, de-
spite the statement of the Senator
from Ohio that the EPA is working
with the grain elevator operators and
owners.

My question is, why was the EPA not
aware of the problem before initiating
such a stupid rule in the first place,
and hence the need for this legislation?
And even Ms. Browner acknowledges
that this rule does not make sense. But
do we see any changes yet? No. Because
this is another example of Federal bun-
gling and Federal inertia, and, hence,
the need for this legislation.

So | want Senator GLENN to know, |
want EPA to know, that | stand by my
constituents and, regardless of whether
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U.S. Senators or Federal agencies bring
their reputations into question, these
people were and are still innocent
small business people, trying to get by
without being strangled by an out-of-
control Federal bureaucracy.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Illi-
nois.

Mr. SIMON. Mr. President, | offer an
amendment in behalf of Senator
WELLSTONE and myself.

The PRESIDING OFFICER. The
Chair advises the Senator from Illinois
that amendment No. 1539, offered by
the Senator from Texas, is pending.

Mr. SIMON. I ask unanimous consent
that be set aside so this amendment
can be considered.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

AMENDMENT NO. 1547 TO AMENDMENT NO. 1487
(Purpose: To exempt rules and agency ac-

tions designed to protect children from

poisoning)

Mr. SIMON. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The bill clerk read as follows:

The Senator from Illinois [Mr. SiMoON], for
himself and Mr. WELLSTONE, proposes an
amendment numbered 1547 to amendment
No. 1487.

Mr. SIMON. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 25, between lines 22 and 23, insert
the following:

““(g) EXEMPTION FOR THE PROTECTION OF
CHILDREN.—None of the provisions of this
subchapter shall apply to agency rules or ac-
tions intended to protect children against
poisoning, including a rule—

““(1) relating to iron toxicity poisoning;

“(2) relating to lead poisoning from food
products; or

““(3) promulgated under the Poison Preven-
tion Packaging Act of 1970 (15 U.S.C. 1471 et
seq.).

On page 49, line 21, strike “‘or”.

On page 50, line 2, strike the period at the
end and insert ‘“; or”.

On page 50, between lines 2 and 3, insert
the following:

“(F) a rule or agency action a purpose of
which is to protect children from poisoning,
including a rule—

‘(i) relating to iron toxicity poisoning;

“(ii) relating to lead poisoning from food
products; or

“(iii) promulgated under the Poison Pre-
vention Packaging Act of 1970 (15 U.S.C. 1471
et seq.)

Mr. SIMON. Mr. President, | am
pleased to say that | think we have an
amendment that will be agreed to. It is
very simple. It says: None of the provi-
sions of this subchapter shall apply to
agency rules or actions intended to
protect children against poisoning; in-
cluding a rule, and it specifies three:

Iron toxicity poisoning. We had 28
children die of iron poisoning and those
kinds of injuries in the last 3 years;

The

CONGRESSIONAL RECORD —SENATE

Relating to lead poisoning from food
products. That is, cans that come in
from other countries that use lead sol-
dering in the top of the cans;

Third, promulgated under the Poison
Prevention Packaging Act to protect
children.

I believe my colleagues, Senator
HATCH and Senator LEVIN, find the
amendment acceptable. | do not want
to speak for them.

Mr. HATCH. Mr. President, we are
prepared to accept this amendment. |
have to say there are some who are
concerned about any exemption at this
point in the bill. But | am prepared to
accept it on behalf of the majority. I
presume that the minority is prepared
to accept the amendment.

Mr. LEVIN. Mr. President, we are not
only prepared to accept the amend-
ment, but we commend our friends
from Illinois and Minnesota for offer-
ing this amendment and for pointing
out the importance of so many of our
regulations on health and safety and
the risk that we take if we proceed
down a road which might jeopardize
some of those regulations unneces-
sarily or needlessly.

We certainly accept the amendment.

The PRESIDING OFFICER (Mr.
GRAMS). Is there further debate on the
amendment? If not, the question is on
agreeing to the amendment of the Sen-
ator from Illinois.

The amendment (No. 1547) was agreed
to.

Mr. SIMON. Mr. President, | move to
reconsider the vote by which the
amendment was agreed to.

Mr. HATCH. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, we still
want to have a few more votes today.
It is my understanding that the Do-
menici amendment is being worked on,
and the Hutchison amendment is being
negotiated. We are hopeful that we can
resolve both. If we cannot, in the case
of Hutchison, | just suggest we get it
up and vote on it, and do it as soon as
we can. So that our colleagues need to
understand what is going on. If there
are any other amendments that should
be brought to the floor at this time, I
would sure like to have them so we can
move ahead.

Mr. LEVIN. There will indeed be
other amendments available should we
want to proceed on additional votes.
We are working currently on the
Hutchison amendment, | understand,
and on the Domenici amendment as
well. They may be ready soon.

Mr. HATCH. Mr. President, | wonder
if it would not be a wise thing for the
interim periods like this when we do
not have anything else to do, when we
are waiting for people to come with
their amendment, if we laid down
amendments, such as the Glenn amend-
ment, and debated them. There are a
lot of differences between the two bills.

S9971

That would be the best way for people
to become informed on what is going
on and what the differences are. It is
also a methodology for us to get to-
gether and see if we can resolve some
of the difficulties between the two
bills. And then we will have a vote on
the Glenn amendment as soon as we
can, so everybody knows.

I think that also would help diminish
the total number of amendments that
we have. We would like to finish this
bill and finish it as soon as we can. |
think everybody is starting to feel that
way. There is no reason for the delays.

In the meantime, | do not see any
reason why those who have amend-
ments should not be here right now
presenting their amendments. We will
set aside temporarily the Domenici and
Hutchison amendments and allow any
amendment to be presented.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, it is our
intention to lay down the Glenn sub-
stitute today. Senator GLENN is not
here because of an illness in the family.
Even in his absence, we intend to lay
that down. | think it is important that
the differences between the Glenn-
Chafee amendment and the Dole-John-
ston approach be laid out clearly.
There are many remaining differences.
There are many remaining issues to be
resolved in the Dole-Johnston sub-
stitute for which amendments will be
offered.

So even though Senator GLENN can-
not be here, the Glenn-Chafee amend-
ment will be laid down a little bit later
on this afternoon. In the meantime, we
are trying to resolve these other two
amendments. There are other amend-
ments available.

Mr. HATCH. Could | also ask the mi-
nority, since we have been accepting
amendments over here and | under-
stand there is really no logical or real
objection to the Snowe bottled water
amendment, | think we ought to get
that accepted and move it through.

Mr. LEVIN. | am not familiar with
the Snowe amendment. | am happy to
become familiar with it.

Mr. HATCH. 1 think the Thomas
amendment is one that can be accepted
on your side. I think we could move
those out of the way. We could cer-
tainly be moving forward on those. As
soon as you give approval on that, we
will go ahead.

Mr. LEVIN. | am not familiar with
them. | assume our staff is.

Mr. NUNN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. NUNN. Mr. President, my re-
marks are not related to this legisla-
tion, if the managers need to interrupt
my remarks. My remarks will not last
long. But I do want to make them
today in person.
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