July 13, 1995
AMENDMENTS SUBMITTED

THE COMPREHENSIVE REGULA-
TORY REFORM ACT OF 1995

DOMENICI (AND BOND)
AMENDMENT NO. 1509

(Ordered to lie on the table.)

Mr. DOMENICI (for himself and Mr.
BoOND) submitted an amendment in-
tended to be proposed by them to
amendment No. 1487 proposed by Mr.
DoLE to the bill (S. 343) to reform the
regulatory process, and for other pur-
poses; as follows:

AMENDMENT No. 1509

At the appropriate place in the Dole sub-
stitute No. 1487, add the following new title:

TITLE I1I—AGENCY RESPONSIVENESS TO

SMALL BUSINESSES
Subtitle A—Small Business Advocacy Review
SEC. 201. DEFINITIONS.

For purposes of this subtitle, the following
definitions shall apply:

(1) AGENCY.—The term ‘“‘agency’ means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
Environmental Protection Agency; and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the Occupational Safety and
Health Administration of the Department of
Labor.

(2) AGENCY HEAD.—The term ‘“‘agency head”
means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
Administrator of the Environmental Protec-
tion Agency; and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the Assistant Secretary for Oc-
cupational Safety and Health of the Depart-
ment of Labor.

(3) CHAIRPERSON.—The term ‘‘chairperson”
means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
chairperson of such review panel designated
under section 202(a); and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the chairperson of such review
panel designated under section 202(b).

(4) CHIEF COUNSEL FOR ADVOCACY.—The
term ‘“‘Chief Counsel for Advocacy’” means
the Chief Counsel for Advocacy of the Small
Business Administration.

(5) FINAL RULE.—The term ‘“‘final rule”
means any final rule or interim final rule is-
sued by an agency for which a review panel
has been established under section
202(c)(2)(A).

(6) OFFICE.—The term “‘Office’”” means the
Office of Advocacy of the Small Business Ad-
ministration.

(7) REVIEW PANEL.—The term
panel’”” means—

(A) with respect to a significant rule of the
Environmental Protection Agency, an Envi-
ronmental Small Business Advocacy Review
Panel established under section 202(c)(2)(A);
and

(B) with respect to a significant rule of the
Occupational Safety and Health Administra-
tion of the Department of Labor, an Occupa-
tional Safety and Health Small Business Ad-
vocacy Review Panel established under sec-
tion 202(c)(2)(A).

(8) RULE.—The term “‘rule”’—

(A) means an agency statement of general
applicability and future effect, which the

“review
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agency intends to have the force and effect
of law, that is designed to implement, inter-
pret, or prescribe law or policy or to describe
the procedure or practice requirements of
the agency; and

(B) does not include any rule that is lim-
ited to agency organization, management, or
personnel matters.

(9) SIGNIFICANT RULE.—The term ‘‘signifi-
cant rule’” means any rule proposed by an
agency that the chairperson, in consultation
with the Administrator of the Office of Infor-
mation and Regulatory Affairs within the
Office of Management and Budget, reason-
ably estimates would have—

(A) an annual aggregate impact on the pri-
vate sector in an amount equal to not less
than $50,000,000; and

(B) an impact on small businesses.

(10) SMALL BUSINESS.—The term ‘“‘small
business’ has the same meaning as the term
“small business concern’ in section 3 of the
Small Business Act.

SEC. 202. SMALL BUSINESS ADVOCACY CHAIR-
PERSONS.

(&) CHAIRPERSON OF ENVIRONMENTAL RE-
VIEW PANELS.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Administrator of the Environmental Protec-
tion Agency shall designate an employee of
the Environmental Protection Agency, who
is a member of the Senior Executive Service
(as that term is defined in section 210la of
title 5, United States Code) and whose imme-
diate supervisor is appointed by the Presi-
dent, to serve as the chairperson of each En-
vironmental Small Business Advocacy Re-
view Panel and to carry out this subtitle
with respect to the Environmental Protec-
tion Agency.

(2) DISABILITY OR ABSENCE.—If the em-
ployee designated to serve as chairperson
under paragraph (1) is unable to serve as
chairperson because of disability or absence,
the Administrator of the Environmental
Protection Agency shall designate another
employee who meets the qualifications of
paragraph (1) to serve as chairperson.

(b) CHAIRPERSON OF OSHA REVIEW PAN-
ELS.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Assistant Secretary for Occupational Safety
and Health of the Department of Labor shall
designate an employee of the Occupational
Safety and Health Administration of the De-
partment of Labor, who is a member of the
Senior Executive Service (as that term is de-
fined in section 2101a of title 5, United States
Code) and whose immediate supervisor is ap-
pointed by the President, to serve as the
chairperson of each Occupational Safety and
Health Small Business Advocacy Review
Panel and to carry out the purposes of this
subtitle with respect to the Occupational
Safety and Health Administration.

(2) DISABILITY OR ABSENCE.—If the em-
ployee designated to serve as chairperson
under paragraph (1) is unable to serve as
chairperson because of disability of absence,
the Assistant Secretary for Occupational
Safety and Health of the Department of
Labor shall designate another employee who
meets the qualifications of paragraph (1) to
serve as chairperson.

(c) DUTIES OF THE CHAIRPERSON.—

(1) INITIAL DETERMINATION AND NOTIFICA-
TION.—

(A) TIMING.—The chairperson shall take
the actions described in subparagraph (B)
not later than 45 days before the earlier of—

(i) the date of publication in the Federal
Register by an agency of a general notice of
proposed rulemaking under section 553(b) of
title 5, United States Code, or any other pro-
vision of law; or
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(ii) the date of publication in the Federal
Register by an agency of a proposed rule.

(B) AcCTIONS.—With respect to a proposed
rule that is the subject of a publication de-
scribed in clause (i) or (ii) of subparagraph
(A), the chairperson shall—

(i) determine whether the subject proposed
rule constitutes a significant rule, as defined
in section 201(9); and

(ii) if the proposed rule is determined to
constitute a significant rule, notify the Ad-
ministrator of the Office of Information and
Regulatory Affairs within the Office of Man-
agement and Budget and the Chief Counsel
for Advocacy to appoint review panel mem-
bers for evaluation of the subject significant
rule.

(2) ESTABLISHMENT OF REVIEW PANELS.—

(A) IN GENERAL.—Not later than 15 days
after receiving notice under paragraph
(1)(B)(ii), or such longer period as the chair-
person may allow, review panel members
shall be appointed by the Administrator of
the Office of Information and Regulatory Af-
fairs within the Office of Management and
Budget, the Chief Counsel for Advocacy, and
the chairperson in accordance with section
203(b).

(B) EXCEPTIONS.—A review panel shall be
established in accordance with subparagraph
(A) unless the chairperson, in consultation
with the Chief Counsel for Advocacy, deter-
mines (and notifies the agency in writing of
such determination) that—

(i) a good faith effort to secure enough
non-Federal employee review panel members
necessary to constitute a quorum with re-
spect to the subject significant rule was un-
successful; and

(if) compliance with this subtitle is not re-
quired with respect to the subject significant
rule due to a lack of availability of private
sector interests.

(d) DUTIES REGARDING FINAL RULE.—

(1) IN GENERAL.—NoOt later than 45 days be-
fore the issuance of a significant final rule,
the chairperson shall—

(A) notify panel members of the intent of
the agency to issue a final rule;

(B) provide panel members with a dated
draft of the final rule to be issued;

(C) solicit comments from panel members
in connection with the duties of the review
panel described in section 203(a); and

(D) if the chairperson determines that such
action is necessary, call one or more meet-
ings of the review panel and, if a quorum is
present, direct the review panel to review,
discuss, or clarify any issue related to the
subject final rule or the preparation of the
report under paragraph (2).

(2) REPORT.—EXxcept as provided in section
204(b), not later than 5 days before the issu-
ance of a final rule, the chairperson shall
submit a report in accordance with section
204(a).

SEC. 203. SMALL BUSINESS ADVOCACY REVIEW
PANELS.

(a) GENERAL DuTiES.—Before any publica-
tion described in clause (i) or (ii) of section
202(c)(1)(A) of a proposed significant rule,
and again before the issuance of such rule as
a final rule, the review panel shall, in ac-
cordance with this subtitle—

(1) provide technical guidance to the agen-
cy, including guidance relating to—

(A) the applicability of the proposed rule
to small businesses;

(B) enforcement of and compliance with
the rule by small businesses;

(C) the consistency or redundancy of the
proposed rule with respect to other Federal,
State, and local regulations and record-
keeping requirements imposed on small busi-
nesses; and

(D) any other concerns posed by the pro-
posed rule that may impact significantly
upon small businesses; and
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(2) evaluate each rule in the context of the
requirements imposed under—

(A) subsections (b) and (c) of section 603,
paragraphs (1) through (3) of section 604(a),
section 604(b), and paragraphs (1) through (5)
of section 609 of title 5, United States Code;

(B) sections 202 and 205 of the Unfunded
Mandates Act of 1995 (Public Law 104-4);

(C) subsection (a) and paragraphs (1)
through (12) of subsection (b) of section 1 of
Executive Order No. 12866, September 30,
1993; and

(D) any other requirement under any other
Act, including those relative to regulatory
reform requirements that affect compliance,
existing Federal or State regulations that
may duplicate, overlap, or conflict with the
significant rule, and the readability and
complexity of rules and regulations.

(b) MEMBERSHIP.—Each review panel shall
be composed of—

(1) the chairperson;

(2) not less than 1 nor more than 3 mem-
bers appointed by the chairperson from
among employees of the agency who would
be responsible for carrying out the subject
significant rule;

(3) 1 member appointed by the Adminis-
trator of the Office of Information and Regu-
latory Affairs within the Office of Manage-
ment and Budget from among the employees
of that office who have specific knowledge of
or responsibilities relating to the regulatory
responsibilities of the agency that would be
responsible for carrying out the subject sig-
nificant rule;

(4) 1 member appointed by the Chief Coun-
sel for Advocacy from among the employees
of the Office; and

(5) not less than 1 nor more than 3 mem-
bers selected by the Chief Counsel for Advo-
cacy from among individuals who are rep-
resentatives of—

(A) small businesses that would be im-
pacted by the significant rule;
(B) small business sectors or industries

that would be especially impacted by the sig-
nificant rule; or

(C) organizations whose memberships are
comprised of a cross-section of small busi-
nesses.

(c) PERIOD OF APPOINTMENT; VACANCIES.—

(1) PERIOD OF APPOINTMENT.—Each review
panel member, other than the chairperson,
shall be appointed for a term beginning on
the date on which the appointment is made
and ending on the date on which the report
or written record is submitted under section
204.

(2) VACANCIES.—ANy vacancy on a review
panel shall not affect the powers of the re-
view panel, but shall be filled in the same
manner as the original appointment.

(d) QUORUM.—A quorum for the conduct of
business by a review panel shall consist of 1
member appointed from each of paragraphs
(2) through (5) of subsection (b).

(e) MEETINGS.—

(1) IN GENERAL.—Subject to paragraph (2),
the meetings of the review panel shall be at
the call of the chairperson.

(2) INITIAL MEETING.—Not later than 15
days after all review panel members nec-
essary to constitute a quorum have been ap-
pointed under subsection (b), the chairperson
shall conduct the initial meeting of the re-
view panel.

(f) POWERS OF REVIEW PANEL.—

(1) INFORMATION FROM FEDERAL AGENCIES.—
A review panel may secure, directly from
any Federal department or agency, such in-
formation as the review panel considers nec-
essary to carry out this subtitle. Upon re-
quest of the chairperson, the head of such de-
partment or agency shall furnish such infor-
mation to the review panel.

(2) POSTAL SERVICES.—A review panel may
use the United States mails in the same
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manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(9) NONCOMPENSATION OF MEMBERS.—

(1) IN GENERAL.—Members of the review
panel who are not officers or employees of
the Federal Government shall serve without
compensation.

(2) FEDERAL EMPLOYEES.—Members of the
review panel who are officers or employees of
the Federal Government shall serve without
compensation in addition to that received
for their services as officers or employees of
the Federal Government.

(h) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
detailed to a review panel without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

(i) CONSULTATION WITH OTHER ENTITIES.—
In carrying out this subtitle, the chairperson
shall consult and coordinate, to the maxi-
mum extent practicable, the activities of the
review panel with each office of the agency
that is responsible for the provision of data
or technical advice concerning a significant
rule.

SEC. 204. REPORT.

(a) IN GENERAL.—Except as provided in
subsection (b), the chairperson shall, in ac-
cordance with section 202(d)(2), submit to the
appropriate employees of the agency who
would be responsible for carrying out the
subject significant rule and to the appro-
priate committees of the Senate and the
House of Representatives a report, which
shall include—

(1) the findings and recommendations of
the review panel with respect to the signifi-
cant rule, including both the majority and
minority views of the review panel members,
regardless of the consensus of opinions that
may derive from the meetings of the review
panel; and

(2) recommendations regarding whether a
survey with respect to the subject signifi-
cant rule should be conducted under section
207, and—

(A) if so—

(i) a timeframe during which the survey
should be conducted, taking into account the
time required to implement the rule and to
gather appropriate data; and

(ii) any recommendations of the review
panel regarding the contents of the survey;
and

(B) if not, the reasons why the survey is
not recommended.

(b) FAILURE To SuBMIT REPORT.—If the
chairperson fails to submit a report under
subsection (a), not later than the date on
which the final rule is issued, the chair-
person shall—

(1) prepare a written record of such failure
detailing the reasons therefore; and

(2) submit a copy of such written record to
the head of the agency and to the appro-
priate committees of the Congress.

SEC. 205. APPLICABILITY OF OTHER LAW; JUDI-
CIAL REVIEW.

(a) INAPPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT.—The provisions of the Fed-
eral Advisory Committee Act do not apply to
any review panel established in accordance
with this subtitle.

(b) PROHIBITION ON JuDICIAL REVIEW.—NO
action or inaction of a review panel, includ-
ing any recommendations or advice of a re-
view panel or any procedure or process of a
review panel, may be subject to judicial re-
view by a court of the United States under
chapter 7 of title 5, United States Code, or
any other provision of law.

SEC. 206. MORATORIUM ON CERTAIN PUBLICA-
TIONS.

Notwithstanding any other provision of

this subtitle, no agency shall make any pub-
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lication described in clause (i) or (ii) of sec-
tion 202(c)(1)(A) until the initial chairperson
appointed under section 202 has had an ade-
quate opportunity to review the subject pro-
posed rule in accordance with section
202(c)(1)(A).

SEC. 207. PEER REVIEW SURVEY.

(a) IN GENERAL.—If a review panel makes a
recommendation in any report submitted
under section 204(a) that a survey should be
conducted with respect to a significant rule,
the agency shall contract with a private sec-
tor auditing firm or other survey-related or-
ganization to conduct a survey of a cross-
section of the small businesses impacted by
the rule.

(b) CONTENTS OF SURVEY.—Each survey
conducted under this section shall address
the impact of the significant rule on small
businesses, including—

(1) the applicability of the rule to various
small businesses;

(2) the degree to which the rule is easy to
read and comprehend;

(3) the costs to implement the rule;

(4) any recordkeeping requirements
posed by the rule; and

(5) any other technical or general issues re-
lated to the rule.

(c) AVAILABILITY OF SURVEY RESULTS.—The
results of each survey conducted under this
section shall be made available—

(1) to each interested Federal agency; and

(2) upon request, to any other interested
party, including organizations, individuals,
State and local governments, and the Con-
gress.

Subtitle B—Regulatory Ombudsmen
SEC. 211. SMALL BUSINESS AND AGRICULTURE
OMBUDSMEN.

The Small Business Act (15 U.S.C. 631 et
seq.) is amended—

(1) by redesignating section 30 as section
31; and

(2) by inserting after section 29 the follow-
ing new section:

“SEC. 30. OVERSIGHT OF REGULATORY ENFORCE-
MENT.

‘‘(a) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

““(1) BOARD.—The term ‘Board’ means a
Small Business Regulatory Fairness Board
established under subsection (c).

““(2) COVERED AGENCY.—The term ‘covered
agency’ means any agency that, as of the
date of enactment of the Comprehensive
Regulatory Reform Act of 1995, has promul-
gated any rule for which a regulatory flexi-
bility analysis was required under section 605
of title 5, United States Code, and any other
agency that promulgates any such rule, as of
the date of such promulgation.

““(3) OMBUDSMAN.—The term ‘ombudsman’
means a Regional Small Business and Agri-
culture Ombudsman designated under sub-
section (b).

““(4) REGION.—The term ‘region’ means any
area for which the Administrator has estab-
lished a regional office of the Administration
pursuant to section 4(a).

“(5) RULE.—The term ‘rule’ has the same
meaning as in section 601(2) of title 5, United
States Code.

““(b) OMBUDSMAN.—

““(1) IN GENERAL.—Not later than 180 days
after the date of enactment of the Com-
prehensive Regulatory Reform Act of 1995,
the Administrator shall designate in each re-
gion a senior employee of the Administra-
tion to serve as the Regional Small Business
and Agriculture Ombudsman in accordance
with this subsection.

““(2) DuTiEs.—Each ombudsman designated
under paragraph (1) shall—

“(A) on a confidential basis, solicit and re-
ceive comments from small business con-
cerns regarding the enforcement activities of
covered agencies;

im-
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“(B) based on comments received under
subparagraph (A), annually assign and pub-
lish a small business responsiveness rating
to each covered agency;

““(C) publish periodic reports compiling the
comments received under subparagraph (A);

““(D) coordinate the activities of the Small
Business Regulatory Fairness Board estab-
lished under subsection (c); and

““(E) establish a toll-free telephone number
to receive comments from small business
concerns under subparagraph (A).”.

SEC. 212. SMALL BUSINESS REGULATORY FAIR-
NESS BOARDS.

Section 30 of the Small Business Act (as
added by section 211 of this Act) is amended
by adding at the end the following new sub-
section:

““(c) SMALL BUSINESS REGULATORY FAIR-
NESS BOARDS.—

“(1) IN GENERAL.—Not later than 180 days
after the date of enactment of the Com-
prehensive Regulatory Reform Act of 1995,
the Administrator shall establish in each re-
gion a Small Business Regulatory Fairness
Board in accordance with this subsection.

““(2) DuTiES.—Each Board established under
paragraph (1) shall—

“(A) advise the ombudsman on matters of
concern to small business concerns relating
to the enforcement activities of covered
agencies;

“(B) conduct investigations into enforce-
ment activities by covered agencies with re-
spect to small business concerns;

“(C) issue advisory findings and rec-
ommendations regarding the enforcement
activities of covered agencies with respect to
small business concerns;

‘(D) review and approve, prior to publica-
tion—

‘(i) each small business responsiveness rat-
ing assigned under subsection (b)(2)(B); and

“(ii) each periodic report prepared under
subsection (b)(2)(C); and

“(E) prepare written opinions regarding
the reasonableness and understandability of
rules issued by covered agencies.

““(3) MEMBERSHIP.—Each Board shall con-
sist of—

“(A) 1 member appointed by the President;

““(B) 1 member appointed by the Speaker of
the House of Representatives;

“(C) 1 member appointed by the Minority
Leader of the House of Representatives;

“(D) 1 member appointed by the Majority
Leader of the Senate; and

“(E) 1 member appointed by the Minority
Leader of the Senate.

‘“(4) PERIOD OF APPOINTMENT; VACANCIES.—

““(A) PERIOD OF APPOINTMENT.—

“@) PRESIDENTIAL APPOINTEES.—Each
member of the Board appointed under sub-
paragraph (A) of paragraph (2) shall be ap-
pointed for a term of 3 years, except that the
initial member appointed under such sub-
paragraph shall be appointed for a term of 1
year.

“(ii) HOUSE OF REPRESENTATIVES AP-
POINTEES.—Each member of the Board ap-
pointed under subparagraph (B) or (C) of
paragraph (2) shall be appointed for a term of
3 years, except that the initial members ap-
pointed under such subparagraphs shall each
be appointed for a term of 2 years.

“(iill) SENATE APPOINTEES.—Each member
of the Board appointed under subparagraph
(D) or (E) of paragraph (2) shall be appointed
for a term of 3 years.

“(B) VACANCIES.—ANy vacancy on the
Board—

“(i) shall
Board; and

“(ii) shall be filled in the same manner and
under the same terms and conditions as the
original appointment.

not affect the powers of the
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““(5) CHAIRPERSON.—The Board shall select
a Chairperson from among the members of
the Board.

““(6) MEETINGS.—

“(A) IN GENERAL.—The Board shall meet at
the call of the Chairperson.

“(B) INITIAL MEETING.—Not later than 90
days after the date on which all members of
the Board have been appointed, the Board
shall hold its first meeting.

“(7) QUORUM.—A majority of the members
of the Board shall constitute a quorum for
the conduct of business, but a lesser number
may hold hearings.

*“(8) POWERS OF THE BOARD.—

““(A) HEARINGS.—The Board or, at its direc-
tion, any subcommittee or member of the
Board, may, for the purpose of carrying out
the provisions of this section, hold such
hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Board determines to be
appropriate.

““(B) WITNESS ALLOWANCES AND FEES.—Sec-
tion 1821 of title 28, United States Code, shall
apply to witnesses requested to appear at
any hearing of the Board. The per diem and
mileage allowances for any witness shall be
paid from funds available to pay the ex-
penses of the Board.

“(C) INFORMATION FROM FEDERAL AGEN-
CIES.—Upon the request of the Chairperson,
the Board may secure directly from the head
of any Federal department or agency such
information as the Board considers nec-
essary to carry out this section.

‘(D) POSTAL SERVICES.—The Board may
use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

‘“(E) DONATIONS.—The Board may accept,
use, and dispose of donations of services or
property.

“(9) BOARD PERSONNEL MATTERS.—

“(A) COMPENSATION.—Members of
Board shall serve without compensation.

““(B) TRAVEL EXPENSES.—Members of the
Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at
rates authorized for employees of agencies
under subchapter |1 of chapter 57 of title 5,
United States Code, while away from their
homes or regular places of business in the
performance of services for the Board.”.

SEC. 213. JUDICIAL REVIEW.

(a) PRoOHIBITION.—NoO action or inaction of
a Regional Small Business and Agriculture
Ombudsman or a Small Business Regulatory
Fairness Board, including any recommenda-
tions or advice of a Regional Small Business
and Agriculture Ombudsman or a Small
Business Regulatory Fairness Board or any
procedure or process of a Regional Small
Business and Agriculture Ombudsman or a
Small Business Regulatory Fairness Board,
may be subject to judicial review by a court
of the United States under chapter 7 of title
5, United States Code, or any other provision
of law.

(b) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘“Regional Small Business and
Agriculture Ombudsman’ means any om-
budsman designated under section 30(b) of
the Small Business Act, as added by section
211 of this Act.

(2) the term ““Small Business Regulatory
Fairness Board” means any board estab-
lished under section 30(c) of the Small Busi-
ness Act, as added by section 212 of this Act.

the

BAUCUS (AND OTHERS)
AMENDMENT NO. 1510
(Ordered to lie on the table.)
Mr. BAUCUS (for himself, Mr. JOHN-
STON, Mr. LAUTENBERG, Mr. BRADLEY,
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Mrs. MURRAY, Mrs. FEINSTEIN, Mr.
REID, Mrs. BOXER, Mr. MOYNIHAN, and
Mr. GLENN) submitted an amendment
intended to be proposed by them to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

Beginning on page 42, strike line 3 and all
that follows through page 44, line 14, and in-
sert the following:

“8§628. Petition for alternative method of com-
pliance

HATFIELD AMENDMENTS NOS.

1511-1512
(Ordered to lie on the table.)
Mr. HATFIELD submitted two

amendments intended to be proposed
by him to amendment No. 1487 pro-
posed by Mr. DOLE to the bill S. 343,
supra; as follows:

AMENDMENT No. 1511

At the end of the substitute amendment
add the following new section:

SEC. ___. LOCAL EMPOWERMENT AND FLEXIBIL-
ITY.

(a) FINDINGS.—The Congress finds that—

(1) historically, Federal programs have ad-
dressed the Nation’s problems by providing
categorical financial assistance with de-
tailed requirements relating to the use of
funds;

(2) while the assistance described in para-
graph (1) has been directed at critical prob-
lems, some program requirements may inad-
vertently impede the effective delivery of
services;

(3) the Nation’s local governments and pri-
vate, nonprofit organizations are dealing
with increasingly complex problems which
require the delivery of many kinds of serv-
ices;

(4) the Nation’s communities are diverse,
and different needs are present in different
communities;

(5) it is more important than ever to pro-
vide programs that—

(A) promote more effective and efficient
local delivery of services to meet the full
range of needs of individuals, families, and
society;

(B) respond flexibly to the diverse needs of
the Nation’s communities;

(C) reduce the barriers between programs
that impede local governments’ ability to ef-
fectively deliver services; and

(D) empower local governments and pri-
vate, nonprofit organizations to be innova-
tive in creating programs that meet the
unique needs of their communities while
continuing to address national policy goals;
and

(6) many communities have innovative
planning and community involvement strat-
egies for providing services, but Federal,
State, tribal governments, and local regula-
tions often hamper full implementation of
local plans.

(b) PURPOSES.—The purposes of this section
are to—

(1) enable more efficient use of Federal,
State, and local resources;

(2) place less emphasis in Federal service
programs on measuring resources and proce-
dures and more emphasis on achieving Fed-
eral, State, and local policy goals;

(3) enable local governments and private,
nonprofit organizations to adapt programs of
Federal financial assistance to the particu-
lar needs of their communities, by—

(A) drawing upon appropriations available
from more than one Federal program; and
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(B) integrating programs and program
funds across existing Federal financial as-
sistance categories; and

(4) enable local governments and private,
nonprofit organizations to work together
and build stronger cooperative partnerships
to address critical service problems.

(c) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘“‘approved local flexibility
plan” means a local flexibility plan that
combines funds from Federal, State, local
government or private sources to address the
service needs of a community (or any part of
such a plan) that is approved by the Flexibil-
ity Council under subsection (d);

(2) the term ‘‘community advisory com-
mittee’” means such a committee established
by a local government under subsection (h);

(3) the term *“‘Flexibility Council” means
the council composed of the—

(A) Assistant to the President for Domes-
tic Policy;

(B) Assistant to the President for Eco-
nomic Policy;

(C) Secretary of the Treasury;

(D) Attorney General;

(E) Secretary of the Interior;

(F) Secretary of Agriculture;

(G) Secretary of Commerce;

(H) Secretary of Labor;

() Secretary of Health and Human Serv-
ices;

(J) Secretary of Housing and Urban Devel-
opment;

(K) Secretary of Transportation;

(L) Secretary of Education;

(M) Secretary of Energy;

(N) Secretary of Veterans Affairs;

(O) Secretary of Defense;

(P) Director of Federal Emergency Man-
agement Agency;

(Q) Administrator of the Environmental
Protection Agency;

(R) Director of National Drug Control Pol-
cy;

(S) Administrator of the Small Business
Administration;

(T) Director of the Office of Management
and Budget; and

(U) Chair of the Council of Economic Ad-
visers.

(4) the term ‘“‘covered Federal financial as-
sistance program’ means an eligible Federal
financial assistance program that is included
in a local flexibility plan of a local govern-
ment;

(5) the term *‘eligible Federal financial as-
sistance program’”—

(A) means a Federal program under which
financial assistance is available, directly or
indirectly, to a local government or a quali-
fied organization to carry out the specified
program; and

(B) does not include a Federal program
under which financial assistance is provided
by the Federal Government directly to a
beneficiary of that financial assistance or to
a State as a direct payment to an individual;

(6) the term “‘eligible local government”’
means a local government that is eligible to
receive financial assistance under 1 or more
covered Federal programs;

(7) the term “‘local flexibility plan’” means
a comprehensive plan for the integration and
administration by a local government of fi-
nancial assistance provided by the Federal
Government under 2 or more eligible Federal
financial assistance programs;

(8) the term “‘local government’” means a
subdivision of a State that is a unit of gen-
eral local government (as defined under sec-
tion 6501 of title 31, United States Code);

(9) the term “‘priority funding’”” means giv-
ing higher priority (including by the assign-
ment of extra points, if applicable) to appli-
cations for Federal financial assistance sub-
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mitted by a local government having an ap-
proved local flexibility program, by—

(A) a person located in the jurisdiction of
such a government; or

(B) a qualified organization eligible for as-
sistance under a covered Federal financial
assistance program included in such a plan;

(10) the term ‘*‘qualified organization”
means a private, nonprofit organization de-
scribed in section 501(c)(3) of the Internal
Revenue Code of 1986 that is exempt from
taxation under section 501(a) of the Internal
Revenue Code of 1986; and

(11) the term ‘“‘State’” means the 50 States,
the District of Columbia, Puerto Rico, Amer-
ican Samoa, Guam, the Virgin Islands, and
any tribal government.

(d) PROVISION OF FEDERAL FINANCIAL AS-
SISTANCE IN ACCORDANCE WITH APPROVED
LocAL FLEXIBILITY PLAN.—

(1) PAYMENTS TO LOCAL GOVERNMENTS.—
Notwithstanding any other provision of law,
amounts available to a local government or
a qualified organization under a covered Fed-
eral financial assistance program included in
an approved local flexibility plan shall be
provided to and used by the local govern-
ment or organization in accordance with the
approved local flexibility plan.

(2) ELIGIBILITY FOR BENEFITS.—AnN individ-
ual or family that is eligible for benefits or
services under a covered Federal financial
assistance program included in an approved
local flexibility plan may receive those bene-
fits only in accordance with the approved
local flexibility plan.

(e) APPLICATION FOR APPROVAL OF LOCAL
FLEXIBILITY PLAN.—

(1) IN GENERAL.—A local government may
submit to the Flexibility Council in accord-
ance with this subsection an application for
approval of a local flexibility plan.

(2) CONTENTS OF APPLICATION.—AN applica-
tion submitted under this subsection shall
include—

(A)(i) a proposed local flexibility plan that
complies with paragraph (3); or

(ii) a strategic plan submitted in applica-
tion for designation as an enterprise commu-
nity or an empowerment zone under section
1391 of the Internal Revenue Code of 1986;

(B) certification by the chief executive of
the local government, and such additional
assurances as may be required by the Flexi-
bility Council, that—

(i) the local government has the ability
and authority to implement the proposed
plan, directly or through contractual or
other arrangements, throughout the geo-
graphic area in which the proposed plan is
intended to apply; and

(ii) amounts are available from non-Fed-
eral sources to pay the non-Federal share of
all covered Federal financial assistance pro-
grams included in the proposed plan; and

(C) any comments on the proposed plan
submitted under paragraph (4) by the Gov-
ernor of the State in which the local govern-
ment is located;

(D) public comments on the plan including
the transcript of at least 1 public hearing
and comments of the appropriate community
advisory committee established under sub-
section (h); and

(E) other relevant information the Flexi-
bility Council may require to approve the
proposed plan.

(3) CONTENTS OF PLAN.—A local flexibility
plan submitted by a local government under
this subsection shall include—

(A) the geographic area to which the plan
applies and the rationale for defining the
area;

(B) the particular groups of individuals, by
service needs, economic circumstances, or
other defining factors, who shall receive
services and benefits under the plan;
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(C)(i) specific goals and measurable per-
formance criteria, a description of how the
plan is expected to attain those goals and
criteria;

(ii) a description of how performance shall
be measured; and

(iii) a system for the comprehensive eval-
uation of the impact of the plan on partici-
pants, the community, and program costs;

(D) the eligible Federal financial assist-
ance programs to be included in the plan as
covered Federal financial assistance pro-
grams and the specific benefits that shall be
provided under the plan under such pro-
grams, including—

(i) criteria for determining eligibility for
benefits under the plan;

(i) the services available;

(iii) the amounts and form (such as cash,
in-kind contributions, or financial instru-
ments) of nonservice benefits; and

(iv) any other descriptive information the
Flexibility Council considers necessary to
approve the plan;

(E) except for the requirements under sub-
section (g)(2)(C), any Federal statutory or
regulatory requirement applicable under a
covered Federal financial assistance program
included in the plan, the waiver of which is
necessary to implement the plan;

(F) fiscal control and related accountabil-
ity procedures applicable under the plan;

(G) a description of the sources of all non-
Federal funds that are required to carry out
covered Federal financial assistance pro-
grams included in the plan;

(H) written consent from each qualified or-
ganization for which consent is required
under paragraph (2)(B); and

(1) other relevant information the Flexibil-
ity Council may require to approve the plan.

(4) PROCEDURE FOR APPLYING.—(A) To apply
for approval of a local flexibility plan, a
local government shall submit an applica-
tion in accordance with this subsection to
the Governor of the State in which the local
government is located.

(B) A Governor who receives an application
from a local government under subparagraph
(A) may, by no later than 30 days after the
date of that receipt—

(i) prepare comments on the proposed local
flexibility plan included in the application;

(ii) describe any State laws which are nec-
essary to waive for successful implementa-
tion of a local plan; and

(iii) submit the application and comments
to the Flexibility Council.

(C) If a Governor fails to act within 30 days
after receiving an application under subpara-
graph (B), the applicable local government
may submit the application to the Flexibil-
ity Council.

(f) REVIEW AND APPROVAL OF LOCAL FLEXI-
BILITY PLANS.—

(1) REVIEW OF APPLICATIONS.—Upon receipt
of an application for approval of a local flexi-
bility plan under this section, the Flexibility
Council shall—

(A) approve or disapprove all or part of the
plan within 45 days after receipt of the appli-
cation;

(B) notify the applicant in writing of that
approval or disapproval by not later than 15
days after the date of that approval or dis-
approval; and

(C) in the case of any disapproval of a plan,
include a written justification of the reasons
for disapproval in the notice of disapproval
sent to the applicant.

(2) APPROVAL.—(A) The Flexibility Council
may approve a local flexibility plan for
which an application is submitted under this
section, or any part of such a plan, if a ma-
jority of members of the Council determines
that—

(i) the plan or part shall improve the effec-
tiveness and efficiency of providing benefits
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under covered Federal programs included in
the plan by reducing administrative inflexi-
bility, duplication, and unnecessary expendi-
tures;

(if) the applicant local government has
adequately considered, and the plan or part
of the plan appropriately addresses, any ef-
fect that administration of each covered
Federal program under the plan or part of
the plan shall have on administration of the
other covered Federal programs under that
plan or part of the plan;

(iii) the applicant local government has or
is developing data bases, planning, and eval-
uation processes that are adequate for imple-
menting the plan or part of the plan;

(iv) the plan shall more effectively achieve
Federal financial assistance goals at the
local level and shall better meet the needs of
local citizens;

(v) implementation of the plan or part of
the plan shall adequately achieve the pur-
poses of this section and of each covered Fed-
eral financial assistance program under the
plan or part of the plan;

(vi) the plan and the application for ap-
proval of the plan comply with the require-
ments of this section;

(vii) the plan or part of the plan is ade-
quate to ensure that individuals and families
that receive benefits under covered Federal
financial assistance programs included in
the plan or part shall continue to receive
benefits that meet the needs intended to be
met under the program; and

(viii) the local government has—

(1) waived the corresponding local laws
necessary for implementation of the plan;
and

(I1) sought any necessary waivers from the
State.

(B) The Flexibility Council may not ap-
prove any part of a local flexibility plan if—

(i) implementation of that part would re-
sult in any increase in the total amount of
obligations or outlays of discretionary ap-
propriations or direct spending under cov-
ered Federal financial assistance programs
included in that part, over the amounts of
such obligations and outlays that would
occur under those programs without imple-
mentation of the part; or

(i) in the case of a plan or part that ap-
plies to assistance to a qualified organiza-
tion under an eligible Federal financial as-
sistance program, the qualified organization
does not consent in writing to the receipt of
that assistance in accordance with the plan.

(C) The Flexibility Council shall dis-
approve a part of a local flexibility plan if a
majority of the Council disapproves that
part of the plan based on a failure of the part
to comply with subparagraph (A).

(D) In approving any part of a local flexi-
bility plan, the Flexibility Council shall
specify the period during which the part is
effective.

(E) Disapproval by the Flexibility Council
of any part of a local flexibility plan submit-
ted by a local government under this title
shall not affect the eligibility of a local gov-
ernment, a qualified organization, or any in-
dividual for benefits under any Federal pro-
gram.

(3) MEMORANDA OF UNDERSTANDING.—(A)
The Flexibility Council may not approve a
part of a local flexibility plan unless each
local government and each qualified organi-
zation that would receive financial assist-
ance under the plan enters into a memoran-
dum of understanding under this paragraph
with the Flexibility Council.

(B) A memorandum of understanding under
this subsection shall specify all understand-
ings that have been reached by the Flexibil-
ity Council, the local government, and each
qualified organization that is subject to a
local flexibility plan, regarding the approval
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and implementation of all parts of a local
flexibility plan that are the subject of the
memorandum, including understandings
with respect to—

(i) all requirements under covered Federal
financial assistance programs that are to be
waived by the Flexibility Council under sub-
section (g)(2);

(ii)(1) the total amount of Federal funds
that shall be provided as benefits under or
used to administer covered Federal financial
assistance programs included in those parts;
or

(I1) a mechanism for determining that
amount, including specification of the total
amount of Federal funds that shall be pro-
vided or used under each covered Federal fi-
nancial assistance program included in those
parts;

(iif) the sources of all non-Federal funds
that shall be provided as benefits under or
used to administer those parts;

(iv) measurable performance criteria that
shall be used during the term of those parts
to determine the extent to which the goals
and performance levels of the parts are
achieved; and

(v) the data to be collected to make that
determination.

(4) LIMITATION ON CONFIDENTIALITY RE-
QUIREMENTS.—The Flexibility Council may
not, as a condition of approval of any part of
a local flexibility plan or with respect to the
implementation of any part of an approved
local flexibility plan, establish any confiden-
tiality requirement that would—

(A) impede the exchange of information
needed for the design or provision of benefits
under the parts; or

(B) conflict with law.

(9) IMPLEMENTATION OF APPROVED LOCAL
FLEXIBILITY PLANS; WAIVER OF REQUIRE-
MENTS.—

(1) PAYMENTS AND ADMINISTRATION IN AC-
CORDANCE WITH PLAN.—Notwithstanding any
other law, any benefit that is provided under
a covered Federal financial assistance pro-
gram included in an approved local flexibil-
ity plan shall be paid and administered in
the manner specified in the approved local
flexibility plan.

(2) WAIVER OF REQUIREMENTS.—(A) Not-
withstanding any other law and subject to
subparagraphs (B) and (C), the Flexibility
Council may waive any requirement applica-
ble under Federal law to the administration
of, or provision of benefits under, any cov-
ered Federal assistance program included in
an approved local flexibility plan, if that
waiver is—

(i) reasonably necessary for the implemen-
tation of the plan; and

(ii) approved by a majority of members of
the Flexibility Council.

(B) The Flexibility Council may not waive
a requirement under this paragraph unless
the Council finds that waiver of the require-
ment shall not result in a qualitative reduc-
tion in services or benefits for any individual
or family that is eligible for benefits under a
covered Federal financial assistance pro-
gram.

(C) The Flexibility Council may not waive
any requirement under this paragraph—

(i) that enforces any constitutional or stat-
utory right of an individual, including any
right under—

(1) title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.);

(1) section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 701 et seq.);

(111) title IX of the Education Amendments
of 1972 (86 Stat. 373 et seq.);

(IV) the Age Discrimination Act of 1975 (42
U.S.C. 6101 et seq.); or

(V) the Americans with Disabilities Act of
1990 (42 U.S.C. 12101 et seq.);
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(ii) for payment of a non-Federal share of
funding of an activity under a covered Fed-
eral financial assistance program; or

(iii) for grants received on a maintenance
of effort basis.

(3) SPECIAL ASSISTANCE.—ToO the extent
permitted by law, the head of each Federal
agency shall seek to provide special assist-
ance to a local government or qualified orga-
nization to support implementation of an ap-
proved local flexibility plan, including expe-
dited processing, priority funding, and tech-
nical assistance.

(4) EVALUATION AND TERMINATION.—(A) A
local government, in accordance with regula-
tions issued by the Flexibility Council,
shall—

(i) submit such reports on and cooperate in
such audits of the implementation of its ap-
proved local flexibility plan; and

(ii) periodically evaluate the effect imple-
mentation of the plan has had on—

(1) individuals who receive benefits under
the plan;

(I1) communities in which those individ-
uals live; and

(111) costs of administering covered Federal
financial assistance programs included in
the plan.

(B) No later than 90 days after the end of
the l-year period beginning on the date of
the approval by the Flexibility Council of an
approved local flexibility plan of a local gov-
ernment, and annually thereafter, the local
government shall submit to the Flexibility
Council a report on the principal activities
and achievements under the plan during the
period covered by the report, comparing
those achievements to the goals and per-
formance criteria included in the plan under
subsection (e)(3)(C).

(C)(i) The Flexibility Council may termi-
nate the effectiveness of an approved local
flexibility plan, if the Flexibility Council,
after consultation with the head of each Fed-
eral agency responsible for administering a
covered Federal financial assistance program
included in such, determines—

() that the goals and performance criteria
included in the plan under subsection
(€)(3)(C) have not been met; and

(I1) after considering any experiences
gained in implementation of the plan, that
those goals and criteria are sound.

(ii) In terminating the effectiveness of an
approved local flexibility plan under this
subparagraph, the Flexibility Council shall
allow a reasonable period of time for appro-
priate Federal, State, and local agencies and
qualified organizations to resume adminis-
tration of Federal programs that are covered
Federal financial assistance programs in-
cluded in the plan.

(5) FINAL REPORT; EXTENSION OF PLANS.—(A)
No later than 45 days after the end of the ef-
fective period of an approved local flexibility
plan of a local government, or at any time
that the local government determines that
the plan has demonstrated its worth, the
local government shall submit to the Flexi-
bility Council a final report on its implemen-
tation of the plan, including a full evalua-
tion of the successes and shortcomings of the
plan and the effects of that implementation
on individuals who receive benefits under
those programs.

(B) The Flexibility Council may extend the
effective period of an approved local flexibil-
ity plan for such period as may be appro-
priate, based on the report of a local govern-
ment under subparagraph (A).

(h) COMMUNITY ADVISORY COMMITTEES.—

(1) ESTABLISHMENT.—A local government
that applies for approval of a local flexibility
plan under this section shall establish a com-
munity advisory committee in accordance
with this section.
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(2) FUNCTIONS.—A community advisory
committee shall advise a local government
in the development and implementation of
its local flexibility plan, including advice
with respect to—

(A) conducting public hearings; and

(B) reviewing and commenting on all com-
munity policies, programs, and actions under
the plan which affect low income individuals
and families, with the purpose of ensuring
maximum coordination and responsiveness
of the plan in providing benefits under the
plan to those individuals and families.

(3) MEMBERSHIP.—The membership of a
community advisory committee shall—

(A) be comprised of—

(i) persons with leadership experience in
the private and voluntary sectors;

(i) local elected officials;

(iii) representatives of participating quali-
fied organizations; and

(iv) the general public; and

(B) include individuals and representatives
of community organizations who shall help
to enhance the leadership role of the local
government in developing a local flexibility
plan.

(4) OPPORTUNITY FOR REVIEW AND COMMENT
BY COMMITTEE.—Before submitting an appli-
cation for approval of a final proposed local
flexibility plan, a local government shall
submit the final proposed plan for review and
comment by a community advisory commit-
tee established by the local government.

(5) COMMITTEE REVIEW OF REPORTS.—Before
submitting annual or final reports on an ap-
proved Federal assistance plan, a local gov-
ernment or private nonprofit organization
shall submit the report for review and com-
ment to the community advisory committee.

(i) TECHNICAL AND OTHER ASSISTANCE.—

(1) TECHNICAL ASSISTANCE.—(A) The Flexi-
bility Council may provide, or direct that
the head of a Federal agency provide, tech-
nical assistance to a local government or
qualified organization in developing informa-
tion necessary for the design or implementa-
tion of a local flexibility plan.

(B) Assistance may be provided under this
paragraph if a local government makes a re-
quest that includes, in accordance with re-
quirements established by the Flexibility
Council—

(i) a description of the local flexibility plan
the local government proposes to develop;

(i) a description of the groups of individ-
uals to whom benefits shall be provided
under covered Federal assistance programs
included in the plan; and

(iii) such assurances as the Flexibility
Council may require that—

(1) in the development of the application to
be submitted under this title for approval of
the plan, the local government shall provide
adequate opportunities to participate to—

(aa) individuals and families that shall re-
ceive benefits under covered Federal finan-
cial assistance programs included in the
plan; and

(bb) governmental agencies that admin-
ister those programs; and

(1) the plan shall be developed after con-
sidering fully—

(aa) needs expressed by those individuals
and families;

(bb) community priorities; and

(cc) available governmental resources in
the geographic area to which the plan shall
apply.

(2) DETAILS TO COUNCIL.—At the request of
the Flexibility Council and with the ap-
proval of an agency head who is a member of
the Council, agency staff may be detailed to
the Flexibility Council on a nonreimbursable
basis.

(J) FLEXIBILITY COUNCIL.—

(1) FuncTioNs.—The Flexibility Council
shall—

CONGRESSIONAL RECORD —SENATE

(A) receive, review, and approve or dis-
approve local flexibility plans for which ap-
proval is sought under this section;

(B) upon request from an applicant for
such approval, direct the head of an agency
that administers a covered Federal financial
assistance program under which substantial
Federal financial assistance would be pro-
vided under the plan to provide technical as-
sistance to the applicant;

(C) monitor the progress of development
and implementation of local flexibility
plans;

(D) perform such other functions as are as-
signed to the Flexibility Council by this sec-
tion; and

(E) issue regulations to implement this
section within 180 days after the date of its
enactment.

(2) REPORTS.—No less than 18 months after
the date of the enactment of this Act, and
annually thereafter, the Flexibility Council
shall submit a report on the 5 Federal regu-
lations that are most frequently waived by
the Flexibility Council for local govern-
ments with approved local flexibility plans
to the President and the Congress. The
President shall review the report and deter-
mine whether to amend or terminate such
Federal regulations.

(k) REPORT.—NoO later than 54 months after
the date of the enactment of this Act, the
Comptroller General of the United States
shall submit to the Congress, a report that—

(1) describes the extent to which local gov-
ernments have established and implemented
approved local flexibility plans;

(2) evaluates the effectiveness of covered
Federal assistance programs included in ap-
proved local flexibility plans; and

(3) includes recommendations with respect
to local flexibility.

AMENDMENT No. 1512

Add at the end of the substitute amend-
ment the following new section:

SEC. ___. LOCAL EMPOWERMENT AND FLEXIBIL-
ITY.

(a) FINDINGS.—The Congress finds that—

(1) historically, Federal social service pro-
grams have addressed the Nation’s social
problems by providing categorical assistance
with detailed requirements relating to the
use of funds;

(2) while the assistance described in para-
graph (1) has been directed at critical prob-
lems, some program requirements may inad-
vertently impede the effective delivery of so-
cial services;

(3) the Nation’s local governments and pri-
vate, nonprofit organizations are dealing
with increasingly complex social problems
which require the delivery of many kinds of
social services;

(4) the Nation’s communities are diverse,
and different social needs are present in dif-
ferent communities;

(5) it is more important than ever to pro-
vide programs that—

(A) promote local delivery of social serv-
ices to meet the full range of needs of indi-
viduals and families;

(B) respond flexibly to the diverse needs of
the Nation’s communities;

(C) reduce the barriers between programs
that impede local governments’ ability to ef-
fectively deliver social services; and

(D) empower local governments and pri-
vate, nonprofit organizations to be innova-
tive in creating programs that meet the
unique needs of the people in their commu-
nities while continuing to address national
social service goals; and

(6) many communities have innovative
planning and community involvement strat-
egies for social services, but Federal, State,
and local regulations often hamper full im-
plementation of local plans.
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(b) PURPOSES.—The purposes of this section
are to—

(1) enable more efficient use of Federal,
State, and local resources;

(2) place less emphasis in Federal social
service programs on measuring resources and
procedures and more emphasis on achieving
Federal, State, and local social services
goals;

(3) enable local governments and private,
nonprofit organizations to adapt programs of
Federal assistance to the particular needs of
low income citizens and the operating prac-
tices of recipients, by—

(A) drawing upon appropriations available
from more than one Federal program; and

(B) integrating programs and program
funds across existing Federal assistance cat-
egories; and

(4) enable local governments and private,
nonprofit organizations to work together
and build stronger cooperative partnerships
to address critical social service problems.

(c) DEFINITIONS.—For purposes of this
Act—
(1) the term ‘“‘approved local flexibility

plan” means a local flexibility plan that
combines funds from Federal, State, local
government, tribal government or private
sources to address the social service needs of
a community (or any part of such a plan)
that is approved by the Community Enter-
prise Board under subsection (e);

(2) the term ‘“‘community advisory com-
mittee’” means such a committee established
by a local government under subsection (g);

(3) the term “‘Community Enterprise
Board’” means the board established by the
President that is composed of the—

(A) Vice President;

(B) Assistant to the President for Domestic
Policy;

(C) Assistant to the President for Eco-
nomic Policy;

(D) Secretary of the Treasury;

(E) Attorney General;

(F) Secretary of the Interior;

(G) Secretary of Agriculture;

(H) Secretary of Commerce;

(1) Secretary of Labor;

(J) Secretary of Health and Human Serv-
ices;

(K) Secretary of Housing and Urban Devel-
opment;

(L) Secretary of Transportation;

(M) Secretary of Education;

(N) Administrator of the Environmental
Protection Agency;

(O) Director of National Drug Control Pol-
icy;

(P) Administrator of the Small Business
Administration;

(Q) Director of the Office of Management
and Budget; and

(R) Chair of the Council of Economic Ad-
visers.

(4) the term ‘‘covered Federal assistance
program’” means an eligible Federal assist-
ance program that is included in a local
flexibility plan of a local government;

(5) the term *“‘eligible Federal assistance
program”—

(A) means a Federal program under which
assistance is available, directly or indi-
rectly, to a local government or a qualified
organization to carry out a program for—

(i) economic development;

(if) employment training;

(iii) health;

(iv) housing;

(v) nutrition;

(vi) other social services; or

(vii) rural development; and

(B) does not include a Federal program
under which assistance is provided by the
Federal Government directly to a bene-
ficiary of that assistance or to a State as a
direct payment to an individual;
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(6) the term “‘eligible local government”
means a local government that is eligible to
receive assistance under 1 or more covered
Federal programs;

(7) the term “‘local flexibility plan”” means
a comprehensive plan for the integration and
administration by a local government of as-
sistance provided by the Federal Govern-
ment under 2 or more eligible Federal assist-
ance programs;

(8) the term “‘local government’” means a
subdivision of a State that is a unit of gen-
eral local government (as defined under sec-
tion 6501 of title 31, United States Code);

(9) the term ‘“‘low income” means having
an income that is not greater than 200 per-
cent of the Federal poverty income level;

(10) the term “‘priority funding’ means giv-
ing higher priority (including by the assign-
ment of extra points, if applicable) to appli-
cations for Federal assistance submitted by
a local government having an approved local
flexibility program, by—

(A) a person located in the jurisdiction of
such a government; or

(B) a qualified organization eligible for as-
sistance under a covered Federal assistance
program included in such a plan;

(11) the term ‘‘qualified organization™
means a private, nonprofit organization de-
scribed in section 501(c)(3) of the Internal
Revenue Code of 1986 that is exempt from
taxation under section 501(a) of the Internal
Revenue Code of 1986; and

(12) the term “‘State’” means the 50 States,
the District of Columbia, Puerto Rico, Amer-
ican Samoa, Guam, the Virgin Islands, and
any Indian tribal government.

(d) DEMONSTRATION PROGRAM.—The Com-
munity Enterprise Board shall—

(1) establish and administer a local flexi-
bility demonstration program by approving
local flexibility plans in accordance with the
provisions of this section;

(2) no later than 180 days after the date of
the enactment of this Act, select no more
than 30 local governments from no more
than 6 States to participate in such program,
of which—

(A) 3 States shall each have a population of
3,500,000 or more as determined under the
most recent decennial census; and

(B) 3 States shall each have a population of
3,500,000 or less as determined under the
most recent decennial census.

(e) PROVISION OF FEDERAL ASSISTANCE IN
ACCORDANCE WITH APPROVED LOCAL FLEXI-
BILITY PLAN.—

(1) PAYMENTS TO LOCAL GOVERNMENTS.—
Notwithstanding any other provision of law,
amounts available to a local government or
a qualified organization under a covered Fed-
eral assistance program included in an ap-
proved local flexibility plan shall be provided
to and used by the local government or orga-
nization in accordance with the approved
local flexibility plan.

(2) ELIGIBILITY FOR BENEFITS.—AnN individ-
ual or family that is eligible for benefits or
services under a covered Federal assistance
program included in an approved local flexi-
bility plan may receive those benefits only
in accordance with the approved local flexi-
bility plan.

(f) APPLICATION FOR APPROVAL OF LOCAL
FLEXIBILITY PLAN.—

(1) IN GENERAL.—A local government may
submit to the Community Enterprise Board
in accordance with this subsection an appli-
cation for approval of a local flexibility plan.

(2) CONTENTS OF APPLICATION.—AN applica-
tion submitted under this subsection shall
include—

(A) a proposed local flexibility plan that
complies with paragraph (3);

(B) certification by the chief executive of
the local government, and such additional
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assurances as may be required by the Com-
munity Enterprise Board, that—

(i) the local government has the ability
and authority to implement the proposed
plan, directly or through contractual or
other arrangements, throughout the geo-
graphic area in which the proposed plan is
intended to apply;

(ii) amounts are available from non-Fed-
eral sources to pay the non-Federal share of
all covered Federal assistance programs in-
cluded in the proposed plan; and

(iii) low income individuals and families
that reside in that geographic area partici-
pated in the development of the proposed
plan;

(C) any comments on the proposed plan
submitted under paragraph (4) by the Gov-
ernor of the State in which the local govern-
ment is located;

(D) public comments on the plan including
the transcript of at least 1 public hearing
and comments of the appropriate community
advisory committee established under sub-
section (i); and

(E) other relevant information the Com-
munity Enterprise Board may require to ap-
prove the proposed plan.

(3) CONTENTS OF PLAN.—A local flexibility
plan submitted by a local government under
this subsection shall include—

(A) the geographic area to which the plan
applies and the rationale for defining the
area;

(B) the particular groups of individuals, by
age, service needs, economic circumstances,
or other defining factors, who shall receive
services and benefits under the plan;

(C)(i) specific goals and measurable per-
formance criteria, a description of how the
plan is expected to attain those goals and
criteria;

(ii) a description of how performance shall
be measured; and

(D) a system for the comprehensive evalua-
tion of the impact of the plan on partici-
pants, the community, and program costs;

(E) the eligible Federal assistance pro-
grams to be included in the plan as covered
Federal assistance programs and the specific
benefits that shall be provided under the
plan under such programs, including—

(i) criteria for determining eligibility for
benefits under the plan;

(ii) the services available;

(iii) the amounts and form (such as cash,
in-kind contributions, or financial instru-
ments) of nonservice benefits; and

(iv) any other descriptive information the
Community Enterprise Board considers nec-
essary to approve the plan;

(F) except for the requirements under sub-
section (h)(2)(C), any Federal statutory or
regulatory requirement applicable under a
covered Federal assistance program included
in the plan, the waiver of which is necessary
to implement the plan;

(G) fiscal control and related accountabil-
ity procedures applicable under the plan;

(H) a description of the sources of all non-
Federal funds that are required to carry out
covered Federal assistance programs in-
cluded in the plan;

(1) written consent from each qualified or-
ganization for which consent is required
under subsection (e)(2)(B); and

(J) other relevant information the Commu-
nity Enterprise Board may require to ap-
prove the plan.

(4) PROCEDURE FOR APPLYING.—(A) To apply
for approval of a local flexibility plan, a
local government shall submit an applica-
tion in accordance with this subsection to
the Governor of the State in which the local
government is located.

(B) A Governor who receives an application
from a local government under subparagraph
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(A) may, by no later than 30 days after the
date of that receipt—

(i) prepare comments on the proposed local
flexibility plan included in the application;

(ii) describe any State laws which are nec-
essary to waive for successful implementa-
tion of a local plan; and

(iii) submit the application and comments
to the Community Enterprise Board.

(C) If a Governor fails to act within 30 days
after receiving an application under subpara-
graph (B), the applicable local government
may submit the application to the Commu-
nity Enterprise Board.

(9) REVIEW AND APPROVAL OF LOCAL FLEXI-
BILITY PLANS.—

(1) REVIEW OF APPLICATIONS.—Upon receipt
of an application for approval of a local flexi-
bility plan under this section, the Commu-
nity Enterprise Board shall—

(A) approve or disapprove all or part of the
plan within 45 days after receipt of the appli-
cation;

(B) notify the applicant in writing of that
approval or disapproval by not later than 15
days after the date of that approval or dis-
approval; and

(C) in the case of any disapproval of a plan,
include a written justification of the reasons
for disapproval in the notice of disapproval
sent to the applicant.

(2) APPROVAL.—(A) The Community Enter-
prise Board may approve a local flexibility
plan for which an application is submitted
under this section, or any part of such a
plan, if a majority of members of the Board
determines that—

(i) the plan or part shall improve the effec-
tiveness and efficiency of providing benefits
under covered Federal programs included in
the plan by reducing administrative inflexi-
bility, duplication, and unnecessary expendi-
tures;

(if) the applicant local government has
adequately considered, and the plan or part
of the plan appropriately addresses, any ef-
fect that administration of each covered
Federal program under the plan or part of
the plan shall have on administration of the
other covered Federal programs under that
plan or part of the plan;

(iii) the applicant local government has or
is developing data bases, planning, and eval-
uation processes that are adequate for imple-
menting the plan or part of the plan;

(iv) the plan shall more effectively achieve
Federal assistance goals at the local level
and shall better meet the needs of local citi-
zens;

(v) implementation of the plan or part of
the plan shall adequately achieve the pur-
poses of this title and of each covered Fed-
eral assistance program under the plan or
part of the plan;

(vi) the plan and the application for ap-
proval of the plan comply with the require-
ments of this section;

(vii) the plan or part of the plan is ade-
quate to ensure that individuals and families
that receive benefits under covered Federal
assistance programs included in the plan or
part shall continue to receive benefits that
meet the needs intended to be met under the
program;

(viii) the qualitative level of those benefits
shall not be reduced for any individual or
family; and

(ix) the local government has—

(1) waived the corresponding local laws
necessary for implementation of the plan;
and

(I1) sought any necessary waivers from the
State.

(B) The Community Enterprise Board may
not approve any part of a local flexibility
plan if—

(i) implementation of that part would re-
sult in any increase in the total amount of
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obligations or outlays of discretionary ap-
propriations or direct spending under cov-
ered Federal assistance programs included in
that part, over the amounts of such obliga-
tions and outlays that would occur under
those programs without implementation of
the part; or

(i) in the case of a plan or part that ap-
plies to assistance to a qualified organiza-
tion under an eligible Federal assistance pro-
gram, the qualified organization does not
consent in writing to the receipt of that as-
sistance in accordance with the plan.

(C) The Community Enterprise Board shall
disapprove a part of a local flexibility plan if
a majority of the Board disapproves that
part of the plan based on a failure of the part
to comply with subparagraph (A).

(D) In approving any part of a local flexi-
bility plan, the Community Enterprise Board
shall specify the period during which the
part is effective. An approved local flexibil-
ity plan shall not be effective after the date
of the termination of effectiveness of this
section under subsection (I)(1).

(E) Disapproval by the Community Enter-
prise Board of any part of a local flexibility
plan submitted by a local government under
this section shall not affect the eligibility of
a local government, a qualified organization,
or any individual for benefits under any Fed-
eral program.

(3) MEMORANDA OF UNDERSTANDING.—(A)
The Community Enterprise Board may not
approve a part of a local flexibility plan un-
less each local government and each quali-
fied organization that would receive assist-
ance under the plan enters into a memoran-
dum of understanding under this subsection
with the Community Enterprise Board.

(B) A memorandum of understanding under
this subsection shall specify all understand-
ings that have been reached by the Commu-
nity Enterprise Board, the local government,
and each qualified organization that is sub-
ject to a local flexibility plan, regarding the
approval and implementation of all parts of
a local flexibility plan that are the subject of
the memorandum, including understandings
with respect to—

(i) all requirements under covered Federal
assistance programs that are to be waived by
the Community Enterprise Board under sub-
section (h)(2);

(ii)(1) the total amount of Federal funds
that shall be provided as benefits under or
used to administer covered Federal assist-
ance programs included in those parts; or

(I1) a mechanism for determining that
amount, including specification of the total
amount of Federal funds that shall be pro-
vided or used under each covered Federal as-
sistance program included in those parts;

(iii) the sources of all non-Federal funds
that shall be provided as benefits under or
used to administer those parts;

(iv) measurable performance criteria that
shall be used during the term of those parts
to determine the extent to which the goals
and performance levels of the parts are
achieved; and

(v) the data to be collected to make that
determination.

(4) LIMITATION ON CONFIDENTIALITY RE-
QUIREMENTS.—The Community Enterprise
Board may not, as a condition of approval of
any part of a local flexibility plan or with re-
spect to the implementation of any part of
an approved local flexibility plan, establish
any confidentiality requirement that
would—

(A) impede the exchange of information
needed for the design or provision of benefits
under the parts; or

(B) conflict with law.

(h) IMPLEMENTATION OF APPROVED LOCAL
FLEXIBILITY PLANS; WAIVER OF REQUIRE-
MENTS.
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(1) PAYMENTS AND ADMINISTRATION IN AC-
CORDANCE WITH PLAN.—Notwithstanding any
other law, any benefit that is provided under
a covered Federal assistance program in-
cluded in an approved local flexibility plan
shall be paid and administered in the manner
specified in the approved local flexibility
plan.

(2) WAIVER OF REQUIREMENTS.—(A) Not-
withstanding any other law and subject to
subparagraphs (B) and (C), the Community
Enterprise Board may waive any require-
ment applicable under Federal law to the ad-
ministration of, or provision of benefits
under, any covered Federal assistance pro-
gram included in an approved local flexibil-
ity plan, if that waiver is—

(i) reasonably necessary for the implemen-
tation of the plan; and

(ii) approved by a majority of members of
the Community Enterprise Board.

(B) The Community Enterprise Board may
not waive a requirement under this sub-
section unless the Board finds that waiver of
the requirement shall not result in a quali-
tative reduction in services or benefits for
any individual or family that is eligible for
benefits under a covered Federal assistance
program.

(C) The Community Enterprise Board may
not waive any requirement under this sub-
section—

(i) that enforces any constitutional or stat-
utory right of an individual, including any
right under—

(1) title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.);

(1) section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 701 et seq.);

(111) title IX of the Education Amendments
of 1972 (86 Stat. 373 et seq.);

(IV) the Age Discrimination Act of 1975 (42
U.S.C. 6101 et seq.); or

(V) the Americans with Disabilities Act of
1990;

(ii) for payment of a non-Federal share of
funding of an activity under a covered Fed-
eral assistance program; or

(iii) for grants received on a maintenance
of effort basis.

(3) SPECIAL ASSISTANCE.—To0 the extent
permitted by law, the head of each Federal
agency shall seek to provide special assist-
ance to a local government or qualified orga-
nization to support implementation of an ap-
proved local flexibility plan, including expe-
dited processing, priority funding, and tech-
nical assistance.

(4) EVALUATION AND TERMINATION.—(A) A
local government, in accordance with regula-
tions issued by the Community Enterprise
Board, shall—

(i) submit such reports on and cooperate in
such audits of the implementation of its ap-
proved local flexibility plan; and

(ii) periodically evaluate the effect imple-
mentation of the plan has had on—

(1) individuals who receive benefits under
the plan;

(I1) communities in which those individ-
uals live; and

(111) costs of administering covered Federal
assistance programs included in the plan.

(B) No later than 90 days after the end of
the 1-year period beginning on the date of
the approval by the Community Enterprise
Board of an approved local flexibility plan of
a local government, and annually thereafter,
the local government shall submit to the
Community Enterprise Board a report on the
principal activities and achievements under
the plan during the period covered by the re-
port, comparing those achievements to the
goals and performance criteria included in
the plan under subsection (f)(3)(C).

(C)(i) If the Community Enterprise Board,
after consultation with the head of each Fed-
eral agency responsible for administering a
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covered Federal assistance program included
in an approved local flexibility plan of a
local government, determines—

(1) that the goals and performance criteria
included in the plan under subsection
®(3)(C) have not been met; and

(I1) after considering any experiences
gained in implementation of the plan, that
those goals and criteria are sound,
the Community Enterprise Board may termi-
nate the effectiveness of the plan.

(i) In terminating the effectiveness of an
approved local flexibility plan under this
subparagraph, the Community Enterprise
Board shall allow a reasonable period of time
for appropriate Federal, State, and local
agencies and qualified organizations to re-
sume administration of Federal programs
that are covered Federal assistance pro-
grams included in the plan.

(5) FINAL REPORT; EXTENSION OF PLANS.—(A)
No later than 45 days after the end of the ef-
fective period of an approved local flexibility
plan of a local government, or at any time
that the local government determines that
the plan has demonstrated its worth, the
local government shall submit to the Com-
munity Enterprise Board a final report on its
implementation of the plan, including a full
evaluation of the successes and shortcomings
of the plan and the effects of that implemen-
tation on individuals who receive benefits
under those programs.

(B) The Community Enterprise Board may
extend the effective period of an approved
local flexibility plan for such period as may
be appropriate, based on the report of a local
government under subparagraph (A).

(i) COMMUNITY ADVISORY COMMITTEES.—

(1) EsSTABLISHMENT.—A local government
that applies for approval of a local flexibility
plan under this section shall establish a com-
munity advisory committee in accordance
with this subsection.

(2) FUNCTIONS.—A community advisory
committee shall advise a local government
in the development and implementation of
its local flexibility plan, including advice
with respect to—

(A) conducting public hearings;

(B) representing the interest of low income
individuals and families; and

(C) reviewing and commenting on all com-
munity policies, programs, and actions under
the plan which affect low income individuals
and families, with the purpose of ensuring
maximum coordination and responsiveness
of the plan in providing benefits under the
plan to those individuals and families.

(3) MEMBERSHIP.—The membership of a
community advisory committee shall—

(A) be comprised of—

(i) low income individuals, who shall—

(1) comprise at least one-third of the mem-
bership; and

(I1) include minority individuals who are
participants or who qualify to participate in
eligible Federal assistance programs;

(i) representatives of low income individ-
uals and families;

(iii) persons with leadership experience in
the private and voluntary sectors;

(iv) local elected officials;

(v) representatives of participating quali-
fied organizations; and

(vi) the general public; and

(B) include individuals and representatives
of community organizations who shall help
to enhance the leadership role of the local
government in developing a local flexibility
plan.

(4) OPPORTUNITY FOR REVIEW AND COMMENT
BY COMMITTEE.—Before submitting an appli-
cation for approval of a final proposed local
flexibility plan, a local government shall
submit the final proposed plan for review and
comment by a community advisory commit-
tee established by the local government.
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(5) COMMITTEE REVIEW OF REPORTS.—Before
submitting annual or final reports on an ap-
proved assistance plan, a local government
or private nonprofit organization shall sub-
mit the report for review and comment to
the community advisory committee.

(J) TECHNICAL AND OTHER ASSISTANCE.—

(1) TECHNICAL ASSISTANCE.—(A) The Com-
munity Enterprise Board may provide, or di-
rect that the head of a Federal agency pro-
vide, technical assistance to a local govern-
ment or qualified organization in developing
information necessary for the design or im-
plementation of a local flexibility plan.

(B) Assistance may be provided under this
subsection if a local government makes a re-
quest that includes, in accordance with re-
quirements established by the Community
Enterprise Board—

(i) a description of the local flexibility plan
the local government proposes to develop;

(ii) a description of the groups of individ-
uals to whom benefits shall be provided
under covered Federal assistance programs
included in the plan; and

(iii) such assurances as the Community En-
terprise Board may require that—

(1) in the development of the application to
be submitted under this title for approval of
the plan, the local government shall provide
adequate opportunities to participate to—

(aa) low income individuals and families
that shall receive benefits under covered
Federal assistance programs included in the
plan; and

(bb) governmental agencies that admin-
ister those programs; and

(1) the plan shall be developed after con-
sidering fully—

(aa) needs expressed by those individuals
and families;

(bb) community priorities; and

(cc) available governmental resources in
the geographic area to which the plan shall
apply.

(2) DETAILS TO BOARD.—At the request of
the Chairman of the Community Enterprise
Board and with the approval of an agency
head who is a member of the Board, agency
staff may be detailed to the Community En-
terprise Board on a nonreimbursable basis.

(k) COMMUNITY ENTERPRISE BOARD.—

(1) FuNcTIONS.—The Community Enter-
prise Board shall—

(A) receive, review, and approve or dis-
approve local flexibility plans for which ap-
proval is sought under this section;

(B) upon request from an applicant for
such approval, direct the head of an agency
that administers a covered Federal assist-
ance program under which substantial Fed-
eral assistance would be provided under the
plan to provide technical assistance to the
applicant;

(C) monitor the progress of development
and implementation of local flexibility
plans;

(D) perform such other functions as are as-
signed to the Community Enterprise Board
by this section; and

(E) issue regulations to implement this
section within 180 days after the date of its
enactment.

(2) REPORTS.—NoO less than 18 months after
the date of the enactment of this Act, and
annually thereafter, the Community Enter-
prise Board shall submit a report on the 5
Federal regulations that are most frequently
waived by the Community Enterprise Board
for local governments with approved local
flexibility plans to the President and the
Congress. The President shall review the re-
port and determine whether to amend or ter-
minate such Federal regulations.

(I) TERMINATION AND REPEAL; REPORT.—

(1) TERMINATION AND REPEAL.—This section
is repealed on the date that is 5 years after
the date of the enactment of this Act.
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(2) REPORT.—NOo later than 4 years after
the date of the enactment of this Act, the
Comptroller General of the United States
shall submit to the Congress, a report that—

(A) describes the extent to which local gov-
ernments have established and implemented
approved local flexibility plans;

(B) evaluates the effectiveness of covered
Federal assistance programs included in ap-
proved local flexibility plans; and

(C) includes recommendations with respect
to continuing local flexibility.

BUMPERS AMENDMENT NO. 1513

(Ordered to lie on the table.)

Mr. BUMPERS submitted an amend-
ment No. 1487 proposed by Mr. DOLE to
the bill S. 343, supra; as follows:

On page 74, line 3 add ‘‘independently” im-
mediately prior to ‘“decide”’.

McCAIN (AND LIEBERMAN)
AMENDMENT NO. 1514

(Ordered to lie on the table.)

Mr. McCAIN (for himself and Mr.
LIEBERMAN) submitted an amendment
intended to be proposed by him to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

At the end of the amendment insert the
following new section:

SEC. . REPEAL OF MEDICARE AND MEDICAID
COVERAGE DATA BANK.

(a) REPEAL.—

(1) IN GENERAL.—Section 13581 of the Omni-
bus Budget Reconciliation Act of 1993 is
hereby repealed.

(2) APPLICATION OF THE SOCIAL SECURITY
ACT.—The Social Security Act shall be ap-
plied and administered as if section 13581 of
the Omnibus Budget Reconciliation Act of
1993 (and the amendments made by such sec-
tion) had not been enacted.

(b) STUDY AND REPORT.—

(1) STuDY.—The Secretary of Health and
Human Services (hereafter in this subsection
referred to as the ““Secretary’’) shall conduct
a study on how to achieve the objectives of
the data bank described in section 1144 of the
Social Security Act (as in effect on the day
before the date of the enactment of this Act)
in the most cost-effective manner, taking
into account—

(A) the administrative burden of such data
bank on private sector entities and govern-
ments,

(B) the possible duplicative reporting re-
quirements of the Health Care Financing Ad-
ministration in effect on such date of enact-
ment, and

(C) the legal ability of such entities and
governments to acquire the required infor-
mation.

(2) REPORTS.—The Secretary shall report
to the Congress on the results of the study
described in paragraph (1) by not later than
180 days after the date of the enactment of
this Act.

® Mr. MCcCAIN. Mr. President, this
amendment would eliminate a large
and unjustified administrative burden
imposed on employers by an ill-consid-
ered piece of legislation passed 2 years
ago. Specifically, it would repeal the
Medicare and Medicaid coverage data
bank, section 13581 of OBRA 1993, a law
that is extremely expensive, burden-
some, punitive, and in my view, en-
tirely unnecessary.

The data bank law requires every em-
ployer who offers health care coverage
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to provide substantial and often dif-
ficult-to-obtain information on current
and past employees and their depend-
ents, including names, Social Security
numbers, health care plans, and period
of coverage. Employers that do not sat-
isfy this considerable reporting obliga-
tion are subject to substantial pen-
alties, possibly up to $250,000 per year
or even more if the failure to report is
found to be deliberate.

The purported objective of the data
bank law is to ensure reimbursement of
costs to Medicare or Medicaid when a
third party is the primary payor. This
is a legitimate objective. However, if
the objective of the data bank is to pre-
serve Medicare and Medicaid funds,
why is it necessary to mandate infor-
mation on all employees, the vast ma-
jority of whom have no direct associa-
tion with either the Medicare or Medic-
aid Program?

Last year, | introduced S. 1933 to re-
peal the Medicare and Medicaid cov-
erage data bank. Unfortunately, this
bill did not pass in the 103d Congress,
in part because of a questionable Con-
gressional Budget Office analysis that
estimated that the data bank would
save the Federal Government about $1
billion. In contrast, the General Ac-
counting Office found that ‘“‘as envi-
sioned, the data bank would have cer-
tain inherent problems and likely
achieve little or no savings to the Med-
icare and Medicaid programs.” Still,
due primarily to the fiction that the
data bank would save money, S. 1933
was not enacted last year.

The GAO report on the data bank law
also found that employers are not cer-
tain of their specific reporting obliga-
tions, because HCFA has not provided
adequate guidance. Much of the infor-
mation which is required is not typi-
cally collected by employers, such as
Social Security numbers of dependents
and certain health insurance informa-
tion. Some employers have even ques-
tioned whether it is legal for them
under various privacy laws to seek to
obtain the required information.

The GAO report further found that
employers are facing significant costs
in complying with the reporting re-
quirements, including the costs of rede-
signing their payroll and personnel sys-
tems. It cites one company with 44,000
employees that would have costs of ap-
proximately $52,000 and another com-
pany with 4,000 employees that would
have costs of $12,000. Overall, the
American Payroll Association esti-
mated last year that this requirement
will cost between $50,000 and $100,000
per company.

I would add that the reporting re-
quirement applies only to employers
that provide health insurance coverage
to their employees. It is unconscion-
able that we are adding costs and pen-
alties to those who have been most
diligent in providing health coverage
to their employees. The last thing that
the Federal Government should do is
impose disincentives to employee
health care coverage, which is one of
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the unintended consequences of the
data bank law.

Perhaps the most disturbing aspect
of the data bank law is that its enor-
mous costs have little or no cor-
responding benefit. The GAO report
concluded that ‘““The additional infor-
mation gathering and record keeping
required by the data bank appears to
provide little benefit to Medicare or
Medicaid in recovering mistaken pay-
ments.”” This is in part because HCFA
is already obtaining this information
in a much more efficient manner than
that required under OBRA 1993.

For example, OBRA 1989 provides for
HCFA to periodically match Medicare
beneficiary data with Internal Revenue
Service employment information—the
Data Match Program. Also, HCFA di-
rectly asks beneficiaries about primary
payor coverage. To the extent that the
data bank duplicates these efforts, any
potential savings will not be realized.
It is clearly preferable to require HCFA
to use the information it already has
than to require the private sector to
provide duplicative information.

The GAO report found that ‘“‘the data
match not only can provide the same
information [as the Data Bank] with-
out raising the potential problems de-
scribed above, but it can do so at less
cost.” It also recognized that both the
data match and data bank processes
rely too much on an after-the-fact re-
covery approach, and recommended en-
hancing up-front identification of
other insurance and avoiding erroneous
payments. In this regard, it docu-
mented that HCFA has already initi-
ated this prospective approach.

For these and other reasons, the
Labor and Human Resources Appro-
priations report last year contained
language prohibiting the use of Federal
funds for developing or maintaining
the data bank. However, this provision
by itself did not revoke the require-
ment that covered entities must still
provide the required information on
the health coverage of current and
former employees and their families,
This would have resulted in the bizarre
situation in which covered employers
would have had to report the informa-
tion, but there would have been no
data bank to process or retrieve it.

Finally, in response to the public
outcry about this Federal mandate, the
Health Care Financing Administration
[HCFA] indicated that it will not be en-
forcing the data bank’s reporting re-
quirements in fiscal year 1995. It stated
that in light of the refusal of Congress
to fund the data bank, ‘““‘we have agreed
to stay an administrative action to im-
plement the current requirements, in-
cluding the promulgation of reporting
forms and instructions. Therefore, we
will not expect employers to compile
the necessary information or file the
required reports. Likewise, no sanc-
tions will be imposed for failure to file
such reports.”’

This was a major step in the right di-
rection. However, the data bank and its
reporting requirements are still in the
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law and are still scheduled to be imple-
mented in the next fiscal year. Con-
sequently, this year | have reintro-
duced my data bank repeal bill, S. 194.
I have recently been informed that the
CBO has revised its scoring to recog-
nize that the data bank would not save
the Federal Government any money.
This removed the only argument in
favor of the data bank and the only
major impediment to its repeal.

Mr. President, the Federal Govern-
ment continues to impose substantial
financial burdens on the private sector
without fully accepting its share of the
burden to implement a program. We
should once again expect the worst
case scenario to occur: employers will
provide the required information at
substantial administrative burden,
there will be no data bank in which to
make use of it, and even if a data bank
were funded and established, the infor-
mation stored could not be used effi-
ciently to save Medicare or Medicaid
funds.

I do not want this repeal to be con-
strued, in any way, as opposition to
HCFA obtaining the information it
needs to administer the Medicare and
Medicaid programs efficiently, and ob-
taining reimbursement from third
party payors when appropriate. To as-
sure that HCFA has the information it
needs, the bill also requires the Sec-
retary of HHS to conduct a study and
report to Congress on how to achieve
the purported objectives of the data
bank in the most cost-effective manner
possible.

The Secretary’s study would have to
take into consideration the adminis-
trative costs and burden on the private
sector and the Government of process-
ing and providing the necessary infor-
mation versus the benefits and savings
that such reporting requirements
would produce. It must also consider
current HCFA reporting requirements
and the ability of entities to obtain the
required information legally and effi-
ciently.

Too often, Congress considers only
the costs savings to the Federal Gov-
ernment of legislation while ignoring
costs to other parties. The Medicare
and Medicaid data bank is a case in
point. Congress required information
on millions of employees to save the
Federal Government money. Yet, it
will cost employers more money to
comply than the Government saves.
Congress must stop passing laws that
impose large, unjustified, administra-
tive burdens on other entities. It must
consider the impact of its actions on
the whole economy and not just on the
Government.

In summary, the reporting require-
ment for the Medicare and Medicaid
data bank is duplicative, burdensome,
ineffective, and unnecessary. The GAO
has characterized it as creating an ava-
lanche of unnecessary paperwork for
both HCFA and employers. It penalizes
employers who provide health care ben-
efits to their workers—exactly the op-
posite goal we should be pursuing. The
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data bank should be repealed and a
more cost-effective approach should be
found to ensure that Medicare and
Medicaid are appropriately reimbursed
by primary payors.

Mr. President, the 90 associations, or-
ganizations, and individual employers
in this coalition continue to demand
repeal of this law. Their message is
clear. The Federal Government must
stop imposing unjustified burdens on
the private sector.e

KYL AMENDMENT NO. 1515

(Ordered to lie on the table.)

Mr. KYL submitted an amendment
intended to be proposed by him to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

On page 75, between lines 12 and 13, insert
the following:

““(c) In reviewing an agency interpretation
of a statute made in a rulemaking or an ad-
judication, the reviewing court shall—

““(1) hold erroneous and unlawful an agency
interpretation that fails to give effect to the
unambiguously expressed intent of Congress;
or

“(2) if the statute is silent or ambiguous
with respect to an issue, hold arbitrary and
capricious or an abuse of discretion an agen-
cy action for which the agency has—

““(A) refused or failed to consider a permis-
sible construction of the statute on the
ground that the statute precludes consider-
ation of that interpretation; or

““(B) failed to explain in a reasoned analy-
sis why the agency selected the interpreta-
tion it chose and why it rejected other per-
missible interpretations of the statute.

““(d) Notwithstanding any other provision
of law, the provisions of subsection (c) shall
apply to, and supplement, the requirements
contained in any statute for the review of
final agency action that is not otherwise
subject to this section.

JOHNSTON AMENDMENT NO. 1516

Mr. JOHNSTON proposed an amend-
ment to amendment No. 1487 proposed
by Mr. DoLE to the bill S. 343, supra; as
follows:

On page 25, line 19 strike out ‘180 days”’
and insert in lieu thereof “‘one year”.

BAUCUS (AND OTHERS)
AMENDMENT NO. 1517

Mr. JOHNSTON (for Mr. BAucus, Mr.
JOHNSTON, Mr. LAUTENBERG, Mr. BRAD-
LEY, Mrs. MURRAY, Mrs. FEINSTEIN, Mr.
REID, Mr. MOYNIHAN, Mr. GLENN, and
Mr. KENNEDY) proposed an amendment
to amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

Strike out all of section 628 (on p. 42 begin-
ning at line 3 strike out all through line 13
on p. 44) and renumber section 629 as section
628.

On p. 73 in the table of contents for SUB-
CHAPTER [II—ANALYSIS OF AGENCY
RULES, replace ‘628. Requirements for
major environmental management activi-
ties” with 628. Petition for alternative
method of compliance”.

On page 57, lines 6 and 7 strike out the
phrase ‘“or a major environmental manage-
ment activity’’.

KOHL AMENDMENT NO. 1518
(Ordered to lie on the table.)
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Mr. KOHL submitted an amendment
intended to be proposed by him to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

On page 46, insert between lines 4 and 5 the
following:

“630. NONAPPLICABILITY TO CERTAIN NEGO-
TIATED RULES.

““(a) The provisions of subchapters Il and
111 of chapter 6 of title 5, United States Code
(as added by section 4 of this Act) shall not
apply to any rule developed pursuant to pro-
cedures authorized by subchapter 111 of chap-
ter 5 of such title (relating to consensual
rule-making through negotiation), unless the
rule to be proposed on promulgated by the
agency is significantly different from the
consensus developed through such proce-
dures.

““(b) The Administrative Conference of the
United States shall, no later than March 31,
1996, submit a report to the appropriate com-
mittees of the Congress describing the expe-
rience of agencies with consensus procedures
that in its judgement are equivalent in effect
to those specified by subchapter 111 of chap-
ter 5 and with respect to which it would be
appropriate to make applicable the provi-
sions of subsection (a) of this section. In ad-
dition, the report shall include an assess-
ment of the effects of the application of the
Federal Advisory Committee Act to consen-
sual rule-making procedures and may make
recommendations in connection therewith.”

FORD AMENDMENT NO. 1519

(Ordered to lie on the table.)

Mr. FORD submitted an amendment
intended to be proposed by him to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

On page 14, line 16, strike the semicolon
and insert the following: *‘, and includes Fed-
eral approval of a plan or program adopted
by 2 or more States that contains parallel or
coordinated provisions that were developed
in response to a Federal direction or under
threat of Federal action;

REID AMENDMENTS NO. 1520-1522

(Ordered to lie on the table.)

Mr. REID submitted three amend-
ments intended to be proposed by him
to amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

AMENDMENT No. 1520

On page 42, line 19, strike out ‘$10,000,000"

and insert in lieu thereof ‘“$100,000,000"".

AMENDMENT NoO. 1521
On page 43, line 7, strike out “‘or welfare”
and insert in lieu thereof *“, welfare, or the
environment’’.

AMENDMENT No. 1522

On page 43, beginning with line 8, strike
out all through line 7 on page 44.

CAMPBELL AMENDMENT NO. 1523

(Ordered to lie on the table.)

Mr. CAMPBELL submitted an
amendment intended to be proposed by
him to amendment No. 1487 proposed
by Mr. DoLE to the bill S. 343, supra; as
follows:

On page 14, after line 16, amend section 621
of title 5, United States Code, as added by
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section 4(a) of the amendment No. 1487 by in-
serting after paragraph (5), the following new
paragraph:

““(6) The term ‘major rule’ does not include
a rule that approves, in whole or in part, a
plan or program that provides for the imple-
mentation, maintenance, or enforcement of
Federal standards or requirements adopted
by an individual State;”’

BOXER AMENDMENT NO. 1524

Mrs. BOXER (for herself, Mrs. MuUR-
RAY, Ms. MIKULSKI, Mr. LAUTENBERG,
Mr. BRADLEY, Mrs. FEINSTEIN, Mr. DOR-

GAN, Mr. KENNEDY, Mr. REID, Mr.
BIDEN, Mr. LEAHY, Ms. MOSELEY-
BRAUN, Mr. BuMPERS, and Mr.

DASCHLE) proposed an amendment to
the bill, supra; as follows:

On page 19, line 7, strike the period and in-
sert the following: *; or (xiii) a rule intended
to implement section 354 of the Public
Health Service Act (42 U.S.C. 263b) (as added
by section 2 of the Mammography Quality
Standards Act of 1992).”.

DOLE AMENDMENT NO. 1525

Mr. DOLE proposed an amendment to
amendment No. 1524, proposed by Mrs.
BOXER, to the bill, S. 343, supra; as fol-
lows:

In lieu of the matter proposed to be in-
serted, insert the following:

It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, or water- or food-borne
pathogens, polio, tuberculosis, measles, viral
hepatitis, syphilis, or all other infectious
and parasitic diseases.

GRAHAM AMENDMENTS NO. 1526-
1529

(Ordered to lie on the table.)

Mr. GRAHAM submitted four amend-
ments intended to be proposed by him
to amendment No. 1487, proposed by
Mr. DoOLE, to the bill, S. 343, supra; as
follows:

AMENDMENT No. 1526

On page 4, line 9, insert before the semi-
colon the following: ““, including, where prac-
ticable, performance-based standards’.

AMENDMENT No. 1527

On page 7, line 18, insert ‘“‘any perform-
ance-based standards,’” after “‘of,”’.

AMENDMENT No. 1528

On page 77, line 6, insert before the semi-
colon the following: *“, including any per-
formance-based standards’’.

AMENDMENT No. 1529

On page 92, line 20, insert ‘‘the achieve-
ment of any performance-based standards
and” after ‘‘statement,”.

CAMPBELL (AND OTHERS)
AMENDMENT NO. 1530

(Ordered to lie on the table.)
Mr. CAMPBELL (for himself, Mr.
WARNER, and Mr. RoBB) submitted an
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amendment intended to be proposed by
them to amendment No. 1487 proposed
by Mr. DoLE to the bill S. 343, supra; as
follows:

On page 14, after line 16, amend section 621
of title 5, United States Code, as added by
section 4(a) of the amendment No. 1487 by in-
serting after paragraph (5), the following new
paragraph:

““(6) The term ‘major rule’ does not include
a rule that approves, in whole or in part, a
plan or program that provides for the imple-
mentation, maintenance, or enforcement of
Federal standards or requirements adopted
by an individual State that is not part of a
coordinated, multi-state program.

HATCH AMENDMENT NO. 1531

Mr. HATCH proposed an amendment
to amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

At the appropriate place in the amend-
ment, add the following:

It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, or water or food borne patho-
gens, polio, tuberculosis, measles, viral hepa-
titis, syphilis, or all other infectious and
parasitic diseases.

BOXER AMENDMENT NO. 1532

Mrs. BOXER (for herself, Mrs. MUR-
RAY, Ms. MIKULSKI, Mr. LAUTENBERG,
Mr. BRADLEY, Mrs. FEINSTEIN, Mr. DOR-
GAN, Mr. KENNEDY, Mr. REID, Mr.
BUMPERS, Mr. BIDEN, Mr. LEAHY, Ms.
MOSELEY-BRAUN, Mr. DASCHLE, and Mr.
COHEN) proposed an amendment to the
bill, supra; as follows:

On page 19, line 7, strike the period and in-
sert the following: *‘; or (xiii) a rule intended
to implement section 354 of the Public
Health Service Act (42 U.S.C. 263b) (as added
by section 2 of the Mammography Quality
Standards Act of 1992).".

DOMENICI (AND OTHERS)
AMENDMENT NO. 1533

Mr. DOMENICI (for himself, Mr.
BOND, Mr. BINGAMAN, Mr. COHEN, and
Mr. ABRAHAM) proposed an amendment
to amendment No. 1487, proposed by
Mr. DoOLE, to the bill, S. 343, supra; as
follows:

AMENDMENT No. 1533

At the appropriate place in the Dole sub-
stitute, add the following new title:

TITLE II—AGENCY RESPONSIVENESS TO
SMALL BUSINESSES

Subtitle A—Small Business Advocacy Review
SEC. 201. DEFINITIONS.

For purposes of this subtitle, the following
definitions shall apply:

(1) AGENCY.—The term ‘“‘agency’ means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
Environmental Protection Agency; and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the Occupational Safety and
Health Administration of the Department of
Labor.
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(2) AGENCY HEAD.—The term ‘“‘agency head”
means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
Administrator of the Environmental Protec-
tion Agency; and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the Assistant Secretary for Oc-
cupational Safety and Health of the Depart-
ment of Labor.

(3) CHAIRPERSON.—The term ‘‘chairperson”
means—

(A) with respect to the Environmental
Small Business Advocacy Review Panel, the
chairperson of such review panel designated
under section 202(a); and

(B) with respect to the Occupational Safe-
ty and Health Small Business Advocacy Re-
view Panel, the chairperson of such review
panel designated under section 202(b).

(4) CHIEF COUNSEL FOR ADVOCACY.—The
term ‘““Chief Counsel for Advocacy’” means
the Chief Counsel for Advocacy of the Small
Business Administration.

(5) FINAL RULE.—The term ‘“‘final rule”
means any final rule or interim final rule is-
sued by an agency for which a review panel
has been established under  section
202(c)(2)(A).

(6) OFFICE.—The term “‘Office”” means the
Office of Advocacy of the Small Business Ad-
ministration.

(7) REVIEW PANEL.—The term
panel’”” means—

(A) with respect to a significant rule of the
Environmental Protection Agency, an Envi-
ronmental Small Business Advocacy Review
Panel established under section 202(c)(2)(A);
and

(B) with respect to a significant rule of the
Occupational Safety and Health Administra-
tion of the Department of Labor, an Occupa-
tional Safety and Health Small Business Ad-
vocacy Review Panel established under sec-
tion 202(c)(2)(A).

(8) RULE.—The term “‘rule”’—

(A) means an agency statement of general
applicability and future effect, which the
agency intends to have the force and effect
of law, that is designed to implement, inter-
pret, or prescribe law or policy or to describe
the procedure or practice requirements of
the agency; and

(B) does not include any rule that is lim-
ited to agency organization, management, or
personnel matters.

(9) SIGNIFICANT RULE.—The term ‘‘signifi-
cant rule” means any rule proposed by an
agency that the chairperson, in consultation
with the Administrator of the Office of Infor-
mation and Regulatory Affairs within the
Office of Management and Budget, reason-
ably estimates would have—

(A) an annual aggregate impact on the pri-
vate sector in an amount equal to not less
than $50,000,000; and

(B) an impact on small businesses.

(10) SMALL BUSINESS.—The term ‘“‘small
business’ has the same meaning as the term
“small business concern’ in section 3 of the
Small Business Act.

SEC. 202. SMALL BUSINESS ADVOCACY CHAIR-
PERSONS.

(a) CHAIRPERSON OF ENVIRONMENTAL RE-
VIEW PANELS.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Administrator of the Environmental Protec-
tion Agency shall designate an employee of
the Environmental Protection Agency, who
is a member of the Senior Executive Service

“review
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(as that term is defined in section 210la of
title 5, United States Code) and whose imme-
diate supervisor is appointed by the Presi-
dent, to serve as the chairperson of each En-
vironmental Small Business Advocacy Re-
view Panel and to carry out this subtitle
with respect to the Environmental Protec-
tion Agency.

(2) DISABILITY OR ABSENCE.—If the em-
ployee designated to serve as chairperson
under paragraph (1) is unable to serve as
chairperson because of disability or absence,
the Administrator of the Environmental
Protection Agency shall designate another
employee who meets the qualifications of
paragraph (1) to serve as chairperson.

(b) CHAIRPERSON OF OSHA REVIEW PAN-
ELS.—

(1) IN GENERAL.—Not later than 30 days
after the date of enactment of this Act, the
Assistant Secretary for Occupational Safety
and Health of the Department of Labor shall
designate an employee of the Occupational
Safety and Health Administration of the De-
partment of Labor, who is a member of the
Senior Executive Service (as that term is de-
fined in section 2101a of title 5, United States
Code) and whose immediate supervisor is ap-
pointed by the President, to serve as the
chairperson of each Occupational Safety and
Health Small Business Advocacy Review
Panel and to carry out the purposes of this
subtitle with respect to the Occupational
Safety and Health Administration.

(2) DISABILITY OR ABSENCE.—If the em-
ployee designated to serve as chairperson
under paragraph (1) is unable to serve as
chairperson because of disability of absence,
the Assistant Secretary for Occupational
Safety and Health of the Department of
Labor shall designate another employee who
meets the qualifications of paragraph (1) to
serve as chairperson.

(c) DUTIES OF THE CHAIRPERSON.—

(1) INITIAL DETERMINATION AND NOTIFICA-
TION.—

(A) TIMING.—The chairperson shall take
the actions described in subparagraph (B)
not later than 45 days before the earlier of—

(i) the date of publication in the Federal
Register by an agency of a general notice of
proposed rulemaking under section 553(b) of
title 5, United States Code, or any other pro-
vision of law; or

(ii) the date of publication in the Federal
Register by an agency of a proposed rule.

(B) AcTIONS.—With respect to a proposed
rule that is the subject of a publication de-
scribed in clause (i) or (ii) of subparagraph
(A), the chairperson shall—

(i) determine whether the subject proposed
rule constitutes a significant rule, as defined
in section 201(9); and

(ii) if the proposed rule is determined to
constitute a significant rule, notify the Ad-
ministrator of the Office of Information and
Regulatory Affairs within the Office of Man-
agement and Budget and the Chief Counsel
for Advocacy to appoint review panel mem-
bers for evaluation of the subject significant
rule.

(2) ESTABLISHMENT OF REVIEW PANELS.—

(A) IN GENERAL.—Not later than 15 days
after receiving notice under paragraph
(1)(B)(ii), or such longer period as the chair-
person may allow, review panel members
shall be appointed by the Administrator of
the Office of Information and Regulatory Af-
fairs within the Office of Management and
Budget, the Chief Counsel for Advocacy, and
the chairperson in accordance with section
203(b).
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(B) EXCEPTIONS.—A review panel shall be
established in accordance with subparagraph
(A) unless the chairperson, in consultation
with the Chief Counsel for Advocacy, deter-
mines (and notifies the agency in writing of
such determination) that—

(i) a good faith effort to secure enough
non-Federal employee review panel members
necessary to constitute a quorum with re-
spect to the subject significant rule was un-
successful; and

(if) compliance with this subtitle is not re-
quired with respect to the subject significant
rule due to a lack of availability of private
sector interests.

(d) DUTIES REGARDING FINAL RULE.—

(1) IN GENERAL.—Not later than 45 days be-
fore the issuance of a significant final rule,
the chairperson shall—

(A) notify panel members of the intent of
the agency to issue a final rule;

(B) provide panel members with a dated
draft of the final rule to be issued;

(C) solicit comments from panel members
in connection with the duties of the review
panel described in section 203(a); and

(D) if the chairperson determines that such
action is necessary, call one or more meet-
ings of the review panel and, if a quorum is
present, direct the review panel to review,
discuss, or clarify any issue related to the
subject final rule or the preparation of the
report under paragraph (2).

(2) REPORT.—EXxcept as provided in section
204(b), not later than 5 days before the issu-
ance of a final rule, the chairperson shall
submit a report in accordance with section
204(a).

SEC. 203. SMALL BUSINESS ADVOCACY REVIEW
PANELS.

(a) GENERAL DuTIES.—Before any publica-
tion described in clause (i) or (ii) of section
202(c)(1)(A) of a proposed significant rule,
and again before the issuance of such rule as
a final rule, the review panel shall, in ac-
cordance with this subtitle provide technical
guidance to the agency, including guidance
relating to—

(1) the applicability of the proposed rule to
small businesses;

(2) compliance with the rule by small busi-
nesses;

(3) the consistency or redundancy of the
proposed rule with respect to other Federal,
State, and local laws or regulations and rec-
ordkeeping requirements imposed on small
businesses; and

(4) any other concerns posed by the pro-
posed rule that may impact significantly
upon small businesses.

(b) MEMBERSHIP.—Each review panel shall
be composed of—

(1) the chairperson;

(2) not less than 1 nor more than 3 mem-
bers appointed by the chairperson from
among employees of the agency who would
be responsible for carrying out the subject
significant rule;

(3) 1 member appointed by the Adminis-
trator of the Office of Information and Regu-
latory Affairs within the Office of Manage-
ment and Budget from among the employees
of that office who have specific knowledge of
or responsibilities relating to the regulatory
responsibilities of the agency that would be
responsible for carrying out the subject sig-
nificant rule;

(4) 1 member appointed by the Chief Coun-
sel for Advocacy from among the employees
of the Office; and
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(5) not less than 1 nor more than 3 mem-
bers selected by the Chief Counsel for Advo-
cacy from among individuals who are rep-
resentatives of—

(A) small businesses that would be im-
pacted by the significant rule;

(B) small business sectors or industries
that would be especially impacted by the sig-
nificant rule; or

(C) organizations whose memberships are
comprised of a cross-section of small busi-
nesses.

(c) PERIOD OF APPOINTMENT; VACANCIES.—

(1) PERIOD OF APPOINTMENT.—Each review
panel member, other than the chairperson,
shall be appointed for a term beginning on
the date on which the appointment is made
and ending on the date on which the report
or written record is submitted under section
204.

(2) VACANCIES.—ANy vacancy on a review
panel shall not affect the powers of the re-
view panel, but shall be filled in the same
manner as the original appointment.

(d) QUORUM.—A quorum for the conduct of
business by a review panel shall consist of 1
member appointed from each of paragraphs
(2) through (5) of subsection (b).

(e) MEETINGS.—

(1) IN GENERAL.—Subject to paragraph (2),
the meetings of the review panel shall be at
the call of the chairperson.

(2) INITIAL MEETING.—Not later than 15
days after all review panel members nec-
essary to constitute a quorum have been ap-
pointed under subsection (b), the chairperson
shall conduct the initial meeting of the re-
view panel.

(f) POWERS OF REVIEW PANEL.—

(1) INFORMATION FROM FEDERAL AGENCIES.—
A review panel may secure, directly from
any Federal department or agency, such in-
formation as the review panel considers nec-
essary to carry out this subtitle. Upon re-
quest of the chairperson, the head of such de-
partment or agency shall furnish such infor-
mation to the review panel.

(2) POSTAL SERVICES.—A review panel may
use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(g) NONCOMPENSATION OF MEMBERS.—

(1) IN GENERAL.—Members of the review
panel who are not officers or employees of
the Federal Government shall serve without
compensation.

(2) FEDERAL EMPLOYEES.—Members of the
review panel who are officers or employees of
the Federal Government shall serve without
compensation in addition to that received
for their services as officers or employees of
the Federal Government.

(h) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
detailed to a review panel without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

(i) CONSULTATION WITH OTHER ENTITIES.—
In carrying out this subtitle, the chairperson
shall consult and coordinate, to the maxi-
mum extent practicable, the activities of the
review panel with each office of the agency
that is responsible for the provision of data
or technical advice concerning a significant
rule.

SEC. 204. REPORT.

(a) IN GENERAL.—Except as provided in
subsection (b), the chairperson shall, in ac-
cordance with section 202(d)(2), submit to the
appropriate employees of the agency who
would be responsible for carrying out the
subject significant rule and to the appro-
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priate committees of the Senate and the
House of Representatives a report, which
shall include—

(1) the findings and recommendations of
the review panel with respect to the signifi-
cant rule, including both the majority and
minority views of the review panel members,
regardless of the consensus of opinions that
may derive from the meetings of the review
panel; and

(2) recommendations regarding whether a
survey with respect to the subject signifi-
cant rule should be conducted under section
207, and—

(A) if so—

(i) a timeframe during which the survey
should be conducted, taking into account the
time required to implement the rule and to
gather appropriate data; and

(ii) any recommendations of the review
panel regarding the contents of the survey;
and

(B) if not, the reasons why the survey is
not recommended.

(b) FAILURE To SuBMIT REPORT.—If the
chairperson fails to submit a report under
subsection (a), not later than the date on
which the final rule is issued, the chair-
person shall—

(1) prepare a written record of such failure
detailing the reasons therefore; and

(2) submit a copy of such written record to
the head of the agency and to the appro-
priate committees of the Congress.

SEC. 205. APPLICABILITY OF OTHER LAW; JUDI-
CIAL REVIEW.

(a) INAPPLICABILITY OF FEDERAL ADVISORY
COMMITTEE ACT.—The provisions of the Fed-
eral Advisory Committee Act do not apply to
any review panel established in accordance
with this subtitle.

(b) PROHIBITION ON JUDICIAL REVIEW.—NO
action or inaction of a review panel, includ-
ing any recommendations or advice of a re-
view panel or any procedure or process of a
review panel, may be subject to judicial re-
view by a court of the United States under
chapter 7 of title 5, United States Code, or
any other provision of law.

SEC. 206. SURVEY.

(a) IN GENERAL.—If a review panel makes a
recommendation in any report submitted
under section 204(a) that a survey should be
conducted with respect to a significant rule,
the agency shall contract with a private sec-
tor auditing firm or other survey-related or-
ganization to conduct a survey of a cross-
section of the small businesses impacted by
the rule.

(b) CONTENTS OF SURVEY.—Each survey
conducted under this section shall address
the impact of the significant rule on small
businesses, including—

(1) the applicability of the rule to various
small businesses;

(2) the degree to which the rule is easy to
read and comprehend;

(3) the costs to implement the rule;

(4) any recordkeeping requirements
posed by the rule; and

(5) any other technical or general issues re-
lated to the rule.

(€) AVAILABILITY OF SURVEY RESULTS.—The
results of each survey conducted under this
section shall be made available—

(1) to each interested Federal agency; and

(2) upon request, to any other interested
party, including organizations, individuals,
State and local governments, and the Con-
gress.

Subtitle B—Regulatory Ombudsmen
SEC. 211. SMALL BUSINESS AND AGRICULTURE
OMBUDSMEN.

The Small Business Act (15 U.S.C. 631 et

seq.) is amended—

im-
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(1) by redesignating section 30 as section
31; and

(2) by inserting after section 29 the follow-
ing new section:

“SEC. 30. OVERSIGHT OF REGULATORY ENFORCE-
MENT.

“‘(a) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

“(1) BoARD.—The term ‘Board’ means a
Small Business Regulatory Fairness Board
established under subsection (c).

““(2) COvERED AGENCY.—The term ‘covered
agency’ means any agency that, as of the
date of enactment of the Comprehensive
Regulatory Reform Act of 1995, has promul-
gated any rule for which a regulatory flexi-
bility analysis was required under section 605
of title 5, United States Code, and any other
agency that promulgates any such rule, as of
the date of such promulgation.

““(3) OMBUDSMAN.—The term ‘ombudsman’
means a Regional Small Business and Agri-
culture Ombudsman designated under sub-
section (b).

““(4) REGION.—The term ‘region’ means any
area for which the Administrator has estab-
lished a regional office of the Administration
pursuant to section 4(a).

“(5) RULE.—The term ‘rule’ has the same
meaning as in section 601(2) of title 5, United
States Code.

“‘(b) OMBUDSMAN.—

““(1) IN GENERAL.—Not later than 180 days
after the date of enactment of the Com-
prehensive Regulatory Reform Act of 1995,
the Administrator shall designate Regional
Small Business and Agriculture Ombudsmen
in accordance with this subsection.

““(2) DuTiES.—Each ombudsman designated
under paragraph (1) shall—

“(A) on a confidential basis, solicit and re-
ceive comments from small business con-
cerns regarding the enforcement activities of
covered agencies;

“(B) based on comments received under
subparagraph (A), annually assign and pub-
lish a small business responsiveness rating
to each covered agency;

““(C) publish periodic reports compiling the
comments received under subparagraph (A);

““(D) coordinate the activities of the Small
Business Regulatory Fairness Board estab-
lished under subsection (c); and

““(E) establish a toll-free telephone number
to receive comments from small business
concerns under subparagraph (A).”.

SEC. 212. SMALL BUSINESS REGULATORY FAIR-
NESS BOARDS.

Section 30 of the Small Business Act (as
added by section 211 of this Act) is amended
by adding at the end the following new sub-
section:

““(c) SMALL BUSINESS REGULATORY FAIR-
NESS BOARDS.—

““(1) IN GENERAL.—Not later than 180 days
after the date of enactment of the Com-
prehensive Regulatory Reform Act of 1995,
the Administrator shall establish in each re-
gion a Small Business Regulatory Fairness
Board in accordance with this subsection.

‘“(2) DuTIES.—Each Board established under
paragraph (1) shall—

“(A) advise the ombudsman on matters of
concern to small business concerns relating
to the enforcement activities of covered
agencies;

“(B) issue advisory findings and rec-
ommendations with respect to small busi-
ness concerns;

“(C) review and approve, prior to publica-
tion—
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‘(i) each small business responsiveness rat-
ing assigned under subsection (b)(2)(B); and

““(ii) each periodic report prepared under
subsection (b)(2)(C); and

‘“(D) prepare written opinions regarding
the reasonableness and understandability of
rules issued by covered agencies.

“(3) MEMBERSHIP.—Each Board shall con-
sist of—

“(A) 1 member appointed by the President;

““(B) 1 member appointed by the Speaker of
the House of Representatives;

“(C) 1 member appointed by the Minority
Leader of the House of Representatives;

“(D) 1 member appointed by the Majority
Leader of the Senate; and

“(E) 1 member appointed by the Minority
Leader of the Senate.

““(4) PERIOD OF APPOINTMENT; VACANCIES.—

““(A) PERIOD OF APPOINTMENT.—

“(i) PRESIDENTIAL APPOINTEES.—Each
member of the Board appointed under sub-
paragraph (A) of paragraph (2) shall be ap-
pointed for a term of 3 years, except that the
initial member appointed under such sub-
paragraph shall be appointed for a term of 1
year.

“(ii) HOUSE OF REPRESENTATIVES AP-
POINTEES.—Each member of the Board ap-
pointed under subparagraph (B) or (C) of
paragraph (2) shall be appointed for a term of
3 years, except that the initial members ap-
pointed under such subparagraphs shall each
be appointed for a term of 2 years.

“(iill) SENATE APPOINTEES.—Each member
of the Board appointed under subparagraph
(D) or (E) of paragraph (2) shall be appointed
for a term of 3 years.

“(B) VACANCIES.—ANy vacancy on the
Board—

‘(i) shall
Board; and

““(ii) shall be filled in the same manner and
under the same terms and conditions as the
original appointment.

““(5) CHAIRPERSON.—The Board shall select
a Chairperson from among the members of
the Board.

““(6) MEETINGS.—

“(A) IN GENERAL.—The Board shall meet at
the call of the Chairperson.

“(B) INITIAL MEETING.—Not later than 90
days after the date on which all members of
the Board have been appointed, the Board
shall hold its first meeting.

“(7) QUORUM.—A majority of the members
of the Board shall constitute a quorum for
the conduct of business, but a lesser number
may hold hearings.

‘“(8) POWERS OF THE BOARD.—

““(A) HEARINGS.—The Board or, at its direc-
tion, any subcommittee or member of the
Board, may, for the purpose of carrying out
the provisions of this section, hold such
hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Board determines to be
appropriate.

“(B) WITNESS ALLOWANCES AND FEES.—Sec-
tion 1821 of title 28, United States Code, shall
apply to witnesses requested to appear at
any hearing of the Board. The per diem and
mileage allowances for any witness shall be
paid from funds available to pay the ex-
penses of the Board.

“(C) INFORMATION FROM FEDERAL AGEN-
CIES.—Upon the request of the Chairperson,
the Board may secure directly from the head
of any Federal department or agency such
information as the Board considers nec-
essary to carry out this section.

“(D) POSTAL SERVICES.—The Board may
use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

not affect the powers of the
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‘“(E) DONATIONS.—The Board may accept,
use, and dispose of donations of services or
property.

‘“(9) BOARD PERSONNEL MATTERS.—

‘“(A) COMPENSATION.—Members of
Board shall serve without compensation.

“(B) TRAVEL EXPENSES.—Members of the
Board shall be allowed travel expenses, in-
cluding per diem in lieu of subsistence, at
rates authorized for employees of agencies
under subchapter | of chapter 57 of title 5,
United States Code, while away from their
homes or regular places of business in the
performance of services for the Board.”.

SEC. 213. JUDICIAL REVIEW.

(a) PrRoHIBITION.—No action or inaction of
a Regional Small Business and Agriculture
Ombudsman or a Small Business Regulatory
Fairness Board, including any recommenda-
tions or advice of a Regional Small Business
and Agriculture Ombudsman or a Small
Business Regulatory Fairness Board or any
procedure or process of a Regional Small
Business and Agriculture Ombudsman or a
Small Business Regulatory Fairness Board,
may be subject to judicial review by a court
of the United States under chapter 7 of title
5, United States Code, or any other provision
of law.

(b) DEFINITIONS.—For purposes of this sec-
tion—

(1) the term ‘‘Regional Small Business and
Agriculture Ombudsman’” means any om-
budsman designated under section 30(b) of
the Small Business Act, as added by section
211 of this Act.

(2) the term “‘Small Business Regulatory
Fairness Board” means any board estab-
lished under section 30(c) of the Small Busi-
ness Act, as added by section 212 of this Act.

the

BROWN AMENDMENT NO. 1534

(Ordered to lie on the table.)

Mr. BROWN submitted an amend-
ment intended to be proposed by him
to amendment No. 1534, proposed by
Mr. DOLE, supra; as follows:

At the appropriate place, insert the follow-
ing:
SEC. . EXECUTIVE PREEMPTION OF STATE LAW.
(a) IN GENERAL.—Chapter 5 of title 5, Unit-
ed States Code, is amended by inserting after
section 559 the following new section:

“§560. Preemption of State law

‘“(a) No agency shall construe any author-
ization in a statute for the issuance of regu-
lations as authorizing preemption of State
law by rulemaking or other agency action,
unless—

‘(1) the statute expressly authorizes issu-
ance of preemptive regulations;

““(2) there is clear and convincing evidence
that the Congress intended to delegate to the
agency the authority to issue regulations
preempting State law; or

““(3) the agency concludes that the exercise
of State authority directly conflicts with the
exercise of Federal authority under the Fed-
eral statute.

“(b) Any regulatory preemption of State
law shall be narrowly tailored to achieve the
objectives of the statute pursuant to which
the regulations are promulgated.

““(c) When an agency proposes to act
through rulemaking or other agency action
to preempt State law, the agency shall pro-
vide all affected States notice and an oppor-
tunity for appropriate participation in the
proceedings.”’.

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 5 of title 5 United
States Code, is amended by adding after the
item for section 559 the following:
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““560. Preemption of State law.”.

LAUTENBERG (AND OTHERS)
AMENDMENT NO. 1535

Mr. LAUTENBERG (for himself, Mr.
BAucus, Mr. LIEBERMAN, Mr. KERRY,
Mr. BRADLEY, Mrs. BOXER, Mr. SIMON
Mr. KENNEDY, and Mr. MOYNIHAN) pro-
posed an amendment to amendment
No. 1487 proposed by Mr. DoLE to the
bill, S. 343, supra; as follows:

On page 72, strike lines 1 through 15.

FEINGOLD (AND OTHERS)
AMENDMENT NO. 1536

Mr. FEINGOLD proposed an amend-
ment to the amendment No. 1487 pro-
posed by Mr. DoLE to the bill, S. 343,
supra; as follows:

At the appropriate place in the substitute
amendment, add the following new section:
SEC. .EQUAL ACCESS TO JUSTICE REFORM.

(@) SHORT TITLE.—This section may be
cited as the ‘“Equal Access to Justice Reform
Amendments of 1995”".

(b) AWARD OF COSTS AND FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(a)(2) of title 5, United States Code, is
amended by inserting after ““(2)”" the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the adjudicative officer may ask a
party to declare whether such party intends
to seek an award of fees and expenses against
the agency should it prevail.”

) JUDICIAL PROCEEDINGS.—Section
2412(d)(1)(B) of title 28, United States Code, is
amended by inserting after *“(B)”’ the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the court may ask a party to declare
whether such party intends to seek an award
of fees and expenses against the agency
should it prevail.”.

(c) HOURLY RATE FOR ATTORNEY FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(b)(1)(A)(ii) of title 5, United States Code,
is amended by striking out all beginning
with ““$75 per hour” and inserting in lieu
thereof “*$125 per hour unless the agency de-
termines by regulation that an increase in
the cost-of-living based on the date of final
disposition justifies a higher fee.);”.

(3 JUDICIAL PROCEEDINGS.—Section
2412(d)(2)(A)(ii) of title 28, United States
Code, is amended by striking out all begin-
ning with “$75 per hour” and inserting in
lieu thereof ““$125 per hour unless the court
determines that an increase in the cost-of-
living based on the date of final disposition
justifies a higher fee.);”.

(d) PAYMENT FROM AGENCY APPROPRIA-
TIONS.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(d) of title 5, United States Code, is
amended by adding at the end thereof the
following: ““Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”.

) JUDICIAL PROCEEDINGS.—Section
2412(d)(4) of title 28, United States Code, is
amended by adding at the end thereof the
following: “‘Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”.

(e) OFFERS OF SETTLEMENT.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:
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“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency from which a fee
award is sought may serve upon the appli-
cant an offer of settlement of the claims
made in the application. If within 10 days
after service of the offer the applicant serves
written notice that the offer is accepted, ei-
ther party may then file the offer and notice
of acceptance together with proof of service
thereof.

“(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(2) JuDICIAL PROCEEDINGS.—Section 2412 of
title 28, United States Code, is amended—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:

“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency of the United States
from which a fee award is sought may serve
upon the applicant an offer of settlement of
the claims made in the application. If within
10 days after service of the offer the appli-
cant serves written notice that the offer is
accepted, either party may then file the offer
and notice of acceptance together with proof
of service thereof.

“(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(f) ELIMINATION OF SUBSTANTIAL JUSTIFICA-
TION STANDARD.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) in subsection (a)(1) by striking out all
beginning with *‘, unless the adjudicative of-
ficer”” through ‘‘expenses are sought’’; and

(B) in subsection (a)(2) by striking out
“The party shall also allege that the posi-
tion of the agency was not substantially jus-
tified.”.

(2) JuDICIAL PROCEEDINGS.—Section 2412(d)
of title 28, United States Code, is amended—

(A) in paragraph (1)(A) by striking out *,
unless the court finds that the position of
the United States was substantially justified
or that special circumstances make an award
unjust’’;

(B) in paragraph (1)(B) by striking out
“The party shall also allege that the posi-
tion of the United States was not substan-
tially justified. Whether or not the position
of the United States was substantially justi-
fied shall be determined on the basis of the
record (including the record with respect to
the action or failure to act by the agency
upon which the civil action is based) which is
made in the civil action for which fees and
other expenses are sought.”’; and

(C) in paragraph (3) by striking out‘‘, un-
less the court finds that during such adver-
sary adjudication the position of the United
States was substantially justified, or that
special circumstances make an award un-
just’’.

! (g9) REPORTS TO CONGRESS.—

(1) ADMINISTRATIVE PROCEEDINGS.—NoO later

than 180 days after the date of the enactment
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of this Act, the Administrative Conference of
the United States shall submit a report to
the Congress—

(A) providing an analysis of the variations
in the frequency of fee awards paid by spe-
cific Federal agencies under the provisions of
section 504 of title 5, United States Code; and

(B) including recommendations for extend-
ing the application of such sections to other
Federal agencies and administrative pro-
ceedings.

(2) JuDpICIAL PROCEEDINGS.—No later than
180 days after the date of the enactment of
this Act, the Department of Justice shall
submit a report to the Congress—

(A) providing an analysis of the variations
in the frequency of fee awards paid by spe-
cific Federal districts under the provisions of
section 2412 of title 28, United States Code;
and

(B) including recommendations for extend-
ing the application of such sections to other
Federal judicial proceedings.

(h) EFFeECTIVE DATE.—The provisions of
this section and the amendments made by
this Act shall take effect 30 days after the
date of the enactment of this Act and shall
apply only to an administrative complaint
filed with a Federal agency or a civil action
filed in a United States court on or after
such date.

PRYOR (AND FEINGOLD)
AMENDMENT NO. 1537

Mr. PRYOR (for himself and Mr.
FEINGOLD) proposed an amendment to
the amendment No. 1487 proposed by
Mr. DoOLE to the bill, S. 343, supra; as
follows:

At the appropriate place in the substitute
amendment, insert the following new sec-
tion:
SEC. . CONFLICT OF INTEREST RELATING TO

COST-BENEFIT ANALYSES AND RISK
ASSESSMENTS.

(a) INFORMATION BEARING ON POSSIBLE CON-
FLICT OF INTEREST.—

(1) DEerFINITION.—For purposes of this sec-
tion, the term ‘‘contract’”” means any con-
tract, agreement, or other arrangement,
whether by competitive bid or negotiation,
entered into with a Federal agency for any
cost-benefit analysis or risk assessment
under subchapter Il or IIl of chapter 6 of
title 5, United States Code (as added by sec-
tion 4(a) of this Act). This section shall not
apply to the provisions of section 633.

(2) IN GENERAL.—When an agency proposes
to enter into a contract with a person or en-
tity, such person shall provide to the agency
before entering into such contract all rel-
evant information, as determined by the
agency, bearing on whether that person has
a possible conflict of interest with respect to
being able to render impartial, technically
sound, or objective assistance or advice in
light of other activities or relationships with
other persons.

(3) SUBCONTRACTOR INFORMATION.—A person
entering into a contract shall ensure, in ac-
cordance with regulations prescribed by the
head of the agency, compliance with this sec-
tion by any subcontractor (other than a sup-
ply subcontractor) of such person in the case
of any subcontract of more than $10,000.

(b) REQUIRED FINDING THAT NO CONFLICT OF
INTEREST EXISTS OR THAT CONFLICTS HAVE
BEEN AVOIDED; MITIGATION OF CONFLICT
WHEN CONFLICT IS UNAVOIDABLE.—

(1) IN GENERAL.—Subject to paragraph (2),
the head of an agency shall not enter into
any contract unless the agency head finds,
after evaluating all information provided
under subsection (a) and any other informa-
tion otherwise made available that—

(A) it is unlikely that a conflict of interest
would exist; or
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(B) such conflict has been avoided after ap-
propriate conditions have been included in
such contract.

(2) EXcePTION.—If the head of an agency
determines that a conflict of interest exists
and that such conflict of interest cannot be
avoided by including appropriate conditions
in the contract, the agency head may enter
into such contract if the agency head—

(A) determines that it is in the best inter-
ests of the United States to enter into the
contract; and

(B) includes appropriate conditions in such
contract to mitigate such conflict.

(c) RULES AND REGULATIONS.—No later
than 240 days after the date of the enactment
of this Act, the Federal Acquisition Review
Council shall publish rules for the implemen-
tation of this section, in accordance with
section 553 of title 5, United States Code,
without regard to subsection (a) of such sec-
tion.

FEINGOLD (AND OTHERS)
AMENDMENT NO. 1538

Mr. FEINGOLD (for himself, Mr.
PRYOR, and Mr. SIMON) proposed an
amendment to amendment No. 1487
proposed by Mr. DOLE to the bill S. 343,
supra; as follows:

On page 57, strike out line 18 through line
25 and insert in lieu thereof the following:

““(B) may exclude any person with substan-
tial and relevant expertise as a participant
on the basis that such person has a potential
financial interest in the outcome, or may in-
clude such person if such interest is fully dis-
closed to the agency, and the agency in-
cludes such disclosure as part of the record,
unless the result of the review would have a
direct and predictable effect on a substantial
financial interest of such person.”

HUTCHISON (AND OTHERS)
AMENDMENT NO. 1539

Mrs. HUTCHISON (for herself, Mr.
HEFLIN, Mr. HATCH, Mr. NICKLES, Mr.
CRAIG, and Mr. LOTT) proposed an
amendment to amendment No. 1487
proposed by Mr. DoLE to the bill S. 343,
supra; as follows:

Insert at the appropriate place:

SECTION 709. AGENCY INTERPRETATIONS IN
CIVIL AND CRIMINAL ACTIONS.

““(a) No civil or criminal penalty shall be
imposed by a court, and no civil administra-
tive penalty shall be imposed by an agency,
for the violation of a rule—

““(1) if the court or agency, as appropriate,
finds that the rule failed to give the defend-
ant fair warning of the conduct that the rule
prohibits or requires; or

““(2) if the court or agency, as appropriate,
finds that the defendant—

“(A) reasonably in good faith determined,
based upon the language of the rule pub-
lished in the Federal Register, that the de-
fendant was in compliance with, exempt
from, or otherwise not subject to, the re-
quirements of the rule; or

““(B) engaged in the conduct alleged to vio-
late the rule in reliance upon a written
statement issued by an appropriate agency
official, or by an appropriate official of a
State authority to which had been delegated
responsibility for implementing or ensuring
compliance with the rule, stating that the
action complied with, or that the defendant
was exempt from, or otherwise not subject
to, the requirements of the rule.

“(b) In an action brought to impose a civil
or criminal penalty for the violation of a
rule, the court, or an agency, as appropriate,
shall not give deference to any interpreta-
tion of such rule relied on by an agency in



S9932

the action that had not been timely pub-
lished in the Federal Register or commu-
nicated to the defendant by the method de-
scribed in paragraph (a)(2)(B) in a timely
manner by the agency, or by a state official
described in paragraph (a)(2)(B), prior to the
commencement of the alleged violation.

““(c) Except as provided in subsection (d),
no agency shall bring any judicial or admin-
istrative action to impose a civil or criminal
penalty based upon—

“(1) an interpretation of a statute, rule,
guidance, agency statement of policy, or li-
cense requirement or condition, or

“(2) a written determination of fact made
by an appropriate agency official, or state of-
ficial as described in paragraph (a)(2)(B),
after disclosure of the material facts at the
time and appropriate review,
if such interpretation or determination is
materially different from a prior interpreta-
tion or determination made by the agency or
the state official described in (a)(2)(B), and if
such person, having taken into account all
information that was reasonably available at
the time of the original interpretation or de-
termination, reasonably relied in good faith
upon the prior interpretation or determina-
tion.

“(d) Nothing in this section shall be con-
strued to preclude an agency:

““(1) from revising a rule or changing its in-
terpretation of a rule in accordance with sec-
tions 552 and 553 of this title, and, subject to
the provisions of this section, prospectively
enforcing the requirements of such rule as
revised or reinterpreted and imposing or
seeking a civil or criminal penalty for any
subsequent violation of such rule as revised
or reinterpreted.

“(2) from making a new determination of
fact, and based upon such determination,
prospectively applying a particular legal re-
quirement;

““(e) This section shall apply to any action
for which a final unappealable judicial order
has not been issued prior to the effective
date.

GLENN (AND LEVIN) AMENDMENT
NO. 1540

Mr. GLENN (for himself and Mr.
LEVIN) proposed an amendment to
amendment No. 1487 proposed by Mr.
DoLE to the bill S. 343, supra; as fol-
lows:

On page 66, after line 15, insert:

“SEC. 643. PUBLIC DISCLOSURE OF INFORMA-
TION.

‘““(a) OMB REesPONsIBILITY.—The Director
or other designated officer to whom author-
ity is delegated under section 642, in carry-
ing out the provisions of such 641, shall es-
tablish procedures (covering all employees of
the Director or other designated officer) to
provide public and agency access to informa-
tion concerning regulatory review actions,
including—

‘(1) disclosure to the public on an ongoing
basis of information regarding the status of
regulatory actions undergoing review;

““(2) disclosure to the public, no later than
publication of, or other substantive notice to
the public concerning a regulatory action,
of—

“(A) all written communications, regard-
less of form or format, including drafts of all
proposals and associated analyses, between
the Director or other designated officer and
the regulatory agency;

“(B) all written communications, regard-
less of form or format, between the Director
or other designated officer and any person
not employed by the executive branch of the
Federal Government relating to the sub-
stance of a regulatory action;
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“(C) a record of all oral communications
relating to the substance of a regulatory ac-
tion between the Director or other des-
ignated officer and any person not employed
by the executive branch of the Federal Gov-
ernment; and

“(D) a written explanation of any review
action and the date of such action; and

““(3) disclosure to the regulatory agency,
on a timely basis, of—

“(A) all written communications between
the Director or other designated officer and
any person who is not employed by the exec-
utive branch of the Federal Government;

‘“(B) a record of all oral communications,
and an invitation to participate in meetings,
relating to the substance of a regulatory ac-
tion between the Director or other des-
ignated officer and any person not employed
by the executive branch of the Federal Gov-
ernment; and

“(C) a written explanation of any review
action taken concerning an agency regu-
latory action.

““(b) AGENCY RESPONSIBILITY.—The head of
each agency shall—

““(1) disclose to the public the identifica-
tion of any regulatory action undergoing re-
view under this section and the date upon
which such action was submitted for such re-
view; and

*“(2) describe in any applicable rulemaking
notice the results of any review under this
section, including an explanation of any sig-
nificant changes made to the regulatory ac-
tion as a consequence of the review.

On page 66, line 16, strike “*643’" and insert
in lieu thereof ‘644",

On page 67, line 1, strike ‘644’ and insert
in lieu thereof “‘645”".

AUTHORITY FOR COMMITTEES TO

MEET
COMMITTEE ON ARMED SERVICES
Mr. HATCH. Mr. President, | ask

unanimous consent that the Commit-
tee on Armed Services be authorized to
meet at 9:30 a.m. on Thursday, July 13,
1995, in closed session, to receive a
briefing on the recent F-16 shoot-down
in Bosnia.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON BANKING, HOUSING, AND URBAN

AFFAIRS

Mr. HATCH. Mr. President, | ask
unanimous consent that the Commit-
tee on Banking, Housing, and Urban
Affairs be authorized to meet during
the session of the Senate on Thursday,
July 13, 1995, to conduct a hearing on
the dollar coin.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. HATCH. Mr. President, | ask
unanimous consent that the Finance
Committee be permitted to meet on
Thursday, July 13, 1995, beginning at
9:30 a.m. in room SD-215, to conduct a
hearing on Medicaid.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. HATCH. Mr. President, | ask
unanimous consent that the Commit-
tee on Foreign Relations be authorized
to meet during the session of the Sen-
ate on Thursday, July 13, 1995, at 10
a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON INDIAN AFFAIRS
Mr. HATCH. Mr. President, | ask

unanimous consent that the Commit-
tee on Indian Affairs be authorized to
meet on Thursday, July 13, 1995, begin-
ning at 9:30 a.m., in room 485 of the
Russell Senate Office Building on S.
479, a bill to provide for administrative
procedures to extend Federal recogni-
tion to certain Indian groups.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON SMALL BUSINESS

Mr. HATCH. Mr. President, | ask
unanimous consent that the Commit-
tee on Small Business be authorized to
meet during the session of the Senate
on Thursday, July 13, 1995, at 9:30 a.m.,
in room 428A Russell Senate Office
Building, to conduct a hearing focusing
on the Small Business Investment
Company Program.

The PRESIDING OFFICER. Without
objection, it is so ordered.

committee on small business

Mr. HATCH. Mr. President, |1 ask
unanimous consent that the Commit-
tee on Small Business be authorized to
meet during the session of the Senate
on Thursday, July 13, 1995, at 9:30 a.m.,
in room 428A Russell Senate Office
Building, to conduct a markup on leg-
islation which is pending in the com-
mittee.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON AGING

Mr. HATCH. Mr. President, |1 ask
unanimous consent that the Sub-
committee on Aging of the Committee
on Labor and Human Resources be au-
thorized to meet for a hearing on aging
Americans access to medical tech-
nology, during the session of the Sen-
ate on Thursday, July 13, 1995, at 9:30
a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON DRINKING WATER,
FISHERIES, AND WILDLIFE

Mr. HATCH. Mr. President, |1 ask
unanimous consent that the Sub-
committee on Drinking Water, Fish-
eries, and Wildlife be granted permis-
sion to conduct a hearing Thursday,
July 13, at 9 a.m., on reauthorization of
the Endangered Species Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON FORESTS AND PUBLIC LAND
MANAGEMENT

Mr. HATCH. Mr. President, | ask
unanimous consent that the Sub-
committee on Forests and Public Land
Management of the Committee on En-
ergy and Natural Resources be granted
permission to meet during the session
of the Senate on Thursday, July 13,
1995, for purposes of conducting a sub-
committee hearing which is scheduled
to begin at 9:30 a.m. The purpose of
this hearing is to receive testimony on
S. 882, to designate certain public lands
in the State of Utah as wilderness, and
for other purposes.
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