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maybe even Sarajevo. Mr. President, it
is time they got out, and it is time we
helped them out, and it is time we help
the Bosnian Muslims defend them-
selves.

Mr. BIDEN. Will the Senator yield
for an observation?

Mr. McCAIN. Yes.

Mr. BIDEN. Mr. President, | am glad
to hear the Senator on the floor speak-
ing to this. Would the Senator ac-
knowledge what everybody forgets? |
know the Senator is angry about it, as
well. I want to remind everybody that
the reason why the U.N. observers are
there is that the United Nations went
in and disarmed—disarmed—not only
did we fail to allow the Bosnian Gov-
ernment to get arms, the arms that ex-
isted, we went into Srebrenica—the
United Nations did, with our support—
and disarmed the Bosnian Government,
disarmed the Muslims, disarmed the
Croats, in return for a promise that we
would protect them. And when, in fact,
it was clear and the Dutch were called
in for air strikes by NATO, Mr. Akashi
said no.

I want everybody to remember what
the Senator from Arizona is saying
here. Not only did we not protect, we
affirmatively—the United Nations and
the West—disarmed those safe areas,
took their weapons and said, ‘“‘“We
promise you in return that we will
keep the Serbs from the door.” But
they knocked on the door, knocked it
down, and there was nothing there for
them to defend themselves with.

Now, as the Senator from Arizona
said, they stand by and watch. And it is
not the fault of those Dutch blue hel-
mets. It is the fault of the contact
group. It is the fault of the West for
failing to intervene, at a minimum
with air power, significant air power.
But | think the Senator is absolutely
correct. This is an atrocity. We should
lift the embargo immediately and we
should make available what, under the
law, the President is allowed to do.

Two years ago, this Senate and Con-
gress passed a piece of legislation au-
thorizing the President, in his discre-
tion, to make available up to 50 million
dollars worth of weapons off the shelf
now for those people.

| stood in Tuzla the last time this
happened and watched trucks come
into Tuzla loaded with women and chil-
dren, and | thought they were celebrat-
ing when | first saw them because they
were holding up children in these dump
trucks above their heads. As they un-
loaded the dump trucks, | understood
why the children were being held above
their heads and held outside of the
dump truck. Do you know why, Mr.
President? Because when they opened
the gate and got out, there were three
children smothered to death in the bot-
tom of those 1995 versions of cattle cars
being dragged into Auschwitz. If these
were not Moslems, the world would be
reacting, just like if it were not Jews
in the thirties, the world would react.
Shame on the West.
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Mr. MCcCAIN. Mr. President, | ask
unanimous consent that | be granted
an additional 5 minutes.

The PRESIDING OFFICER (Mr. BEN-
NETT). Without objection, it is so or-
dered.

Mr. McCAIN. Mr. President, | appre-
ciate the emotion of my friend from
Delaware. | appreciate his compassion.
I think the challenge before us now is
to try to devise, working with the ad-
ministration, a way to end this tragedy
as quickly as possible for a minimum
loss of human life, recognizing at this
point that there are no good options.
There are no good options in Bosnia
today. What we need to do is choose
the least bad option if we expect to
stop this ongoing tragedy.

The reason | pointed out this picture
again—this is the first time, | think, in
history we have ever seen a picture of
people who are in uniform, designated
as peacekeepers, standing by and
watching people being ethnically
cleansed, mass rape, and, of course, the
arrest and probable torture of young
men. That is what the U.N. Protection
Force has been reduced to. That is
why, in my view, this was ill-conceived
and flawed from the beginning—be-
cause it was an attempt to keep peace
where there was no peace.

I wanted to give some facts as to how
bad the situation is. Let me point out
that | believe the United States should
be prepared to assist in the effort to
help remove the United Nations protec-
tion force and remove U.N. and allied
forces from Bosnia. | want to just lay
out the criteria. | hope at some time
we can have a significant debate and
discussion of this issue, possibly as
early as next week. But | want to lay
out the following criteria, because we
have to be clear.

The operation must be conducted
under U.S. or NATO command. It must
have a clear mission objective, preclud-
ing any danger of mission creep, and
the operational rules of engagement
must be established and approved by
NATO. Under no circumstances should
the United Nations be permitted to
participate in any way in the planning
or implementation of a withdrawal op-
eration. To allow any U.N. influence
would be to risk the same failed poli-
cies from which UNPROFOR so clearly
suffers. To allow U.N. participation in
command decisions would be to risk re-
peating the gutless refusal to destroy
Serb air defenses, a U.N. decision which
led to the shootdown of an American
F-16 last month.

Mr. President, the administration
has committed 25,000 U.S. forces as
part of an evacuation force. Once
again, we must recognize that we must
be willing to devote whatever forces in
support that are necessary to success-
fully complete the mission—an over-
whelming force to guarantee the safety
of our men and women in uniform and
those of our allies.

Finally, Mr. President, clear
warnings must be issued to all parties
involved in the Bosnian conflict.
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Should one American be injured or
killed while participating in a with-
drawal operation, the United States
will not hesitate to use its military
might to punish such aggression.

I would like to be specific. If the
Bosnian Serbs harm Americans while
this rescue operation is going on, | sug-
gest the most punishing air strikes
imaginable, and going as far away as
Belgrade, if necessary.

Mr. President, it is our obligation
morally to rescue the U.N. Protection
Forces. It is also our moral obligation
to do everything necessary to protect
the lives of our young men and women
who are involved in that operation, and
make the cost so extremely high that
we can guarantee to a significant de-
gree the safety of those men and
women.

Every day UNPROFOR stays, every
hostage that is taken, every attack on
the safe areas, every strategically inef-
fectual air strike and every sortie that
has no mission but returns safely to
base, creates the perception of a feeble
Western alliance.

Every day UNPROFOR is in place is
another day that the Bosnian Govern-
ment forces are precluded from pro-
tecting themselves against Serb ag-
gression. Remove UNPROFOR, lift the
arms embargo and allow the people of
Bosnia to fight for their future.

Unfortunately, harsh, cold, military
facts will resolve this conflict. One side
will prevail. | hope it is the lawful gov-
ernment of Bosnia. | find it very trou-
bling that we have interfered with
these realities to the benefit of the ag-
gressor, by imposing an arms embargo
on the victim. If we are unwilling to
commit American forces to defend
Bosnians, we cannot in good faith pre-
vent the Bosnians from defending
themselves.

I want to thank Senator DoLE for his
proposal on this issue. | hope that next
week we will take up this issue as soon
as possible. Every hour that we delay,
more innocent people will die. Every
hour that we delay, will mean more hu-
miliation and degradation of the Unit-
ed Nations and NATO. The repercus-
sions of this kind of dishonor will re-
verberate around the world. We must
bring it to a halt.

| appreciate the
colleagues.

Mr. DOLE. Mr. President, first let me
commend my colleague from Arizona
for his eloquent statement and my col-
league from Delaware, Senator BIDEN. |
certainly share the views they both ex-
pressed this evening.

This is a tragedy | do not believe we
will be able to measure for a long, long
time. It will have an impact on the
West for decades. | hope we can take up
the Bosnia resolution as early as next
Wednesday or Tuesday.

indulgence of my

COMPREHENSIVE REGULATORY
REFORM ACT
The Senate continued with the con-
sideration of the bill.
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Mr. DOLE. Mr. President, we are try-
ing to get some order so Members will
know precisely what will happen.

As | understand, Senator DOMENICI is
prepared to offer an amendment, and
he is prepared to enter into a time
agreement. That cannot be done until
Senator GLENN has an opportunity to
look at the amendment. We are not
certain whether or not there will be a
second-degree amendment.

I am advised that we can now deal
with the Lautenberg amendment with-
out a second-degree amendment, and it
will be 1 hour equally divided.

I ask unanimous consent when Sen-
ator LAUTENBERG offers his amend-
ment, No. 1535, that no amendments be
in order, that there be 1 hour for de-
bate to be equally divided in the usual
form, and when the Senate votes, the
vote occur on or in relation to the Lau-
tenberg amendment.

Mr. WARNER. Reserving the right to
object, | shall not object. Is it possible
we could set a precise time on the Lau-
tenberg vote?

Mr. DOLE. That is what we are try-
ing to work out. We will not take up
the Lautenberg amendment, | assume,
for another 20 minutes, so the vote will
not come until the end of that hour.

We hope we get an agreement on the
Domenici amendment, also on the
Feingold amendment, and also on an
amendment by Senator PRYOR.

We are looking at the Feingold
amendment. We did not have a copy of
Senator PRYOR’s amendment.

If we can start getting these agree-
ments, | can advise my colleagues
when we will have the vote.

Mr. DASCHLE. Mr. President, reserv-
ing the right to object, | guess | am not
clear.

The majority leader, then, would not
be prepared to set a time for the vote
on the Lautenberg amendment until we
know whether we can sequence more
amendments and determine from that
whether we might be able to sequence,
then, the votes following consideration
of all the amendments.

Mr. DOLE. That is correct. There
have been a couple of suggestions
made. One, that we can sequence four
or five amendments and have all the
votes tomorrow morning.

We would be here this evening debat-
ing the amendments, and those who
had other plans or just wanted to
frankly do something else, that they
would be free to do that this evening.
We would have votes tomorrow morn-
ing.

| think that is what we are trying to
put together. There are four amend-
ments we are aware of. | think the Sen-
ator from Texas, Senator HUTCHISON,
has an amendment. We are trying to
contact her.

I think fairly soon we will have the
Glenn amendment, the big amendment,
the substitute amendment, which | as-
sume will probably take some time to
debate on that.

Mr. KENNEDY. Mr. Leader, |
one on the OSHA provisions,

have
and |
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would be glad to enter into a time
limit tomorrow if we are sequencing. |
would be glad to be in touch with the
floor manager staff. We will make a
copy available.

Mr. LEVIN. Will the leader yield?

Mr. DOLE. | am happy to yield to the
Senator.

Mr. LEVIN. There are many amend-
ments that are outstanding. | just am
wondering whether or not the majority
leader was suggesting that there was
just that limited few amendments that
were still outstanding, because there
are many, many.

Mr. DOLE. | hope the number is not
too large. | know there are a number of
amendments.

Mr. PRYOR. If the distinguished ma-
jority leader would yield, 1 have an
amendment. | think it could possibly
even be accepted by both sides. | am
not certain.

Even if it has to be debated and voted
on, | would agree to 30 minutes time, 15
minutes equally divided, sometime to-
morrow, and no second-degree amend-
ments to be offered.

Mr. DOLE. As | understand, we have
a copy of that amendment, and | will
have Senator HATCH and Senator ROTH
look at it.

I would hope that even if we reach
some agreements that Members with
amendments would stay tonight and
try to dispose of those amendments.
They may be acceptable or reaching
some agreement, where we could have
the vote, if not tonight, sometime to-
morrow morning.

I think there is good-faith effort on
the part of the leaders to keep this bill
moving. | think we have gone over a
couple of large hurdles this afternoon.
If we can make some progress this
evening, even though there might not
be any votes after a certain point, we
could still stay here. The managers are
anxious to be here late tonight, to deal
with amendments.

Mr. DASCHLE. If the majority leader
would yield, would it not be in the in-
terest, for the benefit of those who are
waiting to offer amendments, to at
least provide a sequence? We have Sen-
ator DOMENICI prepared to go now, and
then Senator LAUTENBERG immediately
after that. If it would be appropriate
then for Senator FEINGOLD and Senator
PRYOR to follow Senator LAUTENBERG
—if we know the sequence perhaps we
could then—

Mr. DOLE. | make that request.

Mr. DOMENICI. Reserving the right
to object, what we intend to do is to
speak for 20 minutes on our side on this
Domenici amendment, giving your side
a chance to look at it.

We will yield the floor and then per-
mit going to Senator LAUTENBERG.
That hour will elapse and then by that
time your staff can have looked at
ours, we will come back to it and finish
it—whether it is 10 minutes, 20 min-
utes—and then of course you can go to
the next one.

So that is understood as the sequenc-
ing for the conclusion of the Domenici
amendment.
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Mr. DASCHLE. That was my under-
standing, that we were going to set
aside the Domenici amendment in
order to accommodate the other
amendments, and come back to the Do-
menici amendment after we had a
chance to look at it.

Mr. DOLE. Following the Pryor
amendment, the amendment by Sen-
ator HUTCHISON, an amendment on rea-
sonable reliance.

If 1 could renew that request, that
following the debate by Senator Do-
MENICI, 20 minutes, we then move to
the Lautenberg amendment, and after
completion of debate on the Lauten-
berg amendment, be followed by debate
on the Feingold amendment, to be fol-
lowed by debate on the Pryor amend-
ment, to be followed by debate on the
Hutchison amendment.

Mr. DASCHLE. If the majority leader
would yield, I am informed Senator
FEINGOLD has a second amendment
very similar in nature to the Pryor
amendment that he would be willing to
accept a short time agreement on, so if
we could put that on the list as well, |
think that could accommodate Senator
FEINGOLD.

Mr. DOLE. And that he would follow
the Hutchison amendment; is that all
right?

Mr. DASCHLE. That is correct.

Mr. JOHNSTON. Mr. President, re-
serving the right to object, were there
any—did this ask for no second degrees
on any of those amendments?

Mr. DOLE. Not at this point. We are
trying to get the sequence. If we can-
not agree on second degrees, that will
present a problem. We are at least try-
ing to sequence amendments so Sen-
ators will know when they may be ex-
pected to be here to offer their amend-
ments, and obviously we would like to
have additional amendments if any-
body has an amendment. The Senator
from Massachusetts will do his, | un-
derstand, tomorrow?

Mr. KENNEDY. | would prefer that.

The PRESIDING OFFICER. Is there
objection?

Mr. DOMENICI. Reserving the right
to object, technically you did not say
upon completion of Lautenberg we
would return to Domenici before we go
to the next amendment, and that
should be there.

Mr. DOLE. | thought I did.

Mr. DOMENICI. You did not.

Mr. DOLE. Did not. All right. | guess
I could not remember your name.

Mr. DOMENICI. It is pretty hard.

Mr. BYRD. Reserving the right to ob-
ject—I have no intention of objecting—
may | ask, is it the intention to vote
on all these amendments this evening?
As | understand it, we are only se-
quencing the amendments now. Some
of them may be played out on tomor-
row?

Mr. DOLE. That is correct. Some
may be accepted, as | understand it.
Some may need rollcall votes.

Mr. BYRD. And some might go over
to tomorrow.

Mr. DOLE. Some might go over. | am
not quite ready to announce that, but |
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agree with the Senator from West Vir-
ginia, we are going to take them up.
We can either vote as they come up or
we can stack the votes, if that is satis-
factory.

Mr. BYRD. Mr. President, | can un-
derstand the necessity for stacking a
few votes, but | would object to stack-
ing a great number of votes.

What do we mean by a great number?

Mr. DOLE. Right. | would say two or
three—that is a small number.

Mr. BYRD. Yes. | have no problem
with two or three. But | think we
ought not to stack a great number of
amendments.

Mr. DOLE. If we did, we would check
with the Senator from West Virginia
and provide for a little debate between
each.

Mr. BYRD. That is all right up to,
say, three.

Mr. DOLE. But if we decided to do
three this evening and the balance to-
morrow morning, would that be satis-
factory?

Mr. BYRD. | have no problem with
three votes. 1 hope we will stay here
and do them. But there are many of us
that sacrifice a great deal in order that
one or two Senators, on this side of the
aisle and on that side of the aisle, keep
an engagement off the Hill. The rest of
us are pinned down here waiting on ac-
tion. We sit here for an hour or 2 hours
before we get a vote.

I am not attempting to get in the
majority leader’s way or the minority
leader’s way. | am not attempting to
force my will on the Senate. But | am
one Senator who sits here and waits on
action that does not accommodate me
at this hour of the evening, to stack
votes, hold off votes, or to have a win-
dow. There are a lot of other Senators
here who would rather be home with
their spouses than to be sitting around
waiting on a window to expire so we
can get down to business to accommo-
date one or two Senators.

Mr. DOLE. | understand. |1 hope this
will work to everyone’s satisfaction.
We will keep that in mind.

Mr. BYRD. | thank the majority
leader.
Mr. NICKLES. Will the majority

leader yield?

Mr. DOLE. I will be happy to yield.

Mr. NICKLES. For the information of
my colleagues, | was the one who re-
quested that we stack the vote and
maybe several votes for tomorrow
morning. The reason | was doing that
is because a lot of us do have families
and would like to have dinner with
their families. | cannot do that tonight
because | am involved with some of
these amendments, so | am not speak-
ing for myself, but | know a lot of col-
leagues—some of our colleagues do not
live real close to the Hill, either. They
might live 20 miles away, so they can-
not really wait for 2 hours.

So it is my suggestion that we do as
many amendments as possible. Maybe
some of these amendments—we now
have an order for five amendments. It
may well be that we can accept two or
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three of these amendments without
rollcall votes. In all likelihood, the
Lautenberg amendment will require a
vote. | am not sure about the Feingold
amendment or the Pryor amendment.
Maybe we can accept the Pryor amend-
ment.

I would like to see us make as much
progress as possible. We have a lot of
work to do. | also hope the majority
leader will say that this is not the end
of the work tonight.

I hope we plow ahead, because | know
people said they have amendments and
| know we are running out of days. So
I hope the leaders and the managers of
the bill will be willing to stay in and
work through as many amendments as
possible and stack whatever rollcalls
are necessary until possibly 9 o’clock
tomorrow morning.

Mr. JOHNSTON. Will the Senator
yield?

Mr. NICKLES. | will be happy to
yield.

Mr. DOLE. Let me respond. | do not
disagree with the Senator from Okla-
homa or anybody else. | think we all
have the same objective and that is to
try to finish the bill. As long as we are
moving. What we do not want to do is
sit around and wait for somebody to
come back from somewhere, so 80 of us
wait for 5 to come back. | have done
that before, as the Senator from West
Virginia has. But | think we have a se-
quence now and we have the people
here who will be here and be debating
these amendments. | think for the next
hour and a half, we are going to have
total debate without, probably, a single
quorum call. I think that should sat-
isfy everyone.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. DOLE. This is the late night, |
might add. Thursday is normally the
late night. We are going to continue.

Mr. JOHNSTON. | think we have a
good chance of being able to work out
some of these without a record vote.
We have some changes | think we can
work out with Senator DOMENICI and
then, at least from my standpoint, that
would probably not require a record
vote.

Senator PRYOR’s amendment does
not sound as though it would require a
record vote. At least, speaking for my-
self, it sounds reasonably non-
controversial.

Mr. PRYOR. Fine.

Mr. JOHNSTON. So you have—that is
five. If two of them do not require
record votes, that is a maximum of
three, and we could let our colleagues
go home and see their dog Billys.

Mr. DOLE. | think the best thing we
can do now is start the debate.

Mr. GLENN. Will the majority leader
yield for a question? As | understood
this, and so we straighten it out—I
checked with the Parliamentarian a
moment ago. | think there was a little
doubt as to the order here. As | under-
stood it, it was this: Domenici, 20 min-
utes; Lautenberg; back to Domenici,
then at the end of that; then Feingold,
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Pryor, Hutchison, back to Feingold
again, and Kennedy tomorrow prob-
ably; is that correct?

Mr. DASCHLE. That is correct.

Mr. DOLE. Unless we can finish this
evening. | think we will probably be on
it tomorrow.

The PRESIDING OFFICER. Is there
objection to the majority leader’s re-
quest? Hearing none, it is so ordered.

Under the previous order, the Sen-
ator from New Mexico is recognized.

The Senator from New Mexico.

Mr. DOMENICI. Mr. President, it is
my understanding | have 20 minutes to
be used as | see fit; is that correct?

The PRESIDING OFFICER. That is
correct.

AMENDMENT NO. 1533

Mr. DOMENICI. Mr. President, this
amendment is made up of two parts.
The second part is an amendment pro-
posed by the chairman of the Small
Business Committee, who is present on
the floor, Senator BonD. So | will try
to divide the time rather equally, using
10 minutes and yielding 10 to him—
maybe a little more on my end, in pro-
portion. There are more words in my
amendment than his, which probably
means | should talk a little longer.

I am glad the Senator finished. |
yielded 40 minutes ago, | thought, and
we would have already been finished
with me, but we got a lot of work done
so | am pleased to have yielded.

Mr. President, | sent this amendment
to the desk in behalf of Senator BINGA-
MAN, Senator BoND, and myself. | think
all of us have had experience in our
home States, in one way or another,
talking to a lot of small business peo-
ple, men and women, sometimes cou-
ples, and a lot of minority businesses
and a lot of women-owned businesses
that are small and startup.

Frankly, when it comes to regula-
tions, the most consistent complaint is
that the regulatory process never in-
volves small business until it is all fin-
ished and it is too late. They are not
around to make practical suggestions
to seek just some ordinary, common
sense in this process. Many regulations
take a long time from beginning to
end. As a matter of fact, some take 2
years, Mr. President, 2% years.

What we seek in the first part of this
amendment is precisely what the small
business people have told us, and told
this administration, that they des-
perately want. Last year, five agencies,
including the Small Business Adminis-
tration, EPA, and OSHA, held a forum
on regulatory reform. Let me quote
what they said:

. . the inability of small business owners
to comprehend overly complex regulations,
and those that are overlapping, inconsistent
and redundant.

They have indicated that:

The need for agency regulatory officials to
understand the nuances of the regulated in-
dustry [small businesses, women-owned busi-
nesses, minority businesses] and the compli-
ance constraints of small business.

The perceived existence of an adversarial
relationship between small business owners
and Federal agencies.
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All of these were statements made at
that forum that this administration
held with small business for small busi-
ness.

So let me read one more time:

The need for more small business involve-
ment in the regulatory development process,
particularly during the analytic, risk assess-
ment and preliminary drafting stages.

That is what they said was the para-
mount problem. It is in their own re-
port.

Mr. President, this amendment has a
lot of pages to it because, whenever
you start mentioning Federal agencies
and bureaucracies, you have to make
all kinds of references. Essentially this
would create a partnership, not an ad-
versarial, not a take-it-to-court, not a
mandatory situation, but would create
panels wherein small business would
become partners with the agency offi-
cials that are doing this work. So that
before the regulations are finalized,
they would have some input into what
the regulations have to say, whether
they are consistent, whether they are
too confounding, too complicated,
where they do not make sense. All of
that, in my opinion, should be part of a
well-run executive branch with ref-
erence to regulations that OSHA and
the EPA put out right now.

| just tried to construct a way to set
these panels into existence so that
they will be ongoing and each State
will have small business input within
their States through this process to get
small business input. It will be a small
number of businesses—just three.
There will be a group of bureaucrats or
agency people who move this along and
make sure that the input is given and
passed on where it should be. If it
works right, in our sovereign States a
few small business people become part
of an ongoing dialog regarding regula-
tions that, | think, be it utterly sim-
ple, could have a profound effect on
what currently is a very bad situation.

Who has not heard a small business
say that, ‘‘Government regulators
treat us like enemies’’? If you have not
heard it, you have not been among
them. If you have not heard them say,
“They do not care what we think,”” you
have not been among small business
people.

We are trying in a simple way to see
if in time we can get those kinds of
things wiped away from the scene as
far as the regulations, and that there
be more partnership-type exchange be-
tween those that create the jobs in
America, that pay the bills, and those
that attempt to regulate them and
their lives and their businesses some-
times in very wasteful and unreason-
able ways.

So, Mr. President, there may be room
to change some of the words to make it
very clear what we intended. We will
work with Senator JOHNSTON’s staff
and Senator GLENN’s staff. We have al-
ready talked at length with the chair-
man of Governmental Affairs, Senator
RoTH, and his staff. They tend to think
this is a good amendment and should
be adopted.
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Mr. President, almost all of the small
business owners | talked to—who are
the people who create almost all of the
jobs in my State—told me just how
smothering this explosion in regula-
tions has become.

Further, almost without exception,
these small business owners identified
the Occupational Safety and Health
Administration [OSHA] and the Envi-
ronmental Protection Agency [EPA] as
the two Federal agencies which pro-
mulgate the most unreasonable and
burdensome regulations.

Further, Mr. President, because a
great number of new businesses are
being started by women, some of the
most vocal critics of EPA’s and OSHA'’s
unreasonable regulations are women-
owned businesses.

I believe one of the biggest reasons
for these attitudes among America’s
small businessmen and women is that
they are just not adequately consulted
when regulations affecting them are
being proposed and promulgated.

I am not alone in this belief.

Last year five agencies—including
the Small Business Administration,
EPA, and OSHA—held a Small Busi-
ness Forum on Regulatory Reform.

Let me quote from the Administra-
tion’s own report summarizing the
principal concerns identified at the
forum:

The inability of small business owners to
comprehend overly complex regulations and
those that are overlapping, inconsistent and
redundant.

These panels will be responsible for
providing technical guidance for issues
impacting small businesses, such as ap-
plicability, compliance, consistency,
redundancy, readability, and any other
related concerns that may affect them.

These panels will then provide rec-
ommendations to the appropriate agen-
cy personnel responsible for developing
and drafting the relevant regulations.

The panels will be chaired by a senior
official of the agency and will include
staff responsible for development and
drafting of the regulation, a represent-
ative from OIRA, a member of the SBA
Advocate office, and up to three rep-
resentatives from small businesses es-
pecially affected.

The panel will have a total of 45 days
each to meet and develop recommenda-
tions before a rule is promulgated or
before a final rule is issued. Forty-five
days, in the context of rules that are
years in development, is not a delay.

In fact, these agencies know months
in advance that they will be preparing
these regulations. Sometime during
this period, the agencies can seek these
panels’ advice.

This will allow the actual small busi-
ness owners, or their representative as-
sociations, to have a voice in the mas-
sive regulatory process that affects
them so much.

Finally, this amendment will also
provide for a survey to be conducted on
regulations. This idea is analogous to
what the private sector routinely prac-
tices.
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A customer survey, contracted and
conducted with a private sector firm,
will sample a cross-section of the af-
fected small business community re-
sponsible for complying with the sam-
pled regulation.

I believe that this panel, working to-
gether so all viewpoints are rep-
resented, will be the crux of reason-
able, consistent and understandable
rulemaking.

Further, my amendment enjoys the
support of the National Federation of
Independent Business.

Also, | previously spoke of the Small
Business Advocacy Council which | set
up in my State.

Mr. President, | believe this amend-
ment will help reduce counter-
productive, unreasonable Federal regu-
lations at the same time it is helping
to foster the non-adversarial, coopera-
tive relationships that most agree is
long overdue between small businesses
and Federal agencies.

CONCLUSION

Mr. President, a second part of this
amendment would greatly aid small
businesses as they deal with these
seemingly endless Federal regulations.

For a further explanation of these
provisions, | would like to yield to my
good friend and chairman of the Small
Business Committee, Senator BOND.

Let me conclude that the National
Federation of Independent Businesses
wholeheartedly supports this amend-
ment as a bona fide effort to get small
business involved in a non-advocacy
manner but regular and ordinary in-
volvement in the preparation of regula-
tions that affect them.

I ask unanimous consent that the
letter from the National Federation of
Independent Businesses be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL FEDERATION OF
INDEPENDENT BUSINESS,
Washington, DC, July 12, 1995.
Hon. PETE DOMENICI,
U.S. Senate, Washington, DC.

DEAR SENATOR DOMENICI: On behalf of the
more than 600,000 members of the National
Federation of Independent Business (NFIB), |
am writing to express NFIB’s support for
your legislation, the Small Business Advo-
cacy Act, as an amendment to S. 343, along
with Senator Bond.

Small businesses have long been at a dis-
advantage in accessing the regulatory proc-
ess. They simply do not have the time or re-
sources to closely follow the Federal Reg-
ister and work with agencies to ensure that
regulations are not unnecessarily burden-
some. This issue is of such importance that
it was voted the number three recommenda-
tion in the recent White House Conference
on Small Business.

Your legislation provides a mechanism,
through its establishment of small business
review panels, to ensure that the small busi-
ness voice is heard as regulations are being
developed. As a result, regulators are more
likely to achieve their implementation goals
at a lower cost and with less burden on small
businesses.

Further, your legislation establishes a
small business and agriculture ombudsman
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in federal agencies where small business
owners can confidentially report on compli-
ance and enforcement proceedings. The om-
budsman can then issue findings and rec-
ommendations to improve enforcement ac-
tivities and ensure that regulations are un-
derstandable and reasonable for small busi-
nesses.

NFIB supports your efforts and will work
with you to enact your amendment.

Sincerely,
DONALD A. DANNER,
Vice President.

Mr. DOMENICI. | yield to my friend,
the chairman of the Small Business
Committee, Senator BOND.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BOND. Mr. President, I am
pleased to join with my very distin-
guished colleague from New Mexico
and the other Senator from New Mex-
ico, Senator BINGAMAN, in offering this
amendment. | commend Senator Do-
MENICI for all of the work that he has
been doing on the very difficult budget
process, and for the great work he has
put in this early on this year.

He asked if I would join him to listen
to the small business people who had
come to him in New Mexico and who
wanted to share with us in Washington
the concerns they had about how the
Federal Government was making it far
more difficult for small businesses to
thrive and even to survive.

We had an excellent field hearing in
Albuquerque, NM, where we learned a
great deal about the concerns of small
businesses about excessive regulations
and excessive and abusive enforcement
tactics by Government agencies.

Here in Washington those might
seem like overused phrases. But out-
side the beltway, in the real world,
where the men and women of small
business are trying to earn a living for
themselves and their families, to cre-
ate jobs and to improve their commu-
nities, they are suffering real harm
from precisely those excessive regula-
tions and excessive and arbitrary en-
forcement.

We heard from Ms. Angela Atterbury,
owner of a small business in Albuquer-
que, NM. She told us of a small busi-
nessman who was a first-time offender
of an OSHA regulation and was fined
$8,000; no education or explanation,
just a fine, which almost put the man
out of business. She told us of a small
pest-control company transporting one
to two pints of pesticide who must
comply with the same regulations as a
large shipper of chemicals. And a can-
dymaker who cannot legibly print all
the information required by the FDA
on the candy bar wrapper.

You have to have a separate sheet of
paper attached to each candy bar to
get all the information on it.

We also heard from Mr. Gregg Anesi,
a small businessman from Farmington,
NM, who testified that too often there
is no practical recourse for a bad regu-
lation or a bad regulator.

This is something that we have heard
time and time again. Many, many
small businessmen and women have
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asked us, “What do you do if you are
small business and you cannot afford
to hire a hoard of lawyers, and you
cannot afford to carry on a battle with
an agency? You have somebody who
seems to be overstepping their author-
ity or misinterpreting regulations.
How do you get out of it?”’

This is really a crushing problem for
many small businesses who run head
on into the Federal Government and
feel like they have been hit by a truck.
And many, many more small business-
men who were literally drowning in the
flood of government regulations.

The Small Business Committee has
held field hearings in several other
States since that time, and the mes-
sage from small business owners at
each of these hearings is strikingly
similar. In my own State of Missouri, |
heard from Mr. Leon Hubbard, the
owner of a small homebuilding com-
pany in Blue Springs, MO. Mr. Hubbard
persuasively describes the dispropor-
tionately burdensome impact on a
company like his of regulatory paper-
work obligations. OSHA requires com-
panies like his to have files of Material
Safety Data Sheets for all hazardous
products on a home construction site,
in spite of the fact that most products
carry their own warning labels and de-
spite a 1992 OSHA study that indicated
less than 1 percent of all construction
fatalities resulted from chemical expo-
sure.

We know from other instances where
people have been hit by OSHA because
they did not have a safety material
data sheet on a bottle of Dove soap, the
kind that any of us may use in house-
hold cleaning activities. This is the
length to which some of them have
gone.

He also pointed out the unfairness of
OSHA'’s multiemployer work site pol-
icy. Arbitrary enforcement of this rule
makes builders like himself legally re-
sponsible for the safety practices of
employees of independent subcontrac-
tors working on the same job site even
though he might not have any direct
authority over the employees. This
means that one employer could be
cited for safety violations of another
employer.

Another piece of very compelling and
interesting testimony came from Mr.
James M. White, senior program direc-
tor for the Local Initiative Support
Corp. in Kansas City describe his frus-
trations with the problems created for
central city redevelopment by the un-
predictable enforcement of environ-
mental regulations. Mr. White is a sen-
ior program director for a national
non-profit organization funded by the
private sector to provide support to
community development corporations.
He testified about his personal involve-
ment in six proposed development
projects in central Kansas City where
the projected development costs were
escalated to excessive levels by uncer-
tainty over cleanup requirements
under environmental laws. The defen-
sive and over cautious approach taken

July 13, 1995

by lenders and others as a result of in-
consistencies and uncertainties about
potential environmental liabilities dra-
matically increase project costs and re-
duce redevelopment opportunities.
Factories and jobs often are driven to
locate in distant suburbs rather than
in the central city where they would be
welcomed by thousands of job seekers.

As a result of our hearings, Senator
DoMENICI introduced S. 917, the Small
Business Advocacy Act—to give small
business a greater voice in develop-
ment of regulations of EPA and
OSHA—and | introduced S. 942—to give
small business a greater voice in deal-
ing with the enforcement of regula-
tions, to give small businesses who feel
they are being oppressed either by ex-
cessive regulations or by the enforce-
ment of them some place they can go,
some voice where they can be heard.

The amendment that Senator DOMEN-
ICI, Senator BINGAMAN, and | have pro-
posed draws on both bills to produce
what we think is a strong amendment
for small business.

The part of the amendment drawn
from S. 942 is designed to give small
businesses a place to voice complaints
about excessive, unfair or incompetent
enforcement of regulations, with the
knowledge that their voices for once
will be heard. The amendment sets up
regional small business and agricul-
tural ombudsmen through the Small
Business Administration’s offices
around the country to give small busi-
nesses assurance that their confiden-
tial complaints and comments will be
recorded and heard.

I cannot tell you how many times a
small businessperson has come up to
me and said, ‘“Man, this inspector from
OSHA was really tough on me, but I am
scared to death because if | complain
to his supervisor, I am going to get it
doubly bad the next time.”

Well, there ought to be some kind of
check, some kind of confidential proc-
ess in which he can place that com-
plaint. And if there are others like him
who are also being abused by that par-
ticular inspector, perhaps the ombuds-
man can do something about it.

The ombudsman also would coordi-
nate the activities of the volunteer
Small Business Regulatory Fairness
Boards, made up of small business peo-
ple from each region. The board would
be able to investigate and make rec-
ommendations about troublesome pat-
terns of enforcement activities. Any
small business subject to an inspection
or enforcement action would have the
chance to rate and critique the inspec-
tors or lawyers with whom they deal.

Now, they may not like them all, but
you can sure find out, when you listen
to the people who are subjected to the
inspections and the regulations, who
are the responsible officials and who
are the overly aggressive and exces-
sively burdensome and overbearing reg-
ulators.

In dealing with small businesses
today, too many times an agency
seems to assume that everyone is a vio-
lator of the rules, trying to get away
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with something. Many agencies do a
good job of fulfilling their legal man-
date while assisting small business, but
there are some that seem stuck in an
enforcement mentality where everyone
is presumed guilty until proven inno-
cent. That is not our system. That is
not the American way.

From your experience and mine, we
know that most people want to comply
with the law if they know what it is.
We still need sanctions. We still need
enforcement for those who willfully
refuse to do so. But let us not assume
that everyone wants to violate the law
and wants to overlook the require-
ments for safety, for health and other
legitimate regulatory purposes.

I think we ought to let small busi-
nesses compare their dealings with one
agency to dealings with another so
that the abusive agencies or agents can
be weeded out and exposed. Agencies
should be vying to see which can fulfill
their statutory mandate in ways that
help and empower small business to ac-
complish their purposes, whether it be
safety in the workplace or cleanliness
of the environment. The agencies
ought to be helping first the people in-
volved to do the job that they want
done and to do it properly.

We need direct feedback, and | think
the agencies need direct feedback from
small business women and men around
the country on how well regulators are
doing their job.

In my view, the Domenici amend-
ment will for the first time take the
fight outside the beltway and attack
the regulations and the agencies where
they impact people in their day-to-day
lives.

Now, most of my colleagues in this
body have received complaints. If you
have not heard thousands of those com-
plaints, you must not be listening be-
cause every day they come to Washing-
ton to tell the Members of Congress
how bad they are being treated. Let us
give them a chance to get a hearing
out in the area where they live to iden-
tify at the location where it is happen-
ing those agencies or representatives of
agencies who are overstepping their
boundaries.

Mr. President, last month the Presi-
dent told the White House conference
that he wants Government regulators
to stop treating small business men
and women as criminals and start
treating them as partners or cus-
tomers. | commend him for that, and |
believe this amendment will help to
make that goal a reality and bring
much needed relief to small businesses
across the country. | really hope the
President will follow through on his
speech to small business and join with
the National Federation of Independent
Businesses in supporting this amend-
ment.

I point out, since | am talking about
the conference, that this White House
Conference on Small Business which
just completed brought a lot of good
ideas and a lot of information to Wash-
ington, and the No. 3 priority which
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the small business delegates put on the
agenda was dealing with regulation and
paperwork. They had a vote of 1,398
who said the third priority should be
amending the Regulatory Flexibility
Act, making it applicable to all Fed-
eral agencies including IRS and DOD,
and including the following—and this I
note parenthetically, that the Dole
substitute, this measure under consid-
eration, does just that. It strengthens
the Regulatory Flexibility Act. It also
does the other following things set
forth in that priority listing:

A. Require cost-benefit analysis, scientific
benefit analysis and risk assessment on all
new regulations.

B. Grant judicial review of regulations,
providing courts the ability to stay harmful
and costly regulations and requiring agen-
cies to rewrite them.

C. Require small business representation
on policymaking commissions, Federal advi-
sory and other Federal commissions or
boards whose recommendations impact small
businesses. Input from small business rep-
resentatives should be required on future
legislation, policy development and
regulationmaking affecting small business.

The regulations go on, but | think
any of us who travel in our States and
listen to the small businesspeople will
agree that even if you were not fortu-
nate enough to attend the conference,
these are the concerns of small busi-
ness.

I believe the Domenici amendment
helps this excellent substitute that is
before us to address those needs.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from New Mexico has 2
minutes.

Mr. DOMENICI. Mr. President, | ask
unanimous consent that Senator COHEN
of Maine and Senator ABRAHAM of
Michigan be added as original cospon-
Sors.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOMENICI. | ask unanimous
consent there be printed in the RECORD
a letter from Angela Atterbury, of
Atterbury & Associates, who is the
chairperson of my Small Business Ad-
vocacy Council, expressing our entire
New Mexico Advocacy Council support
of this amendment.

There being no objection the letter
was ordered to be printed in the
RECORD, as follows:

ATTERBURY & ASSOCIATES, INC.,

For the past two years, the Small Business
Advocacy Council has worked to identify so-
lutions to regulatory issues which create un-
reasonable burdens for small business. Our
members, comprised of women and men
small business owners, currently are under-
represented in the regulatory process. By
providing a presence to small business people
on a regulatory review panel, Congress would
level the playing field toward small business,
which often can not absorb the costs or the
time required to understand the language of
existing regulations.

This is what small business wants—an op-
portunity to act in an advisory capacity and
work together with agencies. This would
help refute what is seen by small business as
the agencies’ adversarial position toward
them. It would provide a much-needed dose
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of reality by those of us who live our day-to-
day lives outside the Beltway to those who
live within its confines, in terms of applica-
tion, readability, costs and other germane is-
sues. The review panel will also give each
side a means to communicate and soften the
stance many in the small business commu-
nity hold of the agencies, that is, that their
existence is justified only by levying fines to
small business.

Sincerely,

ANGELA ATTERBURY,
President, Chair,
Small Business Advocacy Council.

Mr. DOMENICI. | was very pleased
that my friend from Missouri men-
tioned some of the people in our State
who testified before his small business
hearing, and | might just in my re-
maining minute for the record thank
him for mentioning them and refresh
his recollection about the farmer who
brought to the hearing room all of the
attire, from boots to an orange jacket,
to a headpiece where he had to cover
his face. And it was because of the new-
est regulatory schemes that we have
under the protection of Agricultural
Workers Act. That may not be its for-
mal name.

What he said was very interesting. |
wanted to say this when Senator NICK-
LES, the great golfer, was in the Cham-
ber. He said, | believe we can prove
that every golfer who plays 18 holes of
golf on a modern grass course gets ex-
posed to more of that which you are
trying to protect farm workers from
than in 1 year on the farm, but farm-
ers’ aides will be wearing this attire
like they were from outer space. He
said, how would the golfers feel with
all of that on them to protect their
legs which are exposed as they wear
shorts out on the golf course.

I think those are some of the things
that somehow or another, sooner or
later we are hopeful the point will get
across about common sense, and we be-
lieve our amendment will add a little
bit of potential and possibility for that
happening.

Mr. President, | understand Senator
GLENN and the staff of Governmental
Affairs wants more time to look at my
amendment. So, | ask unanimous con-
sent that whatever the previous order
was, that the Domenici amendment be
set aside and that it follow in sequence
for tomorrow morning for the first
amendment that would come up tomor-
row morning, whatever that might be.

Is that satisfactory with Senator
GLENN?

Mr. GLENN. It is satisfactory to me.
All we want to do is have a chance to
look at it. There is some irritation ex-
pressed that we were even questioning
this.

Mr. DOMENICI. Let me ask that it be
set aside temporarily.

The PRESIDING OFFICER. The
amendment has been set aside for the
consideration of the amendment by the
Senator from New Jersey.

Mr. DOMENICI. | am supposed to be
back here to present the rest of my
amendment. | am not going to do that
if it is to no avail.
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Mr. GLENN. We would be happy to
comply with all these things. We have
a number of questions on these. They
are legitimate. We will have the ad-
ministration, the Justice Department,
look into this tonight to be able to give
an answer in the morning. We would
not be able to give approval or accept
this this evening. | think it is a good
idea to put it off until tomorrow. Then
the Senator from New Mexico would
not have to come back tonight.

The PRESIDING OFFICER. It is the
Chair’s understanding that the Senator
from New Mexico controls when his
amendment will be called up. He can
have it set aside in order to hear the
presentation by the Senator from New
Jersey.

Mr. DOMENICI. Thank you.

The PRESIDING OFFICER.
come up when he calls it.

Mr. GLENN. It is subject to being
called up either tonight or tomorrow;
is that correct?

The PRESIDING OFFICER. That is
correct. We would proceed following
the Senator from New Jersey.

The Senator from New Jersey is rec-
ognized to proceed.

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Jersey is recognized.

Will the Senator from New Jersey
yield?

Mr. ROTH. For the purposes of unani-
mous consent.

Mr. LAUTENBERG. | would be
pleased to yield without losing my
right to the floor to the distinguished
Senator from Delaware.

Mr. ROTH. We will withhold. | under-
stand there will be one more unani-
mous consent.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. |
Chair.

AMENDMENT NO. 1535 TO AMENDMENT NO. 1487
(Purpose: To strike the provisions relating
to the toxic release inventory review)

Mr. LAUTENBERG. | send an amend-
ment to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. Without
objection, the pending Domenici
amendment is set aside. The clerk will
report the Lautenberg amendment.

The legislative clerk read as follows:

The Senator from New Jersey [Mr. LAU-
TENBERG], for himself, Mr. BaAucus, Mr.
LIEBERMAN, Mr. KERRY, Mr. BRADLEY, Mrs.
BOXER, Mr. SIMON, Mr. KENNEDY, and Mr.
MOYNIHAN, proposes an amendment num-
bered 1535 to amendment No. 1487.

Mr. LAUTENBERG. Mr. President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 72, strike lines 1 through 15.

Mr. LAUTENBERG. Mr. President,
this amendment would delete a provi-
sion currently in the bill that is unre-
lated to regulatory reform and would
greatly weaken a critical environ-

It will

thank the
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mental law generally known as the
community right-to-know law, or the

Toxics Release Inventory, commonly
called TRI.
Mr. President, | was the original

sponsor of the right-to-know law. | am
proud that it has proved to be one of
the most effective environmental laws
on the books. The right-to-know law
has no prescriptive requirements. It
does not force anyone to do anything
except release information. It is a sim-
ple sunshine statute.

Mr. President, | would strongly op-
pose the emasculation of the right-to-
know law no matter what the vehicle.
But this clearly is not the proper way
to consider such a huge change in the
major environmental law. The right-to-
know provision in this bill has been
subject to hearings or scrutiny in the
Environment and Public Works Com-
mittee. And the substance of the pro-
posal goes well beyond the changes pro-
posed for other types of regulations.

Mr. President, as | said, my amend-
ment proposes to delete a section of
the proposed legislation that reduces
the effectiveness of the right-to-know
law, commonly called TRI, Toxics Re-
lease Inventory. Most of us who have
been here for a while have worked on
legislation that sometimes turns out to
be less effective than we had hoped.
The right-to-know law, on the other
hand, has proven to be even more effec-
tive than we expected. It has also
proved to be less obtrusive to business

than other environmental laws that
are on the books.
Now, most environmental regula-

tions operate by command and control.
They require companies to take spe-
cific actions, such as lowering emis-
sions, sometimes by a specific date,
sometimes by a specific technology.
Some environmental laws require in-
dustry to develop technology that does
not yet exist. And these types of pre-
scriptive regulations are probably the
major reason that industry has been
pushing for this so-called reform legis-
lation.

But the right-to-know legislation is
quite different. The Toxics Release In-
ventory imposes no regulatory control.
It requires no permitting. It sets no
standards. It requires no registration,
labeling or reduction in emissions. It
does not even require monitoring by a
Federal agency. All it requires are esti-
mates of the amount of toxic chemicals
that facilities release into our environ-
ment. And this information is very
helpful to local officials, to fire and
emergency personnel and to those who
live near the plants. Despite the lack of
specific requirements, the right-to-
know law has probably led to more vol-
untary pollution prevention efforts and
more environmental cleanup than any
other law. The right-to-know law re-
quires companies to list the amount of
certain chemicals that leave their fa-
cilities through air, through water, or
shipment to land disposal facilities.

Currently, 652 chemicals are required
to be disclosed. Each has well-estab-
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lished adverse health effects or is car-
cinogenic or toxic.

Now, under the law, in deciding
which chemicals to include on this list,
EPA is not required to do a full risk as-
sessment. On the other hand, the law
does not restrict companies from re-
leasing these chemicals. All that is re-
quired—and | make this point over and
over again—is disclosure. The right-to-
know law has proven effective pri-
marily because it has influenced the
voluntary behavior of corporations.
First, many companies have volun-
tarily reduced the emissions of harmful
chemicals in order to avoid negative
publicity. By requiring companies to
tell the public the truth about the
chemicals they are emitting, the law
has created a strong incentive for in-
dustry to reduce emissions even
though, again, they are not required to
do so by law.

Beyond creating the possibility of ad-
verse publicity, the right-to-know law
has worked by encouraging businesses
to reduce waste for the sake of their
own bottom line. Company after com-
pany has discovered the material they
were putting out through the stacks or
pouring into the water could be recov-
ered and reused. One company in New
Jersey cut its emissions by 90 percent
once they looked at the value of the
materials they were simply throwing
away. And when we look at what some
of the companies say, it is rather illu-
minating. This quote from Ciba-Geigy,
a very important pharmaceutical man-
ufacturer, in 1993 in the environmental
report that said:

The initial demand for environmental re-
porting came from the public. But in re-
sponding, we have discovered that the infor-
mation is extremely useful to our own man-
agement. We have learned about our suc-
cesses, our inadequacies and the gaps in our
knowledge. It’s a good example of the way in
which external pressures ultimately prove of
benefit to the environment and to industry.

Mr. President, lots of these materials
are very expensive. And when they are
wasted, they have a negative effect on
the company’s bottom line. Yet before
the right-to-know law was enacted,
perhaps surprisingly many companies
simply did not appreciate the extent to
which chemicals were being wasted by
emitting them into the environment
rather than using them in their prod-
uct manufacturing. The right-to-know
law has given many corporations the
information they need to reduce this
waste. As a result, many have rede-
signed their manufacturing processes,
begun recycling chemicals, and taken
other steps to reduce waste.

This chart helps to demonstrate the
impact of the Toxics Release Inven-
tory. In 1988, 4.8 billion pounds of toxic
material were sent into the waste—air,
land, or water. In 1992, 4 years later, we
had a dramatic reduction, down to 3.2
billion pounds, and in 1993, 2.8 billion
pounds, a reduction of 2 billion pounds
of toxic material being emitted into
the waste stream in a period of only 5
years.
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Now, what is going to happen if the
present bill goes into effect as is, turns
into law? Then the right to know—
nothing will be the predominant rule.
Mr. President, not only is it unfair,
costly, wasteful, but it will give the
companies a chance to relax rules that
proved beneficial for them and
nonbeneficial for the health and well-
being of the residents or those who
work in the area.

Let me repeat, emissions have been
reduced by 42 percent or, as | said ear-
lier, 2 billion pounds in dangerous
chemical emissions. Yet, all of this is
at risk if the provision included in the
bill is enacted into law.

Do we really want to change the
right to know into knowing nothing? |
hope not. Should not our citizens be
aware of the risks that they and their
families undergo?

The chemical industry has acknowl-
edged the value of the right-to-know
law. We can look at the testimony by
the Association of Chemical manufac-
turers. They say:

The chemical industry can work within the
requirements of title Il to achieve two im-
portant objectives: Improving local emer-
gency planning and informing the public
about chemical operations.

These objectives are vital to the long-term
success and competitiveness of the chemical
industry. Facility managers must take the
initiative and work directly with local gov-
ernment and communities to make this law
work.

Or someone representing DuPont,
Mr. Vernon Rice, said:

The beauty in the TRI is that a company
can decide for itself how it will achieve re-
ductions and can deploy the most cost-effec-
tive methods to do so. The law and the regu-
lations that follow provide the incentive
that industry then is provided with discre-
tion on how to make the reductions.

I might add, Mr. President, industry
also can decide not to make any reduc-
tions at all.

The bill before us would undermine
the right-to-know law by changing the
rules for designating those chemicals
that must be disclosed. It makes it
easier to take chemicals off the list
and harder to put them on.

Under the new test, EPA would have
to know about emissions and exposure
levels at plants throughout the coun-
try to determine their likely impact.
But because the TRI information on
that chemical would not exist, EPA
would not have enough information to
meet the new test. This new standard
puts the cart before the horse. This
would completely defeat the purpose,
intent, and the positive successes of
the TRI program.

The TRI list is not perfect and per-
haps some chemicals should be re-
moved. Yet, present law has a proven
system to consider petitions to remove
chemicals from the list. Seventeen
chemicals have been taken off the list
through the petition process.

| urge my colleagues in the strongest
possible terms to reject this special in-
terest legislation. It is a paternalistic
proposal that would have the Congress
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tell the American communities that
they do not have the right to know
about chemicals that could have a fun-
damental negative impact on their
lives. It is a proposal that says to com-
munity officials that you need not
have a right to know about chemicals
that can cause serious harm to your
constituents. It is a proposal that says
to parents, you may be concerned
about how toxic chemicals will affect
your children, but it is more important
that industry should have the right to
withhold that information about
chemicals that they are emitting into
the atmosphere, into the water, and
into the land.

This is bad special interest legisla-
tion, Mr. President. The section on the
right to know is an exception from the
$100 million threshold in the rest of the
bill. It has no place in this legislation,
and | urge my colleagues to support my
amendment to delete it.

Mr. President, | believe that we have
an hour equally divided, according to
the unanimous consent agreement; is
that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LAUTENBERG. How much time
does my side have?

The PRESIDING OFFICER. The Sen-
ator has 16 minutes 40 seconds remain-
ing.

Mr. BRADLEY, Mr. President, | rise
in support of the amendment to remove
the Toxic Release Inventory provisions
from the regulatory reform bill. On
June 28, 1995, | wrote to the majority
leader suggesting that this section and
the provisions affecting Superfund be
removed from S. 343. | said at that time
that | was troubled by the bill’s inclu-
sion of special provisions affecting the
effectiveness of the toxic release inven-
tory, TRI, also known as the Commu-
nity Right-To-Know Act.

The Community Right-To-Know Act,
which builds on programs pioneered by
my home State of New Jersey, is con-
sidered a complete success by almost
all those who have analyzed its per-
formance. In fact, it is precisely the
kind of alternative to conventional
command-and-control regulation which
the drafters of S. 343 say they endorse.
It requires full community disclosure
for a list of chemicals which may prove
hazardous to human health or the envi-
ronment, especially in case of acci-
dents.

In response to required TRI disclo-
sures, and without the need for restric-
tive regulations, companies have vol-
untarily reduced their use and emis-
sions of chemicals on the TRI list. This
form of pollution prevention has actu-
ally saved companies money, caused
them to retool their operations for
greater efficiency and gained them
good will in their communities.

And using TRI information, nearby
communities have taken the pre-
cautions they need to protect them-
selves in the event of an emergency.

Unfortunately, the bill would require
EPA to replace its current hazard-
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based listing process for the addition of
new chemicals under TRI with an un-
workable, risk-based process which
would result in the addition of few, if
any new chemicals to the TRI list. The
bill would also require EPA to remove
chemicals from the TRI list if the
Agency could not make a showing that
a particular chemical was acutely
toxic to areas beyond a facility’s
boundaries. Obviously, this kind of re-
striction on TRI’s effectiveness would
result in serious emergency response
problems. Even worse, the blllI’'s re-
strictive language would eliminate
coverage for chemicals which cause
chronic health hazards, reproductive
effects or environmental damage. The
result—elimination of about 90 percent
of the chemicals on the TRI list.

The bill would also require the Agen-
cy to prove that listed TRI chemicals
cause harm when they are released to
the environment before requiring com-
panies to report their pollution under
TRI. But since TRI is a full-disclosure
statute and not a regulatory one, this
standard is irrelevant. The purpose of
TRI is to let a plant’s workers and
nearby community know what is going
on at facilities which are their employ-
ers and neighbors.

Even with TRI, there are still prob-
lems with insuring that a community
receives the information it needs for
coping with chemical emergencies and
discovering bad actor companies. A re-
cent accident in Lodi, NJ points out
the need for an expansion of TRI which
puts chemical information into a user-
friendly form. At the time of the acci-
dent the community found it lacked
the data it felt it needed.

I will soon introduce legislation to
require centralized information collec-
tion and distribution of all the infor-
mation available on a plant or group of
plants, including state data, violation
and accident history. While all this in-
formation is available now, you have to
be Sherlock Holmes to ferret it out.

Mr. President, restricting and useful-
ness of TRI makes no sense. It is a low-
cost, nonregulatory way of improving
the environment that other programs
should be copying. And it is exactly the
kind of protection that communities
like Lodi need.

Mr. LAUTENBERG. Mr. President, |
ask if the people in opposition have
comments that they would like to
make at this juncture, or if there are
any of those people who are cosponsors
of my amendment who are here who
would like to add their thoughts. We
have cosponsors who are indicated on
the legislation, a significant number of
them. If they would like to make any
comments, this is the time they are
going to have to do it, because the
clock is ticking and | hate to see the
time wasted.

Unless anyone wants to speak, Mr.
President, | will suggest the absence of
a quorum.

Mr. JOHNSTON. Will
withhold?

Mr. LAUTENBERG. | will.

the Senator
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Mr. JOHNSTON. Mr. President, will
the Senator yield me 10 minutes?

Mr. ROTH. I will be happy to yield 10
minutes. But first, I want to make
three unanimous-consent requests.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

UNANIMOUS-CONSENT AGREEMENTS

Mr. ROTH. Mr. President, | ask unan-
imous consent that when Senator
FEINGOLD offers his amendment regard-
ing equal access, that no amendments
be in order, or in order to the language
proposed to be stricken; that there be
30 minutes for debate to be equally di-
vided in the usual form; and that when
the Senate votes, the vote occur on or
in relation to the Feingold amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, | ask unan-
imous consent that when Senator
FEINGOLD offers his amendment regard-
ing peer review, that no amendments
be in order, or in order to the language
proposed to be stricken; that there be
15 minutes for debate to be equally di-
vided in the usual form; and that when
the Senate votes, the vote occur on or
in relation to the Feingold amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Finally, Mr. President, |
ask unanimous consent that when Sen-
ator PRYOR offers his amendment re-
garding private contractors, that no
amendments be in order, or in order to
the language proposed to be stricken;
that there be 30 minutes for debate to
be equally divided in the usual form;
and that when the Senate votes, the
vote occur on or in relation to the
Pryor amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, | yield 10
minutes to my distinguished colleague,
the Senator from Louisiana.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. JOHNSTON. Mr. President, | rise
in opposition to the amendment of the
Senator from New Jersey. The lan-
guage now in the Dole-Johnston sub-
stitute, | believe, is well tailored, cal-
culated to achieve that result which all
of us want, which is notice to the pub-
lic of a toxic chemical which, under
any reasonable scenario, can be ex-
pected to do some harm.

The problem is under the present
statute, a chemical can be or, indeed,
must be listed by the Administrator of
EPA if it is known to cause serious
chronic health effects. There are a lot
of other provisions, but let me reread
that: If it is known to cause serious or
chronic health effects.

That phrase is so broad and so all en-
compassing as to encompass ordinary
table salt, ordinary table salt which, if
taken in sufficient quantities or, in-
deed, if ingested regularly in slightly
too much degree can and does cause
high blood pressure, and it can Kill you
if you take too much salt. Indeed, peo-
ple out on boats in the ocean have in-
gested too much sea water and have
died because of that.
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I am not suggesting here that the Ad-
ministrator of EPA is getting ready to
list ordinary table salt as one of the
chemicals. That is not the point. The
point is that the phrase, as used in the
present law, is so broad that it does not
just look at the reasonable possibility
of harm to an individual.

Rather, it looks at the chemical in
an absolute way, without requiring
that you consider whether there is any
possible danger to the public from the
way the chemical is used.

So what we have done, Mr. President,
is added a few words to this so that
when the Administrator makes a deter-
mination under this paragraph, it shall
be based on generally accepted sci-
entific principles, or laboratory tests,
or appropriately designed and con-
ducted epidemiological or other popu-
lation studies.

That is in the present law. We have
added this: ““And on the rule of reason,
including a consideration of the appli-
cability of such evidence to levels of
the chemical in the environment that
may result from reasonably antici-
pated releases available to the Admin-
istrator.”

So, in effect, we are saying do not
just look at whether ordinary table
salt can cause you to be sick, or can
cause high blood pressure, or can poi-
son you if you take too much of it;
rather, look at ordinary table salt, or
whatever these other chemicals are,
and determine whether using, as we
say, the rule of reason, including a con-
sideration of the applicability of such
evidence, to the levels of the chemical
in the environment that may result
from reasonably anticipated releases.

All we are asking, Mr. President, is
that you use common sense, and that
you do not just say because a chemical
may be potentially harmful if ingested
in ways that are unlikely—not only un-
likely, virtually impossible—but rather
use, Mr. Administrator, the rule of rea-
son. | cannot think of a more reason-
able amendment than to tell the Ad-
ministrator to use the rule of reason.
Does this gut the toxics release inven-
tory? Of course not. It simply brings a
little common sense.

Now, the amendment goes further. It
says that ‘‘any person may petition the
Administrator to add or delete a chem-
ical, and that the Administrator shall
grant any petition that establishes
substantial evidence that the criteria
in subparagraph (a) either are or are
not met.”’

That is the language we added. In
other words, you can get a chemical
put on. If you are, say, an environ-
mentalist and you want to add a chem-
ical, you can petition to get it added if
you meet that standard, or you can get
the chemical deleted if you meet that
standard. That is all the language does,
Mr. President.

Now, you say, well, why would any-
body want it to be off the list? Well,
first of all, Mr. President, it is not just
a question of having these chemicals
listed, it is a burdensome and expensive
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system of having to report. A chemical
manufacturer sells these chemicals
across the country, and it might be a
very benign chemical in the way that
it is used. But each one of his vendees
would have to report, and on down the
line—l forget the amount that you
have to have—it is 10,000 pounds, which
for an industry is not very much. You
would have to report that, even though
there is no real possibility that the
chemical is ever going to get out.

Now, Mr. President, | do not think
that we have to worry about language
that asks the Administrator to use the
rule of reason in determining whether
to put a toxic chemical on the list. |
honestly think that any Administrator
knows how to interpret those words.

Now, why was it necessary to put
these on? Well, because in one day this
last year the Administrator listed an-
other 280 chemicals on the toxics re-
lease inventory, and the EPA felt that
it had no authority, it had no discre-
tion to determine whether there was
any danger posed to the public by these
chemicals, whether there was any pos-
sibility of harm. They felt that under
this language, they had to list all 280
chemicals. Maybe the neighbors are
upset and they say, oh, my gosh, you
have all these terrible chemicals there
that can cause all these terrible things
—perhaps most of them or perhaps al-
most all. | do not know about the indi-
vidual chemicals, Mr. President. But |
am told by some people in the EPA—
who will not be quoted, I can tell you
that—that some of these chemicals are
really no problem, should never have
been on the list, but there was not the
discretion in the Administrator to
apply the rule of common sense and
reasonableness.

Mr. President, this is not some big
industry grab to force these chemicals
on people across the country without
warning, this is an attempt to apply
the rule of reason to a very com-
plicated thing.

Look, if the Administrator goes
back, and somebody complains about
this, the Administrator could say it is
a toxic chemical, | think it is possible
that it might get out, and believe me
that ought to be on the list if it is pos-
sible the chemical will get out and
cause harm. The Administrator has all
the authority under this language that
he or she would ever need to put that
chemical on the list.

But, on the other hand, if it is no
conceivable danger whatsoever, if you
have a table salt kind of chemical, it
should not be on the list and the Ad-
ministrator ought to have the discre-
tion to use the rule of reason and re-
lieve people of these reporting require-
ments and relieve the community of
the unnecessary fear in which a benign
chemical might present.

That is all the language does, Mr.
President. It is not gutting the toxics
release inventory. It is not, in any way,
harming the health of people.

Why should it be on this bill? Be-
cause it is a question of risk, and this
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gives to the Administrator the judg-
ment to apply real risk analysis in
order to put chemicals on the list or
take them off.

| yield the floor.

Mr. ROTH. Mr. President, | yield the
distinguished Senator from Oklahoma
5 minutes.

Mr. NICKLES. Mr. President, | wish
to compliment my colleague, Senator
JOHNSTON from Louisiana, for his
statement. | hope my colleagues heard
his statement, and | hope they will
vote against the amendment of my
friend and colleague, Senator LAUTEN-
BERG.

I think the language we have in the
bill is good language. | understand the
amendment of the Senator from New
Jersey would strike that language. |
want to make it perfectly clear that
the language in the bill dealing with
toxics release inventory review does
not gut the statute of toxics release in-
ventory—the TRI, as we have heard.
What it does is introduce an element of
common sense.

The Senator from Louisiana said,
yes, if you have any type of chemical
listed, it can be listed no matter how
minimal that release might be. Even if
there is no threat whatsoever under ex-
isting interpretation by EPA and oth-
ers, they can list that chemical and set
about a couple things. One, there is an
enormous amount of paperwork and an
enormous expense that consumers will
pay for. Consumers are farmers, in
many cases, or they might be some-
body that may be making drugs for
pharmaceutical companies, which, of
course, increases the medical costs and
so on. Every day people have to pay the
cost.

Senator JOHNSTON also mentioned
something else. He said these notices of
release, if there is no real threat to
public harm or public health and safe-
ty, people have a lot of unnecessary
fears because of unnecessary notifica-
tions.

What this language does, and 1 will
read it from the bill, “‘including consid-
eration of the applicability of such evi-
dence to levels of the chemical in the
environment that may result from rea-
sonably anticipated releases.” Reason-
ably anticipated releases.

In other words, not through the envi-
ronment that we talked about some-
time last year during the clean air de-
bate. If somebody was outside the plant
gate for 70 years, 24 hours a day, in the
prevailing wind, maybe they might one
out of a million chance have obtained a
disease.

This says use common sense. That is
what this language is about.

Also, it mentioned that if somebody
wants to either be put on the list or
taken off the list, they must have sub-
stantial evidence to do so. It is a high-
er threshold. They have to have sub-
stantial evidence to be able to get a
chemical off the list, or substantial
evidence to put the chemical on the
list. Again, common sense.

| think that the language we have in
the bill is well crafted. It is not radical.
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It is not extreme. It says we should use
common sense. We can save a lot of pa-
perwork, a lot of red tape, and we can
eliminate unnecessary fears that some
people have as a result of overzealous
interpretation of the TRI statute.

I compliment my colleague from
Louisiana and also the Senator from
Utah, Senator HATCH, and Senator
RoOTH for this section.

I urge my colleagues to vote no on
the Lautenberg amendment. | yield the
floor.

Mr. LAUTENBERG. Mr. President, |
listened with interest to my col-
league’s review of what this amend-
ment is about within the bill as it is
structured.

The one thing | have not heard is
anyone deny this success ratio. From
1988 until the present day we have re-
duced toxics being emitted into the air,
the water, and on the land by 42 per-
cent—2 billion pounds in a period of 5
years, 2 billion pounds less of toxic ma-
terial hanging around our Kids, hang-
ing around our families, hanging
around our school yards. Gone.

And it does not mean diddly, as we
say, in terms of the company’s respon-
sibility. We are not arresting anybody.
We are not fining anybody. What we
are saying is that they simply have to
report. It is sunshine. Let the public
know what it is that they ought to be
concerned about, in the event of a par-
ticular emission.

It is great for fire departments. In
one city in New Jersey, we had a fire-
man’s protective gear melt off his body
because of the chemical mixture. At
least if they know this information,
emergency response people can prepare
the materials necessary to fight a par-
ticular release, explosion, or fire. What
we are doing now is we are saying,
Okay, the public really does not have a
right to know this kind of thing.

All of these materials that are re-
leased are toxic, Mr. President. They
do not get out there willy-nilly. This is
not an administrator’s dream of tor-
ture.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. LAUTENBERG. Very briefly for
a question.

Mr. JOHNSTON. Just on the point
that the Senator said that EPA is not
arresting anybody.

According to “Inside EPA,” the
weekly report for June 30, 1995, they do
say that 3 priority sectors for deter-
mining enforcement actions were cho-
sen because of noncompliance his-
tories, toxics release inventory re-
leases, and trans-regional impacts.

In other words, TRI releases are one
of the bases on which they bring en-
forcement actions. Would the Senator
agree with that?

Mr. LAUTENBERG. Say it again,
please.
Mr. JOHNSTON. That one of the

bases on which EPA brings enforce-
ment actions is TRI releases.

Mr. LAUTENBERG. Yes.

Mr. JOHNSTON. So that it does have
something to do with enforcement?
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Mr. LAUTENBERG. There is a re-
quirement that they have to file this
information.

Mr. JOHNSTON. I mean on enforce-
ment, where they send the investiga-
tors out. In other words, if you have
TRI releases, they enforce the rules.

Mr. LAUTENBERG. If there is an ac-
cident that endangers the public
health, yes, someone will look at it.

I would love to respond to my friend
from Louisiana, but we are using my
time and he is in opposition, so | do not
want to give him my time to oppose
this brilliant amendment.

The Senator from Massachusetts has
asked for some time. He has worked
very hard on these issues and | would
be delighted to yield as much time as
he needs, not to exceed 10 minutes.

Mr. KERRY. Mr. President, | think |
will not need 10 minutes.

I would like to respond, if | can, to
the comments of the Senator from
Louisiana and to the whole concept of
what is really at stake in revamping
the Right-to-Know law and its Toxics
Release Inventory (TRI).

First of all, we should remember that
TRI is the Emergency Planning and
Community Right-to-Know Act of Title
111 of Superfund. This program does not
have the same breadth of regulatory
reform we are reaching for in the bill
before us. The fact is that this is a non-
regulatory sunshine law and should be
considered separately by the Senate
Environment and Public Works Com-
mittee.

In fact, Senator SMITH on the Repub-
lican side has been doing a very good
job of leading the effort to revamp the
Superfund program and as Title Ill of
that act this issue could be appro-
priately considered at that time. To
date, however, there have been no hear-
ings on this whole question of exactly
what the impact of revamping the
right-to-know law would be. In fact,
there has not been a hearing on TRI in
the Senate since 1991.

Yesterday, | attended a press con-
ference outside this chamber where
members of the firefighter unions of
the United States, representing several
hundred thousand firefighters, said,
“Don’t do this. Do not change the TRI
structure today and thereby put fire-
men at risk.”

What the TRI structure does today is
allows fire departments all across this
country to be able to plan for what
kind of fire they may be going into. Be-
cause of the TRI, communities have
computerized knowledge of precisely
what chemicals exist in certain compa-
nies, in certain buildings. When the fire
department gets an alarm, they simply
punch the computer and the data
comes up on the computer screen im-
mediately so that firemen have the
ability to be able to don masks, maybe
don protective gear, call in additional
help, take special measures to secure
the area, evacuate personnel. All of
that knowledge comes about because of
a simple concept called Right-to-Know.
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The TRI is not a regulation that does
away with chemicals. It does not re-
quire companies to spend a whole lot of
money to comply with regulations. It
simply makes information available to
businesses, to communities, and to
citizens. That information allows citi-
zens to then decide whether they think
they are at risk and gives companies
the information they need to help them
reduce their wastes before they are cre-
ated. It is the best tool to promote pol-
lution prevention that we have in ef-
fect today.

What is interesting about this, Mr.
President, is that just by requiring
companies to tell Americans what they
are emitting into the air or land or
water—solely by the requirement to let
people know—companies themselves
have made important decisions about
reducing wastes. So they have volun-
tarily removed 42 percent since its re-
ception in 1988—two billion pounds—of
the chemical emissions of this Nation.

That is a remarkable success story,
Mr. President. It does not come about
because we in the Congress have cre-
ated a whole convoluted regulatory
structure where companies are re-
quired to reduced their use of chemi-
cals. All that is required is companies
that use large volumes of toxic chemi-
cals tell Americans what they are put-
ting into the environment.

More than 2 billion pounds of emis-
sions have been prevented as a con-
sequence of that. That is a success
story.

It is really interesting to see the
chart from the Senator from New Jer-
sey over there that shows the com-
ments of individual sectors of the in-
dustry. The chemical industry itself
has found it useful.

In point of fact, the former chairman
of the Environment Committee, Sen-
ator BAucuUs, has yet to have one chem-
ical company coming to them and say-
ing, “Get rid of TRIL.” It was not an
issue in early regulatory reform bills
or in the past two Congresses
Superfund debates. It has just been
snatched out of the air because clearly
a few people decided they thought this
got in their way.

Mr. President, turning to the stand-
ard that the Senator from Oklahoma
talked about, what the language in this
bill currently does is, in effect, it ap-
plies a 180-day requirement for this
risk assessment to take place. If it does
not take place, the chemicals come off.
So you already have a sword of Damo-
cles hanging over the process. Because
if the Administrator does not want to
do it, or if they do not have the re-
sources to do it, you may wind up tak-
ing out of here an automatic capacity
to have a decision. But more impor-
tant, the language says, ‘‘on the rule of
reason, including a consideration of the
applicability of such evidence to levels
of the chemical in the environment
that may result from reasonably an-
ticipated releases.”

‘“Reasonably anticipated releases” is
the information we get from the TRI.
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So what they are doing is creating a
standard that makes a judgment as to
whether or not you are going to be able
to put something on the TRI list using
information that you have to have
from the TRI list in the first place.
And since you do not have it from the
TRI list, you cannot make the judg-
ment that is required here. That is
called the proverbial Catch-22. It is a
way of tying everybody up in a process
that, in effect, Kills the TRI concept.

They can stand here and say, ‘‘Oh,
no, no, no, no; all we are going to do is
have a little risk assessment,” but the
language of the risk assessment itself
depends on reasonably anticipated re-
leases being able to be determined. And
unless you know what the company is
emitting, there is no way to know what
the reasonably anticipated release is
going to be.

So | respectfully submit this is one of
those places where, again, the words
are so important, and where an awful
lot hangs in the balance.

Mr. JOHNSTON. Will
yield at that point?

Mr. KERRY. | will be happy—I do not
want to yield on my time, but | will
yield on my colleague’s time for a
question.

Mr. JOHNSTON. Will the Senator
from Delaware yield me 1 minute to
ask a question?

Mr. ROTH. | yield 1 minute.

Mr. JOHNSTON. The Senator read,
appropriately, the language which was
added, which was, ‘““‘on the rule of rea-
son,’” et cetera.

But the first paragraph in the
present law is still there. That is, “A
determination under this paragraph
shall be based on generally accepted
scientific principles, or laboratory
tests, or appropriately designed and
conducted epidemiological”——

Mr. KERRY. Epidemiological.

Mr. JOHNSTON. “Or other popu-
lation studies, and/or the rule of rea-
son, including consideration of the ap-
plicability of said evidence that may
result from reasonably anticipated re-
leases.”

So all we are giving him is that addi-
tionally he may consider additional
evidence, including the amount that
may be released.

Will the Senator agree that is a cor-
rect statement?

Mr. KERRY. Let me say to my
friend, | understand his reading of it,
but it still begs the question here. Be-
cause the standard of ‘‘including,”
which is the most important way to
prove what may be the harm to a com-
munity, is still not available.

Second, and this is far more impor-
tant, let me say to my friend from Lou-
isiana, what is critical here is why go
through all of these incredible hoops
when in fact nothing negative is re-
quired of the company unless it uses
more than 10,000 pounds and produces
more than 25,000 pounds? You are talk-
ing about big producers and big users
here.

All that is required of these big,
10,000-pound users, 25,000-pound produc-

the Senator
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ers, is that they tell people in the com-
munity what it is they put into the air
or water or land. It is irrelevant wheth-
er there is a risk or not in terms of the
concept of sunshine and right-to-know.

What, in effect, the Senator from
Louisiana and others are setting up
here—whether it is wittingly, purpose-
fully, or not—is a new series of hoops
which, under the cumulative impact of
this bill will allow a series of legal
steps to be taken that will prevent peo-
ple in a community from even knowing
what one of these big producer compa-
nies is putting into the air.

Mr. JOHNSTON. Mr. President, is the
Senator saying——

Mr. KERRY. Again, | do not want to
yield on my time. | reserve my time.

Mr. JOHNSTON. Do 1 still have any
of that minute?

The PRESIDING OFFICER. The Sen-
ator has used his minute. Will the Sen-
ator from Delaware yield him an addi-
tional minute?

Mr. ROTH. I will yield 1 minute.

The PRESIDING OFFICER. The Sen-
ator yields an additional minute.

Mr. JOHNSTON. I will not use that
at this point.

Mr. KERRY. Mr. President,
much time do | have remaining?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes.

Mr. KERRY. | will just use a mo-
ment.

Mr. President, the real issue here is
very, very simple. The Senator from
Louisiana is trying to explain how the
test that they have set up is reason-
able. The issue is whether or not there
ought to be a test set up for a company
that uses 10,000 pounds or more of a
chemical or a company that produces
25,000 pounds or more. The issue Iis,
should that company automatically
tell people in the community what it
puts into the air? It is very simple.
And, by coming along with this notion
we are going to go through all of this
regulatory process with risk assess-
ments and so forth, we are actually ap-
plying a series of standards and hoops
to jump through that have no rel-
evancy to the purpose of letting people
know.

They are creating a risk-based stand-
ard for something that does not have
to be risk-based but is simply informa-
tional. And, on the basis of that, there
are certain chemicals that may be, ac-
tually, under their standard, taken off
the Toxics Release Inventory which, in
fact, have a negative effect on people,
but they do not fall under their stand-
ard because of the level of toxicity.

So | say again, this is a very simple
issue. This is a question of when Amer-
icans are living in a community where
a company uses 10,000 pounds of a spe-
cific chemical or produces 25,000
pounds, whether that company ought
to tell the fellow citizens who live in
that community and who work in the
plant, what it is that is being emitted.
And by virtue of the law, we have
taken 2 billion pounds of that kind of
chemical out of the environment, away
from people, and made life safer.

how
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If they turn this clock back, we will
make life more hazardous. And there is
no rationale for saying Americans
should not know what chemicals are
going into the local environment.

| yield the time to the Senator from
New Jersey.

The PRESIDING OFFICER
KEMPTHORNE).
New Jersey.

Mr. ROTH. Will the Senator yield so
I can make a further unanimous-con-
sent request?

Mr. LAUTENBERG. Yes. | do not
want to continue to use my time.

Mr. ROTH. Without using the time of
the Senator from New Jersey.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. ROTH. Mr. President, | ask unan-
imous consent that the 13 minutes that
remain in opposition to the Lautenberg
amendment be reserved for Senator
LoTT and 5 minutes reserved for Sen-
ator LAUTENBERG.

Mr. LAUTENBERG. If I might ask,
Mr. President, how much time do |
have left on my side?

The PRESIDING OFFICER. The Sen-
ator from New Jersey has 1 minute 3
seconds.

Is there objection to the unanimous-
consent request? Without objection, it
is so ordered.

Mr. ROTH. Mr. President, | further
ask unanimous consent that following
the conclusion of the debate on the
time agreements already entered for
this evening, the Senate proceed to
vote Iin sequence, with the first vote
being the standard 15-minute vote and
any remaining stacked votes be 10 min-
utes in length.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. ROTH. Finally, for the informa-
tion of all Senators, there could be as
many as four rollcall votes beginning
as early as 8:30 this evening. Therefore,
Senators should be on notice of these
upcoming votes.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wisconsin is now recognized.

AMENDMENT NO. 1536 TO AMENDMENT NO. 1487
(Purpose: To amend the provisions of titles 5

and 28, United States Code, relating to
equal access to justice, award of reasonable
costs and fees, hourly rates for attorney
fees, administrative settlement offers, and
for other purposes)

Mr. FEINGOLD. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from  Wisconsin [Mr.
FEINGOLD] proposes an amendment numbered
1536 to amendment No. 1487.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Mr.
The Senator from

The
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At the appropriate place in the substitut-
ing amendment, add the following new sec-
tion:

SEC. . EQUAL ACCESS TO JUSTICE REFORM.

(@) SHORT TITLE.—This section may be
cited as the ‘““Equal Access to Justice Reform
Amendments of 1995,

(b) AWARD OF COSTS AND FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(a)(2) of title 5, United States Code, is
amended by inserting after ‘“(2)”” the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the adjudicative officer may ask a
party to declare whether such party intends
to seek an award of fees and expenses against
the agency should it prevail.”.

) JUDICIAL PROCEEDINGS.—Section
2412(d)(1)(B) of title 28, United States Code, is
amended by inserting after ““(B)’’ the follow-
ing: “At any time after the commencement
of an adversary adjudication covered by this
section, the court may ask a party to declare
whether such party intends to seek an award
of fees and expenses against the agency
should it prevail.”.

(c) HOURLY RATE FOR ATTORNEY FEES.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(b)(1)(A)(ii) of title 5, United States Code,
is amended by striking out all beginning
with ““$75 per hour” and inserting in lieu
thereof ““$125 per hour unless the agency de-
termines by regulation that an increase in
the cost-of-living based on the date of final
disposition justifies a higher fee.);”.

(¢3) JUDICIAL PROCEEDINGS.—Section
2412(d)(2)(A)(ii) of title 28, United States
Code, is amended by striking out all begin-
ning with “$75 per hour” and inserting in
lieu thereof ““$125 per hour unless the court
determines that an increase in the cost-of-
living based on the date of final disposition
justifies a higher fee.);”.

(d) PAYMENT FROM AGENCY APPROPRIA-
TIONS.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504(d) of title 5, United States Code, is
amended by adding at the end thereof the
following: ““Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”".

(¢3) JUDICIAL PROCEEDINGS.—Section
2412(d)(4) of title 28, United States Code, is
amended by adding at the end thereof the
following: ““‘Fees and expenses awarded under
this subsection may not be paid from the
claims and judgments account of the Treas-
ury from funds appropriated pursuant to sec-
tion 1304 of title 31.”.

(e) OFFERS OF SETTLEMENT.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:

“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency from which a fee
award is sought may serve upon the appli-
cant an offer of settlement of the claims
made in the application. If within 10 days
after service of the offer the applicant serves
written notice that the offer is accepted, ei-
ther party may then file the offer and notice
of acceptance together with proof of service
thereof.

““(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
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titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(2) JUDICIAL PROCEEDINGS.—Section 2412 of
title 28, United States Code, is amended—

(A) by redesignating subsections (e) and (f)
as subsections (f) and (g), respectively; and

(B) by inserting after subsection (d) the
following new subsection:

“(e)(1) At any time after the filing of an
application for fees and other expenses under
this section, an agency of the United States
from which a fee award is sought may serve
upon the applicant an offer of settlement of
the claims made in the application. If within
10 days after service of the offer the appli-
cant serves written notice that the offer is
accepted, either party may then file the offer
and notice of acceptance together with proof
of service thereof.

“(2) An offer not accepted shall be deemed
withdrawn. The fact that an offer is made
but not accepted shall not preclude a subse-
quent offer. If any award of fees and expenses
for the merits of the proceeding finally ob-
tained by the applicant is not more favorable
than the offer, the applicant shall not be en-
titled to receive an award for attorneys’ fees
or other expenses incurred in relation to the
application for fees and expenses after the
date of the offer.”.

(f) ELIMINATION OF SUBSTANTIAL JUSTIFICA-
TION STANDARD.—

(1) ADMINISTRATIVE PROCEEDINGS.—Section
504 of title 5, United States Code, is amend-
ed—

(A) in subsection (a)(1) by striking out all
beginning with “‘, unless the adjudicative of-
ficer”” through ‘‘expenses are sought’’; and

(B) in subsection (a)(2) by striking out
“The party shall also allege that the posi-
tion of the agency was not substantially jus-
tified.”.

(2) JuDICIAL PROCEEDINGS.—Section 2412 (d)
of title 28, United States Code, is amended—

(A) in paragraph (1)(A) by striking out *,
unless the court finds that the position of
the United States was substantially justified
or that special circumstances make an award
unjust’’;

(B) in paragraph (1)(B) by striking out
“The party shall also allege that the posi-
tion of the United States was not substan-
tially justified. Whether or not the position
of the United States was substantially justi-
fied shall be determined on the basis of the
record (including the record with respect to
the action or failure to act by the agency
upon which the civil action is based) which is
made in the civil action for which fees and
other expenses are sought.’’; and

(C) in paragraph (3) by striking out “*, un-
less the court finds that during such adver-
sary adjudication the position of the United
States was substantially justified, or that
special circumstances make an award un-
just”.

(g) REPORTS TO CONGRESS.—

(1) ADMINISTRATIVE PROCEEDINGS.—No later
than 180 days after the date of the enactment
of this Act, the Administrative Conference of
the United States shall submit a report to
the Congress—

(A) providing an analysis of the variations
in the frequency of fee awards paid by spe-
cific Federal agencies under the provisions of
section 504 of title 5, United States Code; and

(B) including recommendations for extend-
ing the application of such sections to other
Federal agencies and administrative pro-
ceedings.

(2) JuDICIAL PROCEEDINGS.—No later than
180 days after the date of the enactment of
this Act, the Department of Justice shall
submit a report to the Congress—

(A) providing an analysis of the variations
in the frequency of fee awards paid by spe-
cific Federal districts under the provisions of
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section 2412 of title 28, United States Code;
and

(B) including recommendations for extend-
ing the application of such sections to other
Federal judicial proceedings.

(h) EFFecTIVE DATE.—The provisions of
this section and the amendments made by
this Act shall take effect 30 days after the
date of the enactment of this Act and shall
apply only to an administrative complaint
filed with a Federal agency or a civil action
filed in a United States court on or after
such date.

Mr. FEINGOLD. Mr. President, | rise
today to offer an amendment to the
regulatory reform bill legislation that
will improve equal access to justice
under what is known as the Equal Ac-
cess to Justice Act.

I think the thrust of this bill, the
thrust of regulatory reform, is to
rethink the relationship between Gov-
ernment and business and to make our
system of regulation both more effec-
tive and less burdensome, and, in some
cases, | think we have to stay the hand
of Government when we believe it
reaches too deeply into the daily af-
fairs of the American people.

As many of us have said on this floor,
I think these are goals that everyone
supports, even though sometimes we
may differ on the way to actually
achieve them.

The Equal Access to Justice Act is
one effective means for achieving a
measure of reform and should be part
of our plans to reduce the level of un-
necessary Government intrusion in our
lives. The Equal Access to Justice Act
as it now exists was enacted in 1980,
with the idea that small businesses and
individuals who have to get into the
ring with the Federal Government over
enforcement of regulations should be
able to recover their legal fees and cer-
tain other expenses if they end up win-
ning the case.

They are tied in this litigation with
Government and one party has to win
and one party has to lose. And if it is
the Government that loses, especially
after they have brought the case, |
think the Government should bear the
burden of the attorney’s fees and not
the small business and not the individ-
ual. It is one of a number of fee-shift-
ing statutes in Federal law.

I am as proud to say that much of the
work on the original equal access law
was done by the former Congressman
from my home district, the Second
Congressional District of Wisconsin,
Representative Robert Kastenmeier
when he served on the House Judiciary
Committee. | offered the same kind of
bill, and got it passed in the State Leg-
islature in Wisconsin. That is now the
law, and has been since 1985, and it is
the State Equal Access to Justice Act
which has been very helpful to busi-
nesses and individuals who have been
sued by the State government or some
of its agencies.

The Equal Access to Justice Act
gives prevailing parties in certain
kinds of litigation against the Federal
Government the right to seek reim-
bursement of attorney’s fees and other
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costs of litigation from the Govern-
ment. The intent of the law has always
been to make taking on the Federal
Government in court somewhat less in-
timidating although it is always going
to be somewhat intimidating.

To that end, the act is specifically
targeted at assisting individuals and
businesses who do not have ready ac-
cess to the kinds of resources available
to the Federal Government when it
goes to court. Under the current law,
the law gives this kind of option—or
protection—to a person whose net
worth does not exceed $2 million or a
business that does not have net worth
greater than $7 million, or which does
not employ more than 500 people. And
there are a couple of other minor ex-
ceptions.

There was another motive for the
bill, and that was to help restrain the
regulatory hand of the Federal Govern-
ment when it was going to trial. The
authors of the bill believe that if the
agency faced the prospect of not only
having decisions nullified but also hav-
ing to actually pay the attorney’s fees
of the entity or individual they went
after, maybe the agency would think
twice before it started the lawsuit or
the administrative action in the first
place.

I cannot say for sure in the past 10 or
15 years that this second goal has been
reached. However, the Equal Access to
Justice law has proved to be a bargain
based upon the estimates that we have
seen. Originally the estimates were
that the Equal Access to Justice law
would cost about $68 million a year.
But according to the Administrative
Office of U.S. Courts, annual fee reim-
bursements have totaled from the Fed-
eral Government only about $5 to $7
million between 1988 and 1992. This is
despite the fact that litigants are actu-
ally more successful in terms of the ac-
tive percentage of wins than was origi-
nally anticipated.

A study done on this examined 629
Federal District and Appellate Court
decisions involving EAJA fee award
claims during the 1980’s. The professors
who did the study pointed out that the
Congressional Budget Office in making
its estimates had assumed that parties
seeking fee reimbursement under the
act would actually be successful in
about 25 percent of the claims filed
against the Federal Government.

However, the professors found that
they even had a higher level of success,
36 percent and were able to win fees in
those cases.

Yes. Mr. President, some may well
claim that EAJA has had a scant effect
on controlling overreaching regulation.
But | believe it is clear that it is an-
other arrow in the quiver of the indi-
vidual citizen or a small business
owner when they have to tangle with
the Federal Government in court or in
an administrative proceedings.

The EAJA generally has served its
function well. The purpose of my
amendment this evening is that the act
over the course of several years has
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come to the point where it needs some
updating to speed up the process of
awarding attorney’s fees to prevailing
parties and thereby lower the cost of
litigation to taxpayers.

Mr. President, briefly, this amend-
ment has three major elements.

First, my bill raises the current cap
on attorney’s fees in these kinds of sit-
uations under the act from the current
limitation of $75 to $125 per hour. That
would bring the rate somewhat in line
with the real world.

My bill retains the cost-of-living in-
crease as a possible element in deter-
mining an attorney’s fee award but it
strikes the current language that per-
mits further increasing an award on
the basis of a special factor defined by
example in the statute as ‘““the limited
availability of qualified attorneys or
agents for the proceedings involved.”’

Mr. President, | believe these im-
provements will actually make suits
against the Government more attrac-
tive to attorneys and appropriate
cases, which in turn should create a
larger pool of attorneys available to
private litigants to try to handle these
cases. Therefore, we should see less
need for this special factor language,
and | think it will help simplify the
process.

In addition, my bill makes the meth-
od of computing cost-of-living in-
creases to fee awards more specific.
And | could detail on that, if anybody
wishes.

But 1 will move on to say that the
second major change my amendment
makes in the current law is to elimi-
nate the language that allows the Gov-
ernment to escape paying attorney’s
fees, even if the Government has lost in
court, if the Government can success-
fully argue that it had a substantial
justification for its action.

Mr. President, I am not generally a
supporter of the loser pays concept.
But | believe that if a small business
owner or an individual American wins
in court—not against another private
litigant but against the Federal Gov-
ernment—and, if the law provides for
the Government to reimburse you for
your expenses, then the Government
should ante up. | think we should have
in effect a loser pays provision when
the Federal Government sues a private
party and the private party ends up
winning the case.

I realize some people are concerned
that eliminating this provision will
open the floodgates of our Treasury.
But let me refer to a study that by Pro-
fessor Krent which indicates that this
is not the case. He indicates that fee
awards in the cases we have had during
this act were denied in only a small
number of cases on the basis of success-
ful substantial justification argument.
Apparently that is because this tech-
nique of the Government to try to
avoid paying fees in these cases in
court is routinely raised by Govern-
ment attorneys as a way to sort of
block the private litigant from getting
their attorney’s fees even though they
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have prevailed in the underlying case
against the Government.

So this extra way out for the Govern-
ment really allows the creation of an-
other issue at least to more litigation
over whether or not there was a sub-
stantial justification for the lawsuit to
be brought in the first place, even
though the Government lost.

The professor suggests that there
may even be some cost savings offset
any increase in awards due to the
elimination of the substantial jus-
tification defense. He admits it is im-
possible to make an exact determina-
tion of the expense of litigating this
issue in case after case. But he be-
lieves, based on the evidence of 1 year—
between 1989 and 1990—that whatever is
saved by raising the substantial jus-
tification defense is not enough to jus-
tify the cost of litigating the issue.
That is one reason why Professor Krent
believes that this extra way out for the
Government, in his words, ‘“‘probably
creates a perverse incentive to liti-
gate” on the part of Government attor-
neys.

My amendment specifically addresses
the issue of cost by making it plain
that there is to be no new direct spend-
ing to cover these fee awards. The
amendment also makes it clear that
agencies who are required to pay fee
awards have to look to their own budg-
ets. They cannot go to the Federal
Claims and Judgment Accounts to find
the necessary sums. That is in keeping
with the original intent of the bill.
That intent again is to make an agency
think twice before it creates regula-
tions and before initiating certain en-
forcement actions pursuant to them. |
cannot think of anything more consist-
ent with the overall purposes of legisla-
tion before us than that.

The third major change in any
amendment sets up a settlement proc-
ess to give the parties a method of re-
solving the fee issue without resorting
to further litigation. It creates an op-
portunity for the Government, similar
to the process in Rule 68 of the Federal
Rules of Civil Procedure, to make an
offer of settlement up to 10 days prior
to the hearing on the fee claim. If that
offer is rejected and the party applying
for fees later wins a smaller award,
there is a negative consequence to the
party that did not accept the offer of
settlement. That party is not entitled
to receive fees or other expenses that
are incurred after date of the offer.

My amendment does not specifically
expand the reach of the EAJA. But it
does require the review of the act and
looks ahead to possible future expan-
sion.

We asked both the Justice Depart-
ment and the Administrative Con-
ference to review various aspects of
where the law could be expanded.

My amendment also requires the Ad-
ministrative Office of the U.S. Courts
to submit a report within 180 days as it
does for the Justice Department.

The U.S. Supreme Court in a 1991 de-
cision, Ardestani versus INS, held that
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EAJA fees are available only in cases
where hearings are required by law to
conform to the procedural provisions of
section 554 of the Administrative Pro-
cedures Act.

However, Congress had already cre-
ated a statutory exception. In 1986,
Congress extended the coverage of the
EAJA to include the Program Fraud
Civil Remedies Act.

I think it is reasonable to investigate
whether certain agency proceedings
such as deportation cases that are
nearly identical to proceedings covered
by 554 should also be covered by the
EAJA.

Mr. President, let me just conclude
my comments at this point by indicat-
ing that recently a friend of mine | had
not seen since high school just came to
visit me in my office here and did not
come, apparently, for any reason other
than to visit.

But during the course of our visit, he
told me a story about what had hap-
pened to him recently that made him
quite down about pursuing the business
he is in. He told me that his agency de-
clined to fight a case against the De-
partment of Education, a case their at-
torneys believed was winnable, because
the board of directors of his group did
not believe it was worth paying large
litigation costs over a claim worth
about $32,000 even if the agency had a
good case.

The Department of Education, he
told me, had reviewed his rehabilita-
tion center, which provided job train-
ing and placement services for men-
tally and physically handicapped peo-
ple, in 1992. The Department’s reviewer
found 10 problem areas, which were
later actually whittled down, Mr.
President, to just one item. All the
Government had left in their case,
after they went through this process,
was saying that my friend’s group had
inadequate time sheets.

For this and this alone, the Depart-
ment wanted the center to pay a reim-
bursement of about $115,000. That was
later negotiated down to $32,000. My
friend told me that had he known
about the EAJA law, he would have
pressed the directors to fight, and be-
cause he did not know about it, he just
gave up.

A few weeks ago, the White House
Conference on Small Business dis-
cussed this issue. Mr. Carl Schmieder,
a Phoenix, AZ, businessman and dep-
uty chairman of the Arizona delegation
to the small business conference,
helped spearhead a resolution endors-
ing the type of changes | am talking
about for the EAJA. He said the array
of resources available to the Govern-
ment in litigation can be overwhelm-
ing to a small business owner, and he
called the amendment that we are of-
fering here tonight a tremendous step
forward.

Mr. Schmieder’s resolution attracted
a lot of support among the delegates to
the conference. Although it did not ap-
pear on the shortest list of rec-
ommendations that came out of the
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conference, when the delegates drew up
a list of priorities, these Kkinds of
changes were ranked in the top 20 per-
cent of all issues considered.

I think individuals and small busi-
ness owners deserve all the help we can
give them, and before | close, let me
acknowledge the work of the Adminis-
trative Conference of the United States
which has been very helpful by con-
ducting research into this issue, mak-
ing many of these recommendations
and providing valuable assistance in
preparing the amendment.

We all know unnecessary or overbur-
dening Government regulations can be
an obstacle to doing business. The
Equal Access to Justice Act was con-
ceived to overcome that obstacle, and
we in this update that this amendment
provides allow the act to work better
than it has in the past.

| thank the Chair and reserve the re-
mainder of my time.

The PRESIDING OFFICER. Does the
Senator from Delaware oppose the
amendment?

Mr. ROTH. We have no request at
this time for anyone to speak in oppo-
sition.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin has 1 minute re-
maining.

The Senator from Montana.

AMENDMENT NO. 1535

Mr. BAUCUS. Mr. President, | would
like to speak in favor of the TRI
amendment offered by Senator LAuU-
TENBERG. | might inquire of the Chair
how much time is remaining on that
amendment, and | might inquire of the
Senator from Delaware, if he is not
going to use his time, perhaps | could
use some of his time on the TRI
amendment.

Mr. ROTH. We are actually checking
to see whether there is anyone who
wants to speak in opposition.

Mr. BAUCUS. Mr. President, how
much time is remaining for those
speakers who wish to speak in favor of
the Lautenberg amendment?

The PRESIDING OFFICER. The Sen-
ator from New Jersey, based on the
unanimous consent agreement, con-
trols 5 minutes.

Mr. BAUCUS. And how much time
has he utilized?

The PRESIDING OFFICER. There is
still 5 minutes remaining.

Mr. ROTH. | will yield 3 minutes to
the Senator.

Mr. BAUCUS. |
very much.

The PRESIDING OFFICER. The Sen-
ator from Delaware has yielded 3 min-
utes from the time he controls?

Mr. ROTH. That is correct.

Mr. BAUCUS. Mr. President, | might
also consume, say, 1 minute of the time
controlled by Senator LAUTENBERG, a
total of 4.

The PRESIDING OFFICER. Is there
objection to that request? Without ob-
jection, it is so ordered. The Senator
from Montana is recognized.

Mr. BAUCUS. | thank the Chair.

thank the Senator
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Mr. President, | am rising to strongly
support the amendment offered by the
Senator from New Jersey [Mr. LAUTEN-
BERG] who wants to strike the so-called
TRI provisions from the bill. Under the
TRI provisions, the toxics release in-
ventory reporting provisions, currently
today in the law, when a major chemi-
cal company emits toxic chemicals
into the air or water which could cause
acute, chronic, adverse health effects
to the environment, that company just
has to state to the public the amount
of toxic chemicals that is released up
into the environment.

It does not say to the company you
have to put on a scrubber; it does not
say to the company you have to clean
it up; it does not say to the company
you have to do anything to stop what
you are emitting, just that you have to
disclose to Americans, disclose to the
public the amount that is being emit-
ted. That is all it is.

I might say, Mr. President, that the
consequences of this provision in the
law enacted not too many years ago
have been very beneficial. First, to the
public so the public knows what is
being emitted, and they can take what-
ever action they may want to take.

It has also been beneficial to the
companies. The Chemical Manufactur-
ers Association has said, as a con-
sequence of this act alone, there has
been a 50 percent reduction in chemi-
cals emitted by their members. Some
major chemical manufacturing compa-
nies have said it has helped them be-
cause they did not know how much
they were emitting in the past. This
law requires them to disclose what
they are emitting. Now they know and
they are able to change their manufac-
turing process to emit less and to also
make their processes much more effi-
cient. It has helped them.

It makes no sense, Mr. President, in
this bill before us today, a regulatory
reform bill designed to reform regula-
tions and just make sure that regula-
tions are considered more easily and
more efficiently, to enact a substantive
provision to delete the toxics release
inventory law. That is a substantive
provision. This is a regulatory reform
bill.

I might add there have been no hear-
ings on this provision, none. In fact,
this provision was not even in any bill.
It was just suddenly jammed in in the
Chamber. It has had no consideration.
Just as we deleted, a couple of hours
ago, another substantive provision re-
garding the Superfund, it makes emi-
nent sense that we should also here to-
night delete this substantive provision,
the toxics release inventory provision,
a provision which is very beneficial to
Americans.

Essentially, this provision that is
now before us, | must say, disrupts the
basic concept of right to know which
simply says, OK, folks, you have a
right to know what is emitted. That’s
all. It does not in any way tell compa-
nies to control what is being emitted.
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Mr. President, for those reasons we
should adopt the Lautenberg amend-
ment to delete this substantive provi-
sion.

It is also very ironic; here we are
today considering the regulatory re-
form bill to make the regulatory proc-
ess more efficient with more informa-
tion, with risk assessment and cost-
benefit analysis. If the Lautenberg
amendment does not pass, we are say-
ing less information is better. We are
saying that the public does not have a
right to know what toxic chemicals are
being released. It makes no sense.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. BAUCUS. Mr. President, if the
Senator will yield 1 more minute. I
have used 1 minute of the Senator’s
time.

Mr. LAUTENBERG. Certainly. 1 will
be happy to yield another minute to
my friend from Montana.

Mr. BAUCUS. Mr. President, again,
just to say what this amendment does,
currently a chemical is listed if it has
acute, or chronic health or environ-
mental effects. The bill before us says,
in addition to knowing the toxic effects
of the chemical, you have to show how
much of the chemical is actually being
released and if that release will result
in harmful effects. And you have to
show this before it is listed on the TRI.
It is a catch-22. It cannot be done.

Second, Mr. President, the standard
by which a chemical would be listed,
that is required to be listed or not, is
so vague no one can explain what the
standard is. | have read this standard
many, many times, over and over
again. | do not know what it says. It is
a lawyer’s paradise. This provision is
going to be tremendously litigated.
And | just again urge Senators to pass
the Lautenberg amendment, which de-
letes a substantive provision which the
public very much desires as the right
to know which chemicals are being
emitted into the atmosphere.

And | thank the Senator.

The PRESIDING OFFICER. The Sen-
ator’s time is expired.

Mr. LAUTENBERG. Mr. President, it
is my understanding that the Senator
from Mississippi was going to be here
at—was that 8?

The PRESIDING OFFICER. In re-
sponse to the Senator from New Jer-
sey, no time had been set. We do have
1 minute remaining under the control
of the Senator from Wisconsin.

Mr. LAUTENBERG. 1 yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware——

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. DOLE. 1 wonder if we could go
into a quorum call, if we are waiting
for Senator LOTT. Is that it?

Mr. ROTH. And Senator HATCH.

Mr. DOLE. Maybe the Senator from
Wisconsin could use some of his time
while we are waiting on that.

Mr. FEINGOLD. It is my understand-
ing this side still has 10 minutes.
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The PRESIDING OFFICER. The Sen-
ator from Delaware has 11 minutes, 35
seconds.

Mr. FEINGOLD. | only have 1 minute
remaining. If there is going to be any
opposition, | would like to reserve that
for a response.

Mr. DOLE. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. PRYOR addressed the Chair.

The PRESIDING OFFICER (Mr.
DEWINE). The Senator from Arkansas
is recognized.

Mr. PRYOR. Mr. President, in order
to move things along here, 1 am going
to make this suggestion that we lay
the pending amendment aside. And |
assume that is the amendment just of-
fered by the Senator from Wisconsin,
and that | be allowed to, in the se-
quencing order, present my amend-
ment; and upon completion of my
amendment, we will return to the
amendment offered by the Senator
from Wisconsin and proceed from
there. | think that might expedite our
time.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

AMENDMENT NO. 1537 TO AMENDMENT NO. 1487
(Purpose: To prevent conflicts of interest of

persons entering into contracts relating to

cost-benefit analyses and risk assessments,
and for other purposes)

Mr. PRYOR. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Arkansas [Mr. PRYOR]
for himself and Mr. FEINGOLD, proposes an
amendment numbered 1537 to amendment
No. 1487.

Mr. PRYOR. Mr. President, | ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in the substitute

The
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amendment, insert the following new sec-
tion:
SEC. . CONFLICT OF INTEREST RELATING TO

COST-BENEFIT ANALYSES AND RISK
ASSESSMENTS.

(a) INFORMATION BEARING ON POSSIBLE CON-
FLICT OF INTEREST.—

(1) DEFINITION.—For purposes of this sec-
tion, the term ‘‘contract’” means any con-
tract, agreement, or other arrangement,
whether by competitive bid or negotiation,
entered into with a Federal Agency for any
cost-benefit analysis or risk assessment
under subchapter Il or Ill of chapter 6 of
title 5, United States Code (as added by sec-
tion 4(a) of this Act).

(2) IN GENERAL.—This section shall not
apply to the provision of section 633(g), when
an agency proposes to enter into a contract
with a person or entity, such person shall
provide to the agency before entering into
such contract all relevant information, as
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determined by the agency, bearing on wheth-
er that person has a possible conflict of in-
terest with respect to being able to render
impartial, technically sound, or objective as-
sistance or advice in light of other activities
or relationships with other persons.

(3) SUBCONTRACTOR INFORMATION.—A person
entering into a contract shall ensure, in ac-
cordance with regulations prescribed by the
head of the agency, compliance with this sec-
tion by any subcontractor (other than a sup-
ply subcontractor) of such person in the case
of any subcontract of more than $10,000.

(b) REQUIRED FINDING THAT NO CONFLICT OF
INTEREST EXISTS OR THAT CONFLICTS HAVE
BEEN AVOIDED; MITIGATION OF CONFLICT
WHEN CONFLICT IS UNAVOIDABLE.—

(1) IN GENERAL.—Subject to paragraph (2),
the head of an agency shall not enter into
any contract unless the agency head finds,
after evaluating all information provided
under subsection (a) and any other informa-
tion otherwise made available that—

(A) it is unlikely that a conflict of interest
would exist; or

(B) such conflict has been avoided after ap-
propriate conditions have been included in
such contract.

(2) EXCePTION.—If the head of an agency
determines that a conflict of interest exists
and that such conflict of interest cannot be
avoided by including appropriate conditions
in the contract, the agency head may enter
into such contract if the agency head—

(A) determines that it is in the best inter-
ests of the United States to enter into the
contract; and

(B) includes appropriate conditions in such
contract to mitigate such conflict.

(c) RULES AND REGULATIONS.—No later
than 240 days after the date of the enactment
of this Act, the Federal Acquisition Review
Council shall publish rules for the implemen-
tation of this section, in accordance with
section 553 of title 5, United States Code,
without regard to subsection (a) of such sec-
tion.

Mr. PRYOR. Mr. President, | have
only a very few moments. This is a
very simple amendment that | am of-
fering tonight. This basically is an
amendment concerning Federal agen-
cies which use private contractors to
perform cost-benefit analyses and risk
assessments.

Mr. President, one of my main con-
cerns about the bill that we are consid-
ering is that it is going to place addi-
tional burdens upon the Federal agen-
cies during a period of downsizing of
the number of Federal employees.
Should S. 343 become law, the respec-
tive agencies throughout the Federal
Government are going to have to reor-
der their priorities to allow them to de-
vote a large portion of their resources
to cost-benefit analysis, risk assess-
ment, and regulation review. As the
Government continues to downsize in
the future, Mr. President, the Federal
agencies are going to increasingly turn
to private contractors to carry out the
tasks of government.

As my colleagues know, | have long
been concerned with the use of private
contractors in the Federal Govern-
ment. During my years in the Senate,
I have sought to shed light on the in-
creasing role of private contractors and
the possible conflict of interest in-
volved with their use.

This is no new issue. In 1980, for ex-
ample, the General Accounting Office
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examined 156 contracts for regulatory
analysis alone and found that 101 of
these 156 contracts had a conflict of in-
terest situation. Because S. 343 will
likely increase the use of private con-
tractors to conduct regulatory analysis
for the Federal Government, | believe
that this conflict of interest problem
cannot and should not be ignored.

Mr. President, to illustrate the po-
tential for conflict of interest, one
need only look at the promotional ma-
terials published by a few of the pri-
vate contractors who have contracts
with the Federal Government. For ex-
ample, Mr. President, one of these con-
tractors is a firm known as P.R.C. In
1990 the P.R.C. company, a consulting
company, had four contracts worth $220
million with the Environmental Pro-
tection Agency.

Here is their promotional material.
This material proclaims to the possible
user of their services, and | quote,
““Under contract to the United States
EPA, P.R.C. has conducted hundreds of
regulatory compliance inspections giv-
ing us indepth experience with what
regulators are looking for.”

How then, Mr. President, can this
particular company be a company that
states that they have no bias and that
they have no conflict of interest?

Here is another company, Mr. Presi-
dent. This particular company is an-
other major contractor with the Envi-
ronmental Protection Agency. In 1990-
1991, they had 13 contracts worth over
$100 million with the Environmental
Protection Agency. They boast to po-
tential users of their services, in their
very beautiful brochure—this is called
The Weston Managers Design Consult-
ing Company—I quote, “In daily prac-
tice, the Weston philosophy has en-
couraged us to develop and maintain
an objective, professional posture rel-
ative to public issues so that we can
represent either’’—and | quote—‘‘the
regulated or the regulator.” So that we
can represent either the regulated or
the regulator.

How fair, how objective and how free
from conflicts of interest, Mr. Presi-
dent, can a firm be when it is working
both sides of the street?

Here is another firm, Mr. President,
who has millions of dollars of contracts
with the Federal Government today,
the ICF Co. Their brochure is entitled:
“Environment and Energy.”’

They list their clients. For example,

some of ICF’s clients are: Ashland
Chemical; Cedar Chemical; Chemical
Waste Management; Chevron; Dow
Chemical, SCA Chemical Services;

Union Carbide; and Vertec.

Now they also list the Government
agencies that they work for: the De-
partment of Commerce; the Depart-
ment of Defense; the Department of
Energy; and, yes, Mr. President, the
Environmental Protection Agency.

My amendment says that if granting
one of these contracts to a company
doing business with the Government
creates a conflict of interest, then the
agency head has the opportunity to
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publish notice of the conflict in the
Federal Register. This can make us
aware that the contract has the poten-
tial of a conflict, could be printed in
the Federal Register and give us fair
and just warning of the potential that
might exist for a contract.

It would require agencies to gather
certain information from its contrac-
tors that will allow agencies to deter-
mine if a conflict of interest actually
exists. It would not, Mr. President, pro-
hibit the agency, under certain cir-
cumstances, from hiring a contractor,
even if a conflict of interest was found.

My amendment simply sheds sun-
light on the process by ensuring that
the agency has considered possible con-
flicts so that the public is assured that
potential conflicts of interest are not
subverting public policy due to hidden
bias in the regulatory analyses process.

Mr. President, |1 want to thank the
distinguished Senator from Wisconsin
for being an original cosponsor of this
amendment that is now before the Sen-
ate.

| reserve the remainder of my time,
and | yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Delaware has 15 minutes.

Mr. ROTH. Mr. President, | yield 1
minute to my distinguished colleague.

Mr. GLENN. | thank my friend from
Delaware. | just want to speak in be-
half of Senator PRYOR. | just want to
say, there is no one on the Govern-
mental Affairs Committee who has
done more work and stuck with the
idea of looking into outside contract-
ing, making sure it was not excessive,
cutting down the number of contracts
where we go out and pay for very ex-
pensive contracts that we should be
doing in Government itself. He has
been following this subject for a num-
ber of years and bird-dogging that. He
deserves a lot of credit for it, and I
think the amendment he is bringing up
this evening is an example of making
sure that when we do contract out,
that it is done legitimately and with-
out conflict of interest and without
any taint. It is that kind of thing that
happens too often in Government
which gives Government a bad name.

He has been determined for many
years to root this out. | want to com-
pliment him for it, and | am glad to be
supporting his amendment.

I thank my friend from Delaware.

Mr. ROTH. Mr. President, | have to
say to my distinguished friend from
Ohio, he stole the words out of my
mouth. I was going to also comment on
the excellence and the persistence with
which the distinguished Senator from
Arkansas has pursued the problem of
conflict of interest.

I would like to ask my distinguished
friend one question. In S. 343, in con-
nection with peer review, it is provided
that in peer review, that

shall not exclude any person with substan-
tial and relevant expertise as a participant
on the basis that such a person has a poten-
tial interest in the outcome if such interest
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is fully disclosed to the agency and the agen-
cy includes such disclosure as part of the
record, unless the result of the review would
have a direct and predictable effect on a sub-
stantial financial interest of such person.

It is my understanding that your
amendment has no effect or impact on
that section; is that correct?

Mr. PRYOR. Mr. President, let me re-
spond to my friend from Delaware by
stating, in the original draft of the
amendment, we did not specifically ex-
clude peer review. However, in the lat-
est draft, which is pending before the
Senate, we now have a sentence that
states:

This section shall not apply to provisions
of section 633(g) . . .

And | believe that is the peer review
section. So peer review is not in any
way involved in this proposal that | am
submitting. | thank the Senator for
asking that clarifying question.

Mr. ROTH. That was my understand-
ing, and | appreciate the answer.

I am prepared to accept the amend-
ment, and | yield back the remainder
of my time.

Mr. GLENN. I will be happy to accept
on our side also.

Mr. PRYOR. Mr. President, if | may
say just a word in thanks to the Sen-
ator from Ohio and the Senator from
Delaware, two extremely capable Sen-
ators that | have had the privilege of
working with in the Senate, more spe-
cifically in the Governmental Affairs
Committee, for a lot of years. | want to
thank them for their endorsement,
their kind words, patience and perse-
verance and for them accepting this
amendment, endorsing it. | will always
be grateful.

Mr. President, | yield the floor.

The PRESIDING OFFICER.
time yielded back?

Mr. ROTH. | yield back the remain-
der of my time.

Mr. PRYOR. | yield back all time.

The PRESIDING OFFICER. All time
has been yielded back. The question is
on agreeing to the amendment No. 1537.

So the amendment (No. 1537) was
agreed to.

Mr. ROTH. Mr. President, | move to
reconsider the vote by which the
amendment was agreed to.

Mr. GLENN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Texas was to offer the next amend-
ment. The Senator from Texas is ap-
parently not here. Therefore, under the
previous order, the Senator from Wis-
consin is now recognized to offer his
second amendment. The Senator from
Wisconsin.

AMENDMENT NO. 1538 TO AMENDMENT NO. 1487
(Purpose: To provide that an agency may in-

clude any person with substantial and rel-

evant expertise to participate on a peer re-
view panel)

Mr. FEINGOLD. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

Is all
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The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from  Wisconsin [Mr.
FeEINGOLD] for himself and Mr. PRYOR, pro-
poses an amendment numbered 1538 to
amendment No. 1487.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 57, strike out line 18 through line
25 and insert in lieu thereof the following:

““(B) may exclude any person with substan-
tial and relevant expertise as a participant
on the basis that such person has a potential
financial interest in the outcome, or may in-
clude such person if such interest is fully dis-
closed to the agency, and the agency in-
cludes such disclosure as part of the record,
unless the result of the review would have a
direct and predictable effect on a substantial
financial interest of such person:

Mr. FEINGOLD. Mr. President, there
are many principles | can support in
the Dole-Johnston legislation, but I do
have a serious concern about part of
the peer review proposal. It is not one
of the larger issues at work here, but it
is one | feel could have a great deal of
impact on the integrity and credibility
of the Federal regulatory process.

Section 633 of the Dole-Johnston leg-
islation includes a provision that re-
quires the Federal agencies to develop
a systematic program for balanced,
independent and external peer review
that is to be utilized to review the sci-
entific risk assessments performed
under the requirements of the legisla-
tion.

I understand that several Senators
have serious concerns about the larger
issue of peer review and how it is treat-
ed in this legislation. There may be a
broader amendment offered on that
later, though. But the concern of this
particular amendment has to do with
the few lines contained in the peer re-
view section of the bill that will put
new guidelines and requirements on
Federal agencies as they go about de-
termining who will serve and who will
not serve on these peer review panels.

It is my understanding that, periodi-
cally, a Federal agency is faced with a
situation where an individual has been
selected as a possible peer reviewer and
later it is learned that the individual
may stand to benefit financially, de-
pending on the outcome of that par-
ticular peer review.

For example, the person might be a
scientist under the employment of a
company or industry that has a consid-
erable financial interest that is de-
pendent on the outcome of the review.
That is a conflict of interest, and the
type that | understand is not all that
uncommon of an occurrence in our reg-
ulatory process. It is kind of important
to understand how current law oper-
ates with respect to these kinds of situ-
ations.

Mr. President, under current law, the
agencies have the discretion to deter-
mine if someone with a direct conflict
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of interest should be able to serve on a
peer review. As | said, this is permitted
sometimes because there are instances
where it may be appropriate and nec-
essary to allow individuals with con-
flicts of interest to serve on a particu-
lar peer review panel.

However, the Dole-Johnston legisla-
tion would go further. It would actu-
ally usurp the discretion currently en-
joyed by the agencies and expressly
state that an agency cannot actually
disqualify someone merely because
they may stand to benefit financially
from the outcome of the review. This
language is on page 57 of the bill.

There are three effects of this sec-
tion. The first effect—the one | am try-
ing to amend—is that an agency will
no longer have the discretion to deter-
mine on their own whether an individ-
ual with a conflict of interest should or
should not be permitted to serve on the
panel. The second effect is that should
an individual have a conflict of inter-
est, the individual must be permitted
to serve on the peer review panel so
long as the conflict of interest is dis-
closed and is made part of the record.
The result of this is, | believe, at least
an improvement that you are going to
have the disclosure.

I credit the folks that put this to-
gether in that regard. But there is an
area where | think the agencies should
have discretion. The bottom line is
that if someone has a conflict of inter-
est and is serving on a panel, that
should be part of the record.

But there is a further effect. The
third effect of the Dole-Johnston lan-
guage is that the only instance where
an agency could exclude an individual
with a conflict of interest is in the very
narrow situation where the result of
the review would have a direct and pre-
dictable effect on a substantial finan-
cial interest of such person.

Now, what is a direct and predictable
effect? That is a good question. Under
current law, agency officials would be
permitted to take a close look at this
case and determine if there was enough
cause placed on the ties of the individ-
ual and the industry being regulated to
perhaps exclude the individual from
the peer review panel. But under this
legislation, as it now stands, the only
instance in which an agency could ex-
clude such an individual is to establish
that the individual would predictably
and directly benefit from the outcome
of the peer review panel.

The fact is that not all financial ben-
efits are predictable and/or direct. The
amendment | am now offering will
change the Dole-Johnston language on
this issue so that agencies will be al-
lowed to continue to employ peer re-
viewers with a conflict of interest, at
their own discretion, provided that the
conflict of interest is disclosed and
made part of the record.

So the agencies would continue to be
allowed to determine on their own
when it is appropriate or not to allow
someone with a conflict of interest to
serve on a review panel. However,
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should the agency decide to allow such
an individual to serve on a review
panel, my amendment would make it
mandatory for the conflict of interest
to be disclosed and be made a part of
the record.

Finally, my amendment makes clear
that there is just one circumstance in
which the agencies will have no discre-
tion as to who can be included or ex-
cluded from serving, and that in the
situation | mentioned before, where a
potential peer reviewer will directly
and predictably benefit from the out-
come of the review. In that case, the
agency has to exclude the person. | am
afraid that the Dole-Johnston bill, as
currently written, will undermine the
part of the regulatory process that is
responsible for ensuring that risk as-
sessments are performed in an objec-
tive and impartial manner.

My amendment is strongly supported
by the Clinton administration.

Mr. President, how much time do 1|
have remaining?

The PRESIDING OFFICER. The Sen-
ator has 1 minute 53 seconds.

Mr. FEINGOLD. In short, let me say
that my amendment preserves what
works in current law and combines it
with the progressive disclosure require-
ments of the Dole-Johnston bill. This
will ensure that we have a review proc-
ess that is fair, equitable and free from
any unnecessary influence from the in-
dustries and entities that are the sub-
ject of the regulation.

| yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Delaware has 7> minutes.

Mr. ROTH. We have just received the
language of the distinguished Senator’s
amendment. | would like to address
some questions to the Senator from
Wisconsin. As | understand, you are
striking out the words, ‘‘shall not ex-
clude’ and inserting in lieu thereof,
“shall permit the agency to include.”

Now, it is my understanding that
your amendment would allow an agen-
cy to include an individual on a peer
review panel that may have an interest
in the outcome of the review, is that
correct?

Mr. FEINGOLD. Mr. President, if |
may respond, the version that we have
submitted is different than the one the
Senator has before him. The language
we have submitted indicates the fol-
lowing:

The agency may exclude any person with
substantial and relevant expertise as a par-
ticipant on the basis that such person has a
potential financial interest in the outcome,
or may include. . .

So the agency is allowed the option
of either including or excluding a per-
son who has a conflict of interest in
the version we sent up to the desk.

Mr. ROTH. We apparently do not
have a copy of that version of the
amendment.

Mr. President, | regret to say that we
just received this modified language,
and we have not had an opportunity to
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study this matter to determine exactly
what its implications may be. So if it
is all right with the leader, | think
maybe we ought to set this aside for a
moment so that we will have the op-
portunity to review the language and
then proceed.

Instead of that, Mr. President, | sug-
gest the absence of a quorum, and | ask
unanimous consent that the time not
be counted against either side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JOHNSTON. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JOHNSTON. Mr. President, while
we are waiting, | have two amendments
here that have been cleared. One is pro-
posed by Mr. BAucus and myself.

It would change “‘shall’’ to “may’’ in
that provision of the bill that states
that the authorizing committee may
submit to the Appropriations Commit-
tee changes in the schedule, and that
the Appropriations Committee then—
now it reads ‘‘shall propose those
amendments to the Senate.” And we
want to change that ‘“‘shall’’ to “may.”’

Mr. ROTH. Mr. President, parliamen-
tary inquiry. Can the distinguished
Senator from Louisiana say what he is
proposing at this time?

Mr. JOHNSTON. I have not proposed
it yet. | am proposing an amendment
that | thought had been cleared on all
sides. It changes—

Mr. ROTH. | have not seen it, and we
are looking at another amendment at
this time.

Mr. JOHNSTON. |
been cleared.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ROTH. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, let me
point out that there is absolutely no
intention in S. 343 to undermine the in-
tegrity of the peer review process.

While | think the concerns of Senator
FEINGOLD are unwarranted, | believe
that we are willing to accept the
amendment.

As | understand the amendment, the
Senator is first saying that we may ex-
clude any person with substantial and
relevant expertise as a participant, on
the basis that such a person has a po-
tential financial interest in the out-
come. But the Senator is also providing
that such person may be included if his
interest is fully disclosed to the agency
and the agency includes such disclo-
sure as part of the record.

So, as | understand it, the Senator is
trying to be more evenhanded on the
matter. Is that correct?

thought it had
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Mr. FEINGOLD. Mr. President, that
is correct.

I want to be fair and make it clear,
there is only one exception to that.
That would require that the agency not
be allowed to let the person stay on in
the case where the result would have a
direct, predictable effect. So a more ex-
treme case, there is no discretion, but
we restore the discretion in the more
common conflict-of-interest case. That
provision is in the Dole-Johnston pro-
vision.

Mr. GLENN. Mr. President, as | un-
derstand it, this would add some judg-
ment to it. This would let the agency
have leeway in determining a balance,
and keep the expertise.

I believe that is the intent. |
happy to accept it on our side.

Mr. FEINGOLD. | thank the Senator.

Mr. ROTH. Mr. President, I am will-
ing to accept the amendment and yield
back the remainder of my time.

Mr. FEINGOLD. | thank the Senator
from Delaware, and | yield the floor.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment No. 1538.

The amendment (No. 1538) was agreed
to.

Mr. GLENN. | move to reconsider the
vote by which the amendment was
agreed to.

Mr. HATCH. | move to table the mo-
tion.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1536

The PRESIDING OFFICER. There
are 8 minutes remaining on the debate
on Amendment 1536.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin has 1 minute re-
maining.

Mr. FEINGOLD. Mr. President, |
yield back my remaining time.

Mr. HATCH. Mr. President, | would
like to be clear that we have accepted
Senator FEINGOLD’s amendment on the
Equal Access to Justice Act with reluc-
tance. This is a controversial matter
and | still have many concerns. How-
ever, as a show of good faith and will-
ingness to work with the distinguished
Senator from Wisconsin in the future,
we have allowed his amendment to pass
without comment at this time.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment No. 1536.

The amendment (No. 1536) was agreed
to.

Mr. ROTH. I move to reconsider the
vote by which the amendment was
agreed to.

Mr. GLENN. Mr. President, | move to
table the motion.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1535

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment No. 1535. Sixteen minutes remain
on the debate.

Mr. DOLE. Mr. President, as | under-
stand it, we had four amendments. We
have accepted the two Feingold amend-
ments and the Pryor amendment,

am
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which leaves the Lautenberg amend-
ment.

Mr. President, | understand the Sen-
ator from Mississippi, Senator LOTT,
will be here momentarily. He has 13
minutes. The Senator from New Jersey
has 3 minutes. If he is not here momen-
tarily, we will yield back his time.
Then | will move to table the Lauten-
berg amendment.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Mississippi has 7
minutes remaining. The Senator from
New Jersey has 3 minutes remaining.

Mr. FORD. Mr. President, may we
have order, please?

The PRESIDING OFFICER. The Sen-
ator will suspend.

The Senator from Mississippi.

Mr. LOTT. Mr. President, after that
10 minutes, then we would be prepared
to go to a vote on the pending Lauten-
berg amendment; is that correct?

The PRESIDING OFFICER. After all
time is expired.

If the Senator will suspend, Members
who are conversing in the aisle will
take their conversations to the cloak-
room.

The Senator from Mississippi.

Mr. LOTT. Mr. President, | will be
heard tonight in this brief time we
have remaining against the Lautenberg
amendment. | understand, after the re-
marks have been made in the next 8
minutes, there will be a motion to
table this amendment.

The Lautenberg amendment would
strike the provision in the legislation
to reform the current petition process
regarding adding or deleting chemicals
on the Toxic Release Inventory re-
ferred to as TRI. The TRI is a list of
chemicals emitted by industrial facili-
ties.

Mr. LAUTENBERG. Mr. President,
can we have order, please? It is hard to
hear the Senator from Mississippi.

The PRESIDING OFFICER. The Sen-
ator will suspend.

The Senator from Mississippi.

Mr. LOTT. The TRI is a list of chemi-
cals emitted by industrial facilities as
required by the Emergency Planning
and Community Right to Know Act of
1986. The current TRI language in S.
343, which was worked out with the dis-
tinguished Senator from Louisiana,
does not add a new petition process.

The language merely strengthens the
current TRI language to require that
the Administrator of the EPA *‘shall
grant any petition that establishes
substantial evidence that the criteria
already in the TRI law either are or are
not met.”’

As we have gone through this process
in the last few days, we have contin-

The
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ued, in my opinion, to make changes
that are not strengthening the bill. |
am not questioning anybody’s motives
or characterizing the amendments.
There has continued to be a process
that | think is not strengthening this
legislation.

I want to urge my colleagues here to-
night to defeat this amendment. What
we are talking about here is sound
science. That is all we are trying to do
with their TRI provision. To make this
process to involve reasonable, sound
science, a responsible threshold should
be used as the standard upon which
TRI informs and protects the public.

Having said that, what will this
toxics release inventory provision in
the bill not do? | want to emphasize
that.

The language in the bill has several
important, positive features. But it
will not automatically remove any
chemical currently listed. It will not
remove any of the existing criteria for
listing. It will not prevent further list-
ings of chemicals. It will not repeal the
Community Right-to-Know Act. It will
not require a new and costly risk as-
sessment. It will not require a lengthy
elaborate cost-benefit analysis.

There is a long list of things that
this will not do. It will not undermine
this law.

It will require that EPA prove the
chemical is a genuine risk before it is
listed. The provision will not affect the
basic integrity of this program.

In fact, I would assert that it en-
hances the credibility of the TRI list-
ing by only identifying carcinogens
that based on reasonable and expected
exposure scenarios will present genuine
risk to Americans.

I, along with my colleagues who have
worked on this, feel that TRI is an im-
portant and useful statute and should
be preserved.

The change though is focused and di-
rected at only one aspect of the stat-
ute. There are three types of listings
within this TRI.

The first deals with really nasty
chemicals; the second concerns car-
cinogens; and a third deals with chemi-
cals causing environmental problems.

Nothing is proposed to change listing
or delisting standards for the really
nasty chemicals, the bad chemicals, we
all agree should be identified and list-
ed.

However, a new criteria is combined
with the existing standard for listing
in the two remaining categories.

A factor which concerns possible ex-
posure by the public in dosages which
are hazardous will be added to existing
criteria.

This improves a TRI listing by pro-
viding the public with accurate and
more complete information while
avoiding unnecessarily alarming the
public.

If a chemical is not toxic in any sci-
entific sense, why grossly mislead the
public and divert resources to this
nonrisk?

This, in my opinion, is a regulatory
abuse, the kind of thing we have been
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talking about and debating back and
forth all week.

I believe the American public has a
right to complete and accurate infor-
mation. They should not be given in-
complete or politicized misinforma-
tion.

Those who want to remove this pro-
vision, in my opinion, are not enhanc-
ing the protection offered. In fact,
while it is not their intent, it may ac-
tually lead to misleading information.

When Congress passed the Right-to-
Know Act in 1986, it did not envision
that EPA would only consider wild sce-
narios. But after nearly a decade of
considering just these type of sce-
narios, it has come time | think for
Congress to deal with some of the ac-
tions that EPA has been taking. And
there is one area where we really need
it. Let me read what EPA itself has
said in its own words. It says there is—

. some confusion about roles and the re-
lationship of emissions inventory, hazard as-
sessment, exposure assessment and risk as-
sessment in the development of the TRI list-
ings and subsequent uses of the TRI data . . .
sometimes misinterpreted to imply that
they are direct measurements of exposure
and risk.

This came from EPA’s own Science
Advisory Board in a letter to Carol
Browner just 5 months ago.

I believe Americans will benefit by a
more accurate and valid TRI listing.
However, there are those who want to
perpetuate a process which misleads as
to the risks that are involved and ig-
noring scientific common sense.

I firmly believe that the additional
standard will make TRI more account-
able, and | urge that the amendment to
delete this language in the bill be de-
feated.

| yield the floor, Mr. President.

Mr. JOHNSTON. Will the Senator
yield?

Mr. LOTT. | yield whatever time |
might have for a question.

Mr. JOHNSTON. Mr. President, | was
going to say under the present law the
EPA interprets its statute, or feels it
must interpret their statute, in such a
way as to have no discretion if there is
a chemical which is known to cause
chronic health effects. Ordinary table
solvent, mentioned earlier, can cause
chronic health effects, hypertension,
poison, et cetera. They have not listed
that chemical solvent. But they feel
that they have no discretion if it
causes that, and they have to list those
kind of chemicals.

All we want to do is put ‘““the rule of
reason’ in interpreting those rules. Is
that is correct?

Mr. LOTT. That is correct.
the Senator.

Mr. LAUTENBERG. Mr. President, |
want to point out one thing before we
respond directly.

The PRESIDING OFFICER. Will
Members standing and talking carry
their conversations to the cloakroom?

Mr. LAUTENBERG. | thank you, Mr.
President. It is the end of a long day.
People are restless. But we have an im-
portant matter to settle here.

I thank
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The fact of the matter is that this
has been a very successful program. We
have reduced in 5 years 40 percent of
the toxic materials emitted. We have
go from 4.8 billion pounds a year down
to 2.8 billion pounds a year, a reduction
of 2 billion pounds being released into
the atmosphere, the water, the land,
whatever waste stream the company
chooses.

Why is it necessary to change it? Mr.
President, it is obvious to me. It is nec-
essary to change it to accommodate
someone who does not like the chemi-
cal that is listed there. We are not
talking about chewing gum here. We
are talking about chemicals that now
are listed as chronic. These chemicals
can cause cancer, teratogenic defects,
serious or irreversible reproductive
dysfunctions, neurological disorders,
heritable genetic mutations, and other
chronic health effects.

What the Senator from Mississippi
wants to do is say unless two-thirds of
this list—that is the reality—meet the
acute test that none of those condi-
tions that | just mentioned should per-
mit those materials to be listed.

These are toxics that are listed here.
I would submit to you that it would be
a pity to say to the American public
that we are taking away the sunshine.
We ask you now to accept the ““right to
know”’—not go from the ‘‘right to
know” to the “‘right to know nothing.”’
It is a law that has very little demand.
All they have to do—the manufacturer,
the transports—is list the chemicals
that you emit into the air, list the
chemicals that you emit into the
water; list the toxics that you store in
wasteland fills.

Mr. President, there is very little
here that has a negative effect. We
have reduced the amount of exposure
that our people have to suffer. The
thing works well. To leave it there now
when this is not a matter of regula-
tion—this is a matter of governance. |
think it would be a mistake honestly
to continue to leave the language in
there that would eliminate a program
that has been very, very successful. If
we are going to eliminate it, it ought
to be through the process of hearings
and committees and the legislative
process instead of sweeping it all under
the pretense that we are making regu-
lation and making life easier for our
citizens.

As a matter of fact, it makes life con-
siderably more hazardous.

| yield the floor, Mr. President, and
hope that my colleagues will not agree
to tabling this amendment.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. All time

has expired.
The majority leader.
Mr. DOLE. | move to table the

amendment, and | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. DOLE. Mr. President, let me in-
dicate to my colleagues this will be the
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only vote tonight because we were able
to take three of the amendments, the
PRYOR amendment, and two Feingold
amendments we were able to work out
and accept. So there will just be this
one vote.

As | understand, Senator HUTCHISON
may be prepared to offer her amend-
ment, at least the debate tonight on
her amendment. Is that correct?

Mrs. HUTCHISON. We are almost
there. Maybe after the vote.

Mr. DOLE. That is a possibility. So
we would like, if we could do that to-
night, to finish the debate on the
Hutchison amendment, and then we
would have a vote on that tomorrow
morning. But we would have that vote
at the same time we have a vote on the
Glenn amendment, which will be
around 11 a.m.

Mr. JOHNSTON. At 11:15.

Mr. DOLE. Whatever. If all time is
used. | do not think we need 2 hours for
sunshine.

In any event, | just advise Members
this is the last vote tonight.

There will be votes tomorrow
throughout the day, and | would tell
my colleagues the first vote will prob-
ably be around 10:45, 11:00, 11:15 in the
morning.

The PRESIDING OFFICER. The
question is on agreeing to table the
Amendment No. 1535. The yeas and
nays have been ordered. The clerk will
call the roll.

The legislative clerk called the roll.

Mr. FORD. | announce that the Sen-
ator from New Mexico [Mr. BINGAMAN]
and the Senator from Nebraska [Mr.
KERREY] are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 50,
nays 48, as follows:

[Rollcall Vote No. 306 Leg.]

YEAS—50
Abraham Frist MccCain
Ashcroft Gorton McConnell
Bennett Gramm Murkowski
Bond Grams Nickles
Breaux Grassley Packwood
Brown Gregg Pressler
Campbell Hactield Santorum
ampbe atfie
Coats Heflin g?rilr?s);n
Cochran Helms Smith
Coverdell Hutchison
Craig Inhofe Specter
D’Amato Johnston Stevens
DeWine Kempthorne Thomas
Dole Kyl Thompson
Domenici Lott Thurmond
Faircloth Mack Warner

NAYS—48
Akaka Feinstein Lugar
Baucus Ford Mikulski
Biden Glenn Moseley-Braun
Boxer Graham Moynihan
Bradley Harkin Murray
Bryan Hollings Nunn
Bumpers Inouye Pell
Byrd Jeffords Pryor
Chafee Kassebaum Reid
Cohen Kennedy Robb
Conrad Kerry Rockefeller
Daschle Kohl Roth
Dodd Lautenberg Sarbanes
Dorgan Leahy Simon
Exon Levin Snowe
Feingold Lieberman Wellstone
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NOT VOTING—2

Bingaman Kerrey

So the motion to table the amend-
ment (No. 1535) was agreed to.

Mr. DOLE. Mr. President, | move to
reconsider the vote by which the mo-
tion was agreed to, and | move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. GLENN. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. HATCH. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, | ask
unanimous consent that the distin-
guished Senator from Texas be per-
mitted to offer her amendment, lay it
down, and it will become the pending
business when we come back in tomor-
row. Tonight we will set it aside for the
Glenn amendment.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.
AMENDMENT NO. 1539 TO AMENDMENT NO. 1487
(Purpose: To protect against the unfair im-
position of civil or criminal penalties for

the alleged violation of rules)

Mrs. HUTCHISON. Mr. President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Texas [Mrs. HUTCHISON],
for herself, Mr. HEFLIN, Mr. HATCH, Mr. NICK-
LES, Mr. CRAIG, and Mr. LOTT, proposes an
amendment numbered 1539 to amendment
No. 1487.

Mrs. HUTCHISON. Mr. President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Insert at the appropriate place:

“SEC. 709. AGENCY INTERPRETATIONS IN CIVIL
AND CRIMINAL ACTIONS.

“(a) No civil or criminal penalty shall be
imposed by a court, and no civil administra-
tive penalty shall be imposed by an agency,
for the violation of a rule—

‘(1) if the court or agency, as appropriate,
finds that the rule failed to give the defend-
ant fair warning of the conduct that the rule
prohibits or requires; or

“(A) reasonably in good faith determined,
based upon the language of the rule pub-
lished in the Federal Register, that the de-
fendant was in compliance with, exempt
from, or otherwise not subject to, the re-
quirements of the rule; or

““(B) engaged in the conduct alleged to vio-
late the rule in reliance upon a written
statement issued by an appropriate agency
official, or by an appropriate official of a
State authority to which had been delegated
responsibility for implementing or ensuring
compliance with the rule, stating that the
action complied with, or that the defendant
was exempt from, or otherwise not subject
to, the requirements of the rule.

Is there
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“(b) In an action brought to impose a civil
or criminal penalty for the violation of a
rule, the court, or an agency, as appropriate,
shall not give deference to any interpreta-
tion of such rule relied on by an agency in
the action that had not been timely pub-
lished in the Federal Register or commu-
nicated to the defendant by the method de-
scribed in paragraph (a)(2)(B) in a timely
manner by the agency, or by a state official
described in paragraph (a)(2)(B), prior to the
commencement of the alleged violation.

““(c) Except as provided in subsection (d),
no agency shall bring any judicial or admin-
istrative action to impose a civil or criminal
penalty based upon—

“(1) an interpretation of a statute, rule,
guidance, agency statement of policy, or li-
cense requirement or condition, or

“(2) a written determination of fact made
by an appropriate agency official, or state of-
ficial as described in paragraph (a)(2)(B),
after disclosure of the material facts at the
time and appropriate review,
if such interpretation or determination is
materially different from a prior interpreta-
tion or determination made by the agency or
the state official described in (a)(2)(B), and if
such person, having taken into account all
information that was reasonably available at
the time of the original interpretation or de-
termination, reasonably relied in good faith
upon the prior interpretation or determina-
tion.

““(d) Nothing in this section shall be con-
strued to preclude an agency:

““(1) from revising a rule or changing its in-
terpretation of a rule in accordance with sec-
tions 552 and 553 of this title, and, subject to
the provisions of this section, prospectively
enforcing the requirements of such rule as
revised or reinterpreted and imposing or
seeking a civil or criminal penalty for any
subsequent violation of such rule as revised
or reinterpreted.

“(2) from making a new determination of
fact, and based upon such determination,
prospectively applying a particular legal re-
quirement;

““(e) This section shall apply to any action
for which a final unappealable judicial order
has not been issued prior to the effective
date.

Mrs. HUTCHISON. Mr. President, |
offer this amendment on behalf of Sen-
ators HEFLIN, HATCH, NICKLES, CRAIG,
and LoTT, as well as myself. It is the
Hutchison-Heflin amendment.

Mr. President, this is an amendment
that we will debate tomorrow. It is an
amendment that is going to try to put
into the Administrative Procedure Act
parameters that would not allow an
agency to retroactively penalize a busi-
ness that does not have reasonable no-
tice of a regulation. So | think it is
going to be an important amendment. |
think we will have good bipartisan sup-
port for it.

I ask unanimous consent that we lay
it aside.

Mr. GLENN. Reserving the right to
object, and | will not object. In the
original version of this that we asked
the Department of Justice to check out
they had objections, and the only rea-
son we cannot debate it tonight is
there have been substantial changes
made to the original, as | understand
it. We are asking Justice to give us an
overnight read on those so we can
bring it up tomorrow and see if the
changes made were adequate, or wheth-
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er we have to try and debate some
change in that. That is the reason it
will be put over until tomorrow. We are
glad to accommodate the Senator from
Texas on this.

Mrs. HUTCHISON. Yes. Mr. Presi-
dent, the Senator from Ohio is correct
that there were objections. | think a
number of those have been taken care
of. I hope that by tomorrow, perhaps,
we can have a short debate or even
have an acceptance of the amendment.
I feel that we have addressed many of
the concerns in that letter. So we can
take it up tomorrow and go from there.

Mr. HATCH. Mr. President, | ask
unanimous consent that the amend-
ment be temporarily set aside so we
can address the Glenn amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, | want to
announce to all Members of our body
that we are going to dispose of the
Glenn amendment tonight.

Therefore, we could have votes before
11 tomorrow, | have been informed by
the leader.

All Members should be aware we
could have a vote or more.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. HATCH. | am happy to yield to
the Senator.

Mr. JOHNSTON. Repeat that please.

Mr. HATCH. Because we are going to
accept the Glenn amendment tonight,
and the Hutchison amendment is laid
down, Members should become aware
that we could have votes before 11 to-
morrow.

Mr. JOHNSTON. Mr. President, |
have a longstanding doctor’s appoint-
ment at 9 o’clock, and could be here by
10:30. Could the Senator help me on
this? 1 can be here around 10:30. My
guess is it would be hard to have a vote
before 11, anyway.

Mr. JOHNSTON. The only amend-
ment | know that might be ripe for a
vote is possibly Hutchison.

Senator GLENN has 45 minutes in
morning business.

Mr. HATCH. We will certainly try
and accommodate the Senator. | can-
not make that promise. We will do our
best.

AMENDMENT NO. 1540 TO AMENDMENT NO. 1487
(Purpose: To ensure public accountability in

the regulatory process by establishing

““sunshine’ procedures for regulatory re-

view)

Mr. GLENN. On behalf of myself and
Senator LEVIN, | send an amendment to
the desk and ask for its immediate con-
sideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Ohio [Mr. GLENN] for
himself and Mr. LEVIN, proposes an amend-
ment numbered 1540 to amendment No. 1487.

Mr. GLENN. | ask unanimous con-
sent further reading be dispensed.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

The
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On page 66, after line 15, insert—
§643. Public disclosure of information

‘““(a) OMB RESPONSIBILITY.—The Director
or other designated officer to whom author-
ity is delegated under section 642, in carry-
ing out the provisions of section 641, shall es-
tablish procedures (covering all employees of
the Director or other designated officer) to
provide public and agency access to informa-
tion concerning regulatory review actions,
including—

““(1) disclosure to the public on an ongoing
basis of information regarding the status of
regulatory actions undergoing review;

““(2) disclosure to the public, no later than
publication of, or other substantive notice to
the public concerning a regulatory action,
of—

“(A) all written communications, regard-
less of form or format, including drafts of all
proposals and associated analyses, between
the Director or other designated officer and
the regulatory agency;

“(B) all written communications, regard-
less of form or format, between the Director
or other designated officer and any person
not employed by the executive branch of the
Federal Government relating to the sub-
stance of a regulatory action;

“(C) a record of all oral communications
relating to the substance of a regulatory ac-
tion between the Director or other des-
ignated officer and any person not employed
by the executive branch of the Federal Gov-
ernment; and

“(D) a written explanation of any review
action and the date of such action; and

““(3) disclosure to the regulatory agency,
on a timely basis, of—

“(A) all written communications between
the Director or other designated officer and
any person who is not employed by the exec-
utive branch of the Federal Government;

“(B) a record of all oral communications,
and an invitation to participate in meetings,
relating to the substance of a regulatory ac-
tion between the Director or other des-
ignated officer and any person not employed
by the executive branch of the Federal Gov-
ernment; and

“(C) a written explanation of any review
action taken concerning an agency regu-
latory action.

““(b) AGENCY RESPONSIBILITY.—The head of
each agency shall—

““(1) disclose to the public the identifica-
tion of any regulatory action undergoing re-
view under this section and the date upon
which such action was submitted for such re-
view; and

““(2) describe in any applicable rulemaking
notice the results of any review under this
section, including an explanation of any sig-
nificant changes made to the regulatory ac-
tion as a consequence of the review.”.

On page 66, line 16, strike ‘643" and insert
in lieu thereof “*644”".

On page 67, line 1, strike ‘644" and insert
in lieu thereof “*645”".

Mr. GLENN. Mr. President, we have
supported regulatory review in terms
of cost-benefit analysis and OMB re-
view of agency rules. During the 1980’s,
we had a lot of controversy about OMB
interference with agency decisions,
special access by lobbyists, and finally
about secrecy in the Council on Com-
petitiveness.

We, throughout all of this on the
Governmental Affairs Committee,
stood for open sunshine, nothing that
was going to stop OMB review, and we
wanted to introduce fairness.

The sunshine language in the GLENN-
CHAFEE bill is consistent with the Clin-
ton administration Executive order,
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consistent with recommendations of
the administrative conference of the
U.S., also very similar to the OMB pub-
lic disclosure procedures that Carl
LEVIN, one of the cosponsors of this,
negotiated with the Bush administra-
tion back in 1986.

We have a long history on this. We
introduced sunshine legislation in sev-
eral Congresses.

This year’s language is a streamlined
version of those bills, less strict, avoids
criticism—Ilike detailed logging re-
quirements and early pre-rulemaking
release of internal documents. Those
requirements are not in this language.

But the provisions have two basic
parts. First, OMB responsibilities, they
must disclose to the public information
about the status of rules under review.
We need this to enforce the review time
limits.

Two, OMB must release regulatory
review documents and comments to
agencies as they come in, and to the
public; once a rule is proposed, agency
and OMB analysis and other regular re-
view documents are included and docu-
ments of people outside of government,
records of conversations, meetings, re-
view decisions.

The second part involves the respon-
sibilities of the rulemaking agency.
Each agency must keep a publication
of rules under review at OMB. This
matches the OMB lists and is needed to
enforce the review time limits.

These requirements work. The Clin-
ton administration abides by almost
identical procedures now, and given
past problems and requirements, the
new regulatory reform bill, we should
start with an open process.

| urge adoption of the amendment. It
is my understanding that the other
side has agreed to accept this amend-
ment.

I am certain that Senator LEVIN, my
cosponsor on this, who has done as
much work in this area through the
years as anybody in the Congress, and
I am sure he has some remarks to
make.

I am glad to yield the floor.

Mr. LEVIN. Mr. President, first let
me thank my friend, the Senator from
Ohio, for his tremendous leadership on
this issue. He has kept at the forefront,
and as a result we will adopt this very
important amendment on openness to-
night.

This issue began back in 1981 when
President Reagan issued Executive
order 12291, requiring review by the
OMB, of all significant rules—proposed
and final.

| favored Presidential oversight be-
cause | like accountability in the rule-
making process. But that process was
being done behind closed doors. We
could not even tell the public or find
out if or when a rule was being re-
viewed by OMB. Only insiders with the
right phone numbers on their rolodex
knew what was going on.

We had hearing after hearing, docu-
ment requests, battles in the press and
on the Senate floor, over the critical
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issue of making the OMB review proc-
ess subject to the same public disclo-
sure requirements that we impose on
rulemaking agencies.

It finally took a threat to shut down
the dollars for OIRA, the Office of In-
formation and Regulatory Affairs, the
office in the OMB which conducts the
review.

Now what we finally got was a policy
from OIRA in 1986 from this adminis-
trator Wendy GRAMM in the form of the
so-called GRAMM memo. That opened
the door a bit, an important bit, and
put written comments in a record of
meetings in a public rulemaking file.

We still did not get the public’s
right-to-know if and when a rule was at
OMB for review. But it was at that
time, a big step forward.

The Clinton administration has is-
sued a new Executive order in 1993 that
provided an excellent process for mak-
ing the OMB review process open to the
public.

This bill, the bill now that is before
the Senate for consideration, provides
statutory authority for the President
to review rules. It does not, however,
provide for any of the openness require-
ments that we now have in the Execu-
tive order and for which we have
worked so hard.

This amendment offered by the Sen-
ator from Ohio puts those disclosure
requirements in law. It is an important
amendment. There are also, these re-
quirements in the Glenn-Chafee sub-
stitute, as there were in the RoOTH bill
as reported unanimously by the Gov-
ernmental Affairs Committee.

Again, | want to thank the Senator
from Ohio for his stalwart leadership
on this openness issue.

Mr. JOHNSTON. Mr. President, |
wonder if the Senator from Ohio would
answer a couple of questions.

On page 2 of his amendment, on sub-
section (C) it states that there must be
a record of all oral communications re-
lating to the substance of a regulatory
action between the director or other
designated officer and any person not
employed by the executive branch of
the Federal Government, and then it
also in subparagraph 3 on the same
page talks about disclosure to the reg-
ulatory agency on a timely basis of a
record of all communications, et
cetera.

Now, my question is, does a record of
all oral communications mean like a
log of calls with a subject matter; or
does that mean like a transcript or a
summary of the substance of every-
thing that is said?

Mr. GLENN. No, not a transcript.
This would be rather, who called, and
the general subject of the conversation.

Mr. JOHNSTON. Like | called you
about this amendment. To satisfy that
record, you would say the date; call
from JOHNSTON; subject is sunshine
amendment. Would that satisfy?

Mr. GLENN. Yes.

Mr. JOHNSTON. So, the Senator does
not mean by a ‘“‘record,” either a tran-
script or a summary, but name, date,
time, subject matter.

S9901

Mr. GLENN. General subject, that is
correct.

Mr. JOHNSTON. | thank the Senator.

Mr. GLENN. Mr. President, the
amendment | am offering is required to
provide sunshine during regulatory re-
view. This amendment is needed to
maintain public accountability and
trust in government.

While not a central part of the regu-
latory reform legislation, the bill’s Ex-
ecutive oversight provisions ensure
that compliance with the many re-
quirements of the bill will be mon-
itored and enforced through OMB regu-
latory review. This power must be ex-
ercised in the light of day.

We have had a lot of experience with
OMB regulatory review over the last 15
years. While | think that that review is
needed to ensure good cost-benefit
analysis by the agencies, it should not
be used for undisclosed lobbying, pres-
sure, and delay. Unfortunately, it has
been used for those things. We need to
put sunshine procedures into law so
that it will not happen again.

Let me review how we got to this
point.

A key component of the regulatory
process under the Administrative Pro-
cedure Act [APA] is the requirement
that agencies must work to involve in-
terested parties in the development of
rulemaking decisions.

Agencies must give the public notice
of its proposals, solicit comments on
them, and consider those comments in
making final rulemaking decisions.
This public participation has always
been key to protecting the integrity of
government agency decisions. It has
also been key to creating the agency
record that is reviewed by a court upon
a challenge to an agency’s final rule
decision.

These APA public participation prin-
ciples were largely sufficient for many
years. Over the last 20 years, however,
the development of centralized regu-
latory review has created a new layer
of decisionmaking, whereby agency
regulatory proposals could be reviewed
and changed before being published for
public notice and comment.

This regulatory review process,
which was created by Presidential Ex-
ecutive order, has been the driving
force for cost-benefit analysis in agen-
cy rulemaking. | have always sup-
ported that purpose. In fact, it is the
potential good that OMB has shown
can be provided by cost-benefit analy-
sis and risk assessment that brings us
to debate the present legislation. We
are building on OMB’s regulatory re-
view experience in an effort to place
these requirements in law for all agen-
cies. | support that purpose. And I am
glad that OMB has been here over the
years helping to develop the principles
of cost-benefit analysis and risk assess-
ment.

Unfortunately, the OMB regulatory
review experience has not been without
its problems. In addition to regulatory
analysis, the OMB process is useful for
simply coordinating policies among the
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various agencies and ensuring consist-
ency with Presidential priorities.
While this, too, is a valid purpose, it
proved a useful avenue for secret lobby-
ing, political pressure on agencies, and
delays of agency decisions. This is not
what regulatory review should be
about.

Congressional hearings over the last
10 years or more have highlighted com-
plaints about OMB’s role in regulations
relating to infant formula, lead, ethyl-
ene oxide, drinking water, underground
storage of toxic chemicals, grain dust,
and more. Several court decisions have
also focused on some of these cases.

The former OMB Director, Richard
Darman, even testified before the Gov-
ernmental Affairs Committee in 1989
that ““OMB had abused the process by
using delay as a substantive tool”’ to
control agency decisions.

In 1991, our committee had many of
the same complaints with regard to the
Council on Competitiveness, which was
chaired by Vice President Quayle, and
was supervising the OMB regulatory
review process. There were a lot of
charges about secret lobbying a lot of
refusals to disclose who was meeting
with Council representatives on cur-
rent regulatory proposals.

I do not believe the solution to these
closed processes is to outlaw them.
Regulatory review is useful and should
not be curtailed. But it should be more
open. With openness the process can go
forward and the American people can
be confident in knowing that no secret
dealings are going on behind closed
doors.

Through the years of our oversight in
the Governmental Affairs Committee,
there has been considerable disagree-
ment in the committee about how
much sunshine is needed and at what
stages in the process. The committee
has, however, always agreed on the
need for sunshine and public confidence
in the regulatory process. In the con-
sideration of S. 291, Senator ROTH’s
regulatory reform bill that was sup-
ported unanimously by Democrats and
Republican in our committee, we ar-
rived at a set of requirements that
were acceptable to all. They were re-
duced in scope from earlier proposals |
have made. They are consistent with
recommendations of the Administra-
tive Conference of the United States
and provisions in current regulatory
review order (E.O. 12866). These provi-
sions include openness procedures in-
stituted by OMB in 1986.

In other words, while some past pro-
posals have been criticized as too in-
trusive into the prerogatives of the
Chief Executive, the sunshine provi-
sions in S. 291 work without raising
past concerns. There were no com-
plaints in committee about intrusion
into executive privilege. Past criti-
cisms about forcing early disclosure of
information during regulatory review
was resolved by putting off disclosure
until after the completion of regu-
latory review. Earlier complaints
about undue administrative burden,
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such as detailed logging requirements,
were also addressed by matching re-
quirements to those currently em-
ployed by OMB.

The Glenn/Chafee bill, S. 1001, con-
tains the exact sunshine provisions of
S. 291. The amendment | offer today is
almost identical to that language—it is
only modified in order to fit into the
structure of S. 343. Without this
amendment, S. 343 has no public pro-
tections during regulatory review. | be-
lieve that is a fundamental flaw that
needs to be addressed. | believe that
our bipartisan Governmental Affairs
sunshine provisions provide the needed
solution.

The amendment has two sets of re-
quirements—one for OMB, and one set
for the rulemaking agencies.

First, OMB must disclose to the pub-
lic information about the status of
rules undergoing review. This means
that the public should be able to learn
from OMB what agency regulatory ac-
tions are under review. As a practical
matter, this would entail the produc-
tion of a single monthly listing of pro-
posed rules under review—as OMB cur-
rently prepares pursuant to E.O. 12866.
In this way, the legislation would
merely create a statutory right to in-
formation now provided under Presi-
dential Executive order.

Second, the public must have access,
no later than the date of publication of
the proposed or final rule, to: (A) Writ-
ten communications exchanged be-
tween OMB and the rulemaking agen-
cy. These would include draft rules and
related analyses; (B) Written commu-
nications between OMB and non-gov-
ernmental parties relating to the sub-
stance of a rule; (C) A record of oral
communications between OMB and
non-governmental parties relating to
the substance of a rule—as in, who
called, when, and on what subject; and
(D) A written explanation of any re-
view action and the date of such ac-
tion.

Each one of these requirements is
currently the practice of OMB. Again,
we expect that these requirements will
entail the continuation of the current
OMB practice of maintaining regu-
latory review files in a public reading
room.

Third, as a counterpart to public dis-
closure, OMB is required to send rel-
evant information to the rulemaking
agency to ensure the compilation of a
full and accurate rulemaking record.
OMB must send to the agency: (A)
Written communications between OMB
and non-governmental parties; (B) A
description of oral communications,
and an invitation to participate in
meetings, relating to the substance of
a regulatory action between the re-
viewer and any person not employed by
the executive branch of the Federal
Government; and (C) A written expla-
nation of any review action.

The second part of the amendment
requires agencies to: First, give public
notice about rules undergoing regu-
latory review; and second, describe reg-
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ulatory review decisions
evant rulemaking notices.

With these procedures, we should be
able to put behind us much of the ran-
cor and criticism that dogged OMB reg-
ulatory review during the past 15
years. The Clinton administration has
taken an important step in applying
these procedures in its Executive order.
The time is now for Congress also to
close the book on this issue. We are
taking a significant step forward in
moving regulatory reform legislation
and in order to be successful, it must
be accompanied by sunshine.

Mr. HATCH. Mr. President, we do
have some concerns about this amend-
ment on this side. We have some con-
stitutional concerns and some others.

We are willing to accept this amend-
ment tonight on the basis that we con-
tinue to work with our distinguished
colleague and friend from Ohio and
others, and we are trying to accommo-
date over here. So we are prepared to
accept the amendment if the Senator
will urge it.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

in the rel-

Mr. GLENN. Mr. President, | urge
adoption of the amendment.
THE PRESIDING OFFICER. If there

be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 1540) was agreed
to.

Mr. GLENN. Mr. President, I move to
reconsider the vote.

Mr. HATCH. | move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. JOHNSTON. Mr. President, |
wonder if the Senator will yield? May |
ask my colleague if we have cleared
the Heflin amendment yet? Senator
HEFLIN wanted to make Section 706 of
the APA applicable to appeals from the
court of claims.

Mr. HATCH. It is my understanding
it has not been cleared yet but it is
being worked on.

MORNING BUSINESS

DETENTION OF HARRY WU

Mr. DOLE. Mr. President, by now
most of America knows of the unjust
detention of Harry Wu by the People’s
Republic of China. Harry Wu is an
American citizen and human rights
crusader. Since June 19, 1995, he has
been detained in China. Consular ac-
cess to detained American citizens is
required to be granted within 48 hours
under the terms of a 1982 agreement
with China. But China did not grant
access to Mr. Wu until July 10—21 days
later. On July 9, Harry Wu was charged
with offenses which could carry the
death sentence.

Harry Wu was traveling on a valid
American passport, with a valid Chi-
nese visa. There seems little doubt that
he was targeted by the Chinese Govern-
ment for his outspoken and brave ef-
forts to describe Chinese human rights
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