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Mr. President, it means something to
me and | think every American—it
means something—for a person to be a
law enforcement officer. Among other
things, it means that the American
people have placed their trust in that
law enforcement officer. It means that
they represent the people, all the peo-
ple. And it means that they have taken
an oath to uphold and enforce the law,
and if we cannot rely on law enforce-
ment officers to do that, upon whom
can we rely?

That any American, but especially
any law enforcement officer who holds
a sacred trust, would engage in these
racist activities is an outrage, and it
must be condemned. To be an effective
law enforcement officer, you must have
the trust and the respect of our people.
Indeed, law enforcement officers take
an oath to defend the community.
When law enforcement officers engage
in racist activities, they betray the
trust of the people and they disgrace
the uniforms that they are empowered
to wear.

This is not only a concern of African-
Americans, this is a concern to all
Americans. We have a right to expect
that our law enforcement officers will
treat all citizens equally. If the press
reports are true, and these officers en-
gaged in hateful racist conduct, not
only must their actions be condemned,
but they should be dismissed from
their positions, for no one in whom the
people’s trust is placed should be al-
lowed to destroy that trust by engag-
ing in such hateful behavior.

No doubt some of the participants
will say that they were aware of what
was going on but did not directly par-
ticipate. | would ask them, What were
you thinking? If you were at a party
and people were selling drugs, would
you not do something as a law enforce-
ment officer? Those who would stand
by while others engage in this kind of
conduct are no less guilty than those
who turn their heads when crimes are
committed on the street. We simply
cannot tolerate any sort of racist con-
duct on behalf of our law enforcement
officers, not of any sort by any law en-
forcement officers.

I hope Director Magaw will take
swift action to determine whether
these allegations are true and, if so, to
dismiss those who are involved.

Similarly, | would tell State and
local law enforcement agencies to
purge themselves of agents who would
violate the people’s sacred trust by en-
gaging in such hateful activities. This
is America. We are one Nation under
God. We are a Nation that guarantees
liberty and justice to all people. When
one citizen is mistreated regardless of
race, color, or creed, all citizens should
be outraged. And when a person
clothed with the authority of the peo-
ple engages in hateful conduct, that
person’s conduct must be condemned
by the people. We simply cannot con-
done racial discrimination in any of its
vile forms.
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Having said that, | have to say al-
most all law enforcement officers are
good, decent people, but those who be-
tray the public trust by displaying de-
plorable judgment and terrible preju-
dice, they forfeit that trust.

Let me be clear that this is not the
voice of political correctness. Being a
law enforcement officer is a public
trust, because public-safety matters of
life and death are in the hands of law
enforcement officers. The overwhelm-
ing majority of our law enforcement of-
ficers are really good people. But if
someone authorized to wield a gun in
the name of the law can organize and
find comfort at gatherings such as the
one | have described, that person does
not deserve the people’s trust.

Faced with a threatening situation,
or the perception of a threat, can we be
confident that such an agent would not
react based on prejudice if the situa-
tion involved an African-American or
some other minority person?

This is not a matter of concern only
to African-Americans, | might add.
Prejudice is not so readily limited. But
I would not want someone exhibiting
such terrible judgment and prejudice
enforcing the law with respect to me
either. If it is determined that these
various officers have done these things
and that these accounts are true, then,
| reiterate, those law enforcement
agents who knowingly participated
ought to be fired. They ought to be ter-
minated. We should not have them in
positions of trust among the people.
They should certainly not wear the
badge of the Alcohol, Tobacco, and
Firearms Bureau.

Having said that, | hope that the di-
rector will get behind this, find out ex-
actly what the true facts are, deter-
mine who the people are who are cul-
pable and responsible for this kind of
activity. | think they should be fired
on the spot.

It is just one of those things that you
just cannot tolerate in a society as
great as ours.

I yield the floor.

COMPREHENSIVE REGULATORY
REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mr. DOLE. Mr. President, | know
there has been a unanimous-consent
agreement. Do we have any time agree-
ments or just consent to start some-
thing?

Mr. HATCH. We did not have any
time agreements because the Senator
from California was not here. Now that
she is, we would like to work out a
time agreement.

Mr. GLENN. If the majority leader
will yield, we are going to try to get
time agreements for everything com-
ing to the floor from now on. | hope we
can get 15 minutes a side for every-
thing that comes to the floor. We are
going to propose that. | hope people lis-
tening can think about this and agree
to it. We have been wasting time with
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people talking, and also on various sub-
jects that do not have anything to do
with the legislation that we are consid-
ering here. So | hope everybody can
come up with time agreements, if pos-
sible.

Mr. DOLE. In some cases, there may
be second-degree amendments on ei-
ther side. So it may take a bit longer
than 30 minutes.

Mrs. BOXER. Mr. President, | ask the
majority leader, if he will yield on that
point, | feel very strongly that | want
to have a vote on my amendment. If
there is going to be a second-degree, |
will not agree to a time agreement. |
will be happy to agree to 15 minutes on
each side, but if there is a second-de-
gree, | cannot agree because there is no
way for me to get a vote on my under-
lying amendment. It is a problem for
me.

Mr. GLENN. | think that would be
the general attitude all the way
through this thing. Unless we know
what is coming up on the second-degree
amendment, we are not likely to agree
to a time agreement on it. If we can
agree to these things without second-
degreeing everything——

Mr. HATCH. But we do not even
know the form of the amendment.

Mr. DOLE. We do not even know
what the first-degree amendment is.

Mr. HATCH. That is the way the Sen-
ate operates.

Mr. GLENN. Then maybe we cannot
get time agreements.

Mr. DOLE. Mr. President, at 11
o’clock, we said we were going to start
mowing them down around here, and |
know the Senator from Louisiana was
surprised when 1 filed cloture. But,
frankly, | was surprised when he of-
fered an amendment to knock out
Superfund. 1 did not know that was
going to happen. So there has been a
double surprise here. We are trying to
come to grips with that amendment.

In the meantime, | think there has
been agreement to go to the amend-
ment of the Senator from California.
But to suggest that we cannot get time
agreements and you cannot offer sec-
ond-degree amendments, then | think
we are going to be in real trouble, be-
cause both sides always reserve the
right to offer second-degree amend-
ments. It seems to me that it is some-
thing we need to work out before we
start.

Mr. President, the liberal opponents
of commonsense regulatory reform
must be celebrating after watching
some of this week’s reports on the
evening news, and reading some of the
stories and columns in some of our
most distinguished newspapers.

Last night, a report on ABC’s “World
News Tonight” claimed Republican
supporters of regulatory reform are
““on the defensive.”” And it is no won-
der, considering how the media have
fed the American people a steady diet
of phony claims that we are out to pro-
mote tainted meat and unhealthy food.

Liberal New York Times Columnist
Bob Herbert a few days ago took a page
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out of the liberal consumer activist
playbook, labeling our regulatory re-
form bill “An all-out assault on food
safety regulations,” adding that it
“Would block implementation of the
Agriculture Department’s meat safety
initiative for 2 to 3 years, and probably
longer.””

If this outright distortion wasn’t
enough, listen to this from Margaret
Carlson’s ‘“‘Outrage of the Week’ on
CNN'’s ““Capital Gang’’: ‘“‘Senator BoB
DoLE, under the guise of regulatory re-
form, is letting the meat industry law-
yvers block this [meat safety test].”
Wrong again.

One network aired a report Monday
night that included the following, and |
quote:

With Senator Dole’s regulatory reform bill,
industries could challenge rules they consid-
ered too costly or too burdensome. Thirteen-
year-old Eric Mueller died in 1993 from E.
coli poisoning after eating a fastfood ham-
burger. His father says any delay in adopting
new meat inspection rules is a travesty.

This is indeed a tragic story. The
only problem is, this report, like so
many others, was simply wrong in its
suggestions about this bill.

Our legislation has always made it
explicitly clear that regulations are ex-
empted from any delay if there is ‘“‘an
emergency or health or safety threat.”
Additionally, the Agriculture Depart-
ment has already conducted a cost-ben-
efit analysis of the meat inspection
rule and it passed. But the facts did not
stop that network from reporting Mon-
day night that, “A delay is looking
more and more likely.”

However, on Tuesday, if it was not
clear enough already, we specifically
added to the bill the words ‘“‘food safe-
ty, including an imminent threat from
E. coli bacteria.”

But that did not stop the media’s
drumbeat on food safety. Last night, a
network anchor for whom | have great
respect claimed that on regulatory re-
form, Republicans ‘“‘went further than
the public may want on the issue of
food inspection.”” Wrong again. | do not
know how many times we have to say
it to get the media to understand the
fact that this bill does not compromise
food safety. Yesterday, the former head
of the FDA and four eminent scientists
and physicians spoke at a press con-
ference to explain how our bill protects
food, health, and the environment—but
the media did not seem to notice. | did
not see it anywhere. It was not on ABC
News, CBS or NBC. They get some lib-
eral Senator on the floor to make some
claim, and that was the news. That was
the liberal spin and the one the media
jumped to in a second.

But ABC did not stop with the issue
of food safety. Then they broke out the
chainsaws, the strip mining, pesticides,
potentially dirty drinking water, and
cute endangered animals in their effort
to explain the impact of regulatory re-
form. They do not know any bounds
once they get carried away with the
liberal spin in this body.

Mr. President, these are just a few
examples of the kinds of distortions we
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have had to confront on this bill. And
I am not the only one who has noticed
this trend. According to a study re-
leased last week by the Advancement
of Sound Science Coalition, ‘“media
coverage of the congressional debate
over environmental regulatory reform
slants ‘clearly against the regulatory
revisions.””” According to Dr. Robert
M. Entman of North Carolina State
University, who conducted the study,
there was a 3-to-1 negative imbalance
in news stories about reform between
last November and this May 11. Not
surprisingly, the study claims that 74
percent of paragraphs that evaluated
reforms  were critical, criticism
reached 87 percent on editorial pages,
and 70 percent of the stories on the
commercial television networks and in
weekly news magazines criticized re-
form. | ask unanimous consent that
the Advancement of Sound Science
Coalition’s statement about its study
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEDIA REPORTS SLANTED AGAINST
REGULATORY REFORM EFFORTS, STUDY SHOWS

WASHINGTON, DC, July 7, 1995—Media cov-
erage of the Congressional debate over envi-
ronmental regulatory reform slants “‘clearly
against the regulatory revisions,” according
to a study released today by The Advance-
ment of Sound Science Coalition (TASSC).

“While some outlets refer in favorable
terms to the general idea of reform, most de-
vote far greater space and time to denounc-
ing the specific legislation calling for rigor-
ous application or risk and cost benefit anal-
ysis,”” according to the study, conducted by
Dr. Robert M. Entman, Professor of Commu-
nication, North Carolina State University
and Adjunct Professor of Public Policy, Uni-
versity of North Carolina (Chapel Hill).

“This study demonstrates once again that
the media, whether it is consciously aware of
it or not, is portraying important, scientific
issues in the same ‘who’s up, who’s down’
play by play style of reporting that they use
in describing political campaigns or football
games. While all stories deserve more bal-
anced treatment, stories involving science
cry for more fair reporting,” said Dr. Garrey
Carruthers, Chairman of TASSC, a national
organization of scientists, researchers, acad-
emicians and others.

The most striking finding in Dr. Entman’s
study is the ‘““negative imbalance in covering
the proposed reform legislation.” Dr.
Entman said that there was a three-to-one
negative imbalance in news stories about re-
form. Fully 74 percent of paragraphs that
evaluated the reforms were critical. On edi-
torial pages, criticism reached 87 percent, a
seven-to-one negative ratio. Among his other
findings:

70 percent of the stories on the commercial
television networks criticized reform.

Weekly magazines surveyed also were 70
percent critical.

Certain key words function to reinforce
negative impressions. For example, the word
“lobby’” or related words show up 10 times as
often when referring to those supporting re-
form as those opposing it, even though both
sides are lobbying the Congress.

Headlines, which frame the audience’s
emotional response to the content of the
story, were often emotional or slanted op-
posed to the reform ideas. For example,
Time magazine’s ‘“Congressional Chain Saw
Massacre”” or Newsday’s “GOP Frenzy Is
Gutting Safety Rules.”
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Visual images portrayed supporters of re-
form as enemies of the environment. For ex-
ample, scenes of industrial plants with nu-
merous pipes and tanks; smokestacks spew-
ing smoke; a large bulldozer. Viewers were
repeatedly exposed to ‘“‘archetypal images of
pollution and danger,” the report states, im-
ages likely to ‘‘stir negative emotions to-
ward reform.”

While analysis of the “why’’ of this media
slant was beyond the scope of Dr. Entman’s
study, the report says, ‘‘reasons go beyond
the standard interpretation of liberal bias.
They include the media’s tendency to over-
simplify; journalists’ lack of training in pol-
icy analysis; and the commercial incentives
that news organizations interpret as requir-
ing appeals to emotion over cognition.”’

Dr. Carruthers said TASSC commissioned
the study because ‘‘we want to offer informa-
tion on how scientific issues are commu-
nicated to the public as another means of en-
suring that only sound science is used in
making public policy decisions.”

“Too often, legislation or regulations are
the result of political decisions, where the
science does not back up the action. One way
to better understanding this phenomena is to
understand how the media portray scientific
issues. TASSC is committed to pointing out
not only when unsound science is used to
make a decision, but also to point out the
media’s important role in the public’s under-
standing of science and research,” Car-
ruthers said.

To conduct his study, Dr. Entman exam-
ined 29 major newspapers across the country,
Time, Newsweek and the three broadcast
network evening news programs. Stories re-
view included those published or broadcast
between November 1, 1994 and May 11, 1995.

Mr. DOLE. Mr. President, | know the
media have a tough job to do. But if |
believed everything | saw on the
evening news or in the newspapers, |
would vote against this bill, too. |
imagine if all of the anchor people were
on the floor, they would vote against it
because they would not read it. They
would just listen to some liberal on the
other side of the aisle and swallow it
all and say ““I am against it.”” Fortu-
nately, the facts are on our side, even
if some folks in the media are not.

This is not a question of partisan-
ship, not a question of anything but
commonsense reform. Maybe those who
report the news at the big networks do
not worry about things that people
have to put up with, the people in my
State of Kansas, like businessmen and
women, farmers, and ranchers. That is
not their concern. They buy into ‘“‘the
more Government the better.” If you
have little Government, let us have a
little more regulation, which costs the
average family $6,000 a year.

So we will continue to try to correct
the record. We know that it will never
make the news. In fact, | challenged
the media yesterday, when we had all
these imminent scientists and a former
FDA commissioner there, to report
something they said. There was not
one peep, because they were trying to
give us facts, not the liberal spin. It
makes a great difference in this body
and in this town.

Mr. GLENN. Mr. President, | would
like to reply to the distinguished ma-
jority leader’s statement. | want to
make it very clear that in S. 343 we say
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that if there is a real problem, the
agency can make an exception and say
that the rule can go in.

But the rule that could involve safe-
ty, health, E. coli, and cryptosporidium
and all the rest of these things, in the
original legislation, could only be in ef-
fect 180 days, to give them a chance to
take into account all the requirements
of the law, and then unless they had it
done within 180 days, the regulation
that protected the health and safety of
people in this country would be ne-
gated. It would no longer be effective.

Now we have changed that on the
floor this evening with the proposal by
Senator JOHNSTON that makes it 1 year
instead of 180 days. Most of these regu-
lations take 3, 4, 5 years to come into
final form. We still have the danger
there that we can, with this legisla-
tion, have a requirement to complete
all this re-analysis in 180 days. It is not
done, the regulation goes out, and
whether it dealt with E. coli,
cryptosporidium or the other things
that have caused actual deaths in the
country and we know are dangerous,
and not need a new investigation, but
the regs would be knocked out.

Mr. ROTH. Mr. President, will the
Senator yield?

Mr. GLENN. I am happy to yield to
the Senator.

Mr. ROTH. It is true under the origi-
nal legislation that not later than 180
days after the promulgation of the
final major rule to which the section
applies, the agency shall comply with
the provisions of the subchapter, and
as therefore necessary revise the rule.

But I am not aware of anywhere
where it says the rule is terminated.

Mr. GLENN. The rule could be judi-
cially challenged because it had not
complied with the requirements of the
legislation, so there would be a judicial
challenge. The Senator is right. There
would have to be a judicial challenge,
but we are such a litigious society
today, | do not doubt there would be
multiple lawsuits if there is any crack
in the law that can benefit a
meatpacker or food processor or who-
ever it may be.

Mr. ROTH. | do not think the court
would terminate the rule. A person
could go into court and ask that they
force the agency to comply with the re-
quirement that the analysis be made.

| think the important point to recog-
nize and understand, there is nothing
in this legislation, unless the distin-
guished Senator form Ohio knows
something | do not know, that provides
for the termination of the rule.

Mr. GLENN. Let me reverse this.
Does the distinguished Senator from
Delaware—

The PRESIDING OFFICER. Under a
previous order, the order of business
was to recognize the Senator from Cali-
fornia. If the Senator would wrap this
up in a few seconds.

Mr. GLENN. Mr. President, |
unanimous for 2 more minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ask
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Mr. GLENN. | ask my distinguished
friend from Delaware, is there any-
where in there that says there cannot
be a judicial challenge? I know there is
not. That means there would be a judi-
cial challenge, the analysis would not
be completed, the time would have run
out.

Mr. ROTH. The question is, was it
violated? If they do not make the study
within the times required, then, yes,
they can go into court and force the
agency to make the study.

There is nothing in it that requires
the termination of the rule.

Mr. GLENN. The Senator does not
think there would be a judicial chal-
lenge?

Mr. ROTH. Not under these cir-
cumstances.

Mr. GLENN. | think that is guaran-
teed in this. We would have a judicial
challenge to this, and the rule would be
out because the studies had not been
completed.

Mr. ROTH. It says here in the legisla-
tion a major rule may be adopted and
may become effective without prior
compliance with the subchapter. It spe-
cifically provides the rule shall become
effective.

Mr. GLENN. Followed by sub-
chapter—if the agency in good cause
finds conducting cost-benefits imprac-
tical and so on, but then not later than
180 days, which is now changed to a
year after promulgation.

The final rule to which this section
applies, ‘““the agency shall comply with
the provisions,” if they have not done
so, it would be subject to judicial chal-
lenge. With the provisions of this sub-
chapter, each one of those subchapter
provisions would have to be met, or the
judicial challenges, and it is thereafter
necessary to revise the rule, and if they
have not done that, it would still be
subject to judicial challenge.

Mr. ROTH. But nowhere does it say
the rule terminates. In fact, to the con-
trary. It says the rule goes into effect.
The language that the Senator just
quoted does give the right to go into
court and require the agency to make
the appropriate study. That is all it
does.

The PRESIDING OFFICER. Amend-
ment No. 1517 is set aside. The Senator
from California is recognized to offer
an amendment.

AMENDMENT NO. 1524 TO AMENDMENT NO. 1487
(Purpose: To protect public health by ensur-

ing the continued implementation of mam-

mography quality rules)

Mrs. BOXER. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from California [Mrs. BOXER],
for herself, Mrs. MURRAY, Ms. MIKULSKI, Mr.
LAUTENBERG, Mr. BRADLEY, Mrs. FEINSTEIN,
Mr. DORGAN, Mr. KENNEDY, Mr. REID, Mr.
BUMPERS, Mr. BIDEN, Mr. LEAHY, Ms.
MOSELEY-BRAUN, and Mr. DASCHLE proposes
an amendment numbered 1524 to amendment
No. 1487.

Mr. DOLE. Mr. President, | send a
second-degree amendment to the desk.

The
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The PRESIDING OFFICER. Is there
objection to dispensing of the reading
of the amendment?

Mrs. BOXER. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH. | ask unanimous consent
that the reading of the amendment be
dispensed with.

The PRESIDING OFFICER.
objection?

Mrs. BOXER. | object.

The PRESIDING OFFICER.
clerk will report.

The amendment is as follows:

On page 19, line 7, strike the period and in-
sert the following:

“; or (xiii) a rule intended to implement
section 354 of the Public Health Service Act
(42 U.S.C. 263b) (as added by section 2 of the
Mammography Quality Standards Act of
1992).”.

AMENDMENT NO. 1525 TO AMENDMENT NO. 1524

Mr. DOLE. Mr. President, | send a
second-degree amendment to the desk

Is there

The

and ask for its immediate consider-
ation.
The PRESIDING OFFICER. The

clerk will report.

The legislative clerk read as follows:

The Senator from Kansas [Mr. DOLE] pro-
poses an amendment numbered 1525 to
amendment No. 1524.

The amendment is as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, or water or food borne patho-
gens, polio, tuberculosis, measles, viral hepa-
titis, syphilis, or all other infectious and
parasitic diseases.

Mr. DOLE. Mr. President, | believe
this is a responsible second-degree
amendment, that we can dispose of a
number of these issues in the spirit ex-
pressed this morning by the Demo-
cratic leader and managers of the bill
SO we can move on and try to complete
action on this bill no later than next
Tuesday. It is offered in that spirit, the
spirit of cooperation.

My view is it is a good amendment. |
hoped it might be acceptable. It seems
to me that it would save hours and
hours of debate here and put to rest all
the arguments that some people like to
make about which party or which side
of the aisle is more concerned about
some of the health and safety regula-
tions. We are ready to stipulate we are
just as concerned as they are on the
other side. We think this would lay
that to rest. | would hope the amend-
ment would be accepted.

Mr. HATCH. Mr. President, we have
now been on this bill 6 days and we
have handled very few amendments.
One reason is that everyone wants to
exempt some rule or other, or some
special interest or other, or some issue
or other, from the provisions of this
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bill. This bill’s whole purpose is to
make sure that the best available
science is applied to regulations.

Now, the distinguished Senator from
California is very sincere in bringing
up her amendment. But, it is another
in a series of amendments that we will
spend the next 3 months debating if we
do not find some way of making clear
that the only purpose of this bill is to
improve the regulatory process and
that everybody should support that
goal.

No one is more concerned about
breast cancer than I am. It is a grave,
grave disease, and each and every
Member in this body is disturbed about
its incidence and the increase in its in-
cidence. | do not want to see standards
delayed unnecessarily any more than
Senator BOXER or Senator MURRAY or
Senator GLENN.

First of all, | think it is important to
know that the Mammography Quality
Standards Act was enacted in 1992, 3
years ago. If the proponents of this
amendment want to talk about
hamstringing the FDA from issuing
regulations on the bill, | think they
ought to ask themselves, ‘““What has
the FDA been doing in the almost 3-
year period since the bill’s enact-
ment?”’ They have controlled the FDA
for a year and a half of that time.

I understand that my colleagues have
stated today that new, proposed regu-
lations are expected this fall to imple-
ment the bill. I think we ought to ask
ourselves, “Why has the FDA allowed
almost 3 years to elapse before the reg-
ulations are issued?”’

I can answer part of that question.
The program is already up and operat-
ing. The program is already up and op-
erating.

As | believe Senator GLENN noted
earlier, the program is operating under
interim final regulations issued on De-
cember 23, 1993. Interim final regula-
tions are, by definition, final. They
have the full force and effect of law.
There is no requirement that they be
made final.

I would just like to ask my col-
leagues, “What public health issues
have been raised that need to be ad-
dressed now in new regulations?”

The second thing | would ask is this,
“If these regulations are such a prior-
ity and are needed to save women’s
lives, then why, on May 8, when the ad-
ministration issued its regulatory
agenda for the year—and | am holding
the Federal Register which contains
that agenda—then why did the admin-
istration when it issued all of its regu-
latory priorities and set target dates
for each regulation, why did they not
list a projected date for the MQSA final
regulation?

In fact, they did not list an October
date or a September date or any date.
Ten weeks ago they talked about the
current interim final regulation. They
did not even mention a new, proposed
regulation in the book that was sup-
posed to outline the whole regulatory
agenda for the government. In other
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words: It was not a crisis then, so why
is it a crisis today?

I know my colleague, Senator BOXER,
is worried that the Act would get
caught up in the $100 million threshold
in the bill and would be subject to cost-
benefit analysis. In fact, in the admin-
istration’s own regulatory plan, issued
only 10 weeks ago, that is just 2%
months ago, the administration print-
ed the following in the Federal Reg-
ister: ‘““Mammography Quality Stand-
ards Act of 1992, Anticipated Costs and
Benefits: Direct Federal costs in 1994
are $13 million.”

That is $87 million less than what
would trigger this bill’s cost/benefit re-
quirements.

The administration goes on to say:

There are approximately 10,000 mammog-
raphy facilities in the United States. Ap-
proximately 8,200 have accreditation or have
applied for accreditation and will not incur
significant additional cost. The remaining
1,800 facilities will incur approximately $26
million in one-time costs, and recurring
costs of about $27 million. Amortizing the
one-time costs, the annual costs of the in-
terim rule is about $33 million.

This $33 million is still $67 million
less than needed to trigger the effect of
this bill.

Thus, the OMB certified estimate,
printed in the Federal Register only 10
weeks ago, was $33 million. That was 10
weeks ago.

How can it be over $100 million
today? Or anywhere near $100 million
now? Or even within the next number
of years?

I would like to ask my colleagues
who offer this amendment another
question: “Why will it take years for
FDA to do a cost-benefit analysis on
something as important, as significant,
and as understandable as the Mammog-
raphy Quality Standards Act of 1992?"

I suspect part of the reason is that
FDA historically has not had a very
good record of moving things through
very quickly. This is abundantly true
with drug approvals, now taking 10 to
15 years at a cost of hundreds of mil-
lions of dollars for a major drug. No
other country in the world takes that
amount of time.

Medical device approvals are also
lagging way behind the expectations of
Congress. This is true for countless
other regulatory undertakings.

In fact, with the FDA we have an
agency which is fighting S. 343 as hard
as it can.

We have an agency which is sending
up packets of information, raising all
sorts of red herrings about this bill. We
have an agency who wants business as
usual, who wants to preserve the status
quo, who does not want the pressures
that this bill will bring upon them to
do their job in a better fashion and in
a better manner.

I am not sure we can count on the
FDA to seriously take into account the
mandates of this bill with this kind of
attitude.

I would also like to ask why women
should not have access to the most
cost-effective procedures? | think it is
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important to note that our bill does
not have the so-called supermandate
provision. Our bill does not change any
existing requirement of Federal law
with respect to the need for quality
standards for mammography clinics,
including the quality of the mammo-
grams, the training for clinic person-
nel, or recordkeeping.

All our bill does is say that in imple-
menting the law, the agency must act
in a way so that benefits outweigh
costs. It goes to the process of imple-
mentation, not the need for implemen-
tation.

As one who, as | think everybody in
this body knows, was very involved,
with Senator Adams and Senator Mi-
KULSKI, in drafting the Mammography
Quality Standards Act of 1992, as one
who has been a leader in this effort, |
wish to point out that | recognize the
need for that law.

But | also think both the Act and
American women can benefit by sub-
jecting the law to a cost-benefit analy-
sis. Especially if the costs of regulation
under this law reach a threshold of $100
million in this country.

I am aware that last year one rural
hospital in Utah had to close down its
mammography machine because of the
implementing regulations.

I would suspect that this has not led
to better quality mammograms for the
citizens of that rural area. | suspect
what it means is that women in that
rural area will not get mammograms
at all, because of some of the bureau-
cratic ensnarlments which occur in the
implementation of legislation, and in-
deed at times, in the legislation.

S. 343 is essential and it should not
be continually tested on this type of
basis—which some believe is purely a
political basis—when it only delays
going forward on this bill.

I do not think that my constituents
in that rural Utah community have
benefitted by this situation. | do not
think that is the way the law or the
regulatory process are supposed to
work.

I think that the FDA is fighting this
bill with everything it can because this
bill will correct a lot of the excesses
out at the agency, and, indeed, at every
Federal agency. It will make them do
better, do a better job of regulating.

So it keeps coming back to the ques-
tion of why women should not have ac-
cess to the most cost-effective proce-
dures?

As | say, | was involved in writing
the MQSA. | have been involved with
this issue for years, and with virtually
every other health care issue.

I understand how important the
MQSA is. Frankly, this bill would not
have the dire effects on the MQSA that
proponents of this amendment allege,
even if the costs of regulation under
the law should rise to the level of $100
million—which they will not according
to an official appraisal by the adminis-
tration just 10 weeks ago.

Let me just mention what the sec-
ond-degree amendment that Senator
DoLE has filed says:
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It is the sense of the Senate that nothing
in this Act is intended to delay the timely
promulgation of any regulations that would
meet a human health or safety threat, in-
cluding any rules that would reduce illness
or mortality from the following: heart dis-
ease, cancer, stroke, chronic obstructive
lung diseases, pneumonia and influenza, dia-
betes mellitus, human immunodeficiency
virus infection, water or food-borne patho-
gens, polio, tuberculosis, measles, viral hepa-
titis, syphilis, or all other infectious and
parasitic diseases.

You know, the 10 leading causes of
death have just been pretty well de-
fined in this sense-of-the-Senate reso-
lution. It makes it clear the Federal
regulators can go right ahead and pro-
mulgate regulations that are necessary
in this area.

What this bill requires is that they
do it in a good, cost-efficient manner
with good risk assessment consider-
ations as part of the process.

This makes sense.

But the reason we listed all of these
diseases in the amendment is that we
know we are going to get papered to
death on the other side with amend-
ment after amendment with every spe-
cial interest trying to exempt them-
selves from the effects of this bill,
when in most cases they would be ex-
empt anyway, just as mammography
is. This is all for the purpose of making
political statements.

We think it is time for the Senate to
get around to passing this bill. We need
to get time agreements and debate the
serious issues that are really needed to
resolved, including the amendment of
the distinguished Senator from Louisi-
ana.

| yield the floor.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMPSON). The Senator from Ohio.

Mr. GLENN. Mr. President, | point
out that the second-degree amendment
starts out with “‘It is the sense of the
Senate.” That is all it is, a sense of the
Senate. It does not give anything bind-
ing and has no standing in law whatso-
ever. It just says the thoughts of the
Senate at the moment happen to be
that.

What we are talking about is giving
real protections here that the Senator
from California is offering as a pro-
posal to exempt this from some of the
requirements that would be imposed
upon it by S. 343.

One of the reasons she is concerned
about this, of course, is because the ex-
isting rule, as has already been pointed
out, is going to be improved. They have
an improved regulation coming out
supposedly in October. That would be
subject now to all of the review proc-
esses. It would have to go back through
all of the requirements that are in S.
343, the Dole bill. That does cause
delay.

My colleague from Utah asks: Why
can we not get it out? They have 3
years. What is the delay? If they are
concerned about this, why do we not
get that out?

I think there is a lack of knowledge
around here about what a regulation is
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and how voluminous it could be. We
used as an example yesterday just one.
Let me give an example. This is impor-
tant for people to understand. Regula-
tions are not something you go over
there for and have a little meeting, de-
cide this is what you are going to put
out, and then you put out the regula-
tion. They are required by the law that
we passed here to go through multiple
procedures such as peer review, public
meetings, and scientific analysis in all
of these areas.

I use this as an example to show why
it is not so easy to get a regulation
out.

Mr. JOHNSTON. Will
yield for a question?

the Senator

Mr. GLENN. 1 would rather go
through my statement. Then | will
yield.

The Clean Water Act passed in 1972;
was amended in 1972; an amendment
passed in 1977; in 1987, it had another
amendment. For the Clean Water Act,
one of the things that was required was
effluent limitations on metal products
and machinery. It took 8 years to get
that one regulation out of EPA. Could
they have done it faster? | do not know
whether they could have or not. But for
the “Effluent Limitations Guidelines
and Standards for Metal Products and
Machinery’, which is the title of it, it
took 8 years to get out. This is just the
index of that regulation, what is cov-
ered. | do not know how many pages it
is. It is several hundred pages.

The other document we have here—
this is what they were required to do
by the law which we passed here. They
do not dream these things up. They are
by law. This is the development docu-
ment for how they do the index and
how they do the regs. This is the guide-
line for it—2 inches thick of fine paper.

Listen to this: The final documents
on this regulation cover shelf space of
123 feet. To give some idea what that
means, we asked the Architect yester-
day how high this Chamber is. It is
about 42%- feet. The regulations on this
one regulation out of several hundred
put out pursuant to the Clean Water
Act of 1972 are 42%. feet. That means
the documentation would be three piles
of paper in this well to the ceiling right
here—three piles of paper, and that is
just one regulation and the backup
substantiating documents.

Why do we need that much? | do not
know. Look in the mirror, Members of
Congress. Look in the mirror, Members
of the Senate, as to why we required
that much. We are the ones who put
out the guidelines for the people as to
what is required, what they have to do,
and all the studies they have to make
in order to make this whole thing
work. That is what is required just in
one regulation. That is the reason you
cannot get these things out in such a
short period of time.

We have had, under the Presidential
Executive order, requirements to do
some of the cost-benefit analysis and
to do some of the risk assessment and
so on that is being asked for here.
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Some of those things are already un-
derway. But when we ask why they
cannot get these things out faster, that
happens to be one of the reasons.

I just hope that the public and the
media that have been excoriated here a
little bit this afternoon—not on this
side of the aisle—but | hope the public
and the media have been paying atten-
tion to the debate on this bill, because
yesterday we spent most of the day
trying and finally succeeding in get-
ting votes on two proposals to exempt
two rules now in the pipeline designed
to protect our people from illness and
from death:

The Daschle amendment to exempt
from the potentially destructive provi-
sions of this act a rule that protects
meat and poultry from contamination
with E. coli was defeated by a vote of
51 to 49; the Kohl amendment to ex-
empt from the potentially destructive
provisions of S. 343 a rule to protect
our drinking water from contamina-
tion from cryptosporidium was tabled
50 to 48.

What do we want to conclude from
those votes? What principles should we
draw from those votes?

S. 343 has a number of exemptions
built into it. No one seems to have
pointed these things out. There are a
number of exemptions already in this
thing.

For instance, first, the IRS rules or
other rules concerning assessment and
collection of taxes and duties—these
are all exemptions.

Second, any rule implementing inter-
national trade agreements. The
Maquiladora in Mexico get an exemp-
tion, protection. For the safety and
health of Americans, we do not.

Third, any rule that authorizes the
introduction into commerce of a prod-
uct like a bioengineered tomato is free
and clear, for instance. It is exempted.

Fourth, any rule or agency action re-
lating to the public debt—that is, sell-
ing a Government bond—is exempted,
and should be. | agree with these.

Fifth, any rule required to be pro-
mulgated at least annually pursuant to
statute. For instance, duck hunting
rules. |1 favor this. We exempted duck
hunting rules that have to be put out
by Federal mandate each year. Duck
hunting rules are exempt from this
bill. But serious health and safety pro-
tections are not.

Sixth, any rule that approves cor-
porate mergers and acquisitions. Wall
Street gets an exemption. But the av-
erage American’s protection from bad
meat and bad water does not get an ex-
emption. It does not get that same
kind of exemption.

Seventh, any rule relating to the
safety and soundness of banks and
lending institutions is exempted.

Eighth, any rule by the FERC [Fed-
eral Energy Regulatory Commission]
that reduces regulatory burdens is ex-
empted. Electric utilities, for instance,
get an exemption. For protection from
bad meat and bad water, we could not
even get that same kind of exemption.
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Mr. President, | do not object to the
above exemptions. | favor those exemp-
tions. But | say along with it, do we
not want to hit some balance and say
that the health and safety of our fami-
lies, of our children, our fathers and
mothers, deserves similar protections?

The health and safety concerns ad-
dressed in the E. coli and the
cryptosporidium votes yesterday are
not imagined. Those dangers are not
dreamed up dangers or mere possibili-
ties. Quite the opposite. E. coli and
similar foodborne illnesses kill some
3,000 to 7,000 people every year in this
country. A couple of years ago in Mil-
waukee, cryptosporidium in the water
supply made over 400,000 people seri-
ously ill and 100 of them died.

So these are not imagined dangers,
they are real dangers. We know the
danger from them. They are not ficti-
tious thoughts that need more and
more and more review to determine if
there is a danger. Nothing should be
permitted to hold up the corrective
regulations as could happen under S.
343.

I wish to protect the exemptions list-
ed above. | think they are correct, and
I am glad they are in there. Yes, we
want to protect those, of course. But |
would note that with the exception of
duck hunting and the Federal Energy
Regulatory Commission, the other six
exemptions deal with economic mat-
ters.

Now, that, too, is fine as far as | am
concerned, but | also firmly believe
that we should show the same concerns
for known health and safety matters
with all of our people.

Mr. ROTH. Will the Senator yield for
a question?

Mr. GLENN. Just a moment until 1
finish my statement here.

Now, it was also brought up that our
side of the aisle, apparently it is being
talked about that we are delaying
things somewhat. It was said that the
administration is sending up red her-
rings. Last night, the distinguished
majority whip, | believe, termed them
nit-picking on our side.

Yesterday, since we started debate on
this bill, we have had 16 amendments
put out, 11 by Republicans; 6 of those
were withdrawn; we had five votes on
Democratic matters here and these
were on such things as E. coli, killing
500 people a vyear; cryptosporidium,
from which 100 people died—foodborne
diseases kill 3,000 to 7,000 people annu-
ally—votes on Abraham and Nunn on
small business matters; Senator DOLE
put forward an E. coli amendment him-
self; Johnston-Levin combined to deal
with supermandate problems.

So | do not see that these are nit-
picking, and these are not red herrings.
These are very substantive amend-
ments, most of them dealing with the
health and safety of the people of this
country.

What the Senator from California is
talking about is something that is very
important—mammography, the stand-
ards for it, and surely having that ex-
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empted so that they would not have
rules delayed for several years, or the
potential for the new and improved
rules, they hope, to be delayed for sev-
eral years, while S. 343, if passed, would
force them to go back into a reanalysis
that could take a lengthy period of
time, as | indicated, from what happens
under just one regulation and all the
voluminous paperwork which is part of
that process.

I do not see these things as being nit-
picking as they were referred to last
night, nor do | see them as a red her-
ring now.

So | would like to point out once
more before | yield the floor here that
the second-degree amendment by the
distinguished majority leader is a
sense-of-the Senate and nothing more.
It is not binding in law. And that is
what the Senator from California is
talking about. I do not disagree. | do
not know whether | would vote for this
sense-of-the Senate or not. | presume
that | would. But it still does not have
standing in law. And so it means noth-
ing except it is filling up the tree and
trying to delay things further, | guess.
Delay on this one certainly is not com-
ing from our side of the aisle.

I yield the floor.

Mr. JOHNSTON. Mr. President, will
the Senator yield for a question?

Mr. ROTH. Will the Senator yield for
a question?

Mr. GLENN. I suggest the absence of
a quorum temporarily.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. JOHNSTON. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. JOHNSTON. Mr. President, | was
going to ask the Senator from Ohio and
perhaps the Senator from Delaware to
tell me about the status of the rule-
making under mammography. What |
wish to know is if the information |
have is correct, which is that there is
an interim final rule which has been
published and is in effect on mammog-
raphy. Is that correct? | ask the Sen-
ator from Delaware, does he know that,
or the Senator from Utah?

Mr. HATCH. Yes, that is correct.

Mr. JOHNSTON. It is. And it has the
effect of an interim final rule?

Mr. HATCH. That is correct.

Mr. JOHNSTON. And as | understand
it, in October there will be a proposed
rule to be published by the FDA. Some
say it is not on the President’s sched-
ule; some say it is on the President’s
schedule. Does the Senator from Utah
know?

Mr. HATCH. We have been told that
that is the case, that there will be a
proposal in October. However, it was
not listed in the May 5 Federal Reg-
ister which outlined the administra-
tion’s regulatory program for the year.
But we now have been told by the FDA
that it is proposed for October.

The
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Mr. JOHNSTON. There is in fact
some doubt as to whether that will
be—

Mr. HATCH. | do not think there is
much doubt. | think it will happen, but
I cannot guarantee it.

Mr. JOHNSTON. But it is a proposed
rule to be published in October, by
some statements?

Mr. HATCH. That is right.

Mr. JOHNSTON. There may or may
not be doubt about whether they will
actually go to the proposed rule, but
they might as of October go to a pro-
posed rule.

Mr. HATCH. That is right.

Mr. JOHNSTON. Now, that proposed
rule—

Mr. HATCH. The odds are they will.

Mr. JOHNSTON. That proposed rule
is not an effective rule; it is, in effect,
a proposal for rulemaking which will
require the full rulemaking process. Is
that not correct?

Mr. HATCH. That is correct.

Mr. JOHNSTON. Now, | also under-
stand that their analysis shows that it
has a $97 million impact, and under the
President’s Executive order, which
calls for risk analysis, which has a $100
million cutoff, that would not qualify
under the President’s order as a major
rule?

Mr. HATCH. That is correct.

Mr. JOHNSTON. They are, however,
as | understand it, treating this as a
major rule. Is that correct?

Mr. HATCH. We are told that, but we
do not know that. That is the rumor.

Mr. JOHNSTON. | understand that
they are treating it as a major rule,
that they are proceeding with a risk
assessment and with a cost-benefit
analysis as though it were a major
rule.

Mr. HATCH. That is our understand-
ing.

lg\’/lr. JOHNSTON. Now, | also under-
stand that under the President’s Exec-
utive order, this risk analysis which
they are getting ready to perform and
the cost-benefit analysis which they
are getting ready to perform—first of
all, has that been done, the risk assess-
ment and cost-benefit analysis? Has it
been done or is it a plan to do?

Mr. HATCH. We do not know whether
it has been done. Certainly they should
plan to do it.

Mr. GLENN. Mr. President, | was
going to put in a quorum call because
the distinguished Senator from Califor-
nia had to unavoidably be absent for a
few minutes, and she asked | put in a
quorum call. | did not know whether
this was going to go on very long or
not. 1 would like to wait until she
comes back. She will return within 10
minutes, | understand. And | hate for
all the discussion going on on her
amendment without her being in the
Chamber. She asked me to put in a
quorum call for just a few minutes, and
I will do that and delay things for just
a few minutes. So | suggest the absence
of a quorum.

Mr. ROTH. Will the Senator withhold
that request? | had a question or two |
would like to ask him.
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Mr. GLENN. This is all on the same
subject, though.

Mr. ROTH. Regarding the statement
the Senator just made, a question re-
ferring to that.

Mr. GLENN. It is all on the same sub-
ject. | would rather wait until she gets
back. | let this go a while in spite of
her request. It is going to go on here
for quite a while apparently, so | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ROTH. | ask unanimous consent
that the order for the quorum call be
rescinded

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, 1 would
like to raise two or three questions
with my distinguished colleague, the
Senator from Ohio. | would like to
point out that the legislation of the
distinguished Senator from Ohio, S.
1001, of course, contains cost-benefit
analysis, the same as does the bill be-
fore us. But in contrast to the legisla-
tion that we are considering which has
an exception to the cost-benefit analy-
sis, | wonder if the distinguished Sen-
ator from Ohio could tell me where S.
1001 contains any exception from the
cost-benefit analysis where it is im-
practicable because of an emergency or
health or safety threat?

Mr. GLENN. 1 would reply to my
friend from Delaware that | think the
major difference that protects the
health and safety of the people in this
country is that all the rules that are
under S. 1001, all the rules in the pipe-
line stay in effect. We would not knock
any of them out. We did not send them
back and make them go through an-
other long and lengthy process during
which time the people would not have
the same protection. And also we have
no petition process in S. 1001. These
things can be bogged down.

Mr. ROTH. |1 would point out to the
distinguished Senator, what we are
talking about is a future rule. And if
we are not in the immediate case, there
are going to be other situations where
there are going to be serious threats to
health or safety. My question to you is,
where is the exception in your legisla-
tion where it is impracticable to be
making a cost-benefit analysis?

Mr. GLENN. I am not sure in the fu-
ture it is any different from this bill at
all, as far as in the future. What we are
talking about are all these things like
E. coli, and cryptosporidium that there
could have been a challenge made to
them in this interim period after the
April 1 cutoff.

Mr. ROTH. Let me point out that in
S. 343, it specifically provides that ““A
major rule may be adopted, may be-
come effective without prior compli-
ance with this subchapter if, A, the
agency for good cause finds that con-
ducting cost-benefit analysis is imprac-
ticable due to an emergency or health
or safety threat that is likely to result

The

CONGRESSIONAL RECORD —SENATE

in significant harm to the public or
natural resources.”’

My question to you is, where is there
that kind of exception, that kind of
waiver in 1001?

Mr. GLENN. Well, let me tell you
about E. coli in particular as it applies
here. The agency has told us the rule
that includes E. coli protection is a
general one and cannot legitimately be
considered an emergency rule. Accord-
ingly, the emergency provisions of S.
343 do not apply to the regulation in
the pipeline concerning E. coli. And the
Dole amendment on E. coli does not
prevent the USDA proposed regulation
on meat and poultry inspections from
being sent back to square one again for
cost-benefit analysis and risk assess-
ment.

Mr. ROTH. Again, as far as E. coli is
concerned, that specifically is covered
in our legislation. But again | would
like to know the line and page in S.
1001 where there is an exception to the
cost-benefit analysis along the same
lines contained in S. 343.

Mr. GLENN. | cannot give the line
and the page right now. But I will look
it up here. We will try to get an answer
very shortly.

Mr. HATCH. Will the Senator yield?

Mr. ROTH. Yes.

Mr. HATCH. The fact of the matter is
that if there is no emergency, then why
not do a cost-benefit analysis?

If there is an emergency, there is
nothing in Senator GLENN’s bill that
takes care of it.

But there is in our bill which is now
under consideration on the floor. Under
section 622(f) and section 632(c)(1)(A),
cost-benefit analysis and risk assess-
ments are not required if ““impractica-
ble due to an emergency or health or
safety threat that is likely to result in
significant harm to the public or natu-
ral resources.”

There are no exemptions in the Glenn
bill at all for cost-benefit analysis
where there is an emergency.

I did not mean to interrupt you, but
I wanted to point that out.

Mr. ROTH. | think it is important to
understand that, in a case of health or
safety threat. It does not have to be an
emergency. The legislation provides
that an exception can be made in the
case of an emergency or health or safe-
ty. So there are three different excep-
tions. So there does not—

Mr. GLENN. I would point out—

Mr. ROTH. Or a threat.

Mr. GLENN. | would point out to my
friend from Delaware the exception for
that would only be for 180 days. Then it
has to go through all the reanalysis
and may be held up for years.

Mr. ROTH. That is totally inac-
curate. There is nothing in the legisla-
tion that says the rule terminates.

Mr. GLENN. But it is judicially
challengeable. And there is nothing in
there that says it is not challengeable.

Mr. HATCH. We just accepted an
amendment this morning to make 1
year.

Mr. GLENN. One year. | am corrected
on that. The original language was 180
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days in the legislation. And the Sen-
ator from Louisiana changed that to 1
year. And that is correct. That has
been changed.

Mr. ROTH. | reemphasize a point |
made earlier that it can only be chal-
lenged in court to have the analysis
made. It does not result in the rule it-
self being terminated. As a matter of
fact, this section starts out that a
major rule ‘““may be adopted and may
become effective without prior compli-
ance with the subchapter.”

But a second question | would like to
ask the distinguished Senator from
Ohio is, he spoke about E. coli and of
food poisoning and a number of others.
And yet | do not find any of those mat-
ters to be listed in the Democratic list
of concerns with S. 343. There were pre-
sumably 9 major problems with the leg-
islation plus another 17 minor prob-
lems. But | do not recall seeing any of
these issues being included as part of
the problems with the 777 version of
the Dole-Johnston substitute.

I have in my hand the document
given to us by the Democrats as areas
of concern with the legislation before
us. At 9:30 this morning, we were sup-
posed to have a discussion of these pro-
visions or concerns. That was not held.
But nowhere—but nowhere—do | see
the issues raised in this paper that the
distinguished Senator raised this after-
noon.

Mr. GLENN. Obviously, we missed
one. We have one more to add. Put it
on. Fine.

Mrs. BOXER addressed the Chair.

Mr. GLENN. | am serious about that.
One comment and then | will yield.

Mr. ROTH. I yield to—

Mr. HATCH. May | ask one question?

Mr. ROTH. May | ask who has the
floor?

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. HATCH. If I may ask one ques-
tion of my colleague?

Mr. ROTH. | am happy to yield for a
question without losing my right to
the floor.

Mr. HATCH. If I may ask one ques-
tion, whether it is 1 year, 180 days or 1
minute, is it not true that the rule will
not terminate?

Mr. ROTH. Absolutely. That is ex-
actly the point | have been making.

Mr. HATCH. The rule continues to
remain in effect.

Mr. ROTH. Absolutely. There is noth-
ing in the legislation that terminates
the rule.

Mr. HATCH. That is true on the rule
on mammography, is it not?

Mr. ROTH. Absolutely.

Mr. HATCH. So, what are we arguing
about?

One reason we filed this perfecting
amendment is because there is no need
for this amendment from the distin-
guished Senator from California, be-
cause the bill addresses the issue.
There is an interim rule. The fact they
do not have a final rule is the fault of
the administration and the FDA.

I will say that the amendment of the
Senator from California will bring
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about a beneficial but unintended ef-
fect, because | am quite certain the
FDA is going to work hard to get their
rule done by October. So that will be a
good effect of this amendment, in my
opinion, but I still believe there is no
reason to keep making these special
exemptions for anything. Is that not
true?

Mr. ROTH. That is absolutely cor-
rect.

Mr. GLENN. No, that is not—

Mr. ROTH. Let me——

Mr. JOHNSTON. Mr. President, will
the Senator yield for a question or se-
ries of questions, or does he want to
finish his statement?

Mr. ROTH. | would rather continue
just for the moment. | will be happy to
yield in just a few minutes. | think it
is extremely important to understand
that in the Dole-Johnston legislation,
on page 25, we have a specific exception
to cover the case of emergency health
and safety from the general rule of re-
quiring a cost-benefit analysis.

Again, | find no such exception in S.
1001. As a matter of fact, | look on page
5 of S. 1001 and it says that:

The term “‘rule” shall not include—

(A) a rule of particular applicability that
approves or prescribes for the future rates,
wages, prices—

So forth and so forth.

(B) a rule relating to monetary policy pro-
posed or promulgated by the Board of Gov-
ernors of the Federal Reserve System or by
the Federal Open Market Committee;

(C) a rule relating to the safety or sound-
ness of a federally insured depository.

It goes on with various housing, for-
eign banks, so forth.

(D) a rule issued by the Federal Election
Commission or a rule issued by the Federal
Communications Commission pursuant to
section 203 of the Communications Act of
1934.

Those are the exceptions to the rule,
in contrast to our legislation where we
specifically provide a generic waiver.

Nor do | find anywhere, and | again
ask the distinguished Senator from
Ohio, where there is any kind of excep-
tion in the case of E. coli or breast can-
cer in the legislation proposed by him.

Mr. GLENN. | reply to my friend
from Delaware, in our legislation, S.
1001, rules in the pipeline are permitted
to go ahead and be in effect, where
under S. 343, they would have to go
back and would have 1 year to comply.
If they did not comply, then | do not
see anything in here at all that says it
could not be judicially challenged,
which it could.

Mr. ROTH. What about next year
under your legislation?

Mr. GLENN. You cannot guarantee
getting these things through. Ours
leaves things in the pipeline, and we
have no petition process. The rules in
the pipeline would stay in effect. That
is what we are talking about.

Mr. ROTH. The question | am rais-
ing, if you have a situation arise where
it is an emergency, a safety threat or a
health threat in the future and it is im-
practical to make a cost-benefit analy-
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sis, where is the exception in your leg-
islation?

Mr. GLENN. In the future—if we are
talking about in the future, | think
both pieces of legislation are pretty
much identical to what happens in the
future. We are talking about the in-
terim period.

Mr. ROTH. That is the point | am
making. Our legislation, S. 343, on page
25 has a specific exception to cover
these situations. There is no such ex-
ception, no such waiver in S. 1001. If I
am wrong, | ask for the page and line
number.

Mr. GLENN. | think the difference on
this, | reply to my friend, is that you
have so many more decisional criteria
that have to be complied with in this
and all complied with within a year,
which is not likely, in most cases, to be
completed within a year.

Mr. ROTH. But | think the com-
plaint, | will say, is the time that
would take in making the cost-benefit
analysis.

Let me ask you this. Does your legis-
lation exempt E. coli? Does it have any
exemption covering E. coli?

Mr. GLENN. It would not have to be-
cause in the pipeline that is covered,
and we have no cutoff threshold that
would knock it out of the pipeline, we
let things in the pipeline stay in there.
So E. coli—incidentally, while we are
on the subject of E. coli, here is out of
Tennessee right now, July 4, five cases
of E. coli being treated. One woman, I
think one child has already died, | be-
lieve it is. These are the press reports
I was just handed a few moments ago,
multiple newspaper reports about an E.
coli outbreak in Tennessee right now.
So these were not theoretical things we
were talking about on the floor yester-
day.

Mr. ROTH. The point | would like to
make is, yes, there are going to be seri-
ous health, safety and other problems.
But the important difference between
the legislation before this committee
and the amendment being proposed by
the distinguished Senator from Ohio is
that there is a waiver that anticipates
what might happen in the future. That
is a critically important difference.

Today it may be E. coli, tomorrow it
may be heart disease, a third day it
may be something else. But under our
legislation, we have anticipated that
situation by having a generic exception
that covers those situations. That is
the reason it is not necessary to spell
out each of these exceptions as being
proposed, except for public relations
reasons.

Mr. GLENN. Let me ask this, then.
Does the Senator from Delaware be-
lieve that rules in the pipeline now
that deal with health and safety should
be permitted to remain in effect with-
out having to go through a whole new
series of hoops?

Mr. ROTH. Well, we voted yesterday
April 1 to make those effective under
the Johnston amendment.

Mr. GLENN. | am talking about
things in the pipeline that are not to
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be completed until after April 1. That
is the whole area of contention right
now—E. coli, cryptosporidium, and all
the rest.

Mr. ROTH. Here the exception ap-
plies. That is the purpose of this excep-
tion. It applies to those that are in the
pipeline.

Mrs. BOXER. | have a parliamentary
inquiry.

Mr. ROTH. It applies in the future.

Mrs. BOXER. Parliamentary inquiry.

The PRESIDING OFFICER. The Sen-
ator from Delaware has the floor.

Mrs. BOXER. | have a parliamentary
inquiry.

The PRESIDING OFFICER. Does the
Senator from Delaware yield?

Mr. ROTH. No, the Senator does not
yield.

The PRESIDING OFFICER. The Sen-
ator has the floor.

Mr. ROTH. Mr. President, | think it
is critically important to understand
that the argument made by the pro-
ponents of the pending amendment is
that a future anticipated regulation on
mammograms would be delayed by
compliance with S. 343, and that during
such delays, lives would be lost.

In order to address such issues, the
majority leader last Tuesday offered an
amendment, which was adopted by the
Senate, that provides that in exactly
those circumstances described by pro-
ponents, the relevant agency may issue
the rule first and allow it to take effect
and, thereafter, finish compliance with
S. 343.

Through the Johnston amendment,
adopted today, the agency would have 1
year to finish its compliance. The lan-
guage of that amendment says that a
rule, such as the mammogram rule,
““may become effective without prior
compliance”—Let me read that again:
““may become effective without prior
compliance if the agency, for good
cause, finds that conducting cost-bene-
fit analysis is impractical due to a
health threat that is likely to result in
significant harm to the public.”

Mr. GLENN. Will the Senator yield
for a question?

Mr. ROTH. Yes, | will be happy to
yield for a question.

Mr. GLENN. But in that case, the
rule would still have to go back and go
through the new requirements of S. 343
on being reanalyzed, and a new rule as
an improvement would not be able to
go into effect until that had been com-
pleted, which may be several years
later.

Mr. ROTH. No, no, that is not cor-
rect. Again, | will reread what | read
twice. It says, ‘““may become effective
without prior compliance * * *”” That
is critically important.

What we are trying to anticipate in
the language on page 25 of S. 343 is
making certain that where a situation
arises because of cancer, because of
heart disease, or whatever it may be,
the rule can become effective without
making the cost-benefit analysis if the
agency finds that conducting such
analysis is impractical due to a health
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threat. Our language is generic. It an-
ticipates that there may be many dif-
ferent situations. That is the reason we
do not want to get into spelling out ex-
ception by exception.

Mr. GLENN. Might | ask a question?

Mr. ROTH. Yes.

Mr. GLENN. I ask this question with
specific reference to the mammography
proposal. Would it be the opinion of the
Senator from Delaware that the mam-
mography proposal and the proposal
that will be made in October, and on
which a lot of work has already been
done, those should be permitted to go
through and be in full effect without
having to go back and comply with a
lot of new rules and regulations, as re-
quired in S. 343? In other words, it
could go into effect and stay in effect.

Mr. ROTH. The agency has that au-
thority under our legislation, that is
correct.

Mr. GLENN. Without any challenge,
without having to go back and go
through the requirements of S. 343, is
that correct?

Mr. ROTH. Basically, that is correct.
They are expected to go ahead and
make a cost-benefit analysis the year
following. They are required to make
it. But that, again, in no way termi-
nates the rule. The rule continues so
people are protected. That is what the
whole point of the exception is.

Mr. GLENN. A point | made a while
ago on what is involved in a regulation
is that the likelihood of this being
completed in a year is probably not
very good. It is probably pretty re-
mote. Most rules take several years to
finalize. What happens at the end of
that l-year period? It would be judi-
cially challengeable and could be
knocked out. That is the uncertainty
we do not want to leave people with.
That is the construction of the argu-
ment right there.

Mr. ROTH. An individual can go into
court and ask that the analysis be
made. But that will, in no way, termi-
nate the rule.

So the important fact is that we are
protecting the American people, the
American public. And where there is a
health problem, an imminent threat, or
whatever, an exception to the rule is
allowed. So what we have done in S.
343, in contrast to S. 1001, has antici-
pated this need.

So, again, the distinguished Senator
from Ohio made many complaints that,
as | said, seem curious to me. He com-
plains that the emergency is exempted
and S. 343 is insufficient. Yet, his bill,
S. 1001, has no exemption at all. The
question is, why? Is it not needed?
Again, he complains that S. 343 has no
individual listing on the E. coli or
mammography rule. Yet, his bill, S.
1001, has no exemption at all. Why? It
is not needed.

Mr. GLENN. Are you asking me a
question?

Mr. ROTH. No.

Mr. GLENN. Everything that is in
the pipeline stays there. It does not
have to go back for reanalysis. That is
the reason.
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Mrs. MURRAY. Will the Senator
from Delaware yield for a question, Mr.
President?

Mr. ROTH. My question is—

Mrs. MURRAY. Mr. President, will
the Senator from Delaware yield for a
question?

Mr. ROTH. In just a moment. Again,
I want to point out that, in the future,
a situation can arise under S. 1001
where there is a threat to health or
safety, or an emergency and, yet, there
is no exception, no waiver permitted
under S. 1001. The important point, of
course, is that this situation has been
addressed in S. 343.

Mr. HATCH. Will the Senator yield
for another question?

Mr. ROTH. | am happy to yield.

Mr. HATCH. Excuse me. We want to
make sure this is understood. Is it true
that this interim rule was issued in De-
cember of 1993 on mammography?

Mr. ROTH. Yes, that is true.

Mr. HATCH. Is it not also true that it
was in the pipeline before April 1 of
this year?

Mr. ROTH. Yes.

Mr. HATCH. Which is the date in this
bill, and we protect rules in the pipe-
line, also, do we not?

Mr. ROTH. That is true.

Mr. HATCH. | think what the Sen-
ator is trying to explain here is that
the Glenn bill has no protection, no ex-
ception at all for E. coli, mammog-
raphy, or any of these other items. And
we do. We provide that if there is even
a threat, they do not have to do cost-
benefit analysis or risk assessment.

Mr. ROTH. That is correct.

Mr. HATCH. If there is a threat, we
do not have to do cost-benefit analysis
or risk assessment.

Mr. ROTH. That is correct.

Mr. GLENN. No, it is not.

Mr. HATCH. Yes, it is.

Mr. GLENN. What the Senator says
is not correct, no matter what you say.
Our bill has the Administrative Proce-
dure Act to go along with——

The PRESIDING OFFICER. The Sen-
ator from Delaware has the floor.

Mr. GLENN. Will the Senator yield
for my statement?

Mr. ROTH. Without losing my right
to the floor.

Mr. GLENN. The Administrative Pro-
cedure Act says that when the agency,
for good cause, finds and incorporates
the finding and a brief statement of
reasons therefore—

The PRESIDING OFFICER. The Sen-
ator can only yield for a question. Does
the Senator from Delaware yield for
that purpose?

Mr. GLENN. Well, I will ask a ques-
tion. Would the Senator agree with the
Administrative Procedure Act, that it
covers our bill, in that when it says,
“When the agency for good cause finds
and incorporates the finding and a brief
statement of reasons there in the rules
issued, that notice and public proce-
dure thereon are impracticable and un-
necessary and contrary to the public
interest,” it would also mean that the
agency could control what is an emer-
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gency and not? In your bill, it goes
back for a year’s reanalysis. It is re-

quired.

Mr. ROTH. | point out that the Sen-
ator is making my argument. That leg-
islation applies, obviously, to S. 343. So
what you are, in effect, saying is that
none of these exceptions that have
been discussed in the last 3 days are
necessary because they are already
covered by the Administrative Proce-
dure Act.

Mr. GLENN. Well—

Mr. ROTH. That is the main point |
have been trying to make, that these
specific exceptions are not necessary.
If you want to put it on the basis of the
basic rule, fine. But | will also point
out that, in our specific legislation, we
have waivers both with respect to cost-
benefit and with respect to risk assess-
ment. So that is the reason we do not
think any of these special cases are
necessary.

Mr. GLENN. Would the Senator
agree, then, that we should change S.
343 to just say that rules in the pipe-
line stay in effect?

Mr. ROTH. Mr.
not.

Mr. GLENN. That means they have
to go back through a whole new proce-
dure that will delay them for years and
years.

Mr. ROTH. The Administrative Pro-
cedure Act exception, as | said, applies
to S. 343 equally. But we do have a bet-
ter exception. The APA exception only
applies to notice and comment for the
rule. The exception in S. 343 applies to
cost-benefit analysis, and that is what
is critically important.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. BOXER. Thank you, Mr. Presi-
dent. | ask unanimous consent to have
printed in the RECORD a clip regarding
E. coli that has been occurring in Ten-
nessee in the last few days.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the News Sentinel, June 30, 1995]
BACTERIA STUDIED IN ILLNESS OF Bov, 11
(By Ken Garland)

MARYVILLE.—State health officials hope to
know by this afternoon if an 1l-year-old
Maryville boy—hospitalized since Sunday—is
suffering from a severe form of sometimes-
fatal E. coli bacteria.

Logan Duckett, son of John and Debbie
Duckett, was in fair condition Thursday and
is expected to suffer no lasting effects from
the illness, said Dr. Charles Raper, his doc-
tor.

The boy was hospitalized after suffering
since June 22 with diarrhea, Raper said. Pre-
liminary test results by the hospital labora-
tory indicated he might be suffering from
0157:H7, the name for the severe form of E.
coli.

The state health department is conducting
laboratory tests. ‘““We’re waiting on con-
firmation,” said Dr. Paul Irwin, East Ten-
nessee director of the Tennessee Department
of Public Health. “We know it’s E. coli; we
just don’t know if it is 0157:H7.””

E. coli is a bacteria found in meat that has
been tainted, usually with feces, Raper said.
Proper cooking of the meat will kill the bac-
teria, officials said.

President, 1 would
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Mrs. BOXER. Mr. President, I am
very pleased to get the floor more than
an hour after | introduced a very im-
portant amendment. There is a lot of
talk about the bill in general. | guess it
is time to give a little bit of a wake-up
call to some of my colleagues.

This second-degree amendment
which would act as a substitute for the
Boxer-Murray-Mikulski amendment is
the most cynical parliamentary at-
tempt to gut an amendment that |
have ever seen.

I have only been here a few years. |
have seen a lot of second degrees from
both sides. Usually when you second-
degree an amendment, it has some-
thing to do with the underlying amend-
ment. The underlying amendment that
I have put forward would say that the
rules regarding mammography shall
move forward and they will not be en-
cumbered by this bill.

We have heard three learned Sen-
ators squabbling over there for 60 min-
utes. No one understands anybody else.
Ask what is on page 9, page 4, line 1—
if these three cannot agree, and they
are friends—imagine the field day the
lawyers will have.

Should we move this mammography
rule forward? Is it stuck? Is it stopped?
I want to say | do not want to play
Russian roulette with the women of
this country.

When | laid down my amendment, it
was very clear. | am really glad we can
talk about it. It basically said it was
very important to keep this rule mov-
ing. It is interesting that my friend
from Utah complains it has taken so
long.

On the one hand, he says there is too
much regulation and the bureaucrats
cannot wait to regulate; on the other
hand, he complains that this regula-
tion is taking too long. We cannot have
it both ways. Better they are careful
with this rule.

I will go into what this rule does. It
is complicated. The fact is, we should
not derail it now; 46,000 women every
year die of breast cancer, and many of
them, tragically, die because the mam-
mogram they took was inaccurate or
the technician was not highly trained,
or the equipment was not good, it was
slipshod.

Then | am told that | am offering a
special-interest amendment. | take
great offense. What is the special inter-
est? The women of America? Give me a
break. The women of America want
this amendment.

I have a letter on all Members’ desks,
supporting this amendment, from the
National Breast Cancer Coalition. Is
that a special interest? If women who
have had breast cancer, who have had
loved ones have breast cancer, survi-
vors, if that is a special interest, | do
not know what is going on around here.

I will name the special interests—the
people who do not want to be regu-
lated, who do not want to upgrade their
mammography equipment, who want
to get away with hiring people to work
for them who are not as well trained
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and maybe come at a cheaper price. We
should talk the truth around here for a
change.

Mrs. MURRAY. Mr.
the Senator yield?

Mrs. BOXER. | am happy to yield to
the Senator.

Mrs. MURRAY. Mr. President, | ask
my colleague from California, her
amendment specifically exempts the
Mammography Quality Standards Act
regulation from the underlying bill, is
that correct?

Mrs. BOXER. That is correct.

Mrs. MURRAY. The second-degree
amendment placed on the desk by Sen-
ator DoOLE is simply a sense of the Sen-
ate, is that correct?

Mrs. BOXER. That is correct. It is a
sense of the Senate that does not even
deal with this subject matter. It just
says that nothing in this bill will harm
anybody.

Mrs. MURRAY. If the Senator from
California will let me ask another
question, certainly she sat with me
throughout the budget debate and lis-
tened to our colleagues say sense-of-
the-Senate resolutions are not binding,
and | assume she feels as | do, and I
will ask the Senator, will the Senator
be able to go back to her friends diag-
nosed with breast cancer or to women
in her State and say, ‘“‘Don’t worry, we
have taken care of you with a sense of
the Senate that is not binding?”’

Mrs. BOXER. | say that any Senator
who went to someone who was worried
about breast cancer and said the sense
of the Senate was going to do one thing
to move forward the rule on mammog-
raphy would simply not be telling the
truth.

Of course, the Senator is correct. We
cannot tell anybody who cared about
this issue that the Dole substitute does
a thing to help move the mammog-
raphy rule along.

Mrs. MURRAY. |
league.

Mrs. BOXER. Thank you.

I had the feeling that my Republican
colleagues would offer a second-degree
amendment like this because they have
done it before on other amendments.

They did not tell me they were going
to do this, but they wanted a time
agreement, and | said absolutely. I
would give 15 minutes on my side, 15 on
their side if there were no second-de-
gree amendments. They said, ‘““Gee, we
have not seen your amendment, Sen-
ator, how can | do that?”

I gave my amendment, and miracu-
lously in 30 seconds the majority leader
appeared with this sense-of-the-Senate
substitute. That was fast work. But it
will not work. It will not work. I am
telling my friends that 46,000 women
die of breast cancer every year, so |
will stand on my feet for 46,000 minutes
or 46,000 hours or whatever it takes,
and | know my friend from Washington
is in complete agreement so there are
two of us, at least.

And by the way, there are a lot more
on this amendment and | will mention
who they are.

Mr. KENNEDY. Mr.
the Senator yield?

President, will

thank my col-

President, will
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Mrs. BOXER. | am happy to yield to
the Senator.

Mr. KENNEDY. The Senator has in a
very important way changed this de-
bate from just the questions of regula-
tions of rules into real terms.

What we are talking about as the
Senator from California and the Sen-
ator from Washington, we are talking
about mothers, we are talking about
sisters, women in our society for whom
the incidence for cancer has grown sig-
nificantly over the period of recent
years with regard to breast cancer.

Does the Senator realize that when
the Senate, in the last Congress went
on record, it was a unanimous vote,
unanimous out of our committee to de-
velop these regulations, unanimous in
the U.S. Senate to move ahead, unani-
mous in the House of Representatives
in their committee, and unanimous on
the floor to develop the regulations?
The need is out there.

Can the Senator possibly explain to
any Member why, when it was the re-
sult of careful consideration both in
terms of the committees and the de-
bate here, the recommendations that
were made by the testimony that was
given overwhelmingly favorable with a
sense of urgency in asking not to delay
and to move ahead, and now we have
the final regulations just being brought
up, that we are asked to follow through
some other procedure, some other pro-
cedure, some other words, which we
find out the meaning of which is still
very much left in doubt?

I do not know whether the Senator
from California was here when we de-
bated the Civil Rights Act, when we
spent months here trying to debate the
difference between significant and
manifest.

Here we have a change in the food
standards into insignificant risk with-
out definition. We will come back to
that later during the course of the de-
bate on food standards and food safety.

Can the Senator explain to the Amer-
ican people why, if there was such a
sense of urgency that Republicans and
Democrats, all Americans, are getting
behind and say get about the business
of doing it? Does it make any sense to
the Senator?

Mrs. BOXER. | say to my friend, who
is such a leader in all health issues, in-
cluding this breast cancer issue—it
makes no sense to me. And that is why
I committed myself, and | know my
colleagues have as well, and | am so ap-
preciative the Senator was able to get
to the floor at this time, to focus on
this issue.

Mr. KENNEDY. Just finally, is the
Senator concerned, as | would be, that
there may be manufacturers who are
out there, who are producing equip-
ment today, that do not meet the
standards, and that would be put in a
position to question the standards in
the future because their equipment
does not meet those standards, and
they would be able to delay the imple-
mentation of those standards? Or there
may be groups out there that are going
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to question and challenge it because
they do not have the training and they
do not want to comply with the various
things. We have heard that, as a re-
ality. We have heard of manufacturers.
We have heard of corporate interests
that want to resist these kinds of
standards.

But what we are faced with is why
should we side with those interests
when we have something which is of
such importance to women, not just to
women in our society, to mothers in
our society, to sisters, to wives, to
members of our families—that is so im-
portant.

Why should we desist and give in to
these special interests, which are the
special interests which are the manu-
facturers that will be able to tie this
up, even under the existing standard,
with the look-back provisions, and all
the other kinds of mechanisms which
have been reviewed? | would like to
stay away from those. We can get into
those in debate, because there are
those here in the Senate who would
like to just tie us up and talk about
procedure when the Senator is talking
about the impact on real people. Why
should we side with those companies or
manufacturers who will delay this
rather than with the sound health pol-
icy that would implement it?

Mrs. BOXER. Let me say to my
friend, he is so right, because he
worked so hard on getting the bill
through and getting the law passed in
1992. Now the rule is coming to fruition
in October. We are going to have the
rule.

If the Senator would have been here,
| say to my friend from Massachusetts,
three friends from the opposite side of
the aisle could not even agree on how
this new legislation is going to work.
What we are saying is, do not put at
risk the women of America for this
battle over words. The Senator is so
right. We get down to this battle over
words and lines on pieces of paper. | am
just so pleased the Senator from Mas-
sachusetts came here because, after all,
why do we have rules? Because we pass
legislation.

And the Senator reminds me—which
I frankly did not remember—that Re-
publicans and Democrats voted unani-
mously for the legislation that is lead-
ing to this rule that is coming forward
in October. Why on Earth we are going
to get into a delaying tactic here, | do
not know.

| say further to my friend, I am wor-
ried even about this debate, that people
listening to this debate, business peo-
ple, may think we are losing our will to
move forward with safer standards. It
is not just the Senator from California,
or Massachusetts, or Washington, who
are fearful of this. We have the agen-
cies telling us very clearly that if this
bill passes without amendment, this
rule will be derailed. If we are going to
make a mistake—and our colleagues
assure us they are wrong—I do not
want to make a mistake in this subject
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area. Frankly, there are other areas |
would not get so upset.

What | find very interesting is the
Senator from Utah said we cannot take
this anymore. It will be 3 months. It
will be exemption after exemption
after exemption from this bill.

The bill has a ton of exemptions for
business. But when the Democrats offer
exemptions for E. coli—which we just
heard there is another problem in Ten-
nessee in the last few days on that; and
we offer an amendment on
cryptosporidium, and today on mam-
mography—oh, we are trying to slow it
down. We are standing here for the spe-
cial interests.

God, | hope the American people are
watching this.

The majority leader’s sense of the
Senate has no force of law. We have al-
ready stated that. It has nothing to do
with the underlying bill on mammog-
raphy. It is a general statement which
we all can agree with. In nothing that
we ever do, do we intend to hurt the
fight against disease. But yet, the un-
derlying Boxer amendment, which we
are going to get a vote on—because,
unlike my Republican friends, I am
going to clearly state what | intend to
do, so | hope they are listening. | in-
tend to get a vote on the underlying
amendment, period. You can second-de-
gree me all night and all day tomorrow
and the day after and the day after and
the day after and the day after—we
will have a vote on the underlying
amendment.

So | hope sooner rather than later we
can come to that agreement. We did
come to that agreement on the E. coli
amendment, where the Senator from
Louisiana had his second-degree voted
on separately and then the underlying
amendment came after. Sad to say, we
got 49 votes.

Everything you could think of is in
the second-degree amendment, in the
substitute, except that you should not
beat your wife. That was not in there.
But nothing specifically to do with ex-
empting the mammography rule.

Let me tell my colleagues what they
are stopping here, if we do not get to
the wunderlying Boxer amendment:
Specifying performance standards for
X-ray equipment. | would say that is
rather important, because if you get a
mammogram and the x-ray equipment
does not meet the standard, or a high
enough standard, they can miss the
cancer.

I had a friend who had her mammo-
gram; they told her it was fine, but
thank God she found the lump herself
and we hope she will make it. They
missed it. How am | going to tell her
that, oh, | just decided for convenience
I would not press my amendment and
we are going to vote for some sense of
the Senate? | cannot.

(Mr. GREGG assumed the chair.)

Mr. KENNEDY. Will the Senator
yield on that point?

Mrs. BOXER. Yes, | will.

Mr. KENNEDY. | do not know if the
Senator is familiar with the 1992 study
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by the Physician Insurers Association
of America that found that 35 percent
of all claimants with breast cancer had
a negative mammogram and 14 percent
had equivocal mammogram results.

This is prior to the time when we
took action to pass this legislation, the
rules of which are about to go into ef-
fect to protect American women.

Mrs. BOXER. So is my friend saying
that half of the mammograms may not
have been fully accurate?

Mr. KENNEDY. Mr. President, 35 per-
cent false negative; 14 percent were
equivocal—in the 1992 study, which is
the most comprehensive study. As
compared to the mammography, the
most recent studies now, according to
the GAO report, find that high-quality
mammography can find 85 to 90 percent
of breast tumors in women over 50, and
discover a tumor up to 2 years before a
lump can be felt.

That is in 85 to 90 percent, with the
high-quality mammography, with well-
trained people, versus the recent study,
the 1992 study, that showed 35 percent
false negatives with another 14 percent
that were equivocal. This is what we
are talking about: Real life and death.

| think that the Senator would agree
with me that we are not saying that
these mammogram standards will solve
all of the problems and that all breast
cancer is going to be resolved. We are
not going to be able say that all of the
people who should have those tests and
who should receive them will receive
them. But it is a beginning.

Final point this: We heard so much
that one of the first orders of business
by our colleagues on the other side of
the aisle was medical malpractice re-
form. You can do more about medical
malpractice reform by implementing
these mammogram standards because
you are going to get accuracy and you
are going to save lives and not have the
resulting kinds of challenges that come
out.

So | think the point that the Senator
was talking about, a friend that experi-
enced these tragic or unfortunate kinds
of results, is illustrated by all of the
testimony that we had, which, as the
Senator from Washington and the Sen-
ator from California and others have
pointed out, is the reason we got the
unanimous results.

So it is important, | think, to under-
stand what is before the U.S. Senate;
that is, whether we are going to go for-
ward with a procedure—could we have
order, Mr. President?

The PRESIDING OFFICER. Would
the Senators please take their con-
versations to the Cloakroom?

The Senator from Massachusetts?

Mr. KENNEDY. | thank the Chair.

The Senator from California has the
floor, but | think the Senator from
California and the Senator from Wash-
ington will agree that we are talking
about a process and a procedure that
will be able to really have an impact
and save real people’s lives. We know
that will be the result based on the in-
formation that we have, and that under
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this legislation we are putting them at
risk.

There will be those though say,
“Well, we have a new kind of way, a
new process and procedure. We do not
know how it will be interpreted. But
why don’t you take your chance and
roll the dice?”” Would the Senator be
willing to do that with her daughter? |
certainly am not prepared to do it with
mine. And | do not think any American
family would be prepared to do it with
their wife, daughter, or their mother.
Why should we ask the American peo-
ple to go ahead and take that chance
and not address that issue during the
course of this debate?

Mrs. BOXER. | want to say to my
friend from Massachusetts—and |
thank him for bringing those statistics
to our attention—that 35 percent of the
women are told they are OK, there is
nothing wrong, when in fact there was
a lump present. The Senator is so right
to come to this Chamber to talk about
his daughter and to talk about my
daughter. One of the things | said is
that the first time a Senator’s wife has
a problem, they will be on this floor
saying, “Oh, let us pass the Boxer
amendment.”” You know it hits home.

Mrs. MURRAY. Will the Senator
from California yield on that question?

Mrs. BOXER. Yes.

Mrs. MURRAY. | want to make sure
I understand the process here because |
am very concerned about the 46,000
women every year who die because of
breast cancer. Friends of mine, friends
of yours, and relatives want to make
sure that we have in place the best pos-
sible assurance that when those women
have a mammogram it will be safe and
it will be accurate.

If the current bill passes as written,
there is a real concern that the rules
and regulations that are going to go
into effect can be challenged, that they
will not be put into place.

Is that correct?

Mrs. BOXER. The Senator is abso-
lutely correct. As we said, and we saw
on this floor arguments over interpre-
tation, this bill is a lawyer’s dream. |
am not willing to put the women of
America at risk so that a bunch of law-
yers can go to court and squabble like
we just saw happen on the floor of the
U.S. Senate.

The Senator is right.

Mrs. MURRAY. So the underlying
amendment will assure those regula-
tions will go into place after October
and women can have a mammogram
and know that there is a degree of as-
surance of accuracy in it that does not
exist today.

Is that correct?

Mrs. BOXER. That is true. The rule
is going to specify performance stand-
ards for X ray equipment; it is going to
expand and standardize requirements
for recordkeeping on medical records
and reports.

By the way, many times women are
not notified in a timely fashion of the
results of their mammogram. It sounds
strange. But it is true. That is one of
the areas this rule will cover.
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Lastly, there will be expanded qual-
ity assurance to allow flexibility for
review based on achievement of objec-
tives.

The fact of the matter is that there
will be more specific personnel require-
ments of the people who take these
mammograms to ensure that they
know what they are doing and do not
miss a lump. They will specify proce-
dures and techniques for mammograms
of women with breast implants.

As | know the Senators know, we
have worked on this issue. It is a big
problem when a woman has a breast
implant to figure out what is behind
that implant. And it could be breast
cancer that is undetected.

All of this will be in the rule. My
friends on the other side of the aisle
think so little of this amendment and
this rule that they are willing to sec-
ond degree it with a litany of wonder-
ful promises that have absolutely no
force and effect and impact of law.

Mrs. MURRAY. On that point, would
the Senator from California agree that
if the sense of the Senate passes, there
is no way to go home and assure our
mothers and sisters and our daughters
that they are going to have safe, accu-
rate mammograms?

Mrs. BOXER. |1 would say to my
friend that not only is there no way to
assure them, but | would warn them
that a bill that had unanimous support
has essentially been derailed, and a
rule that was about to be promulgated
was taken off track.

So | think the Senator is exactly
right in bringing this home to a per-
son-to-person discussion.

I am happy to yield.

Mr. KENNEDY. Let us come back
just for a moment and look at where
we are. We have accepted now the
NUNN amendment, which provides cer-
tain provisions or procedures that are
going to affect the small business.
Now, we have the response of one of the
floor managers which said that since
this does not reach the capacity, that
you might not even be affected. Under
the NUNN provision, this would be af-
fected.

Under the criteria for the examina-
tion, one of the matters that they have
to look at prior to the implementation
is voluntary compliance. That is one of
the provisions. We have the voluntary
compliance. We have geographical dis-
tribution, and other requirements for
other provisions which | know others
would love to be debating all afternoon
about. But there are the voluntary re-
quirements.

There will be those who will say,
“Why should we go ahead? Let us see
what we can do from a voluntary point
of view.”

Let us look at what happened when
we had the voluntary compliance.
Prior to the passage of the law, the
American College of Radiology had a
voluntary quality assurance program,
and 38 percent of the clinics failed.
Here they tried to do it voluntarily.

People asked why we need regula-
tions. What we are saying is that those

S 9867

mothers who went in and got tested,
and with inadequate manufacturing,
inadequate procedures, and poorly
trained people, thought they were free,
and then come down with breast cancer
when it could have been avoided, or at
least their recovery could have been as-
sured.

They say, ‘“Well, you have that heavy
hand of Government regulation over
there.” 1| certainly would want that
heavy hand if it is going to protect any
member of my family. And | think
most Americans would, because indi-
viduals cannot make air clean, they
cannot make water clean, and they
cannot solve all of their problems in
terms of pesticides and other factors.

Let us see, voluntary—what hap-
pened in this particular issue affecting
so many of the women in our country?
We had a voluntary quality assurance
program, and 38 percent of the clinics
failed and a third did not even partici-
pate in the program. They said, We are
not even going to participate. We do
not know what happened because a
third refused to participate in a vol-
untary program. That is an alter-
native.

We could go back into those kinds of
procedures when we are about to see
the implementation of something that
is going to give assurance to the Amer-
ican public that we are going to have
quality in terms of manufacturing,
well trained, with a good kind of en-
forcement, hopefully, and assurance.

I just am amazed that—I am not real-
ly amazed because we go through this
on many different issues. But this is
really one of just such enormous im-
portance and consequence to the fami-
lies in this country when they say,
“Well, let us just try and not have reg-
ulations. Let us just have a voluntary
process.”

Mrs. BOXER. If I may on my time
ask my friend a question, that is, or
my friend from Washington, how many
times have you been in a community
meeting in your home State of Massa-
chusetts or your home State of Wash-
ington where a constituent has come
over and looked you in the eye and
grabbed you by the sleeve, and said,
“Please, Senator. Please, Senator,
don’t regulate mammograms. Don’t
regulate food and safety. You are doing
too much to make the water safe"?

I really do not understand what is be-
hind this bill. I mean, | do. | do. | think
there is a lot of speculation behind it.
But from the standpoint of the overall
issues, has my friend ever been told
that the heavy hand of Government is
making mammograms too strict? | ask
him.

Mr. KENNEDY. Absolutely not.

I think the American people hope-
fully are beginning to understand what
this debate is about. Even with regard
to OSHA, with 10,000 rules a year, if
you had 99.9, or your child got 99.9, you
would say, ‘“‘Pretty good; pretty good.”
Well, if you said 99.9 percent of the reg-
ulations were not tested, | am not even
prepared to say that, and neither is the
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head of OSHA. But if you are up to,
say, 99.9, you would still have 100 regu-
lations that made no sense, that none
of us would support. And we are hear-
ing them every morning, we hear our
favorite 10. They are using that to un-
dermine the importance of the protec-
tion of mammography or for our food
or for our air, for our water. The Amer-
ican people, hopefully, are beginning to
understand this.

All of us understand the importance
of making progress and reducing the
regulation and releasing the energies
and expansion and trying to eliminate
bureaucracy and duplication and over-
lap, and the leadership is being pro-
vided by Senator GLENN, by Senator
LEVIN, and others in a bipartisan man-
ner—Senator ROTH | see in the Cham-
ber at this time. It has been bipartisan
efforts that have come out of those
committees virtually unanimous, Re-
publican and Democrat. But we are
throwing these over, at least not being
able to address those kinds of issues
and are being asked now to suspend, or
effectively emasculate this particular
kind of provision on mammography.
That makes no sense.

I wish to commend the Senator and
ask if she would agree with me that
just doing a sense-of-the-Senate is real-
ly, I think, trying to raise a false sense
of expectation. Would the Senator not
agree that we are really doing some-
thing when we are not? And for all the
lists that are made out there that the
majority leader—I mean we will take
some time and go through other kinds
of diseases that may not have the total
numbers of the ones that have been in-
cluded, but nonetheless, unless they
are listed or exempted, otherwise
would fall under this process and proce-
dure and put at risk families in this
country. That would be unacceptable.
Is the Senator troubled by that process
as well?

Mrs. BOXER. | am troubled by this
process. | think it is a back-door way
to undo legislation that, as my friend
has pointed out, was unanimous—ev-
eryone agreed with the legislation—but
when it comes to the rulemaking, they
try to stop it.

It is interesting; | do not know if my
friends saw the poll which was done
that clearly showed that when the
American people were asked, ““Do you
want to cut regulation that has to do
with protecting health and safety and
the environment?”’ 62 percent said no.

Well, what does that mean? It means
you do not go at the Clean Water Act,
you do not go at the Clean Air Act, and
you do not go at the Mammography
Quality Standards Act, and you do not
go at the Safe Drinking Water Act, but
you back door it. And this is a clear-
cut example of back-door politics. You
do not take it on because the American
people would be in an uproar. They
want clean air. They want clean water.
They want protection when they go for
a mammogram or another medical pro-
cedure. They are fearful without stand-
ards.
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We already know we have problems.
The Senator pointed out that we have
problems in this area. Is this a time to
turn back when a third of the women
get a result which says they are fine,
there is no lump found, and in fact it is
a false reading? My goodness, | think
they would want us to do more, and
that is what the rule is all about.

Mr. KENNEDY. Could | just ask one
question? And | see others who want to
inquire. Does the Senator find it some-
what ironic? Here we have seen in
terms of national health policy that
women have been effectively shunted
aside. That was a tragic reality. It was
tragic in terms of the NIH programs
and investigation in osteoporosis,
breast cancer and ovarian cancer, a
wide range of different areas, even
though there is basic research that is
being done at the NIH in terms of clini-
cal applications. But by and large one
could say that women’s health issues
were not a matter of central impor-
tance in terms of the American health
agenda. Now we have seen in very re-
cent years, in the last Congress, one of
the earliest pieces of legislation was to
ensure that there was going to be a
fundamental commitment in terms of
the NIH for women’s health-related is-
sues for research. We are gradually
catching up.

I would like to hear in this Chamber
why we have the fact that women have
half the number of heart attacks as
men but only have half the recoveries
men do. What is it about that? | mean
why? We are putting resources in terms
of research into these areas which af-
fect real people and affect our families,
and now we have seen that at last,
under this administration with the
leadership of President Clinton, Mrs.
Clinton, BARBARA MIKULSKI, and both
of our distinguished Senators who are
here, Senator BoxErR and Senator MuUR-
RAY, we have seen the effort to make
sure that we are going to continue that
progress. And here we have at the start
of this Congress rolling into July a
major assault on a major health issue
that affects better than half of our pop-
ulation.

Do the Senators find in their own
mind, | would ask either the Senator
from California or the Senator from
Washington, some puzzlement when we
have been so far behind on women’s
health issues—and certainly that has
been true in research in these other
health policy questions—on one ex-
tremely important matter, and that is
in terms of breast cancer, which affects
so many, and increasingly so, and we
know that we can make progress
—there are so many areas that still es-
cape us about what we can do in terms
of making progress, but we know that
in this area we can make a difference
in terms of giving some assurance to
women that there is a better chance of
curing and treating breast cancer with
these kinds of standards, that when we
do have that opportunity, there are
those who want to say no, or let us just
go a different way and maybe we will
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end up with the same result. We do not
know quite what these words mean.
But why do the women of this country
have to jump through these additional
hoops as well?

Does the Senator find that somewhat
ironic, that we find ourselves in that
position on a Thursday afternoon when
we ought to be trying to find out and
be debating what more we could do in
terms of women’s health issues, chil-
dren’s health issues, parents’ i