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to U.S. Representative William F. Goodling
(R-PA). He monitors foreign relations mat-
ters and oversees related legislation initi-
ated by Congressman Goodling, who is a
member of the House International Rela-
tions Committee.

John Tierney Ph.D.: Dr. Tierney is a mem-
ber of the faculty at Catholic University in
Washington, D.C. and also teaches at the
University of Virginia and Johns Hopkins.
He has served as Director of the U.S. House
of Representatives Caucus on National De-
fense, as a consult to the Heritage Founda-
tion, and as a Special Assistant with the U.S.
Arms Control and Disarmament Agency dur-
ing the Reagan Administration.

Jacqueline Tillman: Ms. Tillman is Senior
Staffer for National Security Affairs and Di-
rector of Issue Advocacy for Empower Amer-
ica in Washington, D.C. Before joining Em-
power America, she was Executive Vice
President of the Cuban American National
Foundation, Director of Latin America pol-
icy with the National Security Council dur-
ing the Reagan Administration and an as-
sistant to U.S. Ambassador to the United Na-
tions Jeane Kirkpatrick.

Mr. MCcCAIN. People can honestly
disagree on what they observed. But to
allege that somehow agreement or dis-
agreement with administration policy
concerning Haiti would somehow affect
one’s view of this election, | think,
does great disservice to the people
what took their time and their effort.

The Senator from Florida certainly
knows how unpleasant the conditions
are down there. They may disagree
with the Senator from Florida as to
the veracity of the elections, but I can-
not, without any evidence, accept any
allegation that the observation of
these elections and the conclusions
that were reached by these observers
were in any way colored by their view
of United States policy toward Haiti.

I am sure that my friend from Flor-
ida would not intimate such a thing. |
want to make the record clear and |
want to thank the Senator from Flor-
ida for his many-year-long involve-
ment in the issue of Haiti, for his
strong advocacy for freedom and de-
mocracy in Haiti, and his continued
knowledgeable and informative manner
as far as the region is concerned. |
yield the floor.

PRIVATE SECURITIES LITIGATION
REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mr. D’AMATO. Madam President, |
know the distinguished Senator from
Florida, Senator GRAHAM, is about to
offer an amendment.

It would be my intent when the rank-
ing member returns, Senator SAR-
BANES, to offer a unanimous-consent
agreement, the nature of which is we
would have 1 hour equally divided on
Senator GRAHAM’s amendment, and we
then would proceed to Senator BOXER’S
amendment.

| see Senator SARBANES is here. |
yield the floor to Senator GRAHAM soO
he can start and offer his amendment,
and at some point in time he might
break to propound the unanimous-con-
sent agreement.
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Mr. GRAHAM. Could | ask the Sen-
ator from New York a question? Your
unanimous consent—are you going to
provide some time in the morning prior
to the vote for a brief statement for
those who may not be able——

Mr. D’AMATO. It would be our intent
to vote this evening, probably by about
8 o’clock.

Mr. GRAHAM. | am sorry. From ear-
lier comments, | understood it was sug-
gested otherwise.

Mr. D’AMATO. We had attempted to
get an agreement to stack the votes,
but there was an objection to stacking
more than a certain number. It is my
intent to dispose of the Senator’s
amendment prior to disposing of the
Boxer amendment.

May | ask at this point unanimous
consent that when the Senate consid-
ers the Graham amendment, there be 1
hour for debate, to be equally divided
in the usual form, and no second-degree
amendments be in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. D’AMATO. Madam President, |
further ask that following the conclu-
sion or yielding back of the time on the
Graham amendment, that the amend-
ment be laid aside and Senator BOXER
be recognized to offer an amendment
regarding insider trading, on which
there would be 90 minutes for debate to
be equally divided in the usual form,
and no second-degree amendments to
be in order.

Mr. SARBANES. Madam President, |
will have to object to that request.

The PRESIDING OFFICER. Does the
Senator object? Objection is heard.

Mr. D’AMATO. Well, then, we pro-
ceed to the Graham amendment.

The PRESIDING OFFICER. The Sen-
ator from Florida.

AMENDMENT NO. 1479
(Purpose: To provide for an early evaluation
procedure in securities class actions)

Mr. GRAHAM. Madam President, be-
fore | offer my amendment, | would
like to make a few comments relative
to this legislation. When | approach a
piece of legislation, | like to do so by
asking some basic questions, the first
of which is: What is the problem? What
is it that we do not like about the sta-
tus quo that has caused us to propose
some alteration of the status quo?

In this case, that diagnosis has been
very consistent, clear, and trumpeting,
and it is that we have too many frivo-
lous lawsuits that relate to securities
fraud.

I cite as my evidence of that an ad
which appeared on page A7 of today’s
Washington Post, under the headlines,
“Who Profits? ‘A Coterie of Lawyers’.”

This ad was in support of S. 240, and
it was placed by ‘“America Needs More
Investors, Not More Lawsuits,” under
the sponsorship of American Business
Conference and American Electronics
Association.

What did the proponents of this legis-
lation say was the reason that we have
S. 240 before us this evening? Quoting
from the ad:
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Specialized securities lawyers win big
bucks by filing meritless lawsuits against
many of America’s most promising compa-
nies. The securities lawyers profit hand-
somely, but Americans with money in
stocks, pensions and mutual funds are the
losers in the deal.

This is what editorial writers across the
Nation are saying about securities lawsuit
abuse:

And then the ad quotes a number of
newspapers which have taken a posi-
tion in support of this legislation. It
happens that the first of those news-
papers is from my State, the Tampa
Tribune, June 25, 1995:

The situation now is that all investors are
paying the costs of settling lawsuits that
should never have been filed. . . . [T]he time
has come to pull the legal leeches off the
backs of corporations that have done no
wrong.

That is from the Tampa Tribune.

The next is from the Rocky Moun-
tain News:

. . the nogoodniks suffer at the same rate
as the straight-shooters. Meanwhile, who
profits? A coterie of lawyers with stock
charts and fill-in-the-blanks fraud com-
plaints.

That is the January 18, 1995, Rocky
Mountain News.

The Chicago Tribune of March 29 of
this year:

. groundless lawsuits by shareholders
alleging fraud . . . are often merely a way of
extorting settlements from corporations
whose stock prices have dropped.

Madam President, |1 ask unanimous
consent the totality of the ad from to-
day’s Washington Post be printed in
the RECORD immediately following my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. GRAHAM. Madam President,
that is the stated problem: Frivolous,
meritless lawsuits. But what do we
have? Is that the prescription that has
come out in S. 240? Is it legislation
which is targeted at eradicating the
tumor of meritless lawsuits? Unfortu-
nately not.

If I may quote from another news-
paper, the Miami Herald of yesterday,
which stated, under the headline, “‘Li-
cense to steal’’:

Practically everyone in Washington, to
some degree or other, has blamed “‘frivolous
or abusive lawsuits’” for sapping America’s
economic vigor. And judging from anecdotes,
the complaint has some merit. But more
often than not, the proposed cures turn out
to be far more debilitating than the disease.
A perfect illustration is a bill moving
through Congress that supposedly protects
the securities industry from ‘‘frivolous”
suits by investors.

The bill may come to a Senate vote today.
It would bar, among many other things,
charges of fraud against those who make
false projections of a company’s likely per-
formance. By granting ‘‘safe harbor’ to all
statements of a ‘‘forward-looking’ nature, it
essentially tells companies and brokers: Go
ahead, lie about the future. As long as you’re
not misrepresenting the past, you can fleece
investors in any way that your imagination
allows.

Madam President, I ask unanimous
consent the editorial from the June 26,
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1995, Miami Herald also be printed in
the RECORD immediately after my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. GRAHAM. What | think has hap-
pened, Madam President, is we had a
goal to eliminate frivolous lawsuits
which could have been hit easily with a
.22 rifle. We have now used a howitzer,
which has cratered in a large area of
the legitimate rights of American in-
vestors when they are subjected to abu-
sive and to fraudulent activities. We
have created a situation in which it is
going to be much more difficult to
maintain any kind of suit, serious or
frivolous, where fraud is alleged. We
have shortened the statute of limita-
tions. We have provided protection for
those who assisted in the fraudulent
behavior of the principals. We have cre-
ated a circumstance of a conflict of in-
terest by designating the largest inves-
tor in the company as the principal
plaintiff in these types of cases. These
are just some of the things that have
happened, all under the pretext that we
are going to be dealing with frivolous
lawsuits.

I suggest that there are serious con-
sequences of this type of legislation,
and what it is likely to lead to for the
American free enterprise system. It
was only 100 years ago that we had a
very predatory form of free enterprise
in the United States. We had large
companies using their power in an abu-
sive way to squelch small competitors,
to gain monopolistic economic control.
We had extreme swings in our business
cycle, in large part attributed to that
predatory behavior. We had the growth
of populism and other forms of politi-
cal dissent, as farmers and workers felt
as if they were being the targets of this
predatory behavior.

The free enterprise system in Amer-
ica was in a very precarious condition.
Free enterprise has flourished in Amer-
ica when people felt that the rules of
free enterprise were fair and that ev-
eryone was going to be treated equally,
that people could invest in firms—not
without risk; that is the nature of the
marketplace. But at least they were
going to be treated with some discre-
tion and some level of an equal playing
field.

I am afraid that legislation such as
S. 240—which is going to be seen as,
and | believe will in fact result in, a
tilting of the economic playing field
toward those who would be inclined to
wish to abuse it and to use it for their
own fraudulent purposes—will under-
mine that essential confidence of the
American people in their economic in-
stitutions.

So, with that, Madam President, I
have an amendment that | would like
to propose. It is an amendment which |
will send to the desk which actually
goes directly at the issue of frivolous
lawsuits.

Madam President, | send the amend-
ment to the desk and ask for its imme-
diate consideration.
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The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Florida [Mr. GRAHAM]
proposes an amendment numbered 1479.

Mr. GRAHAM. Madam President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 104, after line 22, insert the follow-

The

ing:
(c) EARLY EVALUATION PROCEDURES.—

(1) SECURITIES ACT OF 1933.—Section 20 of
the Securities Act of 1933 (15 U.S.C. 77t) is
amended by adding at the end the following
new subsection:

“(J). EARLY EVALUATION PROCEDURES IN
CLASS ACTIONS.—

““(1) IN GENERAL.—IN a private action aris-
ing under this title that is filed as a class ac-
tion pursuant to the Federal Rules of Civil
Procedure, if the class representatives and
each of the other parties to the action agree
and any party so requests, or if the court
upon motion of any party so decides, not
later than 60 days after the filing of the class
action, the court shall order an early evalua-
tion procedure. The period of the early eval-
uation procedure shall not extend beyond 150
days after the filing of the first complaint
subject to the procedure.

“(2) REQUIREMENTS.—During the early
evaluation procedure described under para-
graph (1)—

“(A) defendants shall not be required to
answer or otherwise respond to any com-
plaint;

‘“(B) plaintiffs may file a consolidated or
amended complaint at any time and may dis-
miss the action or actions at any time with-
out sanction;

““(C) unless otherwise ordered by the court,
no formal discovery shall occur, except that
parties may propound discovery requests to
third parties to preserve evidence;

‘(D) the parties shall evaluate the merits
of the action under the supervision of a per-
son (hereafter in this section referred to as
the ‘mediator’) agreed upon by them or des-
ignated by the court in the absence of agree-
ment, which person may be another district
court judge, any magistrate-judge or a spe-
cial master, each side having one peremptory
challenge of a mediator designated by the
court by filing a written notice of challenge
not later than 5 days after receipt of an
order designating the mediator;

““(E) the parties shall promptly provide ac-
cess to or exchange all nonprivileged docu-
ments relating to the allegations in the com-
plaint or complaints, and any documents
withheld on the grounds of privilege shall be
sufficiently identified so as to permit the
mediator to determine if they are, in fact,
privileged; and

“(F) the parties shall exchange damage
studies and such other expert reports as may
be helpful to an evaluation of the action on
the merits, which materials shall be treated
as prepared and used in the context of settle-
ment negotiations.

““(3) FAILURE TO PRODUCE DOCUMENTS.—ANyY
party that fails to produce documents rel-
evant to the allegations of the complaint or
complaints during the early evaluation pro-
cedure described in paragraph (1) may be
sanctioned by the court pursuant to the Fed-
eral Rules of Civil Procedure. Notwithstand-
ing paragraph (2), subject to review by the
court, the mediator may order the produc-
tion of evidence by any party and, to the ex-
tent necessary properly to evaluate the case,
may permit discovery of nonparties and
depositions of parties for good cause shown.
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““(4) EVALUATION BY THE MEDIATOR.—

“(A) IN GENERAL.—If, at the end of the
early evaluation procedure described in para-
graph (1), the action has not been volun-
tarily dismissed or settled, the mediator
shall evaluate the action as being—

“(i) clearly frivolous, such that it can only
be further maintained in bad faith;

“(ii) clearly meritorious, such that it can
only be further defended in bad faith; or

“(iif) described by neither clause (i) nor
clause (ii).

“(B) WRITTEN EVALUATION.—AnN evaluation
required by subparagraph (A) with respect to
the claims against and defenses of each de-
fendant shall be issued in writing not later
than 10 days after the end of the early eval-
uation procedure and provided to the parties.
The evaluation shall not be admissible in the
action, and shall not be provided to the court
until a motion for sanctions under paragraph
(5) is timely filed.

““(5) MANDATORY SANCTIONS.—

“(A) CLEARLY FRIVOLOUS ACTIONS.—In an
action that is evaluated by the mediator
under paragraph (4)(A)(i), upon final adju-
dication of the action, the court shall in-
clude in the record specific findings regard-
ing compliance by each party and each attor-
ney representing any party with each re-
quirement of rule 11(b) of the Federal Rules
of Civil Procedure.

“(B) MANDATORY SANCTIONS.—If the court
makes a finding under subparagraph (A) that
a party or attorney violated any require-
ment of rule 11(b) of the Federal Rules of
Civil Procedure, the court shall impose sanc-
tions on such party or attorney in accord-
ance with rule 11 of the Federal Rules of
Civil Procedure.

““(C) PRESUMPTION IN FAVOR OF ATTORNEYS’
FEES AND COSTS.—

“(i) IN GENERAL.—Subject to clauses (ii)
and (iii), for purposes of subparagraph (B),
the court shall adopt a presumption that the
appropriate sanction for failure of the com-
plaint to comply with any requirement of
rule 11(b) of the Federal Rules of Civil Proce-
dure is an award to the opposing party of all
of the reasonable attorneys’ fees and other
expenses incurred as a direct result of the
violation.

‘(i) REBUTTAL EVIDENCE.—The presump-
tion described in clause (i) may be rebutted
only upon proof by the party or attorney
against whom sanctions are to be imposed
that—

“(1) the award of attorneys’ fees and other
expenses will impose an undue burden on
that party or attorney; or

“(11) the violation of rule 11(b) of the Fed-
eral Rules of Civil Procedure was de
minimis.

“(iif) SANCTIONS.—If the party or attorney
against whom sanctions are to be imposed
meets its burden under clause (ii), the court
shall award the sanctions that the court
deems appropriate pursuant to rule 11 of the
Federal Rules of Civil Procedure.

““(6) EXTENSION OF EARLY EVALUATION PE-
RIOD.—The period of the early evaluation
procedure described in paragraph (1) may be
extended by stipulation of all parties. At the
conclusion of the period, the action shall
proceed in accordance with Federal Rules of
Civil Procedure.

“(7) FEES.—In a private action described in
paragraph (1), each side shall bear equally
the reasonable fees and expenses of the medi-
ator agreed upon or designated under para-
graph (2)(D), if the mediator is not a judicial
officer.”.

(2) SECURITIES EXCHANGE ACT OF 1934—Sec-
tion 21 of the Securities Act of 1933 (15 U.S.C.
78a) is amended by adding at the end the fol-
lowing new subsection:

“(I) EARLY EVALUATION PROCEDURES IN
CLASS ACTIONS.—
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“(1) IN GENERAL.—INn any private action
arising under this title that is filed as a class
action pursuant to the Federal Rules of Civil
Procedure, if the class representatives and
each of the other parties to the action agree
and any party so requests, or if the court
upon motion of any party so decides, not
later than 60 days after the filing of the class
action, the court shall order an early evalua-
tion procedure. The period of the early eval-
uation procedure shall not extend beyond 150
days after the filing of the first complaint
subject to the procedure.

“(2) REQUIREMENTS.—During the early
evaluation procedure described under para-
graph (1)—

“(A) defendants shall not be required to
answer or otherwise respond to any com-
plaint;

“(B) plaintiffs may file a consolidated or
amended complaint at any time and may dis-
miss the action or actions at any time with-
out sanction;

““(C) unless otherwise ordered by the court,
no formal discovery shall occur, except that
parties may propound discovery requests to
third parties to preserve evidence;

‘(D) the parties shall evaluate the merits
of the action under the supervision of a per-
son (hereafter in this section referred to as
the ‘mediator’) agreed upon by them or des-
ignated by the court in the absence of agree-
ment, which person may be another district
court judge, any magistrate-judge or a spe-
cial master, each side having one peremptory
challenge of a mediator designated by the
court by filing a written notice of challenge
not later than 5 days after receipt of an
order designating the mediator;

““(E) the parties shall promptly provide ac-
cess to or exchange all nonprivileged docu-
ments relating to the allegations in the com-
plaint or complaints, and any documents
withheld on the grounds of privilege shall be
sufficiently identified so as to permit the
mediator to determine if they are, in fact,
privileged; and

“(F) the parties shall exchange damage
studies and such other expert reports as may
be helpful to an evaluation of the action on
the merits, which materials shall be treated
as prepared and used in the context of settle-
ment negotiations.

““(3) FAILURE TO PRODUCE DOCUMENTS.—ANy
party that fails to produce documents rel-
evant to the allegations of the complaint or
complaints during the early evaluation pro-
cedure described in paragraph (1) may be
sanctioned by the court pursuant to the Fed-
eral Rules of Civil Procedure. Notwithstand-
ing paragraph (2), subject to review by the
court, the mediator may order the produc-
tion of evidence by any party and, to the ex-
tent necessary properly to evaluate the case,
may permit discovery of nonparties and
depositions of parties for good cause shown.

““(4) EVALUATION BY THE MEDIATOR.—

“(A) IN GENERAL.—If, at the end of the
early evaluation procedure described in para-
graph (1), the action has not been volun-
tarily dismissed or settled, the mediator
shall evaluate the action as being—

““(i) clearly frivolous, such that it can only
be further maintained in bad faith;

““(ii) clearly meritorious, such that it can
only be further defended in bad faith; or

“(iif) described by neither clause (i) nor
clause (ii).

“(B) WRITTEN EVALUATION.—AnN evaluation
required by subparagraph (A) with respect to
the claims against and defenses of each de-
fendant shall be issued in writing not later
than 10 days after the end of the early eval-
uation procedure and provided to the parties.
The evaluation shall not be admissible in the
action, and shall not be provided to the court
until a motion for sanctions under paragraph
(5) is timely filed.
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““(5) MANDATORY SANCTIONS.—

““(A) CLEARLY FRIVOLOUS ACTIONS.—INn an
action that is evaluated under paragraph
@) (A)(i) in which final judgment is entered
against the plaintiff, the plaintiff or plain-
tiff’s counsel shall be liable to the defendant
for sanctions as awarded by the court, which
may include an order to pay reasonable at-
torneys’ fees and other expenses, if the court
agrees, based on the entire record, that the
action was clearly frivolous when filed and
was maintained in bad faith.

““(B) CLEARLY MERITORIOUS ACTIONS.—In an
action that is evaluated under paragraph
(4)(A)(ii) in which final judgment is entered
against the defendant, the defendant or de-
fendant’s counsel shall be liable to the plain-
tiff for sanctions as awarded by the court,
which may include an order to pay reason-
able attorneys’ fees and other expenses, if
the court agrees, based on the entire record,
that the action was clearly meritorious and
was defended in bad faith.

‘“(6) EXTENSION OF EARLY EVALUATION PE-
RIOD.—The period of the early evaluation
procedure described in paragraph (1) may be
extended by stipulation of all parties. At the
conclusion of the period, the action shall
proceed in accordance with Federal Rules of
Civil Procedure.

““(7) FEES.—In a private action described in
paragraph (1), each side shall bear equally
the reasonable fees and expenses of the medi-
ator agreed upon or designated under para-
graph (2)(D), if the mediator is not a judicial
officer.”.

On page 105, line 5, strike ‘“(j)”” and insert
).
On page 106, line 25, strike ““(I)’” and insert

“K)”.
On page 108, line 24, strike “‘(k)”” and insert
“G)”.
On page 109, line 8, strike ““(I)” and insert
).

On page 126, line 19, strike ““(m)”’ and insert
NOM

(an page 127, line 6, strike “‘(m)’” and insert
“y.

Mr. GRAHAM. Madam President, the
time | just used should be counted
against the time which | was afforded
to debate this matter.

Madam President, the amendment
that | send to the desk | do not purport
to be original.

It is in fact a version of what ap-
peared in S. 240 as it was originally
filed. It also draws heavily on language
that was contained in the Bryan-Shel-
by bill, S. 667. What it attempts to do
is to provide an early evaluation proce-
dure for litigation filed either under
the 1933 Securities Act, or the 1934 Se-
curities Act. It would provide that on
the motion of the parties, or by the
motion of the court before whom the
case has been filed, that there can be
an independent mediator designated.
That mediator would have the respon-
sibility of reviewing all of the facts of
the litigation. After that review, the
mediator would submit a report. That
report would contain a finding that the
litigation was either one of three cat-
egories. It was either a clearly frivo-
lous action; second, a clearly meritori-
ous action; or, third, was neither.

If the parties in the face of that de-
termination proceed with litigation, at
the conclusion of the litigation, that
report is submitted to the judge. And
in the case under the 1934 act, for in-
stance, where the report has found that
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this was a clearly frivolous action, and
if the final judgment is entered against
the plaintiff—that is, the plaintiff pro-
ceeded forward to full litigation in
spite of the fact that there had been an
early evaluation that this was a clearly
frivolous action, and the plaintiff had
in fact had the final judgment entered
against the plaintiff—then the plaintiff
or the plaintiff’s counsel shall be liable
to defendant for sanctions as awarded
by the court, which may include an
order to pay reasonable attorney’s fees
and other expenses, if the court agrees
based on the entire record that the ac-
tion was clearly frivolous when filed
and was maintained in bad faith.

Madam President, if, on the other
hand, this report of the early evalua-
tion found that this was a clearly meri-
torious action, and the defendant car-
ried it through to final judgment, and
final judgment was entered against the
defendant, then the defendant, or the
defendant’s counsel, shall be liable to
the plaintiff for the sanctions awarded
by the court which may include reason-
able attorney’s fees and other expenses;
if the court agrees based on the entire
record that the action was clearly mer-
itorious and was defended in bad faith.

Madam President, that is what we
are trying to do here. We are trying to
create some effective sanctions against
people bringing frivolous lawsuits. We
are attempting to set up a procedure
that will facilitate the delineation and
early determination of the frivolous
from the nonfrivolous and meritorious
cases. It is hoped with that early deter-
mination the parties against whom
this report is entered will not pursue it
further, or, in the case of the defend-
ant, that they will settle the case with-
out the necessity of prolonged and ex-
pensive litigation.

Is not that what we are here for? We
have identified the problem as being
frivolous lawsuits. Why do we not solve
the problem of frivolous lawsuits and
not allow that problem to become a
Trojan horse into which we load a lot
of other issues, of shortening statute of
limitations, creating conflicts of inter-
est by designating only the most afflu-
ent investor as the lead plaintiff, giv-
ing really quite unwarranted protec-
tion to persons who make projections
about the future with knowledge that
those projections are false, giving in-
creased sanction and protection to
aiders and abettors who have acted in a
reckless manner that has resulted in
investors of being defrauded? None of
those things are relevant to the issue
of frivolous lawsuits.

So, Madam President, | urge my col-
leagues to seriously consider this
amendment which is submitted in an
attempt to refocus our remedies on
what has been general agreement to be
the problem, which is frivolous law-
suits that do not advance the cause of
justice that have the economic adverse
effects that are recited by the pro-
ponents of S. 240.

So, Madam President, | will reserve
the remainder of my time. But | urge a
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favorable consideration of this amend-
ment by my colleagues.
Thank you.
ExHIBIT 1

Who Profits? ‘““A Coterie of Lawyers’'—
Rocky Mountain News.

Specialized securities lawyers win big
bucks by filing meritless lawsuits against
many of America’s most promising compa-
nies. The securities lawyers profit hand-
somely, but Americans with money in
stocks, pensions and mutual funds are the
losers in the deal.

This is what editorial writers across the
nation are saying about securities lawsuit
abuse:

“The situation now is that all investors
are paying the costs of settling lawsuits that
should never have been filed. . . . [T]he time
has come to pull the legal leeches off the
backs of corporations that have done no
wrong.”’—Tampa Tribune, June 25, 1995.

‘. . . the nogoodniks suffer at the same
rate as the straight-shooters. Meanwhile,
who profits? A coterie of lawyers with stock
charts and fill-in-the blanks fraud com-
plaints.”—Rocky Mountain News, January
18, 1995.

“. . . groundless lawsuits by shareholders
alleging fraud . . . are often merely a way of
extorting settlements from corporations
whose stock prices have dropped.””—Chicago
Tribune, March 29, 1995.

“Enactment of either [the House or Sen-
ate] bill would remove a serious blot on the
legal system, which is supposed to settle real
disputes, not provide a protection racket for
a few lawyers.””—Boston Sunday Herald,
June 18, 1995.

“These frivolous lawsuits discredit the
legal profession, distract companies from
their main tasks, discourage or retard the
development of new, cutting edge businesses
and ultimately harm the interests of share-
holders.”—The Hartford Courant, April 11,
1994.

“The contemporary class action has cre-
ated a class of entrepreneurial lawyers. The
first beagle to the court house with a tame
plaintiff in tow often gets to represent the
class, and collect a 33%-50% fee. . . Then the
members of the class receive small com-
pensation . . .”’—Barron’s, June 5, 1995.

“The chief target of the reform legislation
is a small group of lawyers who have made a
venal industry of filing groundless securi-
ties-fraud lawsuits. . .

““. . . the securities bill [S. 240] would go a
long way toward curbing egregious abuse of
the legal system. Such abuse is in effect a
hidden tax that costs American jobs and dis-
courages the entrepreneurial risk-taking
that stimulates economic growth.””—The
News Tribune (Tacoma, Washington), June
10, 1995.

Legislation introduced in the Senate (S.
240) by Republican Pete Domenici and Demo-
crat Chris Dodd will give control back to
shareholders and really protect investors.

EXHIBIT 2
[From the Miami Herald]
LICENSE TO STEAL

Practically everyone in Washington, to
some degree or other, has blamed “‘frivolous
or abusive lawsuits’” for sapping America’s
economic vigor. And judging from anecdotes,
the complaint has some merit. But more
often than not, the proposed cures turn out
to be far more debilitating than the disease.
A perfect illustration is a bill moving
through Congress that supposedly protects
the securities industry from ‘“‘frivolous”
suits by investors.

The bill may come to a Senate vote today.
It would bar, among many other things,
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charges of fraud against those who make
false projections of a company’s likely per-
formance. By granting ‘‘safe harbor’” to all
statements of a ‘““forward-looking’ nature, it
essentially tells companies and brokers: Go
ahead, lie about the future. As long as you’re
not misrepresenting the past, you can fleece
investors in any way that your imagination
allows.

Technically, investors still could sue in
cases of egregious deceit. But they’d have
only one year to do so, and they’d have to
show evidence, up front, that the fraud was
deliberate. Not even the Securities and Ex-
change Commission can prove willfulness
that quickly.

The problem is that companies make plen-
ty of rosy projections in good faith. Some-
times, when the promises don’t pan out, frus-
trated (or merely opportunistic) investors
try to sue. How common is that? Experts dis-
agree.

But the Senate bill offers a curious solu-
tion: To prevent some unknown number of
unfair securities-fraud lawsuits, let’s outlaw
huge categories of them. The genuine, fair ones
will just have to go unpunished.

So sorry you’re swindled, old chap. Better
luck next time.

This is licensed larceny, and it’s uncon-
scionable. Yet Florida Sen. Connie Mack, a
member of the Banking Committee, has co-
sponsored and voted for the bill so far. In the
time since the committee review, Mr. Mack
may have had a chance to ponder its ill con-
sequences. He’d do well to vote No today and
help slay this beast for good.

Recent history is replete with colorful il-
lustrations of deliberate, systematic fraud
on small investors. Their savings were re-
plenished, if at all, only by the courts or by
the threat of litigation. It’s a strange mo-
ment indeed, with the sores of the savings-
and-loan fiasco still raw, for Congress essen-
tially to declare open season for deceiving
investors.

It prompts an ironic question: How does it
help American investment to scare off poten-
tial investors with a promise that the law
won’t aid them if they’re bilked? The point of
solving the “‘frivolous lawsuit’” problem was
supposed to be to encourage more invest-
ment. By that standard, the Senate’s “‘Pri-
vate Securities Litigation Reform Act”
amounts to self-strangulation.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Madam President, the
distinguished Senator from Florida is
correct that the amendment he is now
submitting has been the subject of in-
tense scrutiny. Indeed, it was consid-
ered in the initial draft of this legisla-
tion. One of the reasons this proposal
was rejected and dropped from the ini-
tial legislation was because it re-
quires—and will wind up costing—too
much. Also, this provision would set up
an entirely new bureaucracy, by set-
ting up an early evaluation procedure
for class action lawsuits.

Although early evaluation may be a
laudable concept, this amendment will
force parties into an early evaluation
procedure. The procedure requires par-
ties to voluntarily turn over docu-
ments or be subject to sanctions. At
the end of the evaluation, if the parties
do not settle or dismiss the action,
they can be sanctioned if any further
action is considered frivolous. | believe
that parties should attempt to mediate
their claims, if possible, but they
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should not be forced to mediate claims
if they really want to seek a day in
court.

This is the balance that was reached.
This Senator has never attempted to
keep people from having their day in
court. This Senator stated that belief
clearly for the record during debate on
this provision and the loser pays provi-
sion when they were strongly urged by
those in the private sector who sought
relief. But | would not, and could not,
support the losers-pays concept be-
cause, as laudable as that might sound,
it would indeed infringe upon the basic
rights of men to seek relief. It would
just be too high a bar for those who
have truly been aggrieved.

This amendment requires parties to
submit to an early dispute resolution.
If one of the parties, however, does not
want this early procedure, then we
have a very real problem. The early
evaluation procedure would take place
if each side agrees to it, or if either
side wants it and the court acts upon
such motion within 60 days of the filing
the class action. | believe that this
amendment goes too far in its attempt
to resolve disputes. It actually sets up
a standard where people would lose the
ability to fight for their rights, wheth-
er they are the plaintiff or the defend-
ant. | notice that Senator DoDD is here
and know that he has spent a great
deal of time on this issue.

I yield the floor.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Madam President, let me
first of all thank my colleague from
Florida for giving me a call earlier
today about what he was going to offer
with this amendment.

Let me first of all, say that the spirit
of this amendment, which | admit I
like, in a way, has been offered as a
part of the original bill alternative dis-
pute resolution procedure to try to
give litigants in securities matters an
option of going a route rather than
going into court to resolve their prob-
lems. We tried that on a number of
bills. I go back 7 or 8 years ago in my
efforts with then Senator Danforth of
Missouri. We proposed some tort re-
form legislation that set up an alter-
native dispute resolution mechanism.

So there is a spirit to this amend-
ment and | am attracted to that spirit.
| say that at the outset. But let me
also say that despite my attraction
with the spirit of what is being offered,
| see this as being a proposal which is
going to complicate matters rather
than help resolve them.

Under this amendment, as | under-
stand it, any party that seeks a court
order or an early evaluation—and if the
court grants that order—an early eval-
uation might sound, and does sound
very attractive, to Federal judges who
are looking for a way to clear off their
dockets, then you have the fishing
process which can begin which | think
runs counter to what we are trying to
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achieve even under an alternative dis-
pute resolution, a modest one as we
have in the bill.

Even if the complaint, Madam Presi-
dent, is clearly a matter—Ilet us for the
sake of argument assume that is the
case—which would be dismissed and
the case ended, when a motion to dis-
miss is decided, the plaintiff would get
complete discovery prior to any ruling
on the motion to dismiss. Now, that
raises the issue of discovery and dis-
covery costs. Of course, these are some
of the principal forces and factors that
cause innocent defendants to settle
their cases.

In testimony before our committee,
in hearings on this matter—and | am
quoting from page 14 of our committee
report:

. . .discovery costs account for roughly 80
percent of the total litigation costs in secu-
rities fraud cases.

In many cases the discovery can
work in determining the guilt of a
party. So | am not arguing there
should not be discovery, but here you
are getting it completely even before
you get to the process, even before the
motion to dismiss.

One witness described the broad dis-
covery requests requiring a company to
produce over 1,500 boxes of documents
at an expense of $1.4 million, referring
to page 16 of our report.

What does all this mean, Madam
President? Lawyers who can file
meritless cases—and we have seen ex-
amples of that, cases that would be dis-
missed by the Court—will be able to
circumvent the very important protec-
tion against unjustified claims that is
provided by the motion to dismiss
process.

Indeed, this amendment would ex-
pand attorneys’ ability to coerce set-
tlements, in my view to include a new
category of cases—those that are by
definition meritless and that would be
dismissed by the court. Given all the
evidence that these lawyers extract in
settlements in unjustified cases, we
cannot—in my view, should not—enact
a provision that would expand their
power to do so in meritless cases, and
that would be the net effect were the
amendment to be adopted.

So again, for one who is attracted
very strongly to the alternative dis-
pute resolution process, what you are
getting here is something very dif-
ferent than that which raises the costs
which provokes these kinds of settle-
ments in meritless cases, and there-
fore, with all due respect to my good
friend from Florida, | would urge the
rejection of this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. D’AMATO. Madam President, we
have nothing further to say on this
side, unless the Senator from Florida
wishes to continue. Otherwise, we will
put in a quorum call.

Mr. GRAHAM. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The
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The legislative clerk proceeded to
call the roll.

Mr. GRAHAM. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. | ask unanimous con-
sent that the quorum call time be
taken equally off both sides.

The PRESIDING OFFICER. Without
objection, the time will be applied
equally.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. | suggest the absence
of a quorum.

Mr. SARBANES. Will
withhold on that?

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator from Florida has 14%2 minutes; the
Senator from New York has 22 minutes
and 32 seconds.

Mr. SARBANES. | thank the Chair.

Will the Senator from Florida give
me just 2 minutes?

Mr. GRAHAM. The Senator from
Florida yields such time as the Senator
from Maryland would choose to use.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Madam President, |
wish to say to the Senator from Flor-
ida that | think he has come up with a
very imaginative proposal here. His
proposal in fact really gets at the ques-
tion of the frivolous suits. We have
been hearing a lot of discussion here
over the last couple of days about try-
ing to get at frivolous suits.

When you look at the provisions that
are being used in order to get at frivo-
lous suits, you discover that they real-
ly encompass a great number of other
things as well. As my colleague from
Nevada, Senator BRYAN, said at one
point during the debate, this is a Tro-
jan horse riding beneath the pennant of
the frivolous suit with all sorts of
other menacing, dangerous things hid-
den in the Trojan horse.

I am interested that the proponents
of this legislation are not responsive to
the amendment of the Senator, which,
of all the proposals | have seen, is the
one that focuses on the frivolous suit
and on the frivolous suit only, as | un-
derstand it.

I ask the Senator, is it, in fact, cor-
rect that the focus of the Senator’s
amendment is the frivolous suit and it
does not go beyond that?

We have other things that are being
done. People are being denied access to
the courthouse. Aiders and abettors are
being protected from any liability
whatsoever. Joint and several liability
is being done away with, all in the
name of trying to get at the frivolous
suit. It may have some implications for
the frivolous suit, but the unfortunate
thing is it also has very significant im-
plications for the meritorious suit.

the Senator
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As | understand the Senator’s amend-
ment, it is not subject to that criti-
cism. This is the frivolous suit only.

Mr. GRAHAM. The purpose, | say to
the Senator, is the difference between
using a laser beam to precisely remove
a tumor as opposed to amputation to
remove the entire limb. | fear that
what we have done in this legislation,
Madam President, is to amputate the
ability of most investors to bring a se-
rious case of securities fraud. Whether
it is frivolous, competitive, or highly
meritorious, we have eliminated for
many individuals the ability to have
access to court, to have their claims
adjudicated in all types of cases.

The purpose of this amendment was
to be that laser that would identify
those cases which in fact are, to use
the amendment’s term, clearly frivo-
lous actions, and to provide some very
stiff sanctions against persons who are
found to have filed a clearly frivolous
action but persist. If they lose that
clearly frivolous action, which
assumedly they are likely to do, then
they face the prospect of paying not
only their attorneys and their costs;
they have to pay the defendant’s attor-
neys and costs.

Conversely, if a clearly meritorious
action is filed and the defendant per-
sists in litigation to defend against
that clearly meritorious action and the
defendant loses, then the defendant is
placed in the position of being subject
to the sanction of having to pay not
only his own costs but also the costs of
the plaintiff.

This is not an attempt to apply a
broadly based English standard of loser
pays. This is an attempt to achieve the
very purpose of this legislation, which
is to discourage frivolous lawsuits by
making the economic consequences of
filing a frivolous lawsuit so onerous.

I thank my colleague for having
asked that clarifying question.

Mr. SARBANES. As | understand it,
the amendment of the Senator is bal-
anced. There has been a tremendous
amount of focus about the frivolous
lawsuit filed by plaintiffs, but there
also can be a problem with defendants
resisting what are otherwise meritori-
ous claims. Is that not correct? How
does the Senator address that?

Mr. GRAHAM. Yes, Madam Presi-
dent, there could be a frivolous defense
as well as there can be a frivolous
plaintiff’s filing. And this amendment
would provide balance. Exactly the
same sanctions would be applied under
the 1934 Securities Act to a frivolous
action as would be applied to a clearly
meritorious action. That is, if you are
the defendant, and the evaluation is
this is a clearly meritorious case, but
you persist, litigate, and you lose, then
you are subject to the sanction of hav-
ing to pay the plaintiff’s attorneys fees
and court costs. So this is an attempt
to create some strong economic incen-
tives for people to settle and for people
not to file a frivolous action, nor to
persist in frivolous defenses.
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Mr. SARBANES. | have to say to the
Senator, having listened to this expla-
nation, | have difficulty understanding
why the proponents of this legislation
have asserted that the purpose in try-
ing to move the legislation is to avoid
expensive litigation or preparation for
litigation.

Let me ask the Senator one final
question. Does your process come in
ahead of an extensive discovery period,
or how does it work? At what point
does your process come into play?

Mr. GRAHAM. The expectation
would be that this would be at the dis-
cretion of the parties or of the judge
that this would be the first action ini-
tiated after the litigation has been
filed.

Mr. SARBANES. | see. So it would
involve potentially a lot of the costs
that are associated with preparing for
trial, let alone the costs connected
with the trial?

Mr. GRAHAM. That is correct.

Mr. SARBANES. It is difficult for me
to understand the people who are op-
posing this amendment on the asser-
tion they are trying to get at the cost
of frivolous suits, or as | understand it,
opposing the Senator’s amendment. |
just have difficulty squaring that.

Mr. GRAHAM. It seems to me,
Madam President, that this amend-
ment is exactly consistent with what
proponents of this legislation say the
evil is that we are attempting to cor-
rect, and it would avoid the necessity
of having to overreach in terms of a
remedy to apply an excessive amount
of medication of severely restricting
access to courts by people with legiti-
mate claims, which | fear this legisla-
tion will do. And even if a legitimate
claim matures into a judgment, to then
protect those persons against whom
the judgment might be rendered by
things like the aiders and abettors pro-
vision and the joint and several liabil-
ity, particularly as it relates to small
investors, et cetera. All of those types
of things would be less necessary if we
went straight at the problem cited, the
frivolous lawsuit, and tried to elimi-
nate as many of those lawsuits by ef-
fective sanctions as | believe this will
be at the initial stages.

Mr. SARBANES. Then you would not
be running the risk, the very substan-
tial risk, as | perceive this legislation,
that meritorious claims would be ad-
versely affected by these other sweep-
ing provisions that are in this legisla-
tion. Your provision by definition is so
directed that the meritorious claim
would pass through the screening proc-
ess, as | understand it?

Mr. GRAHAM. The early evaluation
would make a determination that the
case was either clearly frivolous, clear-
ly meritorious, or neither. And if you
fell into that third category, then that
ought to be the kind of open, civil due
process that we associate with the
American judicial system.

Mr. SARBANES. Well, | thank the
Senator very much for his explanation
and for his very constructive and |
think imaginative proposal.
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Mr. GRAHAM. Madam President, un-
less there is someone else who would
like to speak on this amendment, | am
prepared to make a short concluding
statement and then if the opponents
are prepared to yield back their time, I
would be so prepared and we could pro-
ceed.

Madam President, we have before us
consensus on one issue, and that is that
there is a problem relative to frivolous
lawsuits in the securities area. The
quandary is how to eradicate or miti-
gate that problem without doing exces-
sive damage to other rights of inves-
tors, without eliminating what has
been one of the principal deterrents to
fraudulent behavior within our free en-
terprise system, what has been one of
the foundations of public confidence
that they could invest in our capitalis-
tic system and be treated fairly.

I believe this amendment goes di-
rectly at the problem that we have
identified. It states that early on, after
a case has been filed, there will be an
independent evaluation by a judicially
selected mediator as to whether this is
a frivolous, meritorious, or other ac-
tion. The case would then be in the
hands of the litigants as to whether, in
the face of that determination, they
wish to proceed.

But if they proceeded with a frivo-
lous case, and if they lost that frivo-
lous case, then they would be subject
to very serious sanctions of having to
pay not only their bills, but also the
attorney fees and costs of their oppo-
nent. |1 think that would be a signifi-
cant factor in terms of deterring the
prosecution of frivolous suits.

Frivolous defenses are sanctioned in
exactly the same manner. So if a case
is determined to be clearly meritori-
ous, and yet the defendant proceeds
and loses, that defendant will be sub-
ject to these sanctions. Madam Presi-
dent, | believe that comes as close to
solving the problem we have identified
and does so in a way that does not have
unintended, adverse consequences on
other aspects of investors’ rights.

So | urge those who are proponents of
S. 240 to see this as a supportive,
friendly, positive contribution to
achieve their objective. And | hope
that they and my other colleagues will
support this amendment, which | be-
lieve moves toward achieving the very
purpose that led to the introduction of
this legislation in the first instance.

Thank you, Madam President.

| yield the floor, and | am prepared to
yield back the balance of my time.

Mr. D’AMATO. Madam President, |
want to thank the Senator from Flor-
ida. | too yield back the balance of our
time, and ask unanimous consent that
this matter be set over for the purpose
of giving Senator BOXER an oppor-
tunity to offer her amendment. She has
indicated that she would take 40 min-
utes on her side and retain the balance
of 5 minutes for tomorrow with the ex-
press intent that we will vote on her
amendment first tomorrow after she
makes her 5-minute statement. | re-
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serve ourselves 2 minutes for tomor-
row, and as much time as we need this
evening. | do not intend to use more
than 15 minutes at the most.

Mrs. BOXER. Reserving the right to
object, and I do not want to object,
when are we going to vote on the Gra-
ham amendment?

Mr. D’AMATO. It is my thought and
intent tha