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him continued success in his future ef-
forts.

——
TRIBUTE TO WARREN BURGER

Mr. DOLE. Mr. President, a century-
and-a-half ago, the great Daniel Web-
ster said,

We may be tossed upon an ocean where we
can see no land—nor, perhaps, the sun or
stars. But there is a chart and a compass for
us to study, to consult, and to obey. That
chart is the Constitution.

Today, Mr. President, the Senate
joins with the rest of the country in
mourning the passing of former Chief
Justice of the United States, Warren
Burger, a man who devoted his life to
studying, consulting, and obeying the
Constitution.

Chief Justice Burger’s public life
began in 1953, when he came to Wash-
ington to serve as an Assistant Attor-
ney General in the Eisenhowewr ad-
ministration.

Prior to that time, he was a re-
spected attorney and civic leader in his
home State of Minnesota. And when he
arrived in Washington, he brought with
him a great deal of midwestern com-
mon sense, practical experience, and an
understanding of the importance of
communities, neighborhoods, and fami-
lies.

In 1956, President Eisenhower ap-
pointed Chief Justice Burger to the
U.S. Court of Appeals for the District
of Columbia circuit. He served there
with distinction until 1969, when Presi-
dent Nixon selected him as Chief Jus-
tice of the United States.

During his 17 years as Chief Justice
of the United States—a tenure which
made him the longest serving Chief
Justice in this century—Warren Burger
authored over 244 majority opinions
and assigned over 1,000 others.

Like most Americans, I agreed with
some of those opinions, especially
those that restored a sense of balance
to our criminal justice system—and
disagreed with others. But I never
doubted Warren Burger’s devotion to
his country.

And I never doubted his devotion to
making our judicial system and our
courts run more efficently. Chief Jus-
tice Burger is due the credit he has re-
ceived for the leadership he provided in
improving education and training of
judges and court personnel, and in the
implementation of technological ad-
vances.

He created the National Center for
State Courts, the Institute for Court
Management, and the National Insti-
tute for Corrections, institutions which
will continue to serve as his legacy for
years to come.

Chief Justice Burger also spoke
bluntly about the need of the members
of the legal profession to always main-
tain the highest degree of ethics and
professionalism.

When Chief Justice Burger left the
court, he assumed the chairmanship of
the commission honoring the Bicenten-
nial of the Constitution. And he pre-
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sided over that celebration’s activities
with great dignity and ability.

Warren Burger’s devotion to increas-
ing awareness of the Constitution con-
tinued until this year, when he pub-
lished a book recounting 14 major Su-
preme Court cases.

Mr. President, I know all Senators
join with me in extending our sym-
pathies to Chief Justice Burger’s son,
Wade, his daughter, Margaret, and his
two grandchildren.

———

AUTHORIZATION TO THE
ARCHITECT OF THE CAPITOL

Mr. DOLE. Mr. President, at this
time, on behalf of myself and Senator
DASCHLE, I send a concurrent resolu-
tion to the desk and ask for its imme-
diate consideration.

This resolution authorizes the re-
moval of the catafalque from the Cap-
itol to the Supreme Court where Chief
Justice Burger’s casket will lie in
state.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The legislative clerk read as follows:

A concurrent resolution (S. Con. Res. 18)
authorizing the Architect of the Capitol to
transfer the catafalque to the Supreme Court
for a funeral service.

The PRESIDING OFFICER. Without
objection, the concurrent resolution is
agreed to.

So the concurrent resolution (S. Con.
Res. 18) was agreed to, as follows:

S. CoN. RES. 18

Resolved by the Senate (the House of Rep-
resentatives concurring), That the Architect of
the Capitol is authorized and directed to
transfer to the custody of the Chief Justice
of the United States the catafalque which is
presently situated in the crypt beneath the
rotunda of the Capitol so that the said cata-
falque may be used in the Supreme Court
Building in connection with services to be
conducted there for the late Honorable War-
ren Burger, former Chief Justice of the Su-
preme Court of the United States.

—————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

————

PRIVATE SECURITIES LITIGATION
REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 240, which
the clerk will report.

The legislative clerk read as follows:

A bill (S. 240) to amend the Securities Ex-
change Act of 1934 to establish a filing dead-
line and to provide certain safeguards to en-
sure that the interests of investors are well
protected under the implied private action
provisions of the act.

The Senate resumed consideration of
the bill.

Pending:

Bryan Amendment No. 1469, to provide for
a limitation period for implied private rights
of action.
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Mr. BENNETT. Mr. President, I have
listened to the debate on this issue
from both sides of the aisle with great
interest and have several observations
that I would like to share with you and
the others in the Senate as we come to
this point.

As is pointed out often to me, and
sometimes as I have pointed out during
my political career, I am not a lawyer.
I have not been blessed with the experi-
ence of having gone through law school
or passed the bar or practiced law or
any of the other kinds of experiences
that go with being an attorney, which
so many of our colleagues in the Sen-
ate have. Indeed, a majority, Mr. Presi-
dent, of the Members of this body are
lawyers.

I have not kept exact tally, but I be-
lieve that the vast majority, if not 100
percent, of the people who have com-
mented on this bill, have been lawyers.

No, I must correct myself. Mr. Presi-
dent, the Senator from California [Mrs.
BOXER] is not a lawyer, and she has
been very forthright in her opposition
to this bill. So I would back away from
that. But most of the people who have
spoken on this have been lawyers. And
I have noticed that they have ad-
dressed this issue on the basis of what
will happen in court if S. 240 were to
pass.

They have argued that back and
forth, with lawyers saying: Oh, no, if S.
240 were passed, why, then this is how
the courts would be forced to rule. And
then other lawyers have risen and said:
You are wrong; if S. 240 passes, the
courts would not have that ruling at
all; they would rule this way. Back and
forth, so the argument goes between
those who have had the experience of a
legal education.

I wish to share with the Senate my
view of this, which is based not on a
legal background but upon direct expe-
rience and observation with what has
been happening with strike suits as
these have come to be known.

My first experience is a vicarious
one, but I do my best to make sure that
it is accurate. It is the experience that
my father had after he left the Senate
and began his last career, which was
back in the business world serving on a
variety of boards of directors.

I have told this story in the com-
mittee hearing, but I think it is appro-
priate to repeat here because it makes
the point I intend to make.

One of the boards that my father
went on after he left the Senate was a
board of a mutual fund. The compensa-
tion of the directors was tied to the
performance of the mutual fund. This
is the kind of thing people are saying
we ought to do with directors and chief
executives, not just set a compensation
and let it stay there, but have a com-
pensation tied to the performance of
the fund.

Once a year, the compensation of the
directors would be adjusted as a result
of the better performance of the fund
during the year, and since the fund, at
least during the time my father served
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on the board, always did better each
year, the compensation went up each
year.

My father received a stack of legal
papers suing him for looting the assets
of that particular mutual fund. He was
a little startled, and he called the gen-
eral counsel of the mutual fund and
said, “What is this all about?”’

‘“Oh,” said the general counsel,
“don’t worry about that, Senator, it is
just because ‘Bennett’ comes before all
of the other directors in our alphabet-
ical list, and there is a lawyer in New
York who every year sues us, sues all
of the directors, for looting the fund by
virtue of the increase in compensation
that comes as a result of the formula
that we have.” He said, ‘‘Because, as I
say, your name is first alphabetically,
you are the one filed with the papers.
You notice it says ‘Wallace Bennett, et
al.” The ‘et al.” means all of the other
directors. If we had another director
whose name began with ‘A,” he would
be the one on whom the papers would
be served. Don’t worry about it. We’ll
take care of it.”

Dad said, ‘“‘How are you going to take
care of it? This is a very impressive
lawsuit.”

“‘Oh,” he said, ‘“we have in the budget
$100,000 to send to that lawyer in set-
tlement of this lawsuit. We do this
every year. He files the lawsuit, we
send him a check for $100,000, he goes
away. It is a standard kind of thing
that we have built into our budget.”

“Why in the world are we paying this
man $100,000 simply to file the law-
suit?”’

“Well, Senator,” he said, perhaps a
little nonplused at my father’s naivete,
“‘the legal bills of our fighting this suit
would be substantially in excess of
$100,000. So the financially responsible
thing for us to do for our shareholders
is to settle it at the lowest possible
price, and we found that this fellow
will go away if we send him $100,000.
And, therefore, we do the financially

responsible thing by sending him
$100,000.”’
Dad said, ‘‘That’s extortion, that’s

blackmail, that’s like the protection
rackets, if you will, that the mafia
runs when they come in and say in a
particular storefront, ‘You need some
protection from somebody who might
bomb this place.’”’

He said, ‘“Well, Senator, we have bet-
ter things to do than respond to these
kinds of lawsuits. The cheapest way
out of this dilemma is simply send the
man his $100,000 every year.”

We are told during this debate, ‘‘Oh,
these are hypotheticals.”” We are told,
“Oh, we have to look at what might
happen here, what might happen
there.”” We are told, ‘“Oh, the pro-
ponents of the bill are raising scare
tactics of the worst possible case, and
that is not the normal procedure at
all.”

I can assure you, Mr. President, this
was an actual case, an actual cir-
cumstance where automatically the
lawyer, by simply hitting the button
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on his word processor and turning out
the same set of papers, received a
check for $100,000 every year.

As I understand the case, to finish
the story, that particular lawyer is no
longer doing that, simply because he
got greedy. He started to overreach and
do this not only with the funds where
my father was serving as a member of
the board but other funds, assuming he
would get the same treatment. Finally,
one of them, managed by Merrill
Lynch, decided to call his bluff and go
to court with him.

Merrill Lynch had deeper pockets
than the mutual fund on whose board
my father sat, and they decided to
reach into those pockets and pay the
legal expenses necessary to close this
operation down. So they called the
man’s bluff. They forced him to come
up with the legal fees necessary to go
to court, and he found he could not sur-
vive if he had to pay all the legal fees
to actually prosecute the lawsuit and,
thus, ultimately the whole thing was
shut down.

I cite that because of the rhetoric
that has surrounded this bill. We are
not talking about what will happen in
court in a theoretical lawsuit when we
are talking about the impetus behind
the writing and filing of this bill. We
are talking about the fact that the vast
majority of these lawsuits never get to
court and do not intend to go to court.
They are filed not because the lawyer
has discovered some great evil on be-
half of the investor. They are filed be-
cause the lawyer knows full well that
the company or mutual fund or pension
fund, or whatever it is that is being ac-
cused, will find it cheaper to settle out
of court than go through the legal has-
sle of paying all the bills necessary to
resolve the issue in the courts.

During the hearing on this bill,
Ralph Nader made the statement: No
one settles out of court unless he has
something to hide, and challenged me
personally on that issue saying, no
CEO who is responsible would ever set-
tle a lawsuit out of court unless he had
something to hide, and he then pro-
ceeded to lecture me as to what my
duty would be assuming, perhaps erro-
neously, that I was a lawyer.

I said to him and I say here on the
floor today, again, I am not a lawyer
but I was a CEO of a company who set-
tled a suit out of court about which we
had nothing to hide. Indeed, all of the
issues that were involved in that law-
suit were clearly on the public record,
but the legal bills to prosecute that
lawsuit were bankrupting our com-
pany.

Now, the company at the time was
very, very small, it was very fragile
and our legal bills were running $25,000
a month. I spoke to our lawyer and
said, ‘““What happens if we go to trial?”

Our lawyer said, ‘“They will then go
to a minimum of $25,000 a week.”

There was no way that company
could survive the drain of legal bills of
$25,000 a week. So I said, “What will it
take to settle?”
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We signed an agreement settling that
lawsuit that called upon us to pay the
other party $2,5600 a month. Some of our
shareholders did not like it. They said,
““Oh, we think it is terrible we have to
pay them anything, because we’re con-
vinced we’re right.”

I said, ““Look, you can be convinced
you’re right all you want. The issue is,
can we afford to continue to press our
legal position at a $25,000 a month tab
all the way into court and then $25,000
a week? Swallow your pride about say-
ing we want our position absolutely
vindicated, take the $2,500 a month set-
tlement and put this behind us and get
on with our business.”

It was one of the smartest business
decisions we ever made.

I pointed this out to Mr. Nader in the
hearing. I resent the suggestion that
the reason we settled out of court was
that we had something to hide. And I
say absolutely that settlements out of
court are made, 90 percent of the time,
on the basis of pure economics; it is
cheaper to settle than to continue to
litigate. And if it is, swallow your posi-
tion about making a point, do the wise
economic thing and settle this suit.

That is where these strike suits come
from—lawyers who recognize that re-
ality. Settlements out of court are
made on the basis of economics. They
are not made on any other basis. That
is why so many of these suits are filed.
That is why the vast bulk of these suits
are settled out of court, and that is
why this has become—as the Senator
from New Mexico [Mr. DOMENICI],
pointed out—a magnificent way for
some lawyers to practice because, as
the Senator said, this is a practice
without clients. What could be more
fun than to be a lawyer with a practice
without any clients, and with, in the
case that I have cited in my father’s
circumstance, a guaranteed $100,000 per
year income doing nothing more than
mailing off a set of documents to a
company that will write out the check
because it is easier to do that than to
g0 to court.

I point out to those who say, ‘‘Oh,
this is not very widespread,”” that we
had some testimony in the committee
from a lawyer who says this is, in fact,
never done. I asked him directly. I said,
‘““Are you telling us that no lawyer ever
files a strike suit solely on the belief
that he will get a settlement out of
court and not have to litigate it?”’ He
said, ‘“‘Senator, no lawyer ever does
that.” At that point, the credibility of
that witness disappeared, as far as I
was concerned, because I knew that it
was done.

Well, this practice has created
enough concern that we have a bipar-
tisan basis of support for this bill. In-
deed, the initial supporter, the initial
mover and shaker on this bill was the
Senator from Connecticut [Mr. DODD]—
not known for his hard right-wing pro-
pensities and leanings. He is one of my
good friends. We disagree about a num-
ber of things. He is a liberal Democrat
and I am a conservative Republican.
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But I consider him one of the more
thoughtful Members of this body. He
was the moving force behind this bill in
the first instance. He knows that these
suits are filed for the purpose of get-
ting settlements, not ever going to
court. He was joined by Senator
DOMENICI.

Senator DOMENICI told me over the
weekend—we were in Utah together—
he has been accused of the fatal sin of
being a moderate by some portions of
the conservative press. I said, ‘“What
did you do, plead guilty?” This is one
of the more thoughtful Members of the
Senate, as well. He is a careful lawyer.
He understands all of the legal issues.
He has pushed this bill right from the
very beginning, and he, along with Sen-
ator DODD, is the principal cosponsor of
the bill in this Congress.

It is a smokescreen, in my view, to
spend all of your time talking about
what may or may not happen in court
if S. 240 passes, because that ignores
the fact that the purpose of S. 240 is to
deal with those people who file suits
without any intention of going to
court. We need to understand that as
we are debating this bill.

Now, there have been some things
said about this bill that I would like to
set straight. One of the myths that has
come out of this debate is that if S. 240
had been law at the time of the failure
of the Lincoln Savings & Loan, Mr.
Charles Keating would have gone scot-
free and his victims would have been
denied any kind of recovery. That is
simply not the case, Mr. President. The
safe harbor provisions of S. 240 would
not have protected Keating and his co-
defendants.

Keating’s statements that bonds
were federally insured and as safe as a
bank deposit were fraudulent and obvi-
ously false and not covered by the safe
harbor. The safe harbor applies to for-
ward-looking projections, not to state-
ments of fact that can be checked out
in the past. For Keating to say the
bonds were federally insured is not a
forward-looking statement. Its very
nature is a statement of past and exist-
ing circumstances, and they did not
happen to be true. That is one of the
reasons Mr. Keating is now out of the
savings and loan business and under
the protection and custody of the Fed-
eral Government.

Mr. SARBANES. Will the Senator
yield for a moment?

Mr. BENNETT. Yes, I am happy to
yield.

Mr. SARBANES. I wonder if we can
get the time situation straightened
out. Could I ask the Chair what time
did we go on the bill?

The PRESIDING OFFICER. We re-
sumed the bill at 12:16.

Mr. SARBANES. Mr. President, I ask
unanimous consent that the time be-
tween 12:16 and 2 o’clock be treated as
equally divided between the Senator
from Utah and myself. When he com-
pletes his statement, I will put down
the amendment. But the time he is
using would come out of his side, and
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there will still be time left, unless he is
going to go on for a very long time. I
think that would equalize the situation
in which we find ourselves.

Mr. BENNETT. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. I know that the Sen-
ator from Maryland was scheduled to
speak first, but no one was here, so I
started. I would be happy to yield now
if the Senator wishes to speak.

Mr. SARBANES. If the Senator
would yield, I was going to offer an
amendment on which the time would
be equally divided. I am happy to with-
hold offering the amendment until the
Senator completes his general state-
ment. But I did not want the general
statement to go on without getting
this straightened out because there
might not be much time left for the
amendment.

Mr. BENNETT. I agree that the time
of my statement will be charged
against our time on the amendment.

Mr. SARBANES. Thank you.

Mr. BENNETT. I shall conclude so
that we can move to the amendment of
the Senator from Maryland.

We should understand that this de-
bate and conversation about what may
or may not have been the case in the
Keating circumstance had S. 240 been
in place is, in fact, irrelevant to the
purpose of this legislation and to the
direction that it will take in the fu-
ture. The Keating codefendants could
remain fully liable if S. 240 had been in
place. The aiders and abettors would
still be held accountable. The Keating
claims are within the current statute
of limitations, and the other 10(b)(5) re-
forms do not affect the recoveries.

So, Mr. President, I hope as we exam-
ine this whole circumstance, we keep
in mind the purpose for which S. 240
was written in the first place. It is to
deal with those people who file law-
suits without any expectation that
they will ever come to trial but in the
hope that the economics of the cir-
cumstance will force people to settle
with them short of a trial, so that they
can enjoy what, as I say, the Senator
from New Mexico calls the ‘‘perfect”
law practice—a law practice without
clients and a law practice that does not
require you to ever go to court, to ever
hold discovery, to ever go through any
procedure—simply file a set of papers
and wait, as the lawyer in New York
did who dealt with my father, for the
check to arrive in the mail. That kind
of thing is bad—it is bad for investors,
it is bad for the country. That is the
reason we are supporting S. 240.

I now yield the floor to the Senator
from Maryland.

AMENDMENT NO. 1472
(Purpose: To amend the proportionate
liability provisions of the bill)

Mr. SARBANES. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
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The Senator from Maryland [Mr. SAR-
BANES] proposes an amendment numbered
1472.

Mr. SARBANES. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 134, strike line 6, and insert the
following:

“(A) NET FINANCIAL WORTH.—Each

On page 134, strike lines 9 through 15, and
insert the following: ‘‘that the net financial
worth of the”.

On page 134, line 23, strike ‘50 percent”
and insert ‘100 percent’’.

Mr. SARBANES. Mr. President, I ask
the Chair to state the time situation.

The PRESIDING OFFICER. The Sen-
ator from Maryland has 52 minutes.
The manager of the bill has approxi-
mately 30 minutes.

Mr. SARBANES. Mr. President, be-
fore I turn to the provisions of the
amendment, I want to make a few com-
ments with respect to what my distin-
guished colleague from Utah said in his
opening remarks on the consideration
of this legislation today.

It is very important to understand
that there are parts of this bill that
Members are trying to amend and
there are parts we are not trying to
amend. There are parts which we think
are desirable and worthwhile having.
There are other parts that we think are
excessive. They overreach. They go too
far.

Those are the ones we are trying to
correct. If we could get it corrected, we
would have a total package of which
one could be supportive.

Examples that are cited, many of
them that are being cited, are, in fact,
things we are prepared to try to cor-
rect with the provisions of this legisla-
tion, that we are not opposing. It is
very important that that be under-
stood.

The New York Times on Friday has
an editorial headed ‘‘Protection for
Corporate Fraud.” It says, speaking of
the Senate security bill:

. . goes far beyond their stated purpose of
ending frivolous litigation. The Senate secu-
rities bill sets out to protect corporate offi-
cials from being sued when they issue overly
optimistic predictions of corporate profit-
ability that are simply innocent misjudg-
ment. Sponsors cite cases for opportunist
shareholders who waited for a company’s
share price to nosedive, then sued on the
grounds that their investment was based on
fraudulent representations of the company’s
health. But to solve this infrequent problem,
the bill would erect a nearly insurmountable
barrier to suing officials who peddle reck-
lessly false information. It would block suits
against the accountants, lawyers, and other
professionals who look the other way when
the companies they serve mislead investors.
The bill requires that suits be filed within a
short statute of limitations and threatens
plaintiffs who technically violate the court’s
procedures with heavy fines, including pay-
ment of the defendant’s legal fees. These pro-
visions would ward off frivolous suits. But
they just as surely ward off valid suits. Secu-
rities markets work well when investors are
confident that the data on which they base
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decisions is honest. The bill threatens that
confidence.

Mr. President, I ask unanimous con-
sent that that editorial be printed at
the end of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SARBANES. The Baltimore Sun
has an editorial ‘‘Safe Harbors for Fi-
nancial Fraud.” Let me quote very
briefly from it:

In the wake of the Nation’s savings and
loan debacle, the financial derivative shock
to U.S. pension systems, the junk bond ma-
nipulations of Mike Milken, one could expect
Congress to bolster the rights of investors in
securities fraud cases. Instead, Capitol Hill
legislators are rallying to protect the inter-
ests of corporate executives, securities deal-
ers, lawyers and accountants against the
claims of victims of financial crimes.

Further on it says:

Originally drafted to reduce the number of
frivolous investor lawsuits against corpora-
tions. . . .

And then it goes on to say:
But the sweeping protections included
have fired the opposition of investor groups,

advocates for the elderly and even the Fed-
eral Securities and Exchange Commission.

It closes by saying:

The arsenal of weapons against investors
in the legislation shows that it is more about
protecting the shadowy dealings of corporate
leaders and their professional confederates
than in limiting frivolous class action law-
suits.

This is the question. No one is pro-
tecting the frivolous class action law-
suit. The question is whether the provi-
sions of the bill have gone beyond that
and are excessive. We submit that they
are. Those are some of the provisions
we are now trying to change.

Mr. President, I ask unanimous con-
sent that the Baltimore Sun editorial
be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. SARBANES. Mr. President, I
made reference to an article that ap-
peared in the New York Times on Sun-
day, authored by Mark Griffin, the di-
rector of the Utah securities division
who is a board member of the North
American Securities Administrators
Association, comprising the securities
regulators from the 50 States. Mr. Grif-
fin is chairman of the Securities Liti-
gation Reform Task Force of the North
American Securities Administrators
Association. In other words, all of the
50 State securities administrators.

That article entitled ‘‘Securities
Litigation Bill Is Reform in Name
Only.” Just to quote briefly:

What’s in a name? In the case of the Pri-
vate Securities Litigation Reform Act of
1995, consumers will find a world class mis-
nomer. Now before the Senate, the bill is
more accurately described as securities liti-
gation repeal. For millions of middle-class
American investors, the fate of this bill—and
the even more radical version passed by the
House of Representatives in March—could
spell the difference between recovering or
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losing billions of dollars from securities
fraud.

Securities litigation reform began with the
intent of putting some weights around the
ankles of a few fleet-footed lawyers; but the
measure now dangerously close to Senate
passage would wind up being a noose around
the neck of defrauded investors. While every-
one agrees on the need for reasonable reform,
numerous public-minded groups are strongly
opposed to radical steps in the Senate bill, S.
240, that would snuff out key investor rights.

If securities litigation reform was the real
goal here, the widespread support that exists
for reasonable steps to curb lawsuit abuses
would have ensured easy passage. But the
bill now before the Senate would rein in friv-
olous lawsuits only by making it virtually
impossible for consumers to pursue rightful
claims.

He goes on later to say,

The reality is that the main intent of this
legislation, despite what its proponents say,
is to provide a shield for all but the most ex-
treme cases of fraud.

Mr. President, I ask unanimous con-
sent that this article be printed in the
RECORD at the close of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 3.)

Mr. SARBANES. I will come back to
this article because I think it is a per-
spective analysis of the situation in
which we find ourselves.

Now, Mr. President, let me turn to
the amendment which I sent to the
desk, which deals with the issue of pro-
portional liability and the departure
from the concept of joint and several
liability.

Let me recap very quickly the broad-
er issue that was dealt with last and
then the more narrowly focused
amendment which I have offered and
which I will then discuss. The bill
changes the current system of joint
and several liability to a new system of
proportionate liability. Joint and sev-
eral liability is the legal principle that
says that each participant in a fraud
may be held liable for all of the fraud
victim’s losses.

Under the Federal securities laws as
they now are—not as they are being
changed in this bill but as they are
right now—each participant in a secu-
rities fraud—a corporate executive, an
outside accountant, lawyer, invest-
ment banker—may be held liable for
all of a victim’s losses. In other words,
if one of the fraud participants is bank-
rupt or if one of the fraud participants
has fled the country, the other fraud
participants make up the difference. So
the burden, if one of the fraud partici-
pants is bankrupt or flees, does not fall
on the innocent investor. It seems to
me a rather simple concept. It is be-
tween those who have participated in
the fraud—perhaps in varying degrees
but nevertheless participated in it—
they should be held accountable and
have to sustain the burden before it is
thrust upon the innocent investor. In
fact, under the current system, the de-
frauded investors are able to recover
their entire losses against any of the
participants in the fraud. This bill will
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change that. The bill will change the
system from joint and several liability
to proportional liability for reckless
defendants.

Who are reckless defendants under
the securities laws as they now exist?
The Federal securities law currently
punishes two types of people who par-
ticipate in a fraud: People who plan the
fraud who intended to deceive the in-
vestors, and people who acted reck-
lessly, who knew nothing about the
fraud and did nothing about it—who
knew about the fraud and did nothing
about it.

The standard of recklessness used in
the courts is not—last week, in fact,
some of the people supporting this leg-
islation talked about it as though it
was negligent or just by chance that
one got involved. The standard is—this
is a quote out of the Sundstrand case:

. a highly unreasonable omission in-
volving not merely simple or even gross neg-
ligence but an extreme departure from the
standards of ordinary care and which present
a danger of misleading buyers or sellers that
is either known to the defendant or is so ob-
vious that the actor must have been aware of
it.

The recklessness liability, under Fed-
eral securities fraud, is usually as-
serted against the fraud artist’s profes-
sional advisers, his lawyers, account-
ants, appraisers, investment bankers,
and so forth. Unfortunately, sometimes
these people know about a fraud and do
nothing about it. In those instances,
the law holds them jointly and sever-
ally liable in that fraud. The bill
changes that. It changes that. And the
reckless participant will be liable only
for a proportionate share of the inves-
tor’s losses. If one of the fraud partici-
pants is bankrupt or fled the country
or cannot be found, the losses will no
longer be made up by other partici-
pants in the fraud. Instead, the inno-
cent investor—the innocent investor
will not recover his losses, even when
other participants in the fraud are
available to pay. Reckless participants
in a fraud will be favored over innocent
victims of a fraud, over individual in-
vestors, over State and local govern-
ments, over pension plans, over chari-
table organizations.

Securities regulators, Government
officials, consumer groups, and others
oppose this provision. The Chairman of
the SEC wrote the Congress saying:

The Commission has consistently opposed
proportionate liability.

The North American Securities Ad-
ministrators Association, which rep-
resents the 50 State securities regu-
lators, wrote, urging the Senate ‘‘to
lift the severe limitations on joint and
several liability so that defrauded in-
vestors may fully recover their losses.”

The Government Finance Officers As-
sociation, representing thousands of
county treasurers, city managers, and
S0 on, people who invest taxpayer funds
and pension funds, are opposed to this
provision. They wrote, on June 8, in a
letter that was printed last week in the
RECORD—and I ask unanimous consent
their letter, along with the one from
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the North American Securities Admin-
istrators Association, again be printed
at the conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 4.)

Mr. SARBANES. They wrote:

Fraud victims would find it exceedingly
difficult to fully recover their losses. S. 240
sharply limits the traditional rule of joint
and several liability for reckless violators.
This means the fraud victims would be pre-
cluded from fully recovering their losses.

The National League of Cities, the
Consumer Federation of America, the
U.S. Conference of Mayors have all op-
posed this version of proportionate li-
ability that puts fraud participants
ahead of fraud victims. On Friday, we
received a letter from the American
Association of Retired Persons, which I
would like to have printed in the
RECORD.

I ask unanimous consent to do so.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

AMERICAN ASSOCIATION
OF RETIRED PERSONS,
Washington, DC, June 23, 1995.
Re S. 240, the ‘“‘Private Securities Litigation
Reform Act.”
U.S. SENATE,
Washington, DC.

DEAR SENATOR: The Senate will soon be
voting on S. 240, the Private Securities Liti-
gation Act. While the American Association
of Retired Persons (AARP) supports efforts
to eliminate truly frivolous lawsuits, we can-
not support this bill as reported out of the
Banking, Housing, and Urban Affairs Com-
mittee. As currently written, many ag-
grieved investors with legitimate claims will
be vulnerable to abusive practices in the se-
curities marketplace.

More than 28 million Americans over the
age of 656 rely in part on investment income
to meet expenses. Though older investors
once relied heavily on federally insured prod-
ucts such as certificates of deposit or savings
accounts, lower interest rates have prompted
many, including those who are not finan-
cially sophisticated, to invest in securities.
In addition, because of the increasing use of
defined-contribution (versus defined-benefit)
pension plans, more and more people are
using securities products when planning for
retirement.

Older Americans fall prey not only to fi-
nancial fraud, but also are injured by some
practices within the ‘‘legitimate’ invest-
ment industry. Some older investors are hit
with hefty fees or subjected to ‘‘churning” of
accounts to maximize profits for salespeople.
Others routinely lose money in regulated in-
vestments that are unsuitable to their needs,
are promoted in a misleading fashion, or are
accompanied by inadequate and unclear dis-
closures. This money may represent a life-
time of savings, a lump sum pension payout,
or proceeds from the sale of a home. Finan-
cial losses for retirees can mean a loss of
basic support, with little opportunity to re-
capture lost income.

As currently drafted, S. 240 will shield
wrongdoers from liability in a number of
ways. As a result, the bill needs to be im-
proved to help strike a better balance be-
tween protecting investors and eliminating
claims without merit. AARP urges you to
support amendments which may be offered
calling for the following:

Maintenance of traditional joint and sev-
eral liability among defendants. Under the
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bill as currently drafted, liability for reck-
less behavior would be narrowed to such an
extent that it would be difficult, if not im-
possible, for small investors to be made
whole for losses suffered. This amendment
would protect investors against jailed, miss-
ing, or bankrupt malfeasors by restoring ex-
isting joint and several liability; and

Replacement of the safe harbor provision
in the bill with a directive to the SEC to
issue a rule which structures a safe harbor
that protects both legitimate businesses and
investors. S. 240 weakens current law by al-
lowing an expansive safe harbor for forward-
looking corporate statements that make ex-
aggerated claims to attract investors, even if
these statements are made recklessly. Clear-
ly, such statements would harm investors
greatly and should not be immunized from li-
ability.

If AARP can be of further assistance or if
you have any questions, please have your
staff contact Kent Burnette at (202) 434-3800.

Sincerely,
HORACE B. DEETS,
Executive Director.

Mr. SARBANES. That letter states:

As currently drafted, S. 240 will shield
wrongdoers from liability in a number of
ways. As a result, the bill needs to be im-
proved to help strike a better balance be-
tween protecting investors and eliminating
claims without merit.

Last week, an amendment was of-
fered by Senators SHELBY, BRYAN,
BOXER, and I, to try to strike a better
balance with respect to the broad issue
of joint and several liability. That
amendment was defeated. I very much
regret that was the case. The amend-
ment that has just been sent to the
desk is, therefore, not dealing with the
broader issue of joint and several 1li-
ability, which I have just outlined, but
with a more narrow aspect of it.

I urge my colleagues to focus very
carefully on the fact situation. Even
the authors of the bill that is before us
recognize that it is unfair to favor
reckless lawyers, accountants, and in-
vestment bankers who participate in a
fraud entirely over the individual in-
vestor victimized by the fraud. In fact,
the bill has two provisions, one that
would require reckless accountants and
reckless lawyers to pay investors more
than the proportionate share of the
reckless advisers when a fraud artist is
bankrupt or has fled the country, and
another provision designed to make up
for the entire losses of so-called small
investors.

Let me examine these two provisions,
and the amendment goes to these two
provisions. The first provision says
that all the defendants shall be jointly
and severally liable for the uncollec-
tible share of the small investor, but
only under these very limited cir-
cumstances—{first of all, only if the net
worth of the investor is under $200,000.
The committee report says that net
worth includes all of the plaintiffs’ fi-
nancial assets including stocks, bonds,
real estate, and jewelry.

How many investors are we talking
about here? People who are able to buy
stocks, are going to have a net worth
under $200,000, particularly when the
net worth includes the value of their
home? How many elderly people who
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have saved for a lifetime have a net
worth over $200,000? Their home is usu-
ally paid for or close to it. They have
some other assets. For such a person,
$200,000 is not a large net worth. I guess
they would have to value the engage-
ment ring, value the wedding ring,
value the heirlooms. So it is a $200,000
net financial worth of the plaintiff.

The other provision says that the
plaintiff will be held whole only if the
recoverable damages are equal to more
than 10 percent of the net financial
worth of the plaintiff. Listen to this.
You are only going to protect—the bill
supposedly makes an effort to protect
the small investor. But the definition
of the protection is that the investor’s
net worth has to be under $200,000, and
then you protect recoverable damages
only if they are equal to or more than
10 percent of the net financial worth.

(Mr. THOMPSON assumed the Chair.)

Mr. SARBANES. Mr. President, let
me just give you this example. A re-
tired person, a small investor, retired
person has a $190,000 net worth. A
fraudulent stock scheme is practiced
upon this person, and he loses $17,000.
The person who perpetrated the
scheme, this scam artist, has gone
bankrupt. They flee the country, or
whatever. The lawyer who advised the
scam artist knew about this or was
reckless in terms of knowing about
this fraud, the standard I quoted ear-
lier. Under current law, that person
would be jointly and severally liable
and would have to pay all of the dam-
ages. Under this provision, since the
damages are not 10 percent of the net
worth, the investor does not get that
protection.

What is the meaning of this provision
in the bill, if it has that kind of exclu-
sion that simply swallows up any
meaning? Here is a small investor,
$190,000 net worth, loses $17,000 which is
not 10 percent of the $190,000, and the
small investor is not protected in that
situation, and the participants in the
fraud are able to avoid having to make
that small investor whole. If you really
mean trying to provide some protec-
tion for the small investor, this provi-
sion needs to be corrected.

Clearly, as written, hardly anyone is
going to be protected. And the amend-
ment that I have offered, one part of it,
provides greater protection to small in-
vestors, people of modest means. The
bill says you are protected only if you
lose 10 percent of your net worth in a
fraud. In other words, you have to lose
$20,000 of a $200,000 net worth or $15,000
of a $150,000 net worth. My amendment
deletes this 10 percent requirement. It
says you do not have to lose 10 percent
of your net worth in the fraud. Regard-
less of how much you lose in the fraud,
if your net worth is $200,000 or less, you
are protected.

So you have the very small investor
who ought to be protected, not the
reckless advisers to the corporate scam
artists who participated in the fraud.

So we strike the provision in the bill
that requires that the damages be



June 26, 1995

equal to 10 percent of the net worth. So
you have someone with a $200,000 net
worth. If they lose something to this
scam artist, they are going to be pro-
tected, and all the defendants will con-
tinue to be held jointly and severally
liable in that instance. If you really
want to talk about protecting small in-
vestors, you obviously have to make
that change.

The second provision that is in this
legislation, in the course of changing
the joint and several liability scheme
and shifting it to proportionate liabil-
ity, even the authors recognize that
was a very heavy weighting of the bal-
ance against the investors. So they
said, ‘“Well, in all instances we are
going to require the reckless partici-
pants in the fraud to pay investors an
additional amount over their propor-
tionate share.”

The additional amount, though, that
is provided for is 50 percent. Let me
give you an example. A con artist per-
petrates a fraud. He is assisted by the
reckless conduct of his lawyer or his
accountant who knows about the fraud
but does nothing to stop it. When the
fraud is exposed, the con artist skips
the country. The reckless adviser is
found to be 10 percent responsible for
the investor’s losses.

Under the bill, there is an overage,
and the reckless adviser could be held
liable for up to 15 percent of the inves-
tor’s losses; in other words, a 50-per-
cent overage. So you give some addi-
tional marginal recovery to the inves-
tor.

The extra 50 percent payment re-
quired under the bill, in my judgment,
does not go far enough toward making
the investor whole. So the other part of
this amendment increases the addi-
tional payment the reckless defendants
pay, when the con artist is bankrupt or
flees, from 50 percent of their propor-
tionate share to 100 percent.

Under the example I gave a moment
ago, a reckless adviser, a lawyer, in-
vestment banker, an accountant to the
corporate swindler who did nothing to
stop it was later found responsible for
10 percent of the fraud. As the bill is
written, he could be held to 15 percent
of it. This amendment would raise that
to 20 percent. It would allow investors
to recover a little bit more of their
losses in cases of fraud.

I note that just on Friday when we
were debating this bill my distin-
guished colleague from New York said
in speaking about addressing this prob-
lem that we were outlining at the time:

If the fraudulent defendant is bankrupt
and cannot pay, we would double the liabil-
ity of the other defendants. So if a defendant
was found 5 percent negligent but the main
defendant is not able to pay, the 5 percent
negligent defendant would be held respon-
sible for 10 percent of the damages.

Well, that is what my amendment is
trying to accomplish. The bill as writ-
ten provides a 50 percent overage. So if
you were 5 percent liable, under the
bill you would go to 7% percent. I actu-
ally think that this was, in effect, real-
ly the recognition of an appropriate in-

CONGRESSIONAL RECORD — SENATE

crease, and this would double it. In
that instance, you go from 5 to 10. If
they were 10 percent liable, they would
g0 to 20 percent liable.

So those are the two amendments
here. I disagree with abandoning the
joint and several liability principle.
That was voted on the other day. What
we are now trying to do is to take the
provision in the bill and to make it
more reasonable with respect to the
small investor. In some respects, I re-
gard this as the ‘‘have-you-no-shame”’
amendment in terms of the provisions
that are in the bill. We have provisions
in this bill that if you are a very small
investor with a net worth of under
$200,000, you have to lose at least
$20,000

The PRESIDING OFFICER. The Sen-
ator has 20 minutes remaining.

Mr. SARBANES. Mr. President, I
yield myself 1 minute.

You have to lose over $20,000 in order
to be held whole by these defendants
who have participated in this fraudu-
lent scheme. If you are going to recog-
nize the concept of the small investor
and the need to provide some addi-
tional protection, do not render it
meaningless by having this 10 percent
requirement on losses. It is bad enough
that you have defined the small inves-
tor as $200,000 of net worth including,
including the person’s home—including
the person’s home. Now, that is an
awful lot of people.

The PRESIDING OFFICER. The Sen-
ator has 19 minutes.

Mr. SARBANES.
minute.

And then, in addition, to require that
they lose at least 10 percent of their
net worth, more than $20,000—you take
a person, they have $200,000 of net
worth. They have a home worth
$150,000, which is modest in today’s
markets in most places in the coun-
try—worth $150,000. They have $50,000
worth of items for net worth which the
bill has defined as including the jew-
elry and heirlooms and everything else.
They are drawn into a fraudulent
scheme. They lose $19,500, not 10 per-
cent of the $200,000, and you are not
going to hold them harmless. You are
going to put the fraudulent perpetra-
tors, the perpetrators of the fraud,
ahead of the innocent investor.

Mr. President, it is an outrage. At a
minimum we need to change this; oth-
erwise, there is no shame left what-
ever.

Now, Mr. President, I understand
that the Senator from the other side of
the aisle has returned, and I will re-
serve the remainder of my time.

EXHIBIT 1
[From the New York Times, June 23, 1995]
PROTECTION FOR CORPORATE FRAUD

Two bills before Congress reveal how reck-
less the Republicans have become in their
zeal to reduce regulation. The bills—which
would ‘‘reform” laws governing securities
firms and banks—go far beyond their stated
purpose of ending frivolous litigation. What
they would actually do is insulate corporate
officials who commit fraud from legal chal-
lenge by their victims.

I yield 1 more
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The Senate securities bill sets out to pro-
tect corporate officials from being sued when
they issue overly optimistic predictions of
corporate profitability that are simply inno-
cent misjudgments. Sponsors cite cases
where opportunistic shareholders waited for
a company’s share price to nosedive, then
sued on the grounds that their investment
was based on fraudulent representations of
the company’s health.

But to solve this infrequent problem, the
bill would erect a nearly insurmountable
barrier to suing officials who peddle reck-
lessly false information. It would block suits
against accountants, lawyers and other pro-
fessionals who look the other way when the
companies they serve mislead investors. The
bill requires that suits be filed within a short
statute of limitations and threatens plain-
tiffs who technically violate the court’s pro-
cedures with heavy fines, including payment
of the defendant’s legal fees.

These provisions would ward off frivolous
suits. But they just as surely ward off valid
suits. Securities markets work well when in-
vestors are confident that the data on which

they base decisions is honest. The bill
threatens that confidence.
Banking legislation working its way

through the House would also cause damage,
both socially and economically. It would re-
move the Justice Department’s authority to
sue bankers and realtors who systematically
block blacks and other minorities from rent-
ing apartments or getting mortgages. Appar-
ently Justice has been too vigilant fighting
discrimination for the G.O.P.’s taste. Aston-
ishingly—in the wake of the fraud that
brought down savings and loan institutions
during the 1980’s—the bill would weaken reg-
ulatory oversight over bank directors, re-
quirements to provide independent audits
and prohibitions against preferential loans
to bank officials.

The bill leaves few customer protections in
place. It would eliminate some requirements
that banks report interest rates on customer
accounts in uniform, easy-to-compare terms.
It would also gut the Community Reinvest-
ment Act, which requires banks to lend
money in the neighborhoods where they take
deposits or else possibly relinquish the right
to merge or open and close branch offices.
The act requires reform because enforcement
is needlessly expensive. But the answer is to
clarify and tighten standards, the solution
the Administration has already taken.

The bill will make banks more profitable.
But it will also invite some of the sordid
practices that contributed to the $500 billion
that the savings and loans failures cost tax-
payers.

The Administration has expressed opposi-
tion to many of the banking provisions. But
it has remained silent on the securities bill.
Apparently, powerful Democrats, like Chris-
topher Dodd of the insurance state of Con-
necticut, have pressured the White House to
remain mum.

President Clinton seems eager to run as a
candidate who could work with the Repub-
lican Congress but protect Americans from
G.0.P. excesses. He could demonstrate his
worth by vowing to veto the securities and
banking bills—and any others that would put
the interests of deceptive executives above
those of ordinary voters.

EXHIBIT 2
[From the Baltimore Sun, June 26, 1995]
SAFE HARBORS FOR FINANCIAL FRAUD

In the wake of the nation’s savings and
loan debacle, the financial derivatives shock
to U.S. pension systems, the junk bond ma-
nipulations of Mike Milken, one could expect
Congress to bolster the rights of investors in
securities fraud cases.
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Instead, Capitol Hill legislators are ral-
lying to protect the interests of corporate
executives, securities dealers, lawyers and
accountants against the claims of victims of
financial crimes.

Legislation approved by the House and
awaiting a Senate floor vote today would
grant virtual immunity to these participants
in securities fraud lawsuits. Executives who
hype their companies’ financial projections
to jack up the stock price would be sheltered
from legal action.

Bondholders defrauded by Charles Keating
and his S&L scam, the largest in U.S. his-
tory, would find it almost impossible to sue
the co-defendants for relief under the pend-
ing bill. They recovered $240 million from
Keating’s accountants, lawyers and securi-
ties dealers, although still losing nearly 40
percent of their money.

Originally drafted to reduce the number of
frivolous investor lawsuits against corpora-
tions, the bill was pushed by Silicon Valley
companies whose fortunes are highly vola-
tile. But the sweeping protections included
have fired the opposition of investor groups,
advocates for the elderly and even the fed-
eral Securities and Exchange Commission.

The number of federal securities fraud
cases has nearly doubled over the past dec-
ade. But the SEC, which polices securities
fraud, says that investor lawsuits are impor-
tant in accomplishing its mission. A study
released last month by the Congressional Re-
search Service finds the number of securities
suits against companies ‘‘exceptionally
small.”

The loudest complaints have come from
the elderly, whose retirement assets are
most vulnerable to fraud. Senior citizens ac-
count for over 30 percent of securities fraud
victims, according to a study by the Gray
Panthers.

The House bill includes the chilling pro-
viso that the losers of a fraud lawsuit must
pay lawyer bills of those they sued. The Sen-
ate measure would limit defendant responsi-
bility in lawsuits only to their degree of
proven guilt, instead of making all parties
liable for fraud settlements.

The arsenal of weapons against investors
in the legislation shows that it is more about
protecting the shadowy dealings of corporate
leaders and their professional confederates
than in limiting frivolous class action law-
suits. If the integrity of the marketplace is
to be truly protected, the Senate will vote
down this invitation to expanded investor
fraud.

EXHIBIT 3
[From the New York Times, June 25, 1995]

SECURITIES LITIGATION BILL IS REFORM IN
NAME ONLY

(By Mark Griffin)

What’s in a name? In the case of the ‘“‘Pri-
vate Securities Litigation Reform Act of
1995,” consumers will find a world-class mis-
nomer. Now before the Senate, the bill is
more accurately described as securities liti-
gation repeal. For millions of middle-class
American investors, the fate of this bill—and
the even more radical version passed by the
House of Representatives in March—could
spell the difference between recovering or
losing billions of dollars from securities
fraud.

Securities litigation reform began with the
intent of putting some weights around the
ankles of a few fleet-footed lawyers; but the
measure now dangerously close to Senate
passage would wind up being a noose around
the neck of defrauded investors. While every-
one agrees on the need for reasonable reform,
numerous public-minded groups are strongly
opposed to radical steps in the Senate bill, S.
240, that would snuff out key investor rights.
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If securities litigation reform was the real
goal here, the widespread support that exists
for reasonable steps to curb lawsuit abuses
would have insured easy passage. But the bill
now before the Senate would rein in frivo-
lous lawsuits only by making it virtually im-
possible for consumers to pursue rightful
claims. Here we see the financial world’s
equivalent of the notorious Vietnam ‘‘ham-
let strategy’’: we must destroy this village in
order to save it.

The reality is that the main intent of this
legislation, despite what its proponents say,
is to provide a shield for all but the most ex-
treme cases of fraud. Have the members of
the Senate already forgotten the financial
scandals of the 1980’s that cost investors and
taxpayers billions of dollars? Is it really
good public policy to erect protective bar-
riers around future wrongdoers who will be
emboldened to emulate Lincoln Savings and
Loan and Prudential Securities?

At the heart of consumer concerns over
this legislation are two key problems.

Under current rules, public companies are
prevented from deceiving investors by rea-

sonable restrictions on statements con-
cerning future corporate performance,
known as ‘‘forward-looking statements.”

The original S. 240 created a limited ‘‘safe
harbor” for such statements, but the harbor
was changed to an ocean. So now the Senate
is considering a measure that protects any
reckless or irresponsible statement by a
company about its future as long as the
statement is represented as forward-looking
and notes that actual results may differ.

The Senate bill narrowly defines as fraudu-
lent only those statements ‘‘knowingly made
with the expectation, purpose and actual in-
tent of misleading investors.” As if this was
not a loose enough standard the bill require
that each of the three conditions be proven
separately in court.

Consequently, S. 240 is a dagger aimed at
the heart of what makes possible strong pub-
lic confidence in the markets: full, fair dis-
closure mandated under Federal securities
law. Arthur Levitt, Jr., the Securities and
Exchange Commission chairman, has noted:
“I cannot embrace proposals which allow
willful fraud to receive the benefit of safe
harbor protection.”

Perhaps the clearest sign, however, that
the bill’s proponents have sold middle-class
investors down the river is their refusal to
lengthen the time in which consumers can
bring cases to court. The current rule derives
from a 1991 Supreme Court decision that cre-
ated a statute of limitations for Federal se-
curities law cases of one year from discovery
of a misdeed or three years from the commis-
sion of the act in question. This represented
a serious reduction in the time available for
such lawsuits, since Federal courts pre-
viously had relied on state standards for
statutes of limitation.

Currently, 31 states permit longer than the
‘1 and 3" standard for the filing of state se-
curities cases. What possible case can the
backers of this bill make for keeping the
time limit as short as possible so that future
swindlers who cover their tracks carefully
will get off the hook for good?

Fortunately, efforts are under way to pull
the measure back toward the interests of
small investors. Among the amendments ex-
pected to be deliberated on the Senate floor
this week are measures that would: replace
the expansive safe harbor for forward-look-
ing statements with a directive to the S.E.C.
to continue its rulemaking efforts in this
area; lengthen the statute of limitations for
private securities fraud actions; fully restore
aiding and abetting liability under the secu-
rities laws, an established concept that be-
fore it was recently removed by a Supreme
Court decision, made it possible to sue even
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indirect participants in a fraud, and lift the
severe limitations the bill imposes on joint
and several liability, allowing investors to
continue recovering from all participants in
the fraud.

The difference between reform and repeal
of securities litigation is an enormous one
for middle-class investors in America. Based
on current payments to securities class-ac-
tion claimants, it should be expected that
shutting the doors of America’s courthouses
over the next five years to securities fraud
victims will result in 1.79 million investors
losing the right to recover approximately
$2.87 billion. Even these numbers may under-
estimate matters.

By loosening the Federal laws that now
empower citizens to go to court to restrain
misconduct in our financial marketplace,
Congress has the potential to unleash a new,
painful era of financial fraud.

EXHIBIT 4

GOVERNMENT FINANCE
OFFICERS ASSOCIATION,
Washington, DC, June 8, 1995.
Hon. PAUL S. SARBANES,
U.S. Senate, Washington, DC.

DEAR SENATOR SARBANES: I am writing on
behalf of the more than 13,000 state and local
government financial officials who comprise
the membership of the Government Finance
Officers Association (GFOA) to bring to your
attention serious concerns we have with the
Securities Litigation Reform Act, S. 240, re-
cently approved by the Senate Banking Com-
mittee. As you know, the GFOA is a profes-
sional association of state and local officials
who are involved in and manage all the dis-
ciplines of public finance. The state and
local governmental entities our members
represent bring a unique perspective to this
proposed legislation because they are both
investors of billions of dollars of public pen-
sion funds and temporary cash balances, and
issuers of debt securities as well.

We support efforts to deter frivolous secu-
rities lawsuits, but we believe that any legis-
lation to accomplish this must also maintain
an appropriate balance that ensures the
rights of investors to seek recovery against
those who engage in fraud in the securities
markets. We believe that S. 240 does not
achieve this balance, but rather erodes the
ability of investors to seek recovery in cases
of fraud.

The strength and stability of our nation’s
securities markets depend on investor con-
fidence in the integrity, fairness and effi-
ciency of these markets. To maintain this
confidence, investors must have effective
remedies against those persons who violate
the antifraud provisions of the federal secu-
rities laws. In recent years, we have seen
how investment losses caused by securities
laws violations can adversely affect state
and local governments and their taxpayers.
It is essential, therefore, that we fully main-
tain our rights to seek redress in the courts.

S. 240 would drastically alter the way
America’s financial system has worked for
over 60 years—a system second to none. Fol-
lowing are the major concerns state and
local governments have with this ‘‘reform”
legislation:

Fraud victims would face the risk of hav-
ing to pay the defendant’s legal fees if they
lost. S. 240 imposes a modified ‘‘loser pays’’
rule that carries the presumption that if the
loser is the plaintiff, all legal fees should be
shifted to the plaintiff. The same presump-
tion, however, would not apply to losing de-
fendants. The end result of this modified
“loser pays’ rule is that it would strongly
discourage the filing of securities fraud
claims by victims, regardless of the merits of
the cases. This is particularly true for state
and local governments that have lost tax-
payer funds through investments, involving
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financial fraud in derivatives, for example,
but who simply cannot afford to risk further
taxpayer funds by taking the risk that they
might lose their case and have to pay the
legal fees of large corporations. The argu-
ment is made that a modified loser pays rule
is necessary to deter frivolous lawsuits, but
we understand there are only 120 companies
sued annually—out of over 14,000 public cor-
porations, and that the number of suits has
not increased from 1974.

Fraud victims would find it exceedingly
difficult to fully recover their losses. Our
legal standard of ‘‘joint and several’ liabil-
ity has enabled defrauded investors to re-
cover full damages from accountants, bro-
kers, bankers and lawyers who help engineer
securities frauds, even when the primary
wrongdoer is bankrupt, has fled or is in jail.
S. 240 sharply limits the traditional rule of
joint and several liability for reckless viola-
tors. This means that fraud victims would be
precluded from fully recovering their losses.

Wrongdoers who ‘‘aid and abet” fraud
would be immune from cases brought by
fraud victims. As you know, aiders had been
held liable in cases brought by fraud victims
for 25 years until a 54 Supreme Court ruling
last year eliminated such liability because
there was not specific statutory language in
federal securities law. If aiders and abettors
are immune from liability, as issuers of debt
securities, state and local governments
would become the ‘‘deep pockets,” and as in-
vestors they would be limited in their ability
to recover losses. The Securities and Ex-
change Commission and the state securities
regulators have recommended full restora-
tion of liability of aiders and abettors and
GFOA supports that recommendation.

Wrongdoers would be let off the hook by a
short statute of limitations. We had sup-
ported the modest extension of the statute—
from one year from discovery of the fraud
but no more than three years after the fraud
to two years after the violation was, or
should have been, discovered but not more
than five years after the fraud was com-
mitted—that was contained in an earlier
version of S. 240. We are disappointed that
this extension was removed in the Commit-
tee’s markup of the legislation and hope it
will be restored when the full Senate con-
siders the bill.

Under S. 240, corporations could deceive in-
vestors about future events and be immu-
nized from liability in cases brought by de-
frauded investors. Corporate predictions are
inherently prone to fraud as they are an easy
way to make exaggerated claims of favorable
developments to attract investors. The ‘‘safe
harbor’ in S. 240 is a very broad exemption
and immunizes a vast amount of corporate
information so long as it is called a ‘‘for-
ward-looking statement’ and states that it
is uncertain and there is risk it may not
occur. Such statements are immunized even
if they are made recklessly. We believe this
opens a major loophole through which
wrongdoers could escape liability while fraud
victims would be denied recovery.

Access to fair and full compensation
through the civil justice system is an impor-
tant safeguard for state and local govern-
ment investors, and is a strong deterrent to
securities fraud. We believe. S. 240 as written
does not provide such access to state and
local governments or to other investors. Just
as state and local government investors are
urged to use extreme caution in investing
public funds, the Senate should use extreme
caution in reforming the securities regula-
tion system.

We hope you will work to bring about
needed changes in the legislation when it is
considered by the full Senate. If there is any
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way we can help in this effort, please do not
hesitate to call on us.
Sincerely,
CATHERINE L. SPAIN,
Director, Federal Liaison Center.
NORTH AMERICAN SECURITIES
ADMINISTRATORS ASSOCIATION, INC.,
Washington, DC, June 20, 1995.
Re S. 240, the ‘‘Private Securities Litigation
Reform Act.”

Hon. PAUL S. SARBANES,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR SARBANES: The full Senate
may consider as early as Wednesday or
Thursday of this week, S. 240, the ‘‘Private
Securities Litigation Reform Act of 1995.”
On behalf of the North American Securities
Administrators Association (NASAA), we are
writing today to express the Association’s
opposition to S. 240 as it was reported out of
the Banking Committee. In the U.S., NASAA
is the national voice of the 50 state securi-
ties agencies responsible for investor protec-
tion and the efficient functioning of the cap-
ital markets at the grassroots level.

While everyone agrees on the need for
changes to the current securities litigation
system, not everyone is prepared to deny jus-
tice to defrauded investors in the name of
such reform. Proponents of the bill make
two claims: first, that they have modified
the bill to satisfy many of the objections to
the earlier version; and second, that the bill
will not prevent meritorious claims from
going forward. Neither claim is accurate.
First, the changes made to the bill do little
to resolve the serious objections to S. 240
raised by NASAA and its members. In fact, it
may be argued that during the Banking
Committee’s deliberations the bill was made
less acceptable from the perspective of inves-
tors. Second, it is NASAA’s view that the
bill succeeds in curbing frivolous lawsuits
only by making it equally difficult to pursue
rightful claims against those who commit se-
curities fraud.

The reality is that the major provisions of
S. 240 will work to shield even the most egre-
gious wrongdoers among public companies,
brokerage firms, accountants and others
from legitimate lawsuits brought by de-
frauded investors. Do we really want to erect
protective barriers around future wrong-
doers?

NASAA agrees that there is room for con-
structive improvement in the federal securi-
ties litigation process. The Association sup-
ports reform measures that achieve a bal-
ance between protecting the rights of de-
frauded investors and providing relief to hon-
est companies and professionals who may un-
fairly find themselves the targets of frivo-
lous lawsuits. Regrettably, S. 240 as ap-
proved by the Senate Banking Committee
fails to achieve this necessary balance.

Although this bill has been characterized
in some quarters as an attempt to improve
the cause of defrauded investors in legiti-
mate lawsuits, that simply is not the case.
Attempts to incorporate into the bill provi-
sions that would work to the benefit of de-
frauded investors were rejected when the
Banking Committee considered the bill. At
the same time, the few provisions in the
original bill that may have worked to the
benefit of defrauded investors were deleted.

For example, during the Committee’ delib-
erations: (1) the rather modest extension of
the statute of limitations for securities fraud
suits contained in the original version was
deleted; (2) attempts to fully restore aiding
and abetting liability under the securities
laws were rejected; (3) a regulatory safe har-
bor for forward-looking statements con-
tained in the original version of S. 240 was
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replaced with an overly broad safe harbor for
such information, making it extremely dif-
ficult to sue when misleading information
causes investors to suffer losses; and (4) ef-
forts to loosen the strict limitations on the
applicability of joint and several liability
were rejected, making it all but impossible
for more than a very few to ever fully re-
cover their losses when they are defrauded.
The truth here is that this is a one-sided
measure that will benefit corporate interests
at the expense of investors.

As state government officials responsible
for administering the securities laws in our
jurisdictions, we know the important role
private actions play in the enforcement of
our securities laws and in protecting the
honesty and integrity of our capital mar-
kets. The strength and stability of our na-
tion’s securities markets depend in large
measure on investor confidence in the fair-
ness and integrity of these markets. In order
to maintain this confidence, it is critical
that investors have effective remedies
against persons who violate the anti-fraud
provisions of the securities laws.

When S. 240 is considered on the Senate
floor, it is expected that several pro-investor
amendments will be offered in an attempt to
inject some balance into the measure.
Among the amendments we expect to be of-
fered are those that would: (1) extend the
statute of limitations for private securities
fraud actions; (2) fully restore aiding and
abetting liability under the securities laws;
(3) replace the expansive safe harbor for
foward-looking statements with a directive
to the Securities and Exchange Commission
to continue its rulemaking efforts and report
back to Congress; and (4) lift the severe limi-
tations on joint and several liability so that
defrauded investors may fully recover their
losses.

On behalf of NASAA, we respectfully en-
courage you to vote in favor of all such
amendments when they are offered on the
Senate floor. If all four amendments are not
adopted, we respectfully encourage you to
oppose S. 240 on final passage.

NASAA regrets that the Association can-
not support the litigation reform proposed as
reported out of the Senate Banking Com-
mittee. The Association believes that this
issue is an important one and one that
should be addressed by Congress. However,
NASAA Dbelieves that is more important to
get it done right than it is to get it done
quickly. S. 240 as it was reported out of the
Bankin