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Senators from Utah, Senator BENNETT
and Senator HATCH.

Mr. WARNER. Mr. President, reserv-
ing the right to object, I shall not. We
also have an understanding that the
closing statements of the managers ap-
pear in the RECORD as the last.

Mr. DOLE. I did get consent you
could offer the managers’ amendment
right now.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1464, AS MODIFIED

Mr. WARNER. Mr. President, I send
to the desk a technical amendment to
be added to the managers’ amendment.

Mr. STEVENS. Has the agreement
been entered into?

The PRESIDING OFFICER. Yes, it
has. Without objection, the agreement
is entered into.

Mr. WARNER. Mr. President, this is
a technical amendment which includes
the State of Maine as covered by the
amendment of the Senator from New
Hampshire.

I ask that it be accepted. It is to a
previously agreed to amendment.

The PRESIDING OFFICER. Without
objection, amendment No. 1464 is modi-
fied and is agreed to in that form.

The amendment (No. 1464), as modi-
fied, was agreed to, as follows:

At the appropriate place in the bill add the
following new section:

SEC.

The State of New Hampshire and the State
of Maine shall be deemed as having met the
safety belt use law requirements of section
153 of title 23 of the U.S. Code, upon certifi-
cation by the Secretary of Transportation
that the State has achieved—

(a) a safety belt use rate in each of fiscal
years ending September 30, 1995 and Sep-
tember 30, 1996, of not less than 50 percent;
and

(b) a safety belt use rate in each suc-
ceeding fiscal year thereafter of not less
than the national average safety belt use
rate, as determined by the Secretary of
Transportation.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. CHAFEE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

———

VISIT TO THE SENATE BY MEM-
BERS OF THE CHILEAN SENATE

Mr. DODD. Mr. President, I wanted
to take a moment, if I could, to say
that we just had a very wonderful op-
portunity in the Senate Foreign Rela-
tions Committee room to have a very
healthy and productive discussion with
a group of our colleagues, Senators
from Chile, who are here in the United
States, to meet with their counterparts
in the Senate and some Members of the
House and the administration on a va-
riety of subject matters, not the least
of which—and it will not come as a
great surprise—is NAFTA.

I know many colleagues share the
view that Chile would be a welcome
partner in the NAFTA agreements.
That is a matter we will address in the
future.
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I would like to take this opportunity
to introduce to my distinguished col-
leagues four Members of the Chilean
Senate. With us today are Senator
Arturo Allessandri, Senator Sebastian
Pinera, Senator Hernan Larrain, and
Senator Jaime Gazmuri.

We are pleased to welcome four of
our colleagues from Chile to the U.S.
Senate. We are delighted you are here
on an important visit to our country.

[Applause]

————

PRIVATE SECURITIES LITIGATION
REFORM ACT

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

A bill (S. 240) to amend the Securities Ex-
change Act of 1934 to establish a filing dead-
line and to provide certain safeguards to en-
sure that the interests of investors are well
protected under the implied private action
provisions of the Act.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Banking, Housing, and Urban Af-
fairs, with an amendment to strike out
all after the enacting clause and insert-
ing in lieu thereof the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““‘Private Securities Litigation Reform Act of
19957,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE [—REDUCTION OF ABUSIVE
LITIGATION

Elimination of certain abusive prac-
tices.

Securities class action reform.

Sanctions for abusive litigation.

Requirements for securities fraud ac-
tions.

Safe harbor for forward-looking state-
ments.

Written interrogatories.

Amendment to Racketeer Influenced
and Corrupt Organizations Act.

Authority of Commission to prosecute
aiding and abetting.

109. Loss causation.

110. Applicability.

TITLE II—REDUCTION OF COERCIVE

SETTLEMENTS

Sec. 201. Limitation on damages.

Sec. 202. Proportionate liability.

Sec. 203. Applicability.
TITLE I1I—AUDITOR DISCLOSURE OF

CORPORATE FRAUD

Sec. 301. Fraud detection and disclosure.

TITLE I—REDUCTION OF ABUSIVE
LITIGATION
SEC. 101. ELIMINATION OF CERTAIN ABUSIVE
PRACTICES.

(a) PROHIBITION OF REFERRAL FEES.—Section
15(c) of the Securities Exchange Act of 1934 (15
U.S.C. 780(c)) is amended by adding at the end
the following new paragraph:

““(8) PROHIBITION OF REFERRAL FEES.—No
broker or dealer, or person associated with a
broker or dealer, may solicit or accept, directly
or indirectly, remuneration for assisting an at-
torney in obtaining the representation of any
person in any private action arising under this
title or under the Securities Act of 1933.”.

The
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(b) ATTORNEY CONFLICT OF INTEREST.—

(1) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:

“(f) ATTORNEY CONFLICT OF INTEREST.—In
any private action arising under this title, if a
plaintiff is represented by an attorney who di-
rectly owns or otherwise has a beneficial inter-
est in the securities that are the subject of the
litigation, the court shall make a determination
of whether such ownership or other interest
constitutes a conflict of interest sufficient to dis-
qualify the attorney from representing the
party.”’.

(2) SECURITIES EXCHANGE ACT OF 1934.—Section
21 of the Securities Exchange Act of 1934 (15
U.S.C. 78u) is amended by adding at the end the
following new subsection:

“(i) ATTORNEY CONFLICT OF INTEREST.—In
any private action arising under this title, if a
plaintiff is represented by an attorney who di-
rectly owns or otherwise has a beneficial inter-
est in the securities that are the subject of the
litigation, the court shall make a determination
of whether such ownership or other interest
constitutes a conflict of interest sufficient to dis-
qualify the attorney from representing the
party.”.

(c) PROHIBITION OF ATTORNEYS’ FEES PAID
FROM COMMISSION DISGORGEMENT FUNDS.—

(1) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:

““(9) PROHIBITION OF ATTORNEYS’ FEES PAID
FrROM COMMISSION DISGORGEMENT FUNDS.—Ex-
cept as otherwise ordered by the court upon mo-
tion by the Commission, or, in the case of an ad-
ministrative action, as otherwise ordered by the
Commission, funds disgorged as the result of an
action brought by the Commission in Federal
court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or expenses incurred by
private parties seeking distribution of the dis-
gorged funds.”’.

(2) SECURITIES EXCHANGE ACT OF 1934.—Section
21(d) of the Securities Exchange Act of 1934 (15
U.S.C. 78u(d)) is amended by adding at the end
the following new paragraph:

‘“(4) PROHIBITION OF ATTORNEYS’ FEES PAID
FROM COMMISSION DISGORGEMENT FUNDS.—Ezx-
cept as otherwise ordered by the court upon mo-
tion by the Commission, or, in the case of an ad-
ministrative action, as otherwise ordered by the
Commission, funds disgorged as the result of an
action brought by the Commission in Federal
court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or erpenses incurred by
private parties seeking distribution of the dis-
gorged funds.”’.

SEC. 102. SECURITIES CLASS ACTION REFORM.

(a) RECOVERY RULES.—

(1) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:

““(h) RECOVERY RULES FOR PRIVATE CLASS AcC-
TIONS.—

‘(1) IN GENERAL.—The rules contained in this
subsection shall apply in each private action
arising under this title that is brought as a
plaintiff class action pursuant to the Federal
Rules of Civil Procedure.

““(2) CERTIFICATION FILED WITH COMPLAINTS.—

‘““(A) IN GENERAL.—Each plaintiff seeking to
serve as a representative party on behalf of a
class shall provide a sworn certification, which
shall be personally signed by such plaintiff and
filed with the complaint, that—

‘(i) states that the plaintiff has reviewed the
complaint and authorized its filing;

““(ii) states that the plaintiff did not purchase
the security that is the subject of the complaint
at the direction of plaintiff’s counsel or in order
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to participate in any private action arising
under this title;

““(iii) states that the plaintiff is willing to
serve as a representative party on behalf of a
class, including providing testimony at deposi-
tion and trial, if necessary;

‘“(iv) sets forth all of the transactions of the
plaintiff in the security that is the subject of the
complaint during the class period specified in
the complaint;

“(v) identifies any action under this title,
filed during the 3-year period preceding the date
on which the certification is signed by the
plaintiff, in which the plaintiff has sought to
serve as a representative party on behalf of a
class; and

‘“‘(vi) states that the plaintiff will not accept
any payment for serving as a representative
party on behalf of a class beyond the plaintiff’s
pro rata share of any recovery, except as or-
dered or approved by the court in accordance
with paragraph (3).

“(B) NONWAIVER OF ATTORNEY-CLIENT PRIVI-
LEGE.—The certification filed pursuant to sub-
paragraph (A) shall not be construed to be a
waiver of the attorney-client privilege.

““(3) RECOVERY BY PLAINTIFFS.—The share of
any final judgment or of any settlement that is
awarded to a representative party serving on be-
half of a class shall be calculated in the same
manner as the shares of the final judgment or
settlement awarded to all other members of the
class. Nothing in this paragraph shall be con-
strued to limit the award of reasonable costs
and expenses (including lost wages) directly re-
lating to the representation of the class to any
representative party serving on behalf of the
class.

““(4) RESTRICTIONS ON SETTLEMENTS UNDER
SEAL.—The terms and provisions of any settle-
ment agreement of a class action shall not be
filed under seal, except that on motion of any
party to the settlement, the court may order fil-
ing under seal for those portions of a settlement
agreement as to which good cause is shown for
such filing under seal. For purposes of this
paragraph, good cause shall exist only if publi-
cation of a term or provision of a settlement
agreement would cause direct and substantial
harm to any party.

““(5) RESTRICTIONS ON PAYMENT OF ATTOR-
NEYS’ FEES AND EXPENSES.—Total attorneys’ fees
and expenses awarded by the court to counsel
for the plaintiff class shall not exceed a reason-
able percentage of the amount of damages and
prejudgment interest awarded to the class.

‘““(6) DISCLOSURE OF SETTLEMENT TERMS TO
CLASS MEMBERS.—Any proposed or final settle-
ment agreement that is published or otherwise
disseminated to the class shall include each of
the following statements, along with a cover
page summarizing the information contained in
such statements:

““(A) STATEMENT OF PLAINTIFF RECOVERY.—
The amount of the settlement proposed to be dis-
tributed to the parties to the action, determined
in the aggregate and on an average per share
basis.

“(B) STATEMENT OF POTENTIAL OUTCOME OF
CASE.—

‘(i) AGREEMENT ON AMOUNT OF DAMAGES.—If
the settling parties agree on the average amount
of damages per share that would be recoverable
if the plaintiff prevailed on each claim alleged
under this title, a statement concerning the av-
erage amount of such potential damages per
share.

““(ii) DISAGREEMENT ON AMOUNT OF DAM-
AGES.—If the parties do not agree on the aver-
age amount of damages per share that would be
recoverable if the plaintiff prevailed on each
claim alleged under this title, a statement from
each settling party concerning the issue or
issues on which the parties disagree.

““(iti) INADMISSIBILITY FOR CERTAIN PUR-
POSES.—A statement made in accordance with
clause (i) or (ii) concerning the amount of dam-
ages shall not be admissible in any Federal or
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State judicial action or administrative pro-
ceeding, other than an action or proceeding
arising out of such statement.

“(C) STATEMENT OF ATTORNEYS' FEES OR
COSTS SOUGHT.—If any of the settling parties or
their counsel intend to apply to the court for an
award of attorneys’ fees or costs from any fund
established as part of the settlement, a state-
ment indicating which parties or counsel intend
to make such an application, the amount of fees
and costs that will be sought (including the
amount of such fees and costs determined on an
average per share basis), and a brief expla-
nation supporting the fees and costs sought.

‘(D) IDENTIFICATION OF LAWYERS’ REPRESENT-
ATIVES.—The name, telephone number, and ad-
dress of one or more representatives of counsel
for the plaintiff class who will be reasonably
available to answer questions from class mem-
bers concerning any matter contained in any
notice of settlement published or otherwise dis-
seminated to the class.

‘“(E) REASONS FOR SETTLEMENT.—A brief
statement explaining the reasons why the par-
ties are proposing the settlement.

‘““(F) OTHER INFORMATION.—Such other infor-
mation as may be required by the court.”’.

(2) SECURITIES EXCHANGE ACT OF 1934.—Section
21 of the Securities Exchange Act of 1934 (15
U.S.C. 78u) is amended by adding at the end the
following new subsection:

“(j) RECOVERY RULES FOR PRIVATE CLASS AC-
TIONS.—

““(1) IN GENERAL.—The rules contained in this
subsection shall apply in each private action
arising under this title that is brought as a
plaintiff class action pursuant to the Federal
Rules of Civil Procedure.

““(2) CERTIFICATION FILED WITH COMPLAINTS.—

““(A) IN GENERAL.—Each plaintiff seeking to
serve as a representative party on behalf of a
class shall provide a sworn certification, which
shall be personally signed by such plaintiff and
filed with the complaint, that—

‘(i) states that the plaintiff has reviewed the
complaint and authorized its filing;

“‘(ii) states that the plaintiff did not purchase
the security that is the subject of the complaint
at the direction of plaintiff’s counsel or in order
to participate in any private action arising
under this title;

““(iii) states that the plaintiff is willing to
serve as a representative party on behalf of a
class, including providing testimony at deposi-
tion and trial, if necessary;

“(iv) sets forth all of the transactions of the
plaintiff in the security that is the subject of the
complaint during the class period specified in
the complaint;

“(v) identifies any action under this title,
filed during the 3-year period preceding the date
on which the certification is signed by the
plaintiff, in which the plaintiff has sought to
serve as a representative party on behalf of a
class; and

“(vi) states that the plaintiff will not accept
any payment for serving as a representative
party on behalf of a class beyond the plaintiff’s
pro rata share of any recovery, exceplt as or-
dered or approved by the court in accordance
with paragraph (3).

““(B) NONWAIVER OF ATTORNEY-CLIENT PRIVI-
LEGE.—The certification filed pursuant to sub-
paragraph (A) shall not be construed to be a
waiver of the attorney-client privilege.

““(3) RECOVERY BY PLAINTIFFS.—The share of
any final judgment or of any settlement that is
awarded to a representative party serving on be-
half of a class shall be calculated in the same
manner as the shares of the final judgment or
settlement awarded to all other members of the
class. Nothing in this paragraph shall be con-
strued to limit the award to any representative
party serving on behalf of a class of reasonable
costs and expenses (including lost wages) di-
rectly relating to the representation of the class.

““(4) RESTRICTIONS ON SETTLEMENTS UNDER
SEAL.—The terms and provisions of any settle-
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ment agreement of a class action shall not be
filed under seal, except that on motion of any
party to the settlement, the court may order fil-
ing under seal for those portions of a settlement
agreement as to which good cause is shown for
such filing under seal. For purposes of this
paragraph, good cause shall exist only if publi-
cation of a term or provision of a settlement
agreement would cause direct and substantial
harm to any party.

“(5) RESTRICTIONS ON PAYMENT OF ATTOR-
NEYS’ FEES AND EXPENSES.—Total attorneys’ fees
and expenses awarded by the court to counsel
for the plaintiff class shall not exceed a reason-
able percentage of the amount of damages and
prejudgment interest awarded to the class.

‘““(6) DISCLOSURE OF SETTLEMENT TERMS TO
CLASS MEMBERS.—Any proposed or final settle-
ment agreement that is published or otherwise
disseminated to the class shall include each of
the following statements, along with a cover
page summarizing the information contained in
such statements:

“(A) STATEMENT OF PLAINTIFF RECOVERY.—
The amount of the settlement proposed to be dis-
tributed to the parties to the action, determined
in the aggregate and on an average per share
basis.

“(B) STATEMENT OF POTENTIAL OUTCOME OF
CASE.—

“(i) AGREEMENT ON AMOUNT OF DAMAGES.—If
the settling parties agree on the average amount
of damages per share that would be recoverable
if the plaintiff prevailed on each claim alleged
under this title, a statement concerning the av-
erage amount of such potential damages per
share.

‘(i) DISAGREEMENT ON AMOUNT OF DAM-
AGES.—If the parties do not agree on the aver-
age amount of damages per share that would be
recoverable if the plaintiff prevailed on each
claim alleged under this title, a statement from
each settling party concerning the issue or
issues on which the parties disagree.

““(iii) INADMISSIBILITY FOR CERTAIN PUR-
POSES.—A statement made in accordance with
clause (i) or (ii) concerning the amount of dam-
ages shall not be admissible in any Federal or
State judicial action or administrative pro-
ceeding, other than an action or proceeding
arising out of such statement.

“(C) STATEMENT OF ATTORNEYS’ FEES OR
COSTS SOUGHT.—If any of the settling parties or
their counsel intend to apply to the court for an
award of attorneys’ fees or costs from any fund
established as part of the settlement, a state-
ment indicating which parties or counsel intend
to make such an application, the amount of fees
and costs that will be sought (including the
amount of such fees and costs determined on an
average per share basis), and a brief expla-
nation supporting the fees and costs sought.

‘(D) IDENTIFICATION OF LAWYERS’ REPRESENT-
ATIVES.—The name, telephone number, and ad-
dress of one or more representatives of counsel
for the plaintiff class who will be reasonably
available to answer questions from class mem-
bers concerning any matter contained in any
notice of settlement published or otherwise dis-
seminated to the class.

‘“(E) REASONS FOR SETTLEMENT.—A brief
statement explaining the reasons why the par-
ties are proposing the settlement.

‘““(F) OTHER INFORMATION.—Such other infor-
mation as may be required by the court.”’.

(b) APPOINTMENT OF LEAD PLAINTIFF.—

(1) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:

‘(i) PROCEDURES GOVERNING APPOINTMENT OF
LEAD PLAINTIFF IN CLASS ACTIONS.—

““(1) EARLY NOTICE TO CLASS MEMBERS.—

‘““(A) IN GENERAL.—In any private action aris-
ing under this title that is brought on behalf of
a class, not later than 20 days after the date on
which the complaint is filed, the plaintiff or
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plaintiffs shall cause to be published, in a wide-
ly circulated national business-oriented publica-
tion or wire service, a notice advising members
of the purported plaintiff class—

““(i) of the pendency of the action, the claims
asserted therein, and the purported class period;
and

““(ii) that, not later than 60 days after the
date on which the notice is published, any mem-
ber of the purported class may move the court to
serve as lead plaintiff of the purported class.

‘“(B) ADDITIONAL NOTICES MAY BE REQUIRED
UNDER FEDERAL RULES.—Notice required under
subparagraph (A) shall be in addition to any
notice required pursuant to the Federal Rules of
Civil Procedure.

““(2) APPOINTMENT OF LEAD PLAINTIFF.—

““(A) IN GENERAL.—Not later than 90 days
after the date on which a notice is published
under paragraph (1)(4), the court shall consider
any motion made by a purported class member
in response to the motice, and shall appoint as
lead plaintiff the member or members of the pur-
ported plaintiff class that the court determines
to be most capable of adequately representing
the interests of class members (hereafter in this
subsection referred to as the ‘most adequate
plaintiff’) in accordance with this paragraph.

““(B) CONSOLIDATED ACTIONS.—If more than
one action on behalf of a class asserting sub-
stantially the same claim or claims arising under
this title has been filed, and any party has
sought to consolidate those actions for pretrial
purposes or for trial, the court shall not make
the determination required by subparagraph (A)
until after the decision on the motion to consoli-
date is rendered. As soon as practicable after
such decision is rendered, the court shall ap-
point the most adequate plaintiff as lead plain-
tiff for the consolidated actions in accordance
with this paragraph.

“(C) REBUTTABLE PRESUMPTION.—

‘““(i) IN GENERAL.—Subject to clause (ii), for
purposes of subparagraph (A), the court shall
adopt a presumption that the most adequate
plaintiff in any private action arising under this
title is the person or group of persons that—

‘(1) has either filed the complaint or made a
motion in response to a notice under paragraph
(D(A);

‘“(11) in the determination of the court, has
the largest financial interest in the relief sought
by the class; and

‘“(I11) otherwise satisfies the requirements of
Rule 23 of the Federal Rules of Civil Procedure.

““(ii)) REBUTTAL EVIDENCE.—The presumption
described in clause (i) may be rebutted only
upon proof by a member of the purported plain-
tiff class that the presumptively most adequate
plaintiff—

“(I) will not fairly and adequately protect the
interests of the class; or

‘““(11) is subject to unique defenses that render
such plaintiff incapable of adequately rep-
resenting the class.

‘‘(iii) DISCOVERY.—For purposes of clause (ii),
discovery relating to whether a member or mem-
bers of the purported plaintiff class is the most
adequate plaintiff—

“(1) may not be conducted by any defendant;
and

“(II) may be conducted by a plaintiff only if
the plaintiff first demonstrates a reasonable
basis for a finding that the presumptively most
adequate plaintiff is incapable of adequately
representing the class.

‘(D) SELECTION OF LEAD COUNSEL.—The most
adequate plaintiff shall, subject to the approval
of the court, select and retain counsel to rep-
resent the class.”.

(2) SECURITIES EXCHANGE ACT OF 1934.—Section
21 of the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) is amended by adding at the
end the following new subsection:

“(k) PROCEDURES GOVERNING APPOINTMENT
OF LEAD PLAINTIFF IN CLASS ACTIONS.—

‘(1) EARLY NOTICE TO CLASS MEMBERS.—

‘““(A) IN GENERAL.—In any private action aris-
ing under this title that is brought on behalf of
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a class, not later than 20 days after the date on
which the complaint is filed, the plaintiff or
plaintiffs shall cause to be published, in a wide-
ly circulated national business-oriented publica-
tion or wire service, a notice advising members
of the purported plaintiff class—

“(i) of the pendency of the action, the claims
asserted therein, and the purported class period;
and

“(ii) that, not later than 60 days after the
date on which the notice is published, any mem-
ber of the purported class may move the court to
serve as lead plaintiff of the purported class.

‘“(B) ADDITIONAL NOTICES MAY BE REQUIRED
UNDER FEDERAL RULES.—Notice required under
subparagraph (A) shall be in addition to any
notice required pursuant to the Federal Rules of
Civil Procedure.

““(2) APPOINTMENT OF LEAD PLAINTIFF.—

““(A) IN GENERAL.—Not later than 90 days
after the date on which a notice is published
under paragraph (1)(A), the court shall consider
any motion made by a purported class member
in response to the motice, and shall appoint as
lead plaintiff the member or members of the pur-
ported plaintiff class that the court determines
to be most capable of adequately representing
the interests of class members (hereafter in this
subsection referred to as the ‘most adequate
plaintiff’) in accordance with this paragraph.

‘“(B) CONSOLIDATED ACTIONS.—If more than
one action on behalf of a class asserting sub-
stantially the same claim or claims arising under
this title has been filed, and any party has
sought to consolidate those actions for pretrial
purposes or for trial, the court shall not make
the determination required by subparagraph (A)
until after the decision on the motion to consoli-
date is rendered. As soon as practicable after
such decision is rendered, the court shall ap-
point the most adequate plaintiff as lead plain-
tiff for the conmsolidated actions in accordance
with this paragraph.

“(C) REBUTTABLE PRESUMPTION.—

‘(i) IN GENERAL.—Subject to clause (ii), for
purposes of subparagraph (A), the court shall
adopt a presumption that the most adequate
plaintiff in any private action arising under this
title is the person or group of persons that—

“(I) has either filed the complaint or made a
motion in response to a notice under paragraph
(1)(4);

“(I1) in the determination of the court, has
the largest financial interest in the relief sought
by the class; and

“(II1) otherwise satisfies the requirements of
Rule 23 of the Federal Rules of Civil Procedure.

““(ii)) REBUTTAL EVIDENCE.—The presumption
described in clause (i) may be rebutted only
upon proof by a member of the purported plain-
tiff class that the presumptively most adequate
plaintiff—

“(I) will not fairly and adequately protect the
interests of the class; or

““(I1) is subject to unique defenses that render
such plaintiff incapable of adequately rep-
resenting the class.

““(iii) DISCOVERY.—For purposes of clause (ii),
discovery relating to whether a member or mem-
bers of the purported plaintiff class is the most
adequate plaintiff—

“(I) may not be conducted by any defendant;
and

“(I1) may be conducted by a plaintiff only if
the plaintiff first demonstrates a reasonable
basis for a finding that the presumptively most
adequate plaintiff is incapable of adequately
representing the class.

‘(D) SELECTION OF LEAD COUNSEL.—The most
adequate plaintiff shall, subject to the approval
of the court, select and retain counsel to rep-
resent the class.”.

SEC. 103. SANCTIONS FOR ABUSIVE LITIGATION.

(a) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:
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““(j) SANCTIONS FOR ABUSIVE LITIGATION.—

‘(1) MANDATORY REVIEW BY COURT.—In any
private action arising under this title, upon
final adjudication of the action, the court shall
include in the record specific findings regarding
compliance by each party and each attorney
representing any party with each requirement of
Rule 11(b) of the Federal Rules of Civil Proce-
dure.

“(2) MANDATORY SANCTIONS.—If the court
makes a finding under paragraph (1) that a
party or attorney violated any requirement of
Rule 11(b) of the Federal Rules of Civil Proce-
dure, the court shall impose sanctions on such
party or attorney in accordance with Rule 11 of
the Federal Rules of Civil Procedure.

““(3) PRESUMPTION IN FAVOR OF ATTORNEYS’
FEES AND COSTS.—

‘““(A) IN GENERAL.—Subject to subparagraphs
(B) and (C), for purposes of paragraph (2), the
court shall adopt a presumption that the appro-
priate sanction for failure of the complaint to
comply with any requirement of Rule 11(b) of
the Federal Rules of Civil Procedure is an
award to the opposing party of all of the rea-
sonable attorneys’ fees and other expenses in-
curred as a direct result of the violation.

‘““(B) REBUTTAL EVIDENCE.—The presumption
described in subparagraph (A) may be rebutted
only upon proof by the party or attorney
against whom sanctions are to be imposed
that—

‘(i) the award of attorneys’ fees and other ex-
penses will impose an undue burden on that
party or attorney; or

““(ii) the violation of Rule 11(b) of the Federal
Rules of Civil Procedure was de minimis.

‘““(C) SANCTIONS.—If the party or attorney
against whom sanctions are to be imposed meets
its burden under subparagraph (B), the court
shall award the sanctions that the court deems
appropriate pursuant to Rule 11 of the Federal
Rules of Civil Procedure.’’.

(b) SECURITIES EXCHANGE ACT OF 1934.—Sec-
tion 21 of the Securities Exchange Act of 1934
(15 U.S.C. 78u) is amended by adding at the end
the following new subsection:

““(1) SANCTIONS FOR ABUSIVE LITIGATION.—

‘(1) MANDATORY REVIEW BY COURT.—In any
private action arising under this title, upon
final adjudication of the action, the court shall
include in the record specific findings regarding
compliance by each party and each attorney
representing any party with each requirement of
Rule 11(b) of the Federal Rules of Civil Proce-
dure.

““(2) MANDATORY SANCTIONS.—If the court
makes a finding under paragraph (1) that a
party or attorney violated any requirement of
Rule 11(b) of the Federal Rules of Civil Proce-
dure, the court shall impose sanctions in accord-
ance with Rule 11 of the Federal Rules of Civil
Procedure on such party or attorney.

““(3) PRESUMPTION IN FAVOR OF ATTORNEYS’
FEES AND COSTS.—

‘““(A) IN GENERAL.—Subject to subparagraphs
(B) and (C), for purposes of paragraph (2), the
court shall adopt a presumption that the appro-
priate sanction for failure of the complaint to
comply with any requirement of Rule 11(b) of
the Federal Rules of Civil Procedure is an
award to the opposing party of all of the rea-
sonable attorneys’ fees and other expenses in-
curred as a direct result of the violation.

‘“(B) REBUTTAL EVIDENCE.—The presumption
described in subparagraph (A) may be rebutted
only upon proof by the party or attorney
against whom sanctions are to be imposed
that—

‘(i) the award of attorneys’ fees and other ex-
penses will impose an undue burden on that
party or attorney,; or

““(ii) the violation of Rule 11(b) of the Federal
Rules of Civil Procedure was de minimis.

““(C) SANCTIONS.—If the party or attorney
against whom sanctions are to be imposed meets
its burden under subparagraph (B), the court
shall award the sanctions that the court deems
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appropriate pursuant to Rule 11 of the Federal

Rules of Civil Procedure.”.

SEC. 104. REQUIREMENTS FOR SECURITIES
FRAUD ACTIONS.

(a) SECURITIES ACT OF 1933.—

(1) STAY OF DISCOVERY.—Section 20 of the Se-
curities Act of 1933 (15 U.S.C. 77t) is amended by
adding at the end the following new subsection:

““(k) STAY OF DISCOVERY.—In any private ac-
tion arising under this title, during the pend-
ency of any motion to dismiss, all discovery and
other proceedings shall be stayed unless the
court finds, upon the motion of any party, that
particulariced discovery is necessary to preserve
evidence or to prevent undue prejudice to that
party.”’.

(2) PRESERVATION OF EVIDENCE.—Section 20 of
the Securities Act of 1933 (15 U.S.C. 77t) is
amended by adding at the end the following
new subsection:

““(1) PRESERVATION OF EVIDENCE.—It shall be
unlawful for any person, upon receiving actual
notice that a complaint has been filed in a pri-
vate action arising under this title naming that
person as a defendant and that describes the al-
legations contained in the complaint, to will-
fully destroy or otherwise alter any document,
data compilation (including any electronically
recorded or stored data), or tangible object that
is in the custody or control of that person and
that is relevant to the allegations.’’.

(b) SECURITIES EXCHANGE ACT OF 1934.—Title
I of the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) is amended by adding at the
end the following new section:

“SEC. 36. REQUIREMENTS FOR SECURITIES
FRAUD ACTIONS.

“(a) MISLEADING STATEMENTS AND OMIS-
SIONS.—In any private action arising under this
title in which the plaintiff alleges that the de-
fendant—

‘“(1) made an untrue statement of a material
fact; or

““(2) omitted to state a material fact necessary
in order to make the statements made, in the
light of the circumstances in which they were
made, not misleading;

the complaint shall specify each statement al-
leged to have been misleading, the reason or
reasons why the statement is misleading, and, if
an allegation regarding the statement or omis-
sion is made on information and belief, the
plaintiff shall set forth all information on which
that belief is formed.

““(b) REQUIRED STATE OF MIND.—In any pri-
vate action arising under this title in which the
plaintiff may recover money damages only on
proof that the defendant acted with a particular
state of mind, the plaintiff’s complaint shall,
with respect to each act or omission alleged to
violate this title, specifically allege facts giving
rise to a strong inference that the defendant
acted with the required state of mind.

“(c) MoTION To DisMisS; STAY OF DIs-
COVERY.—

““(1) DISMISSAL FOR FAILURE TO MEET PLEAD-
ING REQUIREMENTS.—In any private action aris-
ing under this title, the court shall, on the mo-
tion of any defendant, dismiss the complaint if
the requirements of subsections (a) and (b) are
not met.

‘““(2) STAY OF DISCOVERY.—In any private ac-
tion arising under this title, during the pend-
ency of any motion to dismiss, all discovery and
other proceedings shall be stayed unless the
court finds upon the motion of any party that
particularized discovery is necessary to preserve
evidence or to prevent undue prejudice to that
party.

““(3) PRESERVATION OF EVIDENCE.—It shall be
unlawful for any person, upon receiving actual
notice that a complaint has been filed in a pri-
vate action arising under this title naming that
person as a defendant and that describes the al-
legations contained in the complaint, to will-
fully destroy or otherwise alter any document,
data compilation (including any electronically
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recorded or stored data), or tangible object that
is in the custody or control of that person and
that is relevant to the allegations.

“(d) LOSS CAUSATION.—In any private action
arising under this title, the plaintiff shall have
the burden of proving that the act or omission
alleged to violate this title caused any loss in-
curred by the plaintiff. Damages arising from
such loss may be mitigated upon a showing by
the defendant that factors unrelated to such act
or omission contributed to the loss.”.

SEC. 105. SAFE HARBOR FOR FORWARD-LOOKING
STATEMENTS.

(a) SECURITIES ACT OF 1933.—Title I of the Se-
curities Act of 1933 (15 U.S.C. 77a et seq.) is
amended by inserting after section 13 the fol-
lowing new section:

“SEC. 13A. APPLICATION OF SAFE HARBOR FOR
FORWARD-LOOKING STATEMENTS.

“(a) SAFE HARBOR.—

‘(1) IN GENERAL.—In any private action aris-
ing under this title that is based on a fraudulent
statement, an issuer that is subject to the report-
ing requirements of section 13(a) or section 15(d)
of the Securities Exchange Act of 1934, a person
acting on behalf of such issuer, or an outside re-
viewer retained by such issuer, shall not be lia-
ble with respect to any forward-looking state-
ment, whether written or oral, if and to the ex-
tent that the statement—

“(A) projects, estimates, or describes future
events; and

“(B) refers clearly (and, except as otherwise
provided by rule or regulation, proximately) to—

‘(i) such projections, estimates, or descrip-
tions as forward-looking statements; and

““(ii) the risk that actual results may differ
materially from such projections, estimates, or
descriptions.

““(2) EFFECT ON OTHER SAFE HARBORS.—The
exemption from liability provided for in para-
graph (1) shall be in addition to any exemption
that the Commission may establish by rule or
regulation under subsection (e).

‘“(b)  DEFINITION OF FORWARD-LOOKING
STATEMENT.—For purposes of this section, the
term ‘forward-looking statement’ means—

“(1) a statement containing a projection of
revenues, income (including income loss), earn-
ings (including earnings loss) per share, capital
expenditures, dividends, capital structure, or
other financial items;

“(2) a statement of the plans and objectives of
management for future operations;

“(3) a statement of future economic perform-
ance contained in a discussion and analysis of
financial condition by the management or in the
results of operations included pursuant to the
rules and regulations of the Commission;

“(4) any disclosed statement of the assump-
tions underlying or relating to any statement
described in paragraph (1), (2), or (3); or

“(5) a statement containing a projection or es-
timate of such other items as may be specified by
rule or regulation of the Commission.

“‘(c) EXCLUSIONS.—The exemption from liabil-
ity provided for in subsection (a) does not apply
to a forward-looking statement that is—

“(1) knowingly made with the expectation,
purpose, and actual intent of misleading inves-
tors;

““(2) except to the extent otherwise specifically
provided by rule, regulation, or order of the
Commission, made with respect to the business
or operations of the issuer, if the issuer—

“(A) has been, during the 3-year period pre-
ceding the date on which the statement was first
made, convicted of any felony or misdemeanor
described in clauses (i) through (iv) of section
15(b)(4)(B), or has been made the subject of a ju-
dicial or administrative decree or order arising
out of a governmental action that—

“(i) prohibits future violations of the anti-
fraud provisions of the securities laws, as that
term is defined in section 3 of the Securities Ex-
change Act of 1934;

““(ii) requires that the issuer cease and desist
from violating the anti-fraud provisions of the
securities laws; or
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“‘(iii) determines that the issuer violated the
anti-fraud provisions of the securities laws;

‘““(B) makes the forward-looking statement in
connection with an offering of securities by a
blank check company, as that term is defined
under the rules or regulations of the Commis-
sion;

“(C) issues penny stock, as that term is de-
fined in section 3(a)(51) of the Securities Ex-
change Act of 1934, and the rules, regulations,
or orders issued pursuant to that section;

‘““(D) makes the forward-looking statement in
connection with a rollup transaction, as that
term is defined under the rules or regulations of
the Commission; or

‘““(E) makes the forward-looking statement in
connection with a going private transaction, as
that term is defined under the rules or regula-
tions of the Commission issued pursuant to sec-
tion 13(e) of the Securities Exchange Act of 1934;
or

““(3) except to the extent otherwise specifically
provided by rule or regulation of the Commis-
sion—

““(A) included in a financial statement pre-
pared in accordance with generally accepted ac-
counting principles;

‘““(B) contained in a registration statement of,
or otherwise issued by, an investment company,
as that term is defined in section 3(a) of the In-
vestment Company Act of 1940;

“(C) made in connection with a tender offer;

‘(D) made by or in connection with an offer-
ing by a partnership, limited liability corpora-
tion, or a direct participation investment pro-
gram, as those terms are defined by rule or regu-
lation of the Commission; or

‘“(E) made in a disclosure of beneficial owner-
ship in a report required to be filed with the
Commission pursuant to section 13(d) of the Se-
curities Exchange Act of 1934.

““(d) STAY PENDING DECISION ON MOTION.—In
any private action arising under this title, the
court shall stay discovery during the pendency
of any motion by a defendant (other than dis-
covery that is specifically directed to the appli-
cability of the exemption provided for in this
section) for summary judgment that is based on
the grounds that—

‘(1) the statement or omission upon which the
complaint is based is a forward-looking state-
ment within the meaning of this section; and

““(2) the exemption provided for in this section
precludes a claim for relief.

‘““(e) AUTHORITY.—In addition to the eremp-
tion provided for in this section, the Commission
may, by rule or regulation, provide eremptions
from liability under any provision of this title,
or of any rule or regulation issued under this
title, that is based on a statement that includes
or that is based on projections or other forward-
looking information, if and to the extent that
any such exemption is, as determined by the
Commission, consistent with the public interest
and the protection of investors.

“(f) COMMISSION DISGORGEMENT ACTIONS.—

‘(1) IN GENERAL.—If the Commission, in any
proceeding, orders or obtains (by settlement,
court order, or otherwise) a payment of funds
from a person who has violated this title
through means that included the utilization of a
forward-looking statement, and if any portion
of such funds is set aside or otherwise held for
or available to persons who suffered losses in
connection with such violation, no person shall
be precluded from participating in the distribu-
tion of, or otherwise receiving, a portion of such
funds by reason of the application of this sec-
tion.

““(2) JUDGMENT FOR LOSSES SUFFERED.—In any
action by the Commission alleging a violation of
this title in which the defendant or respondent
is alleged to have utilized a forward-looking
statement in furtherance of such violation, the
Commission may, upon a sufficient showing, in
addition to all other remedies available to the
Commission, obtain a judgment for the payment
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of an amount equal to all losses suffered by rea-
son of the utilization of the forward-looking
statement.

““(9) EFFECT ON OTHER AUTHORITY OF COM-
MISSION.—Nothing in this section limits, either
expressly or by implication, the authority of the
Commission to exercise similar authority or to
adopt similar rules and regulations with respect
to forward-looking statements under any other
statute under which the Commission exercises
rulemaking authority.”’.

(b) SECURITIES EXCHANGE ACT OF 1934.—Title
I of the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) is amended by adding at the
end the following new section:

“SEC. 37. APPLICATION OF SAFE HARBOR FOR
FORWARD-LOOKING STATEMENTS.

“(a) SAFE HARBOR.—

‘““(1) IN GENERAL.—In any private action aris-
ing under this title that is based on a fraudulent
statement, an issuer that is subject to the report-
ing requirements of section 13(a) or section 15(d)
of the Securities Exchange Act of 1934, a person
acting on behalf of such issuer, or an outside re-
viewer retained by such issuer, shall not be lia-
ble with respect to any forward-looking state-
ment, whether written or oral, if and to the ex-
tent that the statement—

‘““(A) projects, estimates, or describes future
events; and

‘““(B) refers clearly (and, except as otherwise
provided by rule or regulation, proximately) to—

‘(i) such projections, estimates, or descrip-
tions as forward-looking statements; and

““(ii) the risk that actual results may differ
materially from such projections, estimates, or
descriptions.

‘““(2) EFFECT ON OTHER SAFE HARBORS.—The
exemption from liability provided for in para-
graph (1) shall be in addition to any exemption
that the Commission may establish by rule or
regulation under subsection (e).

“(b) DEFINITION OF FORWARD-LOOKING
STATEMENT.—For purposes of this section, the
term ‘forward-looking statement’ means—

‘(1) a statement containing a projection of
revenues, income (including income loss), earn-
ings (including earnings loss) per share, capital
erpenditures, dividends, capital structure, or
other financial items;

“(2) a statement of the plans and objectives of
management for future operations;

‘“(3) a statement of future economic perform-
ance contained in a discussion and analysis of
financial condition by the management or in the
results of operations included pursuant to the
rules and regulations of the Commission;

‘““(4) any disclosed statement of the assump-
tions underlying or relating to any statement
described in paragraph (1), (2), or (3); or

“(5) a statement containing a projection or es-
timate of such other items as may be specified by
rule or regulation of the Commission.

““(c) EXCLUSIONS.—The exemption from liabil-
ity provided for in subsection (a) does not apply
to a forward-looking statement that is—

‘(1) knowingly made with the expectation,
purpose, and actual intent of misleading inves-
tors;

““(2) except to the extent otherwise specifically
provided by rule, regulation, or order of the
Commission, made with respect to the business
or operations of the issuer, if the issuer—

‘“(A) has been, during the 3-year period pre-
ceding the date on which the statement was first
made, convicted of any felony or misdemeanor
described in clauses (i) through (iv) of section
15(b)(4)(B), or has been made the subject of a ju-
dicial or administrative decree or order arising
out of a governmental action that—

‘(i) prohibits future violations of the anti-
fraud provisions of the securities laws;

““(ii) requires that the issuer cease and desist
from violating the anti-fraud provisions of the
securities laws; or

‘“(iii) determines that the issuer violated the
anti-fraud provisions of the securities laws;

‘““(B) makes the forward-looking statement in
connection with an offering of securities by a
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blank check company, as that term is defined
under the rules or regulations of the Commis-
sion;

“(C) issues penny stock;

“(D) makes the forward-looking statement in
connection with a rollup transaction, as that
term is defined under the rules or regulations of
the Commission; or

“(E) makes the forward-looking statement in
connection with a going private transaction, as
that term is defined under the rules or regula-
tions of the Commission issued pursuant to sec-
tion 13(e); or

““(3) except to the extent otherwise specifically
provided by rule or regulation of the Commis-
sion—

“(A) included in financial statements pre-
pared in accordance with generally accepted ac-
counting principles;

“(B) contained in a registration statement of,
or otherwise issued by, an investment company;

“(C) made in connection with a tender offer;

“(D) made by or in connection with an offer-
ing by a partnership, limited liability corpora-
tion, or a direct participation investment pro-
gram, as those terms are defined by rule or regu-
lation of the Commission; or

“(E) made in a disclosure of beneficial owner-
ship in a report required to be filed with the
Commission pursuant to section 13(d).

“(d) STAY PENDING DECISION ON MOTION.—In
any private action arising under this title, the
court shall stay discovery during the pendency
of any motion by a defendant (other than dis-
covery that is specifically directed to the appli-
cability of the exemption provided for in this
section) for summary judgment that is based on
the grounds that—

‘(1) the statement or omission upon which the
complaint is based is a forward-looking state-
ment within the meaning of this section; and

“(2) the exemption provided for in this section
precludes a claim for relief.

‘“(e) AUTHORITY.—In addition to the exemp-
tion provided for in this section, the Commission
may, by rule or regulation, provide exemptions
from liability under any provision of this title,
or of any rule or regulation issued under this
title, that is based on a statement that includes
or that is based on projections or other forward-
looking information, if and to the extent that
any such exemption is, as determined by the
Commission, consistent with the public interest
and the protection of investors.

“(f) COMMISSION DISGORGEMENT ACTIONS.—

‘(1) IN GENERAL.—If the Commission, in any
proceeding, orders or obtains (by settlement,
court order, or otherwise) a payment of funds
from a person who has violated this title
through means that included the utilization of a
forward-looking statement, and if any portion
of such funds is set aside or otherwise held for
or available to persons who suffered losses in
connection with such violation, no person shall
be precluded from participating in the distribu-
tion of, or otherwise receiving, a portion of such
funds by reason of the application of this sec-
tion.

“(2) JUDGMENT FOR LOSSES SUFFERED.—In any
action by the Commission alleging a violation of
this title in which the defendant or respondent
is alleged to have utilized a forward-looking
statement in furtherance of such violation, the
Commission may, upon a sufficient showing, in
addition to all other remedies available to the
Commission, obtain a judgment for the payment
of an amount equal to all losses suffered by rea-
son of the utilization of the forward-looking
statement.

‘“(9) EFFECT ON OTHER AUTHORITY OF COM-
MISSION.—Nothing in this section limits, either
expressly or by implication, the authority of the
Commission to exercise similar authority or to
adopt similar rules and regulations with respect
to forward-looking statements under any other
statute under which the Commission exercises
rulemaking authority.”’.

(¢) INVESTMENT COMPANY ACT OF 1940.—Sec-
tion 24 of the Investment Company Act of 1940
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(15 U.S.C. 80a-24) is amended by adding at the
end the following new subsection:

‘““(9) REGULATORY AUTHORITY FOR FORWARD-
LOOKING STATEMENTS.—

‘““(1) IN GENERAL.—The Commission shall re-
view and, if necessary to carry out the purposes
of this title, promulgate such rules and regula-
tions as may be mecessary to describe conduct
with respect to the making of forward-looking
statements that the Commission deems does not
provide a basis for liability in any private action
arising under this title.

‘““(2) REQUIREMENTS.—A rule or regulation
promulgated under paragraph (1) shall—

““(A) include clear and objective guidance that
the Commission finds sufficient for the protec-
tion of investors;

‘““(B) prescribe such guidance with sufficient
particularity that compliance shall be readily
ascertainable by issuers prior to issuance of se-
curities; and

“(C) provide that forward-looking statements
that are in compliance with such guidance and
that concern the future economic performance
of an issuer of securities registered under section
12 shall be deemed not to be in violation of this
title.

““(3) EFFECT ON OTHER AUTHORITY OF COMMIS-
SION.—Nothing in this subsection limits, either
expressly or by implication, the authority of the
Commission to exercise similar authority or to
adopt similar rules and regulations with respect
to forward-looking statements under any other
statute under which the Commission exercises
rulemaking authority.”’.

SEC. 106. WRITTEN INTERROGATORIES.

(a) SECURITIES ACT OF 1933.—Section 20 of the
Securities Act of 1933 (15 U.S.C. 77t) is amended
by adding at the end the following new sub-
section:

““(m) DEFENDANT’S RIGHT TO WRITTEN INTER-
ROGATORIES.—In any private action arising
under this title in which the plaintiff may re-
cover money damages only on proof that a de-
fendant acted with a particular state of mind,
the court shall, when requested by a defendant,
submit to the jury a written interrogatory on the
issue of each such defendant’s state of mind at
the time the alleged violation occurred.’.

(b) SECURITIES EXCHANGE ACT OF 1934.—Sec-
tion 21 of the Securities Exchange Act of 1934
(15 U.S.C. 78u) is amended by adding at the end
the following new subsection:

“(m) DEFENDANT’S RIGHT TO WRITTEN INTER-
ROGATORIES.—In any private action arising
under this title in which the plaintiff may re-
cover money damages, the court shall, when re-
quested by a defendant, submit to the jury a
written interrogatory on the issue of each such
defendant’s state of mind at the time the alleged
violation occurred.”.

SEC. 107. AMENDMENT TO RACKETEER INFLU-
ENCED AND CORRUPT ORGANIZA-
TIONS ACT.

Section 1964(c) of title 18, United States Code,
is amended by inserting before the period *‘, ex-
cept that no person may rely upon conduct that
would have been actionable as fraud in the pur-
chase or sale of securities to establish a viola-
tion of section 1962”°.

SEC. 108. AUTHORITY OF COMMISSION TO PROS-
ECUTE AIDING AND ABETTING.

Section 20 of the Securities Exchange Act of
1934 (15 U.S.C. 78t) is amended—

(1) by striking the section heading and insert-
ing the following:

“LIABILITY OF CONTROLLING PERSONS AND
PERSONS WHO AID AND ABET VIOLATIONS’’; AND

(2) by adding at the end the following new
subsection:

““(e) PROSECUTION OF PERSONS WHO AID AND
ABET VIOLATIONS.—For purposes of any action
brought by the Commission under paragraph (1)
or (3) of section 21(d), any person that know-
ingly provides substantial assistance to another
person in the violation of a provision of this
title, or of any rule or regulation issued under
this title, shall be—
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‘(1) deemed to be in violation of such provi-
sion; and

“(2) liable to the same extent as the person to
whom such assistance is provided.”’.

SEC. 109. LOSS CAUSATION.

Section 12 of the Securities Act of 1933 (15
U.S.C. 771) is amended—

(1) by inserting ‘‘(a) IN GENERAL.—’’ before
“Any person’’;

(2) by inserting ‘‘, subject to subsection (b),”
after “‘shall be liable’’; and

(3) by adding at the end the following:

““(b) LOSS CAUSATION.—In an action described
in subsection (a)(2), the liability of the person
who offers or sells such security shall be limited
to damages if that person proves that any por-
tion or all of the amount recoverable under sub-
section (a)(2) represents other than the depre-
ciation in value of the subject security resulting
from such part of the prospectus or oral commu-
nication, with respect to which the liability of
that person is asserted, not being true or omit-
ting to state a material fact required to be stated
therein or necessary to make the statement not
misleading, and such portion or all of such
amount shall not be recoverable.”.

SEC. 110. APPLICABILITY.

The amendments made by this title shall not
affect or apply to any private action arising
under title I of the Securities Exchange Act of
1934 or title I of the Securities Act of 1933 com-
menced before the date of enactment of this Act.

TITLE II—REDUCTION OF COERCIVE
SETTLEMENTS
SEC. 201. LIMITATION ON DAMAGES.

Section 36 of the Securities Exchange Act of
1934, as added by section 104 of this Act, is
amended by adding at the end the following
new subsection:

““(e) LIMITATION ON DAMAGES.—

‘(1) IN GENERAL.—Except as provided in para-
graph (2), in any private action arising under
this title, the plaintiff’s damages shall not ex-
ceed the difference between the purchase or sale
price paid or received, as appropriate, by the
plaintiff for the subject security and the value
of that security, as measured by the median
trading price of that security, during the 90-day
period beginning on the date on which the in-
formation correcting the misstatement or omis-
sion is disseminated to the market.

‘“(2) EXCEPTION.—In any private action aris-
ing under this title in which damages are
sought, if the plaintiff sells or repurchases the
subject security prior to the expiration of the 90-
day period described in paragraph (1), the
plaintiff’s damages shall not exceed the dif-
ference between the purchase or sale price paid
or received, as appropriate, by the plaintiff for
the security and the median market value of the
security during the period beginning imme-
diately after dissemination of information cor-
recting the misstatement or omission and ending
on the date on which the plaintiff sells or repur-
chases the security.”’.

SEC. 202. PROPORTIONATE LIABILITY.

Title I of the Securities and Exchange Act of
1934 (15 U.S.C. 78a et seq.) is amended by adding
at the end the following new section:

“SEC. 38. PROPORTIONATE LIABILITY.

““(a) APPLICABILITY.—This section shall apply
only to the allocation of damages among persons
who are, or who may become, liable for damages
in any private action arising under this title.
Nothing in this section shall affect the stand-
ards for liability associated with any private ac-
tion arising under this title.

““(b) LIABILITY FOR DAMAGES.—

‘(1) JOINT AND SEVERAL LIABILITY.—A person
against whom a judgment is entered in any pri-
vate action arising under this title shall be lia-
ble for damages jointly and severally only if the
trier of fact specifically determines that such
person committed knowing securities fraud.

““(2) PROPORTIONATE LIABILITY.—Except as
provided in paragraph (1), a person against
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whom a judgment is entered in any private ac-
tion arising under this title shall be liable solely
for the portion of the judgment that corresponds
to that person’s degree of responsibility, as de-
termined under subsection (c).

“(3) KNOWING SECURITIES FRAUD.—For pur-
poses of this section—

“(A) a defendant engages in ‘knowing securi-
ties fraud’ if that defendant—

“(i) makes a material representation with ac-
tual knowledge that the representation is false,
or omits to make a statement with actual knowl-
edge that, as a result of the omission, one of the
material representations of the defendant is
false; and

“(ii) actually knows that persons are likely to
rely on that misrepresentation or omission; and

““(B) reckless conduct by the defendant shall
not be construed to constitute knowing securi-
ties fraud.

““(c) DETERMINATION OF RESPONSIBILITY.—

‘(1) IN GENERAL.—In any private action aris-
ing under this title in which more than 1 person
is alleged to have violated a provision of this
title, the court shall instruct the jury to answer
special interrogatories, or if there is no jury,
shall make findings, concerning—

““(A) the percentage of responsibility of each
of the defendants and of each of the other per-
sons alleged by any of the parties to have
caused or contributed to the violation, including
persons who have entered into settlements with
the plaintiff or plaintiffs, measured as a per-
centage of the total fault of all persons who
caused or contributed to the violation; and

‘“‘(B) whether such defendant committed
knowing securities fraud.

““(2) CONTENTS OF SPECIAL INTERROGATORIES
OR FINDINGS.—The responses to interrogatories,
or findings, as appropriate, under paragraph (1)
shall specify the total amount of damages that
the plaintiff is entitled to recover and the per-
centage of responsibility of each person found to
have caused or contributed to the damages sus-
tained by the plaintiff or plaintiffs.

“(3) FACTORS FOR CONSIDERATION.—In deter-
mining the percentage of responsibility under
this subsection, the trier of fact shall consider—

““(A) the nature of the conduct of each person;
and

“(B) the nature and extent of the causal rela-
tionship between that conduct and the damages
incurred by the plaintiff or plaintiffs.

“(d) UNCOLLECTIBLE SHARE.—

‘(1) IN GENERAL.—Notwithstanding subsection
(b)(2), in any private action arising under this
title, if, upon motion made not later than 6
months after a final judgment is entered, the
court determines that all or part of a defend-
ant’s share of the judgment is not collectible
against that defendant or against a defendant
described in subsection (b)(1), each defendant
described in subsection (b)(2) shall be liable for
the uncollectible share as follows:

““(A) PERCENTAGE OF NET WORTH.—Each de-
fendant shall be jointly and severally liable for
the wuncollectible share if the plaintiff estab-
lishes that—

‘(i) the plaintiff is an individual whose recov-
erable damages under the final judgment are
equal to more than 10 percent of the net finan-
cial worth of the plaintiff; and

“‘(ii) the net financial worth of the plaintiff is
equal to less than $200,000.

““(B) OTHER PLAINTIFFS.—With respect to any
plaintiff not described in subparagraph (A),
each defendant shall be liable for the
uncollectible share in proportion to the percent-
age of responsibility of that defendant, except
that the total liability under this subparagraph
may not exceed 50 percent of the proportionate
share of that defendant, as determined under
subsection (c)(2).

““(2) OVERALL LIMIT.—In no case shall the
total payments required pursuant to paragraph
(1) exceed the amount of the uncollectible share.

““(3) DEFENDANTS SUBJECT TO CONTRIBUTION.—
A defendant against whom judgment is not col-
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lectible shall be subject to contribution and to
any continuing liability to the plaintiff on the
judgment.

‘““(e) RIGHT OF CONTRIBUTION.—To the extent
that a defendant is required to make an addi-
tional payment pursuant to subsection (d), that
defendant may recover contribution—

‘(1) from the defendant originally liable to
make the payment;

‘“(2) from any defendant liable jointly and
severally pursuant to subsection (b)(1);

“(3) from any defendant held proportionately
liable pursuant to this subsection who is liable
to make the same payment and has paid less
than his or her proportionate share of that pay-
ment; or

““(4) from any other person responsible for the
conduct giving rise to the payment that would
have been liable to make the same payment.

““(f) NONDISCLOSURE TO JURY.—The standard
for allocation of damages under subsections (b)
and (c) and the procedure for reallocation of
uncollectible shares under subsection (d) shall
not be disclosed to members of the jury.

““(9) SETTLEMENT DISCHARGE.—

‘““(1) IN GENERAL.—A defendant who settles
any private action arising under this title at
any time before final verdict or judgment shall
be discharged from all claims for contribution
brought by other persons. Upon entry of the set-
tlement by the court, the court shall enter a bar
order constituting the final discharge of all obli-
gations to the plaintiff of the settling defendant
arising out of the action. The order shall bar all
future claims for contribution arising out of the
action—

‘“(4) by any person against the settling de-
fendant; and

‘““(B) by the settling defendant against any
person, other than a person whose liability has
been extinguished by the settlement of the set-
tling defendant.

‘““(2) REDUCTION.—If a person enters into a
settlement with the plaintiff prior to final ver-
dict or judgment, the verdict or judgment shall
be reduced by the greater of—

“(A) an amount that corresponds to the per-
centage of responsibility of that person; or

‘““(B) the amount paid to the plaintiff by that
person.

““(h) CONTRIBUTION.—A person who becomes
liable for damages in any private action arising
under this title may recover contribution from
any other person who, if joined in the original
action, would have been liable for the same
damages. A claim for contribution shall be de-
termined based on the percentage of responsi-
bility of the claimant and of each person
against whom a claim for contribution is made.

“(i) STATUTE OF LIMITATIONS FOR CONTRIBU-
TION.—Once judgment has been entered in any
private action arising under this title deter-
mining liability, an action for contribution shall
be brought not later than 6 months after the
entry of a final, nonappealable judgment in the
action, except that an action for contribution
brought by a defendant who was required to
make an additional payment pursuant to sub-
section (d) may be brought not later than 6
months after the date on which such payment
was made.”’.

SEC. 203. APPLICABILITY.

The amendments made by this title shall not
affect or apply to any private action arising
under title I of the Securities Exchange Act of
1934 commenced before the date of enactment of
this Act.

TITLE III—AUDITOR DISCLOSURE OF
CORPORATE FRAUD
SEC. 301. FRAUD DETECTION AND DISCLOSURE.

(a) IN GENERAL.—The Securities Exchange Act
of 1934 (15 U.S.C. 78a et seq.) is amended by in-
serting immediately after section 10 the fol-
lowing new section:

“SEC. 10A. AUDIT REQUIREMENTS.

‘““(a) IN GENERAL.—Each audit required pursu-

ant to this title of the financial statements of an
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issuer by an independent public accountant
shall include, in accordance with generally ac-
cepted auditing standards, as may be modified
or supplemented from time to time by the Com-
mission—

‘(1) procedures designed to provide reasonable
assurance of detecting illegal acts that would
have a direct and material effect on the deter-
mination of financial statement amounts;

““(2) procedures designed to identify related
party transactions that are material to the fi-
nancial statements or otherwise require disclo-
sure therein; and

“(3) an evaluation of whether there is sub-
stantial doubt about the ability of the issuer to
continue as a going concern during the ensuing
fiscal year.

“(b) REQUIRED RESPONSE TO AUDIT DISCOV-
ERIES.—

““(1) INVESTIGATION AND REPORT TO MANAGE-
MENT.—If, in the course of conducting an audit
pursuant to this title to which subsection (a) ap-
plies, the independent public accountant detects
or otherwise becomes aware of information indi-
cating that an illegal act (whether or not per-
ceived to have a material effect on the financial
statements of the issuer) has or may have oc-
curred, the accountant shall, in accordance
with generally accepted auditing standards, as
may be modified or supplemented from time to
time by the Commission—

““(A)(i) determine whether it is likely that an
illegal act has occurred; and

““(ii) if so, determine and consider the possible
effect of the illegal act on the financial state-
ments of the issuer, including any contingent
monetary effects, such as fines, penalties, and
damages; and

‘““(B) as soon as practicable, inform the appro-
priate level of the management of the issuer and
assure that the audit committee of the issuer, or
the board of directors of the issuer in the ab-
sence of such a committee, is adequately in-
formed with respect to illegal acts that have
been detected or have otherwise come to the at-
tention of such accountant in the course of the
audit, unless the illegal act is clearly incon-
sequential.

““(2) RESPONSE TO FAILURE TO TAKE REMEDIAL
ACTION.—If, after determining that the audit
committee of the board of directors of the issuer,
or the board of directors of the issuer in the ab-
sence of an audit committee, is adequately in-
formed with respect to illegal acts that have
been detected or have otherwise come to the at-
tention of the accountant in the course of the
audit of such accountant, the independent pub-
lic accountant concludes that—

‘““(A) the illegal act has a material effect on
the financial statements of the issuer;

‘““(B) the senior management has not taken,
and the board of directors has not caused senior
management to take, timely and appropriate re-
medial actions with respect to the illegal act;
and

“(C) the failure to take remedial action is rea-
sonably expected to warrant departure from a
standard report of the auditor, when made, or
warrant resignation from the audit engagement;

the independent public accountant shall, as
soon as practicable, directly report its conclu-
sions to the board of directors.

“(3) NOTICE TO COMMISSION; RESPONSE TO
FAILURE TO NOTIFY.—An issuer whose board of
directors receives a report under paragraph (2)
shall inform the Commission by notice not later
than 1 business day after the receipt of such re-
port and shall furnish the independent public
accountant making such report with a copy of
the notice furnished to the Commission. If the
independent public accountant fails to receive a
copy of the notice before the expiration of the
required I-business-day period, the independent
public accountant shall—

““(A) resign from the engagement,; or

‘““(B) furnish to the Commission a copy of its
report (or the documentation of any oral report
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given) not later than 1 business day following
such failure to receive notice.

‘“(4) REPORT AFTER RESIGNATION.—If an inde-
pendent public accountant resigns from an en-
gagement under paragraph (3)(A), the account-
ant shall, not later than 1 business day fol-
lowing the failure by the issuer to notify the
Commission under paragraph (3), furnish to the
Commission a copy of the accountant’s report
(or the documentation of any oral report given).

“(c) AUDITOR LIABILITY LIMITATION.—No
independent public accountant shall be liable in
a private action for any finding, conclusion, or
statement expressed in a report made pursuant
to paragraph (3) or (4) of subsection (b), includ-
ing any rule promulgated pursuant thereto.

‘“(d) CIVIL PENALTIES IN CEASE-AND-DESIST
PROCEEDINGS.—If the Commission finds, after
notice and opportunity for hearing in a pro-
ceeding instituted pursuant to section 21C, that
an independent public accountant has willfully
violated paragraph (3) or (4) of subsection (b),
the Commission may, in addition to entering an
order under section 21C, impose a civil penalty
against the independent public accountant and
any other person that the Commission finds was
a cause of such violation. The determination to
impose a civil penalty and the amount of the
penalty shall be governed by the standards set
forth in section 21B.

““(e) PRESERVATION OF EXISTING AUTHORITY.—
Except as provided in subsection (d), nothing in
this section shall be held to limit or otherwise
affect the authority of the Commission under
this title.

““(f) DEFINITION.—As used in this section, the
term ‘illegal act’ means an act or omission that
violates any law, or any rule or regulation hav-
ing the force of law.”’.

(b) EFFECTIVE DATES.—The amendment made
by subsection (a) shall apply to each annual re-
port—

(1) for any period beginning on or after Janu-
ary 1, 1996, with respect to any registrant that
is required to file selected quarterly financial
data pursuant to the rules or regulations of the
Securities and Exchange Commission; and

(2) for any period beginning on or after Janu-
ary 1, 1997, with respect to any other registrant.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, S. 240,
the Private Securities Litigation Re-
form Act of 1995, is the bill we take up
today. There is no doubt that this bill
is considered by some to be rather con-
tentious. But this legislation is impor-
tant and necessary to fix the problem
caused by frivolous lawsuits that are
making it difficult for companies to
raise the capital needed to fuel our
economy.

This bill seeks to strike the right
balance, which is always difficult, be-
tween protecting the rights of those
who are truly aggrieved and yet not
opening the door to frivolous litiga-
tion. This legislation is necessary as
there has developed a small but very
effective cadre of lawyers who bring
suits not to help recover losses for
those who are truly aggrieved but be-
cause they see an opportunity to strike
it rich for themselves.

There is a term for this kind of law-
suit, they are called ‘‘strike suits.” A
strike suit occurs when a lawyer
searches very carefully for negative
news announcements by a company or
a decline in a company stock price.
Then these lawyers race to the court-
house to file a suit alleging securities
frauds, alleging mismanagement, or
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misinformation. I look to my col-
leagues on the floor from Alaska for an
analogy—there is gold in the hills if a
firm offers a security. There are law-
yers who are mining that gold for
themselves. Sometimes, even if a stock
price goes up, lawyers will race to
bring suits because they allege that
they were not given information that
this company would have higher earn-
ings than anticipated. Imagine. If there
is bad news, you are vulnerable. If
there is good news, you are vulnerable.

Mr. President, the purpose of the
courts and the American judicial sys-
tem is not to make these lawyers rich.
It is to legitimately protect those who
have been aggrieved; those who have
been taken advantage of, who have suf-
fered due to fraud, or who have suffered
due to the deliberate withholding of in-
formation or insider trading.

The question is not should these
suits be stopped. The contentious na-
ture of this legislation comes from the
question of how to protect the rights of
our citizens and the integrity of the
capital markets to assure there is not
insider trading, taking advantage of in-
formation, withholding information, or
misrepresenting facts to steal people’s
money, and at the same time protect
companies from strike suits.

Let me first commend my distin-
guished colleagues, Senators DOMENICI
and DoDD, for their tireless work in
spearheading the effort to reform secu-
rities litigation. I also want to thank
Senator GRAMM for his leadership on
this issue as chairman of the Securities
Subcommittee.

Over the past 2 years, the Banking
Committee has heard substantial testi-
mony that certain lawyers file frivo-
lous strike suits alleging violations of
Federal securities laws in hopes that
defendants will quickly settle. These
suits, which unnecessarily interfere
with, and increase the cost of, raising
capital, are often based on nothing
more than a company’s announcement
of bad news, not evidence of fraud. In
addition, the fact that many of these
lawsuits are brought as class actions
has produced an in terrorem effect on
corporate America.

S. 240 provides a strong disincentive
for filing abusive lawsuits. It hits
strike suit artists where it hurts—in
the pocketbook. S. 240 does not contain
a loser-pays provision. That would go
too far. A loser-pays provision makes it
difficult, if not impossible, for injured
investors to maintain a legitimate
cause of action.

Instead, the bill requires courts to
make specific findings about whether
an attorney violated rule 11 and to
sanction attorneys who do.

One study showed that, in the early
1980’s every company in one part of the
business sector that had a market loss
of $20 million or more in its capitaliza-
tion was sued. Another survey of ven-
ture-backed companies in existence for
less than 10 years—small companies
that are the engine of economic
growth—showed that one in six of
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those companies had been sued at least
once.

These lawsuits are expensive. The
statistics show that although many
suits are still pending, these suits have
consumed on average over 1,000 hours
of management time and legal cost—
per case—of over $690,000 that the com-
pany has had to pay out. That is a lot
of time and that is a lot of money.

Does Congress want to let this trend
continue? This Senator cannot sit idly
by and permit small businesses to be
the target of abusive lawsuits. Most of
these companies are startup or high-
technology businesses, which play an
important role in our economy. These
businesses provide new, innovative
products to consumers, improving the
quality of life and the way we conduct
business.

Small startup, high-technology firms
depend on research and development
for their new products. As products
succeed, fail, or sometimes just take
longer to develop, the stock price of
these companies may fluctuate. This
stock price fluctuation or product de-
velopment slowdown is not, on its face,
evidence of fraud. Yet, in many States,
alleging that a product did not succeed
and the price of the company’s stock
dropped is enough to sustain a com-
plaint in a securities fraud lawsuit.

S. 240 creates a uniform pleading
standard that will help to weed out
frivolous complaints before companies
must pay heavy legal bills. S. 240, codi-
fies the pleading standard of the second
circuit in New York, which requires
that a plaintiff plead facts giving rise
to a strong inference of the defendant’s
fraudulent intent.

Small, startup, and high-technology
companies have become sitting ducks
for securities fraud lawsuits. The costs
of defending a securities fraud com-
plaint, which does not have to show
any evidence of fraud, is enormous. Ac-
cording to the American Electronics
Association, who testified at one of the
committee’s hearings, of the 300 or so
lawsuits filed every year, almost 93
percent settle at an average settlement
cost of $8.6 million.

Furthermore, it is not just the com-
pany that is sued. Other, peripheral,
deep-pocket defendants are joined to
ensure there is enough money available
to produce a meaningful recovery. As a
result, underwriters, lawyers, account-
ants, and other professionals have be-
come prime targets of securities fraud
lawsuits. Insurance companies that
provide director and officer liability in-
surance also pay up in these settle-
ments. In 1994 alone, insurers and com-
panies paid out $1.4 billion to settle se-
curities fraud lawsuits.

Mr. President, this is not to say that
some of those suits may not have been
bona fide. But all too often companies
are paying simply to stop the litigation
because they cannot afford the legal
bills or they cannot afford the incred-
ible negative exposure that a case can
bring, especially under the system of
joint and several liability.
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S. 240 modifies the doctrine of joint
and several liability for peripheral de-
fendants, who are named in the lawsuit
more for their deep pockets than their
culpability.

In the current system, if you have
any connection to the defendant com-
panies, if they can tie you in at all, you
can be held liable for the full amount
of the judgment. Even that defendant
who has only a scintilla of liability for
wrongdoing, or culpability or neg-
ligence—not gross negligence, not
knowing or wanton misconduct, not
fraud—has a chance of being held 100
percent liable for damages. That is just
not fair. That is wrong.

Who benefits from these settlements?
Not the plaintiffs. According to the
statistics, the victims of these so-
called frauds generally get pennies on
the dollar. They are just being used.

Not only is this unfair, but often the
investors do not understand exactly
what the settlement represents, what
their portion of the settlement is, or
why the lawyers even recommended
the settlement.

S. 240 requires that certain informa-
tion be provided to class members and
that counsel be available to answer
questions about the settlement.

No longer will attorneys be able to
make a settlement for $6 million, $7
million, and not properly inform the
people in the class. Nor will the attor-
neys be able to pocket most of the set-
tlement while class members receive
pennies for their losses.

As one witness told the committee,
and I quote:

As a stockholder, I feel that lawyers use
the stockholders as a steppingstone, preying
on their misfortune, as a means to file a law-
suit that will inevitably settle, in which the
lawyers will reap millions in fees while their
clients recover pennies on the dollar in their
losses.

S. 240 limits the award of the attor-
ney’s fees to a ‘‘reasonable’ percentage
of the damages awarded to investors.
Notably, it is the investors who end up
paying the costs of these lawsuits.

Institutional investors, with about
$9.5 trillion in assets, approximately
$4.5 trillion of which are pension funds,
are long-term investors. This means
that the value of retirees’ pension fund
investments are adversely affected by
abusive litigation. As the Council for
Institutional Investors advised the
committee, and I quote:

We are . . . hurt if the system allows some-
one to force us to spend huge sums of money
in legal costs by merely paying ten dollars
and filing a meritless cookie cutter com-
plaint against a company or its accountants.

Abusive litigation also severely im-
pacts the willingness of corporate man-
agers to disclose information to the
marketplace. Many companies refuse
to talk or write about future business
plans, knowing that projections that
do not materialize will inevitably lead
to lawsuits, many of which will simply
allege that a prediction did not come
true. Once discovery begins, plaintiff’s
counsel begins what we call a fishing
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expedition for evidence. And as one
witness told the committee, the over-
broad discovery request in this typical
case ended up with the company pro-
ducing over 1,500 boxes of documents at
an expense of $1.4 million. Companies
cannot continue to spend the time and
the money that these cases cost. So
many times they are forced to settle
meritless cases.

As a result, investors do not have the
benefit of knowing about the future
plans of a company because companies
are afraid to make that information
available. As a former SEC Chairman
told the committee, and I quote:

Shareholders are also damaged due to the
chilling effect of the current system on the
robustness and candor of disclosure. Under-
standing a company’s own assessment of its
future potential would be amongst the most
valuable information shareholders and po-
tential investors could have.

S. 240 will encourage companies to
make what we call forward-looking
statements by reducing the threat of
abusive litigation. Companies that
make projections and that provide a
clear warning to investors that the
projections may not be accurate will be
protected from costly litigation.

Some have said that this safe harbor
for forward looking statements would
give license for companies to say any-
thing. That it will give license to the
quick buck artist, the penny stock
guys, the people who come out with
IPO’s. This is not true. We have ex-
cluded newly started companies which
have not established a track record
from this protection. Only recognized
companies with substantial interests
will get this protection. Most impor-
tantly, if a defendant knowingly makes
a false or misleading forecast, they are
not protected.

The statement that this legislation
will allow companies to knowingly lie
and get away with it—and that state-
ment has been made—is just not true.
If you knowingly lie, if you inten-
tionally mislead, you can be held lia-
ble. There is no safe harbor for initial
public offerings, for blank check offer-
ings, for rollups, for penny stocks, for
tender offers and leveraged buyouts.
Safe harbor does not affect the power
to bring an enforcement case.

Now, exactly who are the victims of
securities fraud? Many times, there is
no victim. Instead there is just a pro-
fessional plaintiff whose name appears
in the lawsuits, these names appear
time after time after time. In one case,
a retired lawyer appeared as the lead
plaintiff in 300 lawsuits, he bought
small numbers of shares in many com-
panies and then served when they were
sued. Last year, an Ohio judge refused
to permit class action certification,
noting that the lead defendant had
filed 182 class action suits in 12 years.

Now, that is not what the private
right of action is intended to do.

S. 240 discourages the use of profes-
sional plaintiffs by eliminating the
bonus payments to plaintiffs and pro-
hibiting referral fees. In other words, if
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you are one of these people who bought
10 shares in 700, 800, or 900 companies
you can no longer receive a bonus when
a lawyer uses your name for a suit.

The practice of using professional
plaintiffs permits the lawyers to hire
the client. Professional plaintiffs also
permit the lawyer to win the ‘“‘race to
the courthouse’ in filing a complaint.
Often whoever files a claim first be-
comes the lead plaintiff, the lead coun-
sel, even when multiple complaints are
filed against the companies alleging se-
curities fraud.

Because the huge settlements in
these cases provide significant fees to
counsel, the competition is fierce. This
bill creates a new procedure to ensure
that the plaintiffs who are legitimately
damaged, who have a real stake, who
are not these professional plaintiffs,
who own 1 share or 10 shares in mul-
tiple companies, can control the suit.
This bill says the institutional inves-
tors, the people who have billions in
pension funds, the retirees, those man-
agers will have a greater stake in the
case.

Can you imagine empowering some-
body who owns 10 shares to represent
you when you represent 500 million.
Someone who has a half billion dollars
invested could have no say in who the
attorney will be, or what the eventual
settlement will be while the case is
managed by someone who has only 10
shares.

Mr. DOMENICI. Will the Senator
yield for some observations?

Mr. D’ AMATO. Certainly.

Mr. DOMENICI. The Senator said it
would be managed by shareholders
with 10 shares.

Mr. D’AMATO. That is what is tak-
ing place now.

Mr. DOMENICI. Actually, it is even
worse than that because it is managed
by the lawyer of the shareholder of 10
shares.

Mr. D’ AMATO. Correct. Because in
many cases the shareholder receives a
bonus from the lawyer but is not other-
wise involved in the case.

Mr. DOMENICI. The lawyer calls
himself an entrepreneurial lawyer in
this case. He is in business. It is not
the shareholder; it is the lawyer who is
in the business of managing the law-
suit. In fact, I will quote some courts
that have found that to be the case.

Mr. D’AMATO. That is correct. I
thank the Senator for bringing this
point to the floor. Again I would like
to commend Senator DOMENICI and
Senator DopD who have labored for
years to craft a bill that is fair, that is
balanced, that protects those investors,
the small investors, the pension people,
who have invested their life savings
and also protects businesses who raise
the capital that keeps our communities
healthy, from lawyers who go after
deep pocket firms and file suits against
people just because their projections
did not come true. This bill will curb
private securities fraud lawsuits, but
only the frivolous ones that result
from abusive practices. Victims of se-
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curities fraud will not be left without
remedy. The time for reform of this
system is now. This bill has 51 cospon-
sors and I urge all of my colleagues to
support this legislation. It is well
crafted. It is contentious only because
it tries to strike a balance. Whenever
you try to find a middle ground there
are people on either side who think you
should go further in their direction. No
one can doubt that the system is out of
control and it needs fixing; that is
what we attempt to do with this legis-
lation.

Mr. President, I yield the floor.

Mr. DOMENICI. Senator DODD, why
do you not proceed and I will follow
you, if it is all right?

Mr. DODD. Let me inquire, Mr. Presi-
dent, of my colleague from Maryland,
does my colleague from Maryland, the
ranking member of the banking com-
mittee if he wishes to proceed first. I
am obviously interested in the bill, but
I also appreciate immensely the senior-
ity system.

Mr. SARBANES. We are quite happy
to hear the three proponents of the bill
who are on the floor now. We heard
from Senator D’AMATO, and we would
be happy to hear from the Senator
from Connecticut and Senator DOMEN-
ICI. And then those of us who oppose it
might have a chance to make our
statements. But I would be happy to
defer to the Senator from Connecticut.
Then we can address his comments.

Mr. DODD. I thank my colleague
from Maryland.

Mr. President, let me begin by thank-
ing my colleague from New Mexico. I
worked with him for a long time on
this issue, Mr. President. We go back
several years. This is not a recent
event but rather goes back into the
previous Congress and before, so I
thank him for his tremendous efforts
in helping us fashion a piece of legisla-
tion here that we hope will attract the
support of a substantial number of our
colleagues. It has already, as my col-
league from New York pointed out—
and I thank my colleague from New
York, the chairman of the Banking
Committee, for his leadership on this
issue for setting up a set of hearings
for us, timely hearings, and a markup
of this legislation and bringing the bill
to the floor.

I also want to commend my colleague
from Maryland who has a different
point of view on this legislation but
nonetheless is working cooperatively
with us, expressing his points of view
very forcefully and offered various
amendments in the committee, and I
am confident he will again on the floor.

Mr. President, this is an important
day for American investors and for the
American economy. This is the day we
start a full Senate debate on a bill that
would restore, in my view, fairness and
integrity to our securities litigation
system.

To some this may sound like a dry
and technical subject. But in reality it
is crucial to our investors, our econ-
omy and our international competi-
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tiveness. We are all counting on our
high-technology firms to fuel our econ-
omy into the 21st century. We are
counting on them to lead the charge
for us in the global marketplace, so to
speak. Those are the same firms that
are most hamstrung, I would point out,
by a securities litigation system that,
frankly, works for no one, save plain-
tiffs’ attorneys.

Over the past year-and-a-half the
process by which private individuals
bring securities lawsuits has been
under the microscope. The result of
this intense scrutiny has been to dra-
matically change the terms of the de-
bate. We are no longer arguing about
whether the current system needs to be
repaired. We are now focused on how
best to repair it. Even those who once
maintained that the litigation system
needed no reform are now conceding
that substantive and meaningful
changes are required if we are to main-
tain the fundamental integrity of pri-
vate securities litigation.

The flaws, Mr. President, of the cur-
rent system are simply too obvious to
deny. The record is replete with exam-
ples of how the system is being abused,
and misused. In fact, the Chairman of
the Securities and Exchange Commis-
sion, Arthur Levitt, said at the begin-
ning of this year—and I quote him—
“There is no denying,” he said, ‘‘that
there are real problems in the current
system,”’—speaking of securities litiga-
tion—‘‘problems that need to be ad-
dressed not just because of abstract
rights and responsibilities, but because
investors and markets are being hurt
by litigation excesses.”

The legislation under consideration
today is based upon a bill that the dis-
tinguished Senator from New Mexico
and I have introduced for the last sev-
eral Congresses. While there are some
provisions from the original version of
S. 240 that, frankly, I would have liked
to have seen included in this bill—and
we will discuss that later—I under-
stand, as I think my colleagues do, the
need to produce a consensus document
if you are going to proceed. Producing
a balanced bill is never easy. The old
saw, Mr. President, that ‘“if a com-
promise makes everyone somewhat
angry, then it must be fair” is per-
fectly apt for today’s debate. But that
is what we have today, Mr. President, a
bill that carefully and considerately
balances the need for our high-growth
industries with the legitimate rights of
investors, large and small.

I am proud of the spirit of fairness
and equity that permeates this legisla-
tion. I am also proud, Mr. President, of
the fact that this legislation tackles a
very complicated and difficult issue in
a thoughtful way that avoids excess
and achieves, I believe, and I think my
colleagues from New York and New
Mexico do, a meaningful equilibrium
under which all of the interested par-
ties can survive and thrive.

Moreover, Mr. President, perhaps
most importantly, this is a broadly bi-
partisan effort. This bill passed the
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Banking Committee 11-4, with strong
support from both sides of the political
aisles. And the 51 cosponsors of S. 240
in this body are composed of U.S. Sen-
ators from both parties, reflecting all
points on the so-called ideological
spectrum. H.L.. Mencken once said,
every problem has a solution that is
neat, simple, and usually wrong. Be-
lieve me, if there were a simple solu-
tion to the problem besetting securi-
ties litigation today almost everyone
in this Chamber would have jumped at
it. But those problems are so pervasive
and complex that we have moved far
beyond the point where the public in-
terest is served by waiting for the
courts or other bodies to fix them for
us.

The private securities litigation sys-
tem is far too important to the integ-
rity and vitality of American capital
markets to continue to allow it to be
undermined by those who seek to line
their own pockets with abusive and
meritless suits. Let me be clear, Mr.
President, private securities litigation
is an indispensable tool with which de-
frauded investors can recover their
losses without having to rely upon
Government action.

Mr. President, I cannot possibly over-
state just how critical securities law-
suits brought by private individuals
are to ensuring public and global con-
fidence in our capital markets. I be-
lieve that very deeply. These private
actions help deter wrongdoing, help
guarantee that corporate officers, audi-
tors and directors, lawyers and others
properly perform their jobs. That is the
high standard to which this legislation
seeks to return the securities litigation
system. But as it stands today, the cur-
rent system has drifted so far from
that noble role that we see more bucca-
neering barristers taking advantage of
the system than we do corporate
wrongdoers being exposed by it.

But there is more at risk, Mr. Presi-
dent, if we fail to reform this flawed
system. Quite simply put, the way the
private litigation system works today
is costing millions of investors, the
vast majority of whom do not partici-
pate in these lawsuits, their hard-
earned cash. As Ralph Whitworth of
the United Shareholders Association
told the securities subcommittee—I
quote him—*‘The winners in these suits
are invariably lawyers who collect
huge contingency fees, professional
’plaintiffs,” who’—as our colleague
from New York has already described—
‘“‘collect bonuses, and, in cases where
fraud has been committed, executives
and board members who use corporate
funds and corporate-owned insurance
policies to escape personal liability.
The one constant,”” he went on to say,
“‘is that the shareholders pay for it
all.”

And Maryellen Anderson from the
Connecticut Retirement and Trust
Funds testified that the participants in
the pension funds,

* % * are the ones who are hurt if a system
allows someone to force us to spend huge
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sums of money in legal costs * * * when that
plaintiff is disappointed in his or her invest-
ment.

Our pensions and jobs depend on our em-
ployment by and investment in our compa-
nies.

If we saddle our companies with big and
unproductive costs * * *, We cannot be sur-
prised if our jobs and raises begin to dis-
appear and our pensions come up short as
our population ages.

There lies the risk of allowing the
current securities litigation system to
continue to run out of control. Ulti-
mately, it is the average investor, the
retired pensioner who will pay the
enormous costs clearly associated with
this growing problem.

Much of the problem lies in the fact
that private litigation has evolved over
the years as a result of court decisions
rather than explicit congressional ac-
tion.

Private actions under rule 10(b) were
never expressly set out by Congress,
but have been construed and refined by
courts, with the tacit consent of Con-
gress.

But the lack of congressional in-
volvement in shaping private litigation
has created conflicting legal standards
and has provided too many opportuni-
ties for abuse of investors and compa-
nies.

First, it has become increasingly
clear that securities class actions are
extremely vulnerable to abuses by en-
trepreneurs masquerading as lawyers.
As two noted legal scholars recently
wrote in the Yale Law Review:

* * * The potential for opportunism in
class actions is so pervasive and evidence
that plaintiffs’ attorneys sometimes act
opportunistically so substantial that it
seems clear that plaintiffs’ attorneys often
do not act as investors’ ‘‘faithful cham-
pions.”

It is readily apparent to many ob-
servers in business, academia—and
even Government—that plaintiffs’ at-
torneys appear to control the settle-
ment of the case with little or no influ-
ence from either the ‘‘named’ plain-
tiffs or the larger class of investors.

For example, during the extensive
hearings on the issue before the Sub-
committee on Securities, a lawyer
cited one case as a supposed show-
piece—using his words—of how well the
existing system works. This particular
case was settled before trial for $33 mil-
lion.

The lawyers asked the court for more
than $20 million of that amount in fees
and costs. The court then awarded the
plaintiffs’ lawyers $11 million and the
defense lawyers for the company $3
million.

Investors recovered only 6.5 percent
of their recoverable damages. That is
6% cents on the dollar.

That is a case cited by those who are
opposed to this legislation as a show-
case example of how the system works.

This kind of settlement sounds good
for entrepreneurial attorneys, but it
does little to benefit companies, inves-
tors or even the plaintiffs on whose be-
half the suit was brought.
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It should not surprise anyone that
those who benefit most from the flaws
in the current system are the same
people who are the most vociferous in
opposing the provisions in this bill that
would clean up the mess.

It is not the companies, nor investors
nor even plaintiffs—large or small—
who are fueling the opposition.

The loudest squeals come from the
lawyers who will no longer be able to
feather their nests by picking clean as
many corporate defendants as possible.

A second area of abuse is frivolous
litigation. Companies, particularly in
the high-technology and bio-tech-
nology industries, face groundless secu-
rities litigation days or even hours
after adverse earnings announcements.

In fact, the chilling consequence of
these lawsuits is that companies, espe-
cially new companies in emerging in-
dustries, frequently release only the
minimum information required by law
so that they will not be held liable for
any innocent, forward-looking state-
ment that they may make.

In fact, I received a letter just this
past Monday from Raytheon Co., one of
the Nation’s largest high-technology
firms.

Raytheon made a tender offer of $64 a
share for E-Systems, Inc., a 41-percent
premium over the closing market
price. Let me allow Raytheon to ex-
plain what happened next:

Notwithstanding the widely held view that
the proposed transaction was eminently fair
to E-Systems shareholders, the first of eight
purported class action suits was filed less
than 90 minutes after the courthouse doors
opened on the day that the transaction was
announced. Ninety minutes, Mr. President.
This was a letter sent to me on June 19.

You tell me we do not have a problem
here. Minutes after announcement, the
lawsuits, before any examination, any
inquiry is made, 90 minutes later there
is a lawsuit being filed for millions of
dollars claiming unfairness. That is
what is wrong, and that is what this
bill tries to correct. This ought not to
be a matter of division in this body.
This is a mess, and it should be cleaned
up.

No one lawyer could possibly have in-
vestigated the facts this quickly. What
the lawyers want is to force a quick
settlement. That is all this is. This is a
holdup. You would get arrested in most
States if you try to do this to a re-
tailer.

The Supreme Court in Blue Chip
Stamps versus Manor Drug Store
echoed this concern about abusive liti-
gation, pointing out:

[TIn the field of Federal securities laws
governing disclosure of information, even a
complaint which by objective standards may
have very little success at trial has a settle-
ment value to the plaintiff out of any pro-
portion to its prospect of success at trial . . .
the very pendency of the lawsuit may frus-
trate or delay normal business activity of
the defendant which is totally unrelated to
the lawsuit.

The third area of abuse is that the
current framework for assessing liabil-
ity is simply unfair and creates a pow-
erful incentive to sue those with the
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deepest pockets, regardless of their rel-
ative complicity in the alleged fraud.

The result of the existing system of
joint and severable liability is that
plaintiffs’ attorneys seek out any pos-
sible corporation or individual that has
little relation to the alleged fraud—but
which may have extensive insurance
coverage or otherwise may have finan-
cial reserves.

Although these defendants could fre-
quently win their case were it to go to
trial—we all know it happens—the ex-
pense of protracted litigation and the
threat of being forced to pay all the
damages makes it more economically
efficient for them to settle with the
plaintiffs’ attorneys, and that is what
happens.

The current Chairman of the SEC,
Arthur Levitt, as well as two former
Chairmen, Richard Breeden and David
Ruder, have all spoken out against the
abuses of joint and several liability.

Chairman Levitt said at the April 6
hearing of the Securities subcommittee
that he was concerned, in particular,
“‘about accountants being unfairly
charged for amounts that go far beyond
their involvement in particular fraud.”

Frequently, these settlements do not
appreciably increase the amount of
losses recovered by the actual plain-
tiffs, but instead add to the fees col-
lected by the plaintiff’s attorneys.

Again, the current system has de-
volved to a point where it favors those
lawyers who are looking out for their
own financial interest over the interest
of virtually everybody else involved,
and that is the fact.

The bill before us today contains four
major initiatives to deal with these
complex problems. Let me identify
them briefly.

First, the legislation empowers in-
vestors so that they, not their lawyers,
have greater control over their class
action cases by allowing the plaintiff
with the greatest claim to be the
named plaintiff and allowing that
plaintiff to select their counsel.

That sounds so commonsensical, I do
not know why we have to write it into
law, but that is what you have to do. In
fairness to the plaintiff, that ought to
be the lead plaintiff.

Second, it gives investors better
tools to recover losses and enhances ex-
isting provisions designed to deter
fraud, including providing a meaning-
ful safe harbor for legitimate forward-
looking statements so that issuers are
encouraged, instead of discouraged,
from volunteering much-needed disclo-
sures that potential investors ought to
have in making decisions about wheth-
er to invest or not.

Third, it limits opportunities for friv-
olous or abusive lawsuits and makes it
easier to impose sanctions on those
lawyers who violate their basic profes-
sional ethics.

Fourth, it rationalizes the liability of
deep-pocket defendants, while pro-
tecting the ability of small investors to
fully collect all damages awarded them
through a trial or settlement.
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I would like to go into each of these

provisions in a bit more detail.
EMPOWERING INVESTORS

The legislation ensures that inves-
tors, not a few marauding attorneys,
decide whether to bring a case, whether
to settle, and how much the lawyers
should receive, and that is the way it
ought to work.

The bill strongly encourages the
courts to appoint the investor with the
greatest losses—usually an institu-
tional investor like a pension fund—to
be the lead plaintiff.

This plaintiff would have the right to
select the lawyer to pursue the case on
behalf of the class.

So for the first time in a long time,
plaintiffs’ lawyers would have to an-
swer to a real client, not one they have
hired.

We are bringing an end to the days
when a plaintiffs’ attorney can crow to
Forbes magazine that ‘I have the
greatest practice of law in the world. I
have no clients.”

That is one of the lawyers talking. A
practice without clients, and that is
what this has turned into.

The bill requires that notice of set-
tlement agreements that are sent to
investors clearly spell out important
facts such as how much investors are
getting—or giving up—by settling and
how much their lawyers will receive in
the settlement.

This means that plaintiffs would be
able to make an informed decision
about whether the settlement is in
their best interest—or in their lawyers’
best interest.

Again, what a radical thought to be
included in the bill, allowing the plain-
tiffs to decide what is in their interest
rather than the attorneys deciding it.
The fact we even have to write this
into law tells you volumes about the
mess the present system is in.

And the bill would end the practice of
the actual plaintiffs receiving, on aver-
age, only 6 to 14 cents for every dollar
lost, while 33 cents of every settlement
dollar goes to the plaintiffs’ attorneys.
This is the average you get back as a
plaintiff under the present system.

The bill would require that the
courts cap the award of lawyers’ fees
based upon how much is recovered by
the investors. And that is what it
ought to be, how much do the investors
get back as plaintiffs, then you set the
fees.

Simply putting in a big bill will not
guarantee the lawyers multimillion-
dollar fees if their clients are not the
primary beneficiaries of the settle-
ment.

Taken together, Mr. President, these
provisions should ensure that de-
frauded investors are not cheated a sec-
ond time by a few unscrupulous law-
yvers who siphon huge fees right off the
top of any settlement.

The bill requires auditors to detect
and report fraud to the SEC, thus en-
hancing the reliability of independent
audits.

The bill maintains current standards
of joint and several liability, for those
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persons who knowingly engage in a
fraudulent scheme, thus keeping a
heavy financial penalty for those who
would commit knowing security fraud.

The bill restores the ability of the
Securities and Exchange Commission
to pursue those who aid and abet in se-
curities fraud, a power that was dimin-
ished by the Supreme Court in last
year’s Central Bank decision.

The bill clarifies current require-
ments that lawyers should have some
facts to back up their assertion of secu-
rities fraud by adopting the reasonable
standards established by the Second
Circuit Court of Appeals. Again, Mr.
President, imagine that—you have to
have facts to back up your assertion. I
thought that is what they taught you.
I learned that in the first year of law
school. Now I have to write it into the
legislation here because we get these
90-minute lawsuits being filed. So we
require that in the bill as well.

This legislation is there for using a
pleading standard that has been suc-
cessfully tested in the real world. This
is not some arbitrary standard pulled
out of a hat or crafted in committee; it
follows the Federal courts.

The bill requires the courts, at set-
tlement, to determine whether any at-
torney violated rule 11 of the Federal
Rules of Civil Procedure, which pro-
hibits lawyers from filing claims that
they know to be frivolous.

If a violation has occurred, the bill
mandates that the court must levy
sanctions against the offending attor-
ney. Though the bill does not change
existing standards of conduct, it does
put some teeth into the enforcement of
these standards.

The bill provides a moderate and, I
think, thoughtful statutory safe harbor
for predicative statements made by
companies that are registered with the
SEC.

Further, the bill provides no such
safety for third parties, like brokers, or
in the case of merger offers, tenders,
roll-ups, or the issuance of penny
stocks. There are a number of other ex-
ceptions to the safe harbor provisions,
as well, Mr. President, which my col-
leagues can look at.

Importantly, anyone who delib-
erately makes a false and misleading
statement in a forecast is not pro-
tected by the safe harbor. My colleague
from New York made that point, and I
emphasize it again here this afternoon.

By adopting this provision, the Sen-
ate will encourage, we think, respon-
sible corporations to make the kind of
disclosures about projected activities
that are currently missing in today’s
investment climate.

This legislation preserves the rights
and claims of small investors. The leg-
islation preserves the rights of inves-
tors whose losses are 10 percent or
more of their total net worth of
$200,000.

These small investors will still be
able to hold all defendants responsible
for paying off settlements, regardless
of the relative guilt of each of the
named parties.
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But while the bill will fully protect
small investors, so that they will re-
cover all of the losses to which they
are entitled, the bill establishes a pro-
portional liability system to discour-
age the naming of deep-pocket defend-
ants, merely because they have deep
pockets.

The court would be required to deter-
mine the relative liability of all the de-
fendants and thus deep-pocket defend-
ants would only be liable to pay a set-
tlement amount equal to their relative
role in the alleged fraud.

A defendant who was only a 10 per-
cent responsible for the fraudulent ac-
tions would be required to pay 10 per-
cent of the settlement amount.

In some circumstances, the bill re-
quires solvent defendants to pay 150
percent of their share of the damages
to help make up for any uncollectible
amount in the lawsuit.

By creating a two-tiered system of
both proportional liability and joint
and several liability, the bill preserves
the best features, I think, of both sys-
tems.

There has been an unfortunate tend-
ency during the course of many debates
on these proposed reforms for advo-
cates on both sides to increase the
rhetoric, to use increasingly extreme
examples in order to politicize and po-
lemicize the atmosphere of this debate.

When the steam of overheated rhet-
oric blows off, when the extremists on
both sides have been discounted, I be-
lieve we are left with the inescapable
conclusion: Action is needed—and
needed now, Mr. President—to make
the securities litigation system work
in the manner for which it was de-
signed.

A system of litigation in which mer-
its and facts matter little, in which
plaintiffs recover less than lawyers, in
which defendants are named solely on
the basis of the amount of their insur-
ance coverage, or the size of their wal-
lets, does not serve us well at all.

In short, we have a system in which
there is increasingly little integrity
and confidence—a system incapable of
producing confidence and integrity in
our Nation’s capital markets.

This bill is an important step in re-
pairing an ailing system. It is a bill
that has strong bipartisan support
within this Chamber. And it has broad
support outside these walls, as well,
from virtually every segment of the
business and investment community.

Mr. President, this legislation needs
to be enacted and I urge my colleagues
to support it.

Mr. President, I noted that our col-
league from New Mexico was on the
floor. I do not know whether or not he
is still here. I see him now.

I yield the floor, and we will now
hear from the Senator from New Mex-
ico.

The PRESIDING OFFICER (Mr.
INHOFE). The Senator from New Mexico
is recognized.

Mr. DOMENICI. Mr. President, might
I first say that when I first started
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working on this legislation—actually,
it came to me after reading some arti-
cles about the litigation and the con-
tention of both sides as to what was
happening to class action lawsuits as
they applied to securities and to com-
panies that issued stocks and securities
and bonds—I came to a conclusion that
it would be a very interesting thing to
look into and, perhaps, see what I
could do.

I made one glaring mistake. I had ar-
rived at the conclusion that there was
something very, very wrong, but I
failed to understand, I say to my friend
and cosponsor—and we varied. I put it
in one time and the Senator put it in
the next time. It was Domenici-Dodd
and then Dodd-Domenici. But I failed
to recognize how those lawyers, small
in number, for this is not the whole of
America, this is a small group. I failed
to recognize or perceive how tough
they were going to be in saving their
domain—and tough they are, and tough
they are to this day. They are getting
people to run advertisements in our
States—in my State, it is not so easy
because Representative RICHARDSON, a
Democrat, voted for the House reform;
I am for it here, and all the Represent-
atives from New Mexico voted for it. I
do not know where Senator BINGAMAN
is, but he was a cosponsor. Maybe he
does not like the bill on the floor. So I
am not talking for myself on these ads.
Can you imagine what point we have
reached, in terms of lawyering, and the
old concept of who the lawyers work
for? Who do they belong to? They be-
long to the justice system and they
work for the courts of America. Here
they are running ads and protecting
their domain. It is rather amazing. I
never thought we were going to get
into this when we started down this
path, but I soon found out.

I want to say that, while this cries
out for reform, apparently our judges
are not going to make the reform, al-
though they created the rules; these
are court-created private rights of ac-
tion, as I understand it. Section 10b
private lawsuits are not statutory.
Judges created it. They are not going
to fix it. Although, there seems to be a
tendency, in the last 6 months, for the
judges to be a little more through this
process. Senator DODD explained that
somewhere they caught them red-hand-
ed. Ninety minutes after an announce-
ment of a merger intention, they are
suing for collusion or fraud and just
claiming huge damages. The courts are
beginning to say, ‘‘What is this?”’

But I began to find out, when we
started having our first hearings, that
we were talking about some very, very
rich lawyers—not rich over 40 years of
practice or an accumulation of assets,
but because they made millions every
year—not a few hundred thousand dol-
lars, but millions. And surely it would
be tough for them to ever appreciate
that maybe they were not adding very
much of a positive nature to the United
States society, or to securities or
bonds or stocks, or to the plaintiffs
that they sued for as a class.
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Now, our country is suffering from
hyperlexia. That is a nice word, and I
believe it means a serious disease
caused by an excessive reliance on law
and lawyers. Hyperlexia. It is a dis-
ease—and a disease it is. For those who
think that hyperlexia, relying upon
law and lawyers, is the basic ingredient
for good regulation, for good behavior,
you have just told the American people
that it is going to cost you an awful lot
of money for that, because it is incon-
clusive, and very vague. Each case sets
its own pattern. So people do not know
how to behave and what the law is.

So from this Senator’s standpoint, I
do not think we would be here if it
were not for the chairman of the Bank-
ing Committee, the distinguished Sen-
ator from New York, Senator D’AMATO,
who took this cause on and, obviously,
is leading it here on the floor today. He
brought a balance to it, because he had
a feel for both sides. I thank him to-
night because we are going to make
some good, solid law. When it is inter-
preted by our courts and by the bar of
America, we are going to end up doing
right, because those who are cheating
and ripping off stockholders—they are
going to still get stuck, but those
doing almost nothing wrong, except
their company’s stock price goes up or
down, they are no longer going to get
stuck for millions in settlements just
to pay to the lawyers.

So, from this Senator’s standpoint, I
do not usually use words like vexatious
or vexatiousness, but I found that the
Supreme Court described this con-
fusing system, ‘‘presents a danger of
vexatiousness, different in degree and
kind from that which accompanies liti-
gation in general.” I believe my good
friend Senator DoODD alluded to that;
that is, there is a degree and a kind of
vexatiousness about this that is much
different from a normal complaint in a
lawsuit in negligence or other Common
Law torts.

So let me define the word. I tried to
find out what does the word means, be-
cause to me it meant to bring fear or
such. It comes from a verb, to vex,
which means, ‘‘to harass, to torment,
to annoy, to irritate and to worry.”
And, as a noun it is synonymous with
“troublesome.’” In the legal context it
means ‘‘a case without sufficient
grounds brought in order to cause an-
noyance to the defendant or a pro-
ceeding instituted maliciously and
without probable cause.”

It is time that we stop vexatious se-
curities litigation, and fix it we will.
During our hearings—and I am no
longer on the Banking Committee, and
I will help the chairman out wherever
I can for the next couple of days as we
attempt to pass this legislation, but
obviously the responsibility and the
credit is to the Banking Committee
and those who are working on it now.

During the hearings, we found that

the threat of a huge jury award is
being misused to sue emerging, rapidly
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growing companies, especially in the
high-technology and biomedical tech-
nologies where stock prices are volatile
under the best of circumstances. A
drop in a stock price is all that these—
and I will call them, for the remainder
of my discussion on the floor, I will
name those lawyers involved in this as
a new kind of lawyer. I will call them
entrepreneurial lawyers, because they
are in it to manage the suit, and in a
very real sense the lawsuit becomes
their business rather than the business
of the plaintiff. The way it is currently
structured, they do not even have to
respond to anyone.

Let me proceed.

Cases settle regardless of merit. We
could go on with many, many reasons
for this litigation not serving the pub-
lic good. But let me wrap up with just
one on this first part of my comments.
This system is not deterring fraud be-
cause insurance companies, most of the
time, make the settlements and pay
the money. So what we have and what
is wrong with this system is very, very
fundamental. Lawyers, not clients,
control these cases. That is number
one.

Number two, this system obstructs
voluntary disclosure of information.
Who will voluntarily disclose informa-
tion when they are apt to be liable for
just doing that?

And the last is defendants are forced
to settle meritless cases. When you add
that up, it is time to change the sys-
tem.

The Wall Street Journal labeled
these cases as ‘‘the class action shake-
down racket.” That is what it is, a
shakedown racket.

Let me talk about who wins when
one of these lawsuits is settled, for this
is the most significant part of it all. In-
vestors are only recovering about 7
cents on the dollar when compared
with the amount of losses alleged. The
lawyers earned on average $2.12 million
per settlement, about 30 percent of the
whole, during a 12-month period ending
July of 1993 according to a study by the
National Economic Research Associa-
tion.

Other studies confirm that investors
recover only 6 to 14 cents under the
system. Obviously, the system is not
working, because the SEC and others
who have analyzed it say that a sys-
tem, to be working, is supposed to do
the following. The primary yardstick is
that it enables defrauded investors to
seek compensatory damages and there-
by recover the full amount of their
losses. So we ought to start by meas-
uring this system against the criterion
of full amount of losses recovered. You
will find it fails. On a scale of A
through F—F being failure. It gets
worse than an F in terms of its ineffec-
tiveness.

As investors are recovering a few
cents on the dollar, attorneys are
boasting that these securities class ac-
tions are a perfect practice, according
to—I think my friend from Connecticut
quoted this one—one of these distin-
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guished lawyers, who said in Forbes
magazine, ‘‘The reason this is a great
practice is because there are no cli-
ents.”

These are clientless lawsuits. These
are clientless lawyers who claim to be
acting in the best interests of inves-
tors. The institutional investors be-
lieve that these lawsuits are merely
transferring money from one set of
shareholders to another with the plain-
tiffs’ class action lawyers taking a
lion’s share. That looks a lot like
greenmail.

Mr. BENNETT. Will the Senator
yield for a question?

Mr. DOMENICI. I will be pleased to
yield.

Mr. BENNETT. You speak of
clientless lawyers and clientless cases.
Is that the reason all of the money
goes to the lawyers and not to the cli-
ents?

Mr. DOMENICI. You got it. As a mat-
ter of fact, what it really means is that
the lawyers have quickly become more
interested in settling a lawsuit on
terms that are satisfactory to their
pockets. So, if it looks like they can
fight on but they are going to get $6
million in this settlement and the oth-
ers are going to get 8 cents on their
shares, that is looking pretty good.

What prevents it from happening?
Maybe the judges are getting more in-
volved now. But, normally, for many
and many a year, nobody had anything
to say about it. In reality, although if
you had a lawyer here, he would tell
you that he is bound by this and he is
bound by that and the judge can do this
and the judge can do that. But history
says they are getting the lion’s share
of the money and the client or plaintiff
is not getting very much.

Does one think the client is man-
aging the case and calling the shots? In
many cases the members of the class
do not even know what is happening.
Let me also tell you, plaintiffs are not
making very much unless they are very
fortunate. If they are professional
plaintiffs, they are doing pretty well
because they receive bonuses of $10,000
to $15,000 for letting the lawyers use
their names, and, frankly, we are going
to prohibit that. I think that ought to
be prohibited and should have been pro-
hibited. It has no place in solid
lawyering. What happens is some peo-
ple have shares in 300 or 400 companies
and the lawyers the same person’s
name on 20, 30, 50 lawsuits. These are
individuals with 10 shares and the law-
yvers give them this bonus. The rest of
the class does not make very much, but
that fellow does very well. I think we
had one, Mr. President, who was 92 or
94 years old that we found out—do you
remember that case? He had a lot of
these. He had 10 shares of stock and he
was a very big friend of these entrepre-
neurial law firms. He was readily avail-
able. He pulled the trigger.

Mr. BENNETT. Will the Senator
yield further?

Mr. DOMENICI. I am pleased to.

Mr. BENNETT. It is my under-
standing that the judge referred to him
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in one case as ‘‘the unluckiest investor
in the world” because he was always
suing for losses. He did not invest in
order to make any money. He invested
so he could be a professional plaintiff,
and he was in court so often the judge
referred to him in that manner.

Mr. DOMENICI. I was not there when
that was done and I do not recall it,
but it surely seems right to me. And if
you say it, it happened. It is exactly
what is happening.

The race to the courthouse has been
described by both the chairman of the
full committee and by Senator DoODD. 1
will not proceed beyond saying that
whenever you find, in the American ju-
dicial system, that a substantial por-
tion of a certain kind of lawsuit is
based upon the premise that whoever
gets to the courthouse first gets to
control the lawsuit, then it seems to
me you do not have to have that situa-
tion very long until you ought to look
and see what is this all about? Because
it is an invitation to craft poor com-
plaints, to state anything you want or
invent things and then waste a year
and a half of time, money, and take
depositions to try to find out whether
you have a lawsuit or not. When I
started practicing law—maybe that is
passe—that was not the way to prac-
tice. Now it seems to be for many of
those, and they would like to keep it
that way for this system.

It also makes us do sloppy legal
work—not us but those who are doing
it—sloppy legal work. The cookie-cut-
ter complaint, which is probably the
one the Senator referred to as to
Raytheon—cookie-cutter complaint.
All the allegations are the same, case
after case. Senator D’AMATO, we have
one, they always use the same allega-
tions and the same words. The lawyers
just change the name of the company
being sued—it pops out of the com-
puter. In fact, I think some of them
have terminals where they are hooked
into the stock market. The stock is
going to fluctuate and the computer is
going to spit out a lawsuit.

The lawyer just signs his name on it.
But a judge took one of these not so
lightly because a plaintiff’s lawyer in-
serted in the complaint the name of
the company he was suing: Philip Mor-
ris. They accused Philip Morris of
fraudulently manufacturing toys, t-o-
y-s, not cigarettes. Philip Morris does
not manufacture toys, a typical cookie
cutter complaint—a demand for hun-
dreds of millions of dollars in damages.
This bill is about stopping this kind of
lawsuit. It is shoot, aim, ready. Instead
of ready, aim, shoot, it is shoot, aim,
ready.

The National Association of Securi-
ties and Commercial Lawyers suggests
that 56 percent of the cases they had
hand picked to provide data on to the
Securities Subcommittee were filed
within 30 days of the triggering event.
A triggering event is usually a missed
earnings projection, a so-called earn-
ings surprise. Twenty-one percent of
the cases were filed within 48 hours of
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the triggering event. The stock prices
dropped, and class action suits are filed
with little due diligence to investigate
the basis of the case.

But you can count on it. If the law-
yer is a good entrepreneur and sticks
with it, he will get paid something
even for that kind of suit, whether
there is anything to the suit. Compa-
nies have to settle.

Of the 111 cases filed in 1990 and 1991,
25 percent were filed by pet plaintiffs,
the plaintiff that we described a while
ago. In 25 percent of the cases, they
went out and hired the plaintiff and
paid them a bonus. Even if they had a
lawsuit that was decent, the point of it
is that was an effort to get to the
courthouse quick with the pet plaintiff.
So you could be the lead counsel, or at
least you could maybe be representing
$500 million worth of securities for a
$150, $200, $300 pet plaintiff.

So from this Senator’s standpoint,
the bill before us is a very good ap-
proach to settling and solving these
problems. As I see it, the details of this
bill will be debated and amendments
will be offered. So I am not going to go
into details.

But I would like to just close with
one current situation. I know about it
because a company has one of its big-
gest production plants in New Mexico.
The general counsel for Intel testified
that Intel had been sued. When it was
a startup, such a suit probably would
have bankrupted the company long be-
fore it investigated in microchips.

This is an example of the innovation
and entrepreneurship that these cases
are threatening to snuff out. So let me
give you one about Intel. If this had
been filed when it was a young com-
pany, we would not have Intel.

On December 19, 1994, Intel was sued
over the flaw in the Pentium chip. De-
spite the fact that it would take 29,000
years for the chip’s flaw to become ap-
parent, and despite the fact that on De-
cember 20, 1994, Intel responded to mar-
ket concerns about the chip by imple-
menting its ‘‘no questions asked’ re-
placement policy. The lawyers who
filed on December 19 are asking $6 mil-
lion in fees for 1 day’s work. Even
though they dropped the suit and Intel
did not have to pay anything to the
shareholders, the lawyers have inserted
a provision in the settlement which
forbids defendants, the defendant Intel,
from publicly discussing the fee or any
other provision of the settlement.

S. 240 before this Senate would re-
quire disclosure of settlements, even
this kind of settlement—nothing to the
plaintiffs, everything to the lawyers.
With better disclosure I doubt whether
that will happen very often.

Can you imagine a public disclosure
for that? We did not do anything for
anyone, but we get $6 million. That is
nice. It is interesting. Would you not
like to be doing that? It is pretty good.
It might even be better than being a
Senator. Who knows?

Well, there are many more like this.
I have a great deal of explanation.
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Prof. Joseph Grundfest of Stanford
Law School has said that the plaintiffs
lawyers have done little if anything to
earn their hefty request.

Says Grundfest: ‘“‘much of the settle-
ment would have come about even if no
lawsuit was filed * * * to reward law-
yers for that at all is the equivalent of
double-dipping.”’

Mesa Airlines’ officers and directors
were sued for keeping their mouth
shut. They had a corporate policy not
to talk to analysts. The analysts make
some projections about Mesa. The air-
line neither confirmed nor denied
whether they agreed or disagreed with
the analysts. The mesa officers just
tried to run an efficient airline. The
plaintiff’s lawyers have alleged that
Mesa’s failure to talk about analysts’
projections was ‘‘deemed to be accept-
ance’” of the content of the analysts’
prediction. The company missed the
earnings projections, their stock price
dropped, and they got sued.

Prudential Bache Securities. Inves-
tors represented by the firm who testi-
fied before the committee received 4
cents on the dollar under the class ac-
tion lawsuit settlement. The firm took
$6 million plus expenses. Other inves-
tors who hired their own lawyers, and
went to arbitration came away fully
compensated.

Frivolous litigation is time-con-
suming and distracts chief executive
and other corporate officials from pro-
ductive economic activity. It has been
estimated that defending one of these
lawsuits is as costly as starting up a
totally new product line.

These frivolous lawsuits are such a
menace to publicly traded companies
on the NASDAQ that the NASDAQ
Self-Regulatory Organization decided
to recommend reforms to Senator
DoODD and me.

SYSTEM IS BROKEN

The conclusion of any one who has
examined the issue carefully is: The
current securities implied private liti-
gation system is broken. The system is
broken because too many cases are
pursued for the purpose of extracting
settlements from corporations and
other parties, without regard to the
merits of the case. The settlements
yield large fees for plaintiffs’ lawyers
but compensate investors only for a
fraction of their actual losses. Janet
Cooper Alexander of Stanford Univer-
sity has proven that most securities
class actions are settled by the parties
without regard to whether the case has
merit. Chairman of the SEC, Arthur
Levitt acknowledged that ‘‘virtually
all securities class actions are settled
for some fraction of the claimed dam-
ages, and some alleged that settle-
ments often fail to reflect the under-
lying merits of the cases. If true, this
means that weak claims are overcom-
pensated and strong claims are under-
compensated.” Prof. John Coffee has
concluded the plaintiffs’ attorneys in
many securities class actions appear to
“‘sell out their clients in return for an
overly generous fee award,” and that
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the defendants may also join in this
collusion by passing on the cost of the
settlement to absent parties, such as
insurers.”

The plaintiffs’ lawyers like to sue the
officers and directors, and the account-
ants, underwriters and issuers. These
cases are brought under joint and sev-
eral liability which means that any one
defendant could be made to pay the en-
tire judgment even if he or she were
only marginally responsible. If a per-
son is one percent liable he/she could
be asked to write a check for 100 per-
cent of the awarded damages. That is
not fair.

Our bill builds upon the State law
trend of im