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report is a blatant attempt to save the
loophole, rather than close it.

On April 6, the Senate voted 96 to 4 to
close this unjustified tax loophole for
billionaires who renounce their Amer-
ican citizenship in order to avoid taxes
on the wealth they have accumulated
as Americans.

As we all know, the Senate Finance
Committee had tried to close the loop-
hole as part of its action to restore the
health care deduction for small busi-
nesses.

The Finance Committee bill closed
the billionaires’ loophole, despite the
fact that the revenue gained was not
needed to pay for the health care de-
duction in the bill. In fact, the Finance
Committee recommended that the rev-
enues be used for deficit reduction.

This is exactly the type of action
necessary if we are serious about
achieving a balanced budget.

According to the revenue estimates
at the time, closing the loophole would
raise $3.6 billion over the next 10 years.
Clearly, substantial revenues are at
stake.

Too often, we close tax loopholes
only when we need to raise revenues to
offset tax cuts. In this case, the Fi-
nance Committee closed this flagrant
loophole as soon as it was brought to
the Committee’s attention and rightly
so, because this loophole should be
closed as soon as possible.

The Senate bill did so, and all of us
thought the issue was settled.

Yet, when the legislation came back
to us from the Senate-House con-
ference, the loophole had reappeared,
and this important tax reform had dis-
appeared. This outrageous tax break
for a few dozen or so of the wealthiest
individuals in the country would re-
main open.

The provision was dropped in con-
ference because it was felt that tech-
nical issues needed to be addressed be-
fore Congress took action on the issue.

But in the April 6 vote, the Senate
went solidly on record to close the
loophole as quickly as possible, and to
make the effective date of such legisla-
tion February 6, 1995.

This all happened, of course, at the
same time our Republican colleagues
in Congress have been proposing deep
cuts in Medicare and education in
order to pay for their new tax breaks
for the rich.

Now, the report of the Joint Tax
Committee suggests that the real pur-
pose of the delay was to try to find a
way to save as much of the loophole as
possible.

I have several major concerns about
the report

First, the report now indicates that
the revenue gain from closing the loop-
hole may be only about half the
amount estimated earlier—$1.9 billion,
instead of $3.6 billion. The amount is
still significant, but far less than was
expected.

Second, the report suggests that it
may be preferable simply to tinker
with the existing law and improve IRS
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enforcement procedures, instead of en-
acting a new reform to close the loop-
hole, as President Clinton has pro-
posed.

But the IRS has attempted to enforce
the current law, and it has been found
to be fatally flawed. To tinker with the
current law is a thin-veiled pretext to
save the current loophole.

The IRS has been able to identify
only a handful of cases in which any
tax was collected under the defective
current law. And the total tax col-
lected is less than $500,000.

At the same time, we have tax law-
yers quoted as saying: ‘I talk to a new
client interested in expatriating every
week.”’

Third, the report allows an unaccept-
able window of opportunity to avoid
the tax. Under this proposal, wealthy
tax-evaders can still qualify for the
loophole by simply having begun, not
completed, the process of renouncing
their citizenship by the February 6
date.

When we debated this issue 2 months
ago, there were suggestions that the ef-
fective date should be postponed to ac-
commodate certain individuals in their
tax avoidance schemes.

In my view, we should close the loop-
hole tight, not gerrymander the effec-
tive date to let some well-connected
billionaires squeeze through.

At a time when Republicans in Con-
gress are cutting Medicare, education,
and other essential programs in order
to pay for tax cuts for the rich, they
are also maneuvering to salvage this
unjustified loophole for the super
wealthy.

I say, this loophole should be closed
now, and it should be closed tight—no
ifs, and, or buts. | intend to do all | can
to see that it is.

COMPREHENSIVE TERRORISM
PREVENTION ACT

The PRESIDING OFFICER. Under
the previous order, the hour of 9:45 hav-
ing arrived and passed, the Senate will
now resume consideration of S. 735,
which the clerk will report.

The legislative clerk read as follows:

A bill (S. 735) to prevent and punish acts of
terrorism, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Hatch-Dole amendment No. 1199, in the na-
ture of a substitute.

Mr. SPECTER. Mr. President, the
time has arrived for consideration of
the pending bill on terrorism. The is-
sues which are going to be taken up
this morning involve habeas corpus re-
form. In the absence of any other Sen-
ator on the floor who desires to speak
or offer an amendment, | will address
the subject in a general way.

Mr. President, the Specter-Hatch ha-
beas corpus reform bill, S. 623, is a very
important piece of legislation. The pro-
visions of that bill will be taken up
now as part of the pending
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antiterrorism bill. This bill is an ap-
propriate place to take up habeas cor-
pus reform, because the acts of terror-
ism in the atrocious bombing of the
Federal building in Oklahoma City
would carry with it the death penalty,
and habeas corpus reform is very im-
portant in order to make the death
penalty an effective deterrent.

In order to have an effective deter-
rent, the penalty has to be certain and
the penalty has to be swift. We have
seen in the course of the appeals taken
on cases from death row that they last
sometimes as long as 20 years. Habeas
corpus proceedings arising from Fed-
eral convictions are handled slightly
differently than those arising out of
State convictions, because in State
proceedings, after the highest State
court affirms the death penalty on di-
rect review, there may then be addi-
tional State-court review called collat-
eral review on State habeas corpus be-
fore review on Federal habeas corpus.
Despite this slight difference, this is
the time to move ahead with legisla-
tion to reform habeas corpus in all
cases.

This is a subject that | have been
working on for many years, since my
days as an assistant district attorney
in Philadelphia and later as district at-
torney of Philadelphia. Since coming
to the Senate in 1981, | have introduced
many bills directed at improving the
administration of criminal justice, like
the armed career criminal bill, which
was enacted in 1984, and other legisla-
tion which has dealt with expanding
the prison system, improving the
chances of realistic rehabilitation, and
strengthening deterrent value of the
criminal law. The subject of habeas
corpus reform falls into the latter cat-
egory.

I have addressed habeas corpus re-
form on many occasions over the years
and succeeded in 1990 in having the
Senate pass an amendment to the 1990
crime bill on habeas corpus reform to
try to reduce the long appellate time.
Notwithstanding its passage by the
Senate in 1990, the provision was not
passed by the House of Representatives
and was dropped from the conference
report. | continued to introduce legis-
lation on habeas corpus reform in 1991,
1993, and again in 1995. This year, after
very extended negotiations with the
distinguished Senator from Utah, the
chairman of the Judiciary Committee,
we came to an agreement on legisla-
tion which captioned the Specter-
Hatch habeas corpus reform bill, S. 623,
the provisions of which are now pend-
ing as part of this antiterrorism bill.

Preliminarily, Mr. President, | think
it important to note the controversy
over whether the death penalty is, in
fact, a deterrent against violent crime.

It is my view that it is a deterrent,
and | base that judgment on my own
experience in prosecuting criminal
cases, prosecuting personally murder
cases, and running the district attor-
ney’s office in Philadelphia which had
some 500 homicides a year at the time.
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Based on this experience, | am person-
ally convinced that many professional
robbers and burglars are deterred from
taking weapons in the course of their
robberies and burglaries because of the
fear that a killing will result, and that
would be murder in the first degree.

One of the cases which | handled
many years ago as an assistant district
attorney on appeal has convinced me
that it is, in fact, a deterrent, and it is
an illustrative case where there are
many, many others which have been
cited in treatises and the appellate re-
ports.

The case | refer to involved three
young hoodlums named Williams, age
19, Cater, 18, and Rivers, age 17. The
three of them decided to rob a grocery
store in north Philadelphia. They
talked it over, and the oldest of the
group, Williams, had a revolver which
he brandished in front of his two
younger coconspirators.

When Cater, age 18, and Rivers, age
17, saw the gun they said to Williams
that they would not go along on the
robbery if he took the gun because of
their fear that a death might result
and they might face capital punish-
ment—the electric chair.

Williams put the gun in the drawer,
slammed it shut, and they all left the
room to go to the grocery store in
north Philadelphia for the robbery, to
get some money.

Unbeknown to Cater or Rivers, Wil-
liams had reached back into the draw-
er, pulled out the gun, took it with
him, and in the course of the robbery
in the north Philadelphia grocery
store, the proprietor, Jacob Viner, re-
sisted. Williams pulled out his gun and
shot and killed Mr. Viner, and all three
were caught and charged with murder
in the first degree. All were tried. All
were given the death penalty.

We know the facts of the case from
the confessions and from the clearly es-
tablished evidence as to what hap-
pened, as | have just recited it.

Ultimately, Williams was executed in
1962, the second to the last individual
to be executed in Pennsylvania until
within the past few months there was
an execution after a 33-year lapse in
carrying out the death penalty in the
State of Pennsylvania.

When the matter came up on hear-
ings before the pardon board, and | was
district attorney, | agreed that the
death penalty ought not to be carried
out as to both Cater and Rivers be-
cause of the difference in their ap-
proach to the offense, that although
technically they were guilty of the acts
of their coconspirator, there was a sig-
nificant qualitative difference, because
they had refused to go along when the
gun was to be taken and it was counter
to the agreement and conspiratorial
plan and scheme which the three car-
ried out.

It was not an easy distinction to
make because many would say that
Cater and Rivers were equally respon-
sible with Williams and that they had
participated in the murder plot and
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should be held to the death penalty as
well. But their sentences were com-
muted.

I think that case is a good illustra-
tion of the deterrent effect of capital
punishment. Here you had two young
men, 18 and 17, with very marginal
1Q’s, but they knew enough not to go
along on a robbery if a gun was present
because they might face the death pen-
alty if a killing occurred.

Mr. President, in the current context
in which habeas corpus appeals now
run for as long as a couple of decades,
the deterrent effect of capital punish-
ment has been virtually eliminated.

There are many, many cases which
illustrate this point. Many cases of
brutal murders in which the case has
dragged on and on for as long as 17
years or more.

One of them is the case of a man
named Willie Turner. On the morning
of July 12, 1978, he walked into the
Smith Jewelers in Franklin, VA, carry-
ing a sawed-off shotgun, wrapped in a
towel. Without saying a word, Turner
showed his shotgun to the proprietor, a
man named Mr. Jack Smith.

Mr. Smith triggered the silent alarm,
and a police officer, Alan Bain, arrived
at the scene. During the course of the
events, the defendant, Turner, pointed
his shotgun at officer Bain’s head and
ordered him to remove his revolver
from his holster and to put it on the
floor. Turner then eventually shot the
proprietor, Jack Smith, in the head.
The shot was not fatal.

Then officer Bain began talking to
Turner and he offered to take Turner
out of the store if he would agree not
to shoot anyone else. The defendant
Turner then said, “I’'m going to Kkill
this squealer,” referring to the propri-
etor, Smith, who lay severely wounded.
Turner reached over the counter with
his revolver and fired two close-range
shots into the left side of Mr. Smith’s
chest.

The shots caused Smith’s body to
jump. Medical testimony established
that either of these two shots to the
chest would have been fatal. Turner
was tried for murder in the first de-
gree, was convicted, and was sentenced
to death. The appeals lasted 17 years,
with the victim’s family attending
some 19 separate court proceedings.

It is not an easy matter, Mr. Presi-
dent, when we talk about capital pun-
ishment. It is my judgment, however,
that society needs this ultimate weap-
on in order to try to deal with violent
crime in America. That has been the
judgment of some 38 States in the
United States. That is a judgment of
the Congress of the United States in
enacting legislation on the death pen-
alty on the crime bill which was passed
last year—a very controversial bill
with many aspects going in a number
of directions, some with gun control,
others with providing more police, oth-
ers with building more prisons.

| supported that bill, in large part be-
cause of the death penalty and the
strong stands taken in that bill against
violent crime.
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Mr. President, there are many, many
cases which illustrate the enormous
delays in the criminal justice system
and one which | have cited on the floor
before. The CONGRESSIONAL RECORD is
replete with citations of cases which
show the deterrent effect of the death
penalty and show the enormous delays
under habeas corpus, but the Robert
Alton Harris case is one which shows it
vividly.

Defendant Harris was arraigned for a
double murder back in July of 1978. His
case wound through the courts running
for some 14 years until 1992. In the
course of this case, Mr. Harris filed 10
State habeas corpus petitions under
the laws of California, 6 Federal habeas
corpus petitions, 4 Federal stays of exe-
cutions, there were 5 petitions for cer-
tiorari to the Supreme Court of the
United States, and the case went on
virtually interminably. Finally, in a
very unusual order, the Supreme Court
of the United States directed the lower
Federal courts not to issue any more
stays of execution for Harris.

There is another aspect to these very
long delays, Mr. President. It involves
the question as to whether the pro-
tracted, lengthy period of time defend-
ants wait to have their death sentences
carried out is itself, in fact, cruel and
unusual punishment.

In a case before the Supreme Court of
the United States as reported in the
Washington Post on March 28 of this
year, Justice Stevens, joined by Jus-
tice Breyer, called upon the lower
courts to begin to examine whether
executing a prisoner who has spent
many years on death row violates the
Constitution’s prohibition on cruel and
unusual punishment.

There was a case in 1989 where the
British Government declined to extra-
dite a defendant, Jens Soering, to Vir-
ginia on murder charges until the pros-
ecutor agreed not to seek the death
penalty because the European Court of
Human Rights had ruled that confine-
ment in a Virginia prison for 6 to 8
years awaiting execution violated the
European Convention on Human
Rights.

So we have a situation where these
long delays involve continuing travail
and pain to the family of the victims
awaiting closure and awaiting disposi-
tion of the case. We also have an adju-
dication under the European Conven-
tion on Human Rights that concluded
that the practice in the State of Vir-
ginia where cases were delayed for 6 to
8 years constitutes cruel and unusual
punishment—all of these factors come
together. Delays now average over 9
years across the United States. It
seems to me the Congress of the United
States, which has the authority to es-
tablish timetables and procedures for
the Federal courts, ought to act to
make the death penalty an effective
deterrent. This legislation will move
precisely in that direction.

Under the Specter-Hatch bill there
will be a time limit of 6 months for the
defendant to file his petition for a writ
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of habeas corpus in the Federal courts
in a capital case. At the present time,
without any statute of limitations,
some of those on death row wait until
the death penalty is imminent before
filing the petition. This will put into
effect a 6-month time limit in capital
cases, where the State has provided
adequate counsel in its post-conviction
proceedings. So there is motivation
under the pending legislation for ade-
quate counsel to be appointed by the
States. Not only will the appointment
of counsel expedite the process, but it
will ensure that the defendant will be
accorded his or her rights.

After that period of time, a U.S. dis-
trict court will have a period of 180
days to decide a habeas corpus petition
in a capital case. That really is a suffi-
cient period of time. That | can person-
ally attest to from my own experience
as an assistant district attorney and
district attorney handling habeas cor-
pus cases in both the State and Federal
courts. If that time is insufficient, a
judge can extend the time by writing
an opinion stating his or her reasons.
Right now, there are cases that have
been pending before some Federal dis-
trict judges for years. We must act to
impose some limit on the length of
time such cases are allowed to linger.

This deadline is not unduly burden-
some to a Federal judge, to take up a
case and decide it in 6 months. Even in
the States which have the highest inci-
dence of capital punishment, with the
most defendants on death row—Flor-
ida, California, Texas—each Federal
judge would not have a case sooner
than once every 18 months or so. On ap-
peal, the Federal court of appeals
would have the obligation to decide the
case within 120 days of briefing.

If a defendant sought to file any sub-
sequent petition for habeas corpus, he
would not be allowed to do so unless
there was newly discovered evidence
going to his guilt which could not have
been available at an earlier time. This
is a reasonably strict standard against
filing repetitious petitions. And a sec-
ond petition would be allowed only if
the court of appeals agrees to permit
the filing of the petition in the district
court. Because the courts of appeals
act in panels of three judges, two
judges will have to agree that a subse-
quent petition satisfies the rigorous
standards of this bill before it is filed
in the district court.

So | think we have set forth here a
timetable which is realistic and rea-
sonable, and a structure which will
make the death penalty a meaningful
deterrent, cutting back the time from
some 20 years, in extreme cases, to a
reasonable timeframe which can be
done with fairness to all parties in the
course of some 2 years.

This legislation is not crafted in a
way which is totally acceptable to me
but it has been hammered out over the
course of a great many negotiations
and discussions with the distinguished
Senator from Utah, the chairman.
While he is on the floor | would like to
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praise him for his work in this field
and for his work on the committee gen-
erally. This has been a very, very dif-
ficult matter to come to closure on. |
think in the posture of the terrorism
problem, that we are on the verge, now,
of really moving forward and enacting
this very important legislation.

I think it will pass the Senate. | be-
lieve it will pass the House. | think
once presented to the President, it will
be enacted into law and will very sig-
nificantly improve the administration
of criminal justice in the United
States.

Mr. HATCH. Will my colleague yield?

Mr. SPECTER. | do.

Mr. HATCH. Mr. President, | thank
my colleague for his kindness. | have
to say we would not be as far along
here on habeas corpus and having it in
this bill if it was not for his leadership
in this area. He is one of the few people
in the whole Congress who really un-
derstands this issue very fully and
thoroughly, and I have to give him an
awful lot of credit on it.

We have worked together with the
States attorneys general to have the
language we have in this bill. | hope ev-
erybody on this floor will vote down
these amendments that are being
brought up here today because | think
it is the only way we can make the
change and get rid of these frivolous
appeals, save taxpayers billions of dol-
lars, and get the system so it works in
a just and fair way, the way it should.

The amendment we have will protect
civil liberties and constitutional rights
while at the same time protecting the
citizens and the victims and their fami-
lies from the incessant appeals that
really have been the norm in our soci-
ety.

)S/o I thank my colleague for his lead-
ership on this and | just personally re-
spect him and appreciate him and con-
sider him a great friend.

We are prepared to go. We are sup-
posed to have a vote at 10:15. | hope we
can move ahead on the bill.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
CAMPBELL). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.
Mr. BIDEN. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Mr. President, | apolo-
gize to my colleague for being late.

AMENDMENT NO. 1217

(Purpose: To amend the bill with respect to
deleting habeas corpus for State prisoners)

Mr. BIDEN. Mr. President, | call up
an amendment at the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Delaware [Mr. BIDEN]
proposes an amendment numbered 1217.

Mr. BIDEN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.
The amendment is as follows:

Delete title 6, subtitle A, and insert the
following:

SUBTITLE A—COLLATERAL REVIEW IN
FEDERAL CRIMINAL CASES
SEC. 601. FILING DEADLINES.

Section 2255 of title 28, United States Code,
is amended—

(1) by striking the second and fifth para-
graphs; and

(2) by adding at the end the following new
paragraphs:

“A one-year period of limitation shall
apply to a motion under this section. The
limitation period shall run from the latest
of—

“(1) the date on which the judgment of
conviction becomes final;

“(2) the date on which the impediment to
making a motion created by governmental
action in violation of the Constitution or
laws of the United States is removed, if the
movement was prevented from making a mo-
tion by such governmental action;

““(3) the date on which the right asserted
was initially recognized by the Supreme
Court, if that right has been newly recog-
nized by the Supreme Court and is made
retroactively applicable; or

““(4) the date on which the facts supporting
the claim or claims presented could have
been discovered through the exercise of due
diligence.

“In a proceeding under this section before
a district court, the final order shall be sub-
ject to review, on appeal, by the court of ap-
peals for the circuit in which the proceeding
is held only if a circuit justice or judges is-
sues a certificate of appealability. A certifi-
cate of appealability may issue only if the
movement has made a substantial showing of
the denial of a constitutional right. A cer-
tificate of appealability shall indicate which
specific issue or issues shows such a denial of
a constitutional right.

“A claim presented in a second or succes-
sive motion under this section that was pre-
sented in a prior motion shall be dismissed.

“A claim presented in a second or succes-
sive motion under this section that was not
presented in a prior motion shall be dis-
missed unless—

“(A) the movant shows the claim relies on
a new rule of constitutional law, made retro-
active by the Supreme Court, that was pre-
viously unavailable; or

“(B)(i) the factual predicate for the claim
could not have been discovered previously
through the exercise of due diligence; and

“(ii) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish by
clear and convincing evidence that, but for
constitutional error, no reasonable
factfinder would have found the movant
guilty of the underlying offense.

“Before a second or successive motion
under this section is filed in the district
court, the movant shall move in the appro-
priate court of appeals for an order authoriz-
ing the district court to consider the applica-
tion. A motion in the court of appeals for an
order authorizing the district court to con-
sider a second or successive motion shall be
determined by a three-judge panel of the
court of appeals. The court of appeals may
authorize the filing of a second or successive
motion only if it determines that the motion
makes a prima facie showing that the mo-
tion satisfies the requirements in this sec-
tion. The court of appeals shall grant or
deny the authorization to file a second or
successive motion not later than 30 days
after the filing of the motion.
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“The grant or denial of an authorization
by a court of appeals to file a second or suc-
cessive motion shall not be appealable and
shall not be the subject of a petition for re-
hearing or a writ of certiorari.

“A district court shall dismiss any claim
presented in a second or successive motion
that the court of appeals has authorized to
be filed unless the applicant shows that the
claim satisfies the requirements of this sec-
tion.”.

Mr. BIDEN. Mr. President, this is the
first of a series of several amendments
relating to habeas corpus. Habeas cor-
pus is probably the most time honored
phrase in our English jurisprudential
criminal justice system, referred to as
the Great Writ. But it is not very well
understood by a vast majority of peo-
ple including many lawyers.

| say at the outset here that one of
the things we are going to hear today—
we are going to hear a great deal about
how the system is abused. We are going
to be told that time and again. We will
see charts. We have been seeing these
charts for years that show that a man
or woman, in almost every case it has
been a man, who has been sentenced to
death, because of a series of frivolous
appeals and successive habeas corpus
petitions has remained in a prison cell
and alive for—some of the examples of
10, 12, 14, 18 years after having commit-
ted the crime and having been con-
victed by a jury of their peers and hav-
ing exhausted their appeals—after hav-
ing committed a heinous crime. And we
are left with the impression that the
choice here is a stark choice between a
continuation of a system where every-
body convicted of a heinous crime and
sentenced to death languishes in a pris-
on for a decade or more, costing the
system money and avoiding their ulti-
mate fate that the choice is between
that system and a system that essen-
tially eliminates the right of a Federal
court to review the actions taken by a
State court to determine whether or
not someone had been granted a fair
trial. That is what habeas corpus is all
about. Habeas corpus is all about say-
ing when so and so is convicted, they
were deprived of certain rights and op-
portunities and that they were not
given a fair shake in the system.

Habeas corpus came about and really
came in the forefront of the American
political and legal system around 1917
when the State of Georgia put to death
someone who by everyone’s account
should not have been put to death, and
there was no ability of the Federal
court to review the actions taken by
the Georgia State court. The reason |
give this background—and in light of
the fact that | got here a few minutes
late and there are Senators who have
commitments early in the morning on
this, I am going to shorten this par-
ticular amendment. But what we are
told is that—and you will hear time
and again this morning—the system is
terrible, everyone abuses the system,
and essentially State courts do a good
job. Why have the Federal courts in
this thing at all? | realize | am putting
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colloquial terms to this, but that is the
essence of it.

The amendments that | am going to
offer today and others will offer today
are not designed to maintain the sys-
tem as it is. We will show in future
amendments that, if we amend the ha-
beas corpus law the way we would like
to as opposed to the way it is in the Re-
publican bill, you still would have a
situation where someone would have to
have their fate executed and carried
out after a trial by their peers and a
finding of guilt within a very short
amount of time. You would not have
these 12-, 14-, 16-, or 18-year delays in
implementing a court’s decision.

As my former associate—I was his as-
sociate—a very fine trial lawyer in Wil-
mington, DE, always would say to the
jury, “I hope we keep our eye on the
ball here.”” I want us to try to focus, if
we can, this morning. My colleagues on
the Republican side of the aisle have
repeatedly said in this bill that we
must do something to ensure swift pun-
ishment of those who committed the
Oklahoma City bombing. That is sup-
posedly why, you might wonder, in a
terrorism bill there is habeas corpus.

Well, the constant argument put for-
ward is, look, we have to do this be-
cause once we find the person who did
this awful thing in Oklahoma and they
are convicted and sentenced to death,
the death penalty must be carried out
swiftly. 1 might add, a bill that the
Presiding Officer and | voted for, the
Biden crime bill, is the only reason
there is a death penalty. Had we not
voted for that bill, had that not passed
last year, this finding of a person who
committed the bombing, that person
under Federal law would not be eligible
to be put to death. There is no question
that because of the action you and |
and others took last year there is a
death penalty now.

So unlike the World Trade Tower, no
death penalty would be there under
Federal law had we not passed the
Biden crime bill then. Now there is.
But they say now, once we find this
person, we are going to go put them to
death, what we have to do—this will be
a Federal prison because under Federal
law they will be prosecuted, not under
the Oklahoma law but Federal law.
They are eligible for the death penalty,
and they will be convicted—I assume,
and it is our fervent hope they will be
convicted—and now they get sentenced
to death. And the President and the
Attorney General say they want the
death penalty for whomever is con-
victed. My friends say, well, what we
have to do now is have habeas corpus
changed so no one will languish in pris-
on. | do not think there is anybody in
the Federal system right now—and I
am looking to my staff for confirma-
tion—who sits on death row filing ha-
beas corpus petitions. There is one ha-
beas corpus petition that has been filed
in the Federal system.

So what | want to say to my friends—
and | will put the rest of this in the
RECORD—is this has nothing to do with
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terrorism. Not one of the horror stories
Senator HATCH has given or has given
us on the Senate floor relates to a ter-
rorist who was prosecuted in the Fed-
eral court. They all relate to someone
who is prosecuted in State court and
has spent too long sitting on death
row. There are useful and practical
steps we can take to prevent future
terrorist activities. We can reform ha-
beas corpus petitions for State court
prisoners. But in reforming habeas cor-
pus petitions for State court prisoners,
not one of them will affect terrorism
because—I want to make it real clear—
if we have a terrorist convicted under
Federal law in a Federal court, then
Federal habeas applies.

So my amendment is very simple. It
says if you want to deal with terror-
ism, that is the purpose of putting ha-
beas corpus in this bill and then limit
it to Federal cases; limit it to Federal
prisoners. That is the stated purpose.
Do not go back and change the whole
State court system. Do not go back
and change the whole State habeas sys-
tem on this bill. Debate it on a bill
which should be the crime bill that is
coming up in the next couple of weeks
we are told.

There was a lot of discussion yester-
day about nongermane amendments.
This amendment strikes the 95 percent
of the habeas bill that is not germane
and keeps the 5 percent that is ger-
mane. Ninety-five percent of what my
friends have in this bill relates to State
prisoners, State courts, and has noth-
ing to do with terrorism, nothing to do
with Oklahoma City, but 5 percent ar-
guably does.

My amendment says let us pass the 5
percent that has to do with Federal
prisoners held in Federal prisons con-
victed in Federal courts and change the
habeas the way they want for those
prisoners. That will deal with Okla-
homa City the way they say they want
it and it will not mess up the 95 per-
cent of the cases that deal with the
State prisoners in State prisons in
State courts and deny essentially Fed-
eral review of those State decisions.

So | will reserve the remainder of my
time by saying that it is simple. My
amendment simply says, all right, if
this is about Oklahoma City, let us
have it about Oklahoma City. The pro-
visions in the bill relate to Federal
prisoners and Federal habeas corpus.

Parliamentary inquiry: How much
time remains?

The PRESIDING OFFICER. The Sen-
ator from Delaware has 5 minutes 2
seconds.

Mr. BIDEN. I will reserve the remain-
der of my time.

| yield the floor.

Mr. HATCH. Mr. President, | rise in
opposition to the amendment offered to
limit habeas reform exclusively to Fed-
eral cases.

Some have argued that habeas re-
form as applied to the States is not
germane to this debate. Those individ-
uals, including my distinguished col-
league from Delaware, contend that a
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reform of the Federal overview of State
convictions is meaningless in the con-
text of the debate we are having. They
are perhaps willing to admit that some
revision of the collateral review of
cases tried in Federal court may be in
order, but they contend that reform of
Federal collateral review of cases tried
in State court is unnecessary.

This position is simply incorrect. |
would like to read from a letter writ-
ten by Robert H. Macy, district attor-
ney of Oklahoma City, and a Democrat:

[IImmediately following the trial or trials
in federal court, | shall, working in coopera-
tion with the United States Department of
Justice and the Federal law enforcement
agencies investigating the bombing of the
Alfred P. Murrah Building, prosecute in
Oklahoma State court the cowards respon-
sible for murdering innocent people in the
area surrounding the federal building. And I
shall seek the death penalty. We must never
forget that this bombing took several lives
and injured dozens of persons in the neigh-
borhood and businesses near the building.
The State of Oklahoma has an overwhelm-
ing, compelling interest to seek, and obtain
the maximum penalty allowable by law for
the senseless and cowardly Killings.

In our reaction to the destruction of
the Federal building in Oklahoma City,
we may overlook the fact that the
bombing also caused the death of peo-
ple who were not inside the building it-
self, or even on Federal property. The
State of Oklahoma, not the Federal
Government, will thus prosecute those
responsible for the bombing that killed
people outside of the Federal building.
In those instances, Federal jurisdiction
may not obtain and it will thus be nec-
essary to prosecute the Killers in
State, as well as Federal, court.

A failure to enact a complete, mean-
ingful, reform of habeas corpus pro-
ceedings may enable the individuals in
this case, provided they are appre-
hended and duly convicted, to frustrate
the demands of justice. The blood of
the innocent men and women are on
the hands of the evil cowards who com-
mitted this terrible tragedy. Justice
must be, as President Clinton declared,
“swift, certain, and severe.”

Moreover, failure to enact meaning-
ful, comprehensive, habeas reform will
permit other Killers who have terror-
ized their communities to continue to
frustrate the judicial system. If we
adopt the proposed amendment, we will
create a schism between State and Fed-
eral capital law. In other words, mur-
ders tried in Federal court will face im-
position of their final penalty more
swiftly than persons tried for capital
crimes in State cases. Why should we
adopt such a piecemeal approach to re-
form, one that will leave such a gap be-
tween State and Federal cases? It sim-
ply makes no sense to reform habeas
proceedings for cases tried in Federal
court but leave the current disastrous
system in place for cases tried in State
court.

As of January 1, 1995, there were
some 2,976 inmates on death row. Yet,
only 38 prisoners were executed last
year, and the States have executed
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only 263 criminals since 1973. Abuse of
the habeas process features strongly in
the extraordinary delay between sen-
tence and the carrying out of that sen-
tence.

In my home State of Utah, for exam-
ple, convicted murderer William An-
drews delayed the imposition of a con-
stitutionally imposed death sentence
for over 18 years. The State had to put
up millions of dollars in precious
criminal justice resources to litigate
his meritless claims. His guilt was
never in question. He was not an inno-
cent person seeking freedom from an
illegal punishment. Rather, he simply
wanted to frustrate the imposition of
punishment his heinous crimes war-
ranted.

This abuse of habeas corpus litiga-
tion, particularly in those cases involv-
ing lawfully imposed death sentences,
has taken a dreadful toll on victims’
families, seriously eroded the public’s
confidence in our criminal justice sys-
tem, and drained State criminal justice
resources. This is simply not a just sys-
tem.

Justice demands that lawfully im-
posed sentences be carried out. Justice
demands that we now adopt meaningful
habeas corpus reform. Justice demands
that we not permit those who would
perpetuate the current system to steer
us from our course. We must do as the
victims, families, and friends of those
who have asked us to do: enact mean-
ingful, comprehensive habeas reform
now.

Mr. President, | know a number of
our colleagues are ready to vote on
this. Let me just make three or four
points that | think are important with
regard to the amendment of my friend
and colleague.

I contend that the Biden amend-
ment—and | think anybody who reads
it would gut the habeas corpus title of
this bill by applying habeas corpus re-
form solely to Federal capital convic-
tions thus making reform inapplicable
to the majority of capital cases includ-
ing the Oklahoma State prosecution
for murders of some of the people
killed in Oklahoma. | am referring to
those victims who were not Federal
employees but were Killed by the blast
while outside of the building. If this
amendment passes, there would be no
habeas reform that would apply to
them.

So | would like to make three addi-
tional points about why we should not
vote for the Biden amendment before |
move to table the amendment.

First, 1 have made this point that
where people who were not Federal em-
ployees were outside the building, the
terrorist will be prosecuted in State
court for those people.

I ask unanimous consent that a let-
ter from Robert H. Macy, a Democrat
district attorney of Oklahoma City, be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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STATE OF OKLAHOMA,
DISTRICT ATTORNEY,
Oklahoma City, OK, May 24, 1995.
Senator ORRIN G. HATCH,
Chairman, Judiciary, Dirksen Senate Office,
Washington, DC.

DEAR SENATOR HATCH: The purpose of this
letter is to express my support for the inclu-
sion of the provisions for reform of Federal
Habeas Corpus authored by Senator Spector
and you in the Anti-terrorism Bill, S735. Ap-
parently some persons have raised questions
about the appropriateness of this measure.
Specifically, | have been told that there are
some who do not see the importance of these
reform measures in cases, such as the Okla-
homa City bombing, which will initially be
prosecuted by Federal Court.

There are two points | would like to make
in response to those questions. First, imme-
diately following the trial or trials in Fed-
eral Court, | shall, working in cooperation
with the United States Department of Jus-
tice and the Federal law enforcement agen-
cies investigating the bombing of the Alfred
P. Murrah Building, prosecute in Oklahoma
State Court the cowards responsible for mur-
dering innocent people in the area surround-
ing the federal building. And I shall seek the
death penalty. We must never forget that
this bombing took several lives and injured
dozens of persons in the neighborhood and
businesses near the building. The State of
Oklahoma has an overwhelming, compelling
interest to seek and obtain the maximum
penalty allowable by law for the senseless
and cowardly Kkillings. Not only is it in the
interest of the State, it is my sworn duty to
seek those sanctions, and | intend to fully
carry out my responsibilities.

The reform measures contained in the
Spector, Hatch, Dole Habeas Corpus Reform
measures contained in S735 will in my judg-
ment significantly curb the abuse and delays
inherent in current habeas practice. Every
day of delay represents a victory for these
cowardly cold blooded killers and another
day of defeat and suffering for the victims
and all other Americans who cry out for jus-
tice.

Secondly, your reform provisions will also
create significant time savings during ap-
peals from federal convictions as well. Exam-
ples of this include:

Time limitations on when habeas petitions
may be filed; time deadlines on when federal
courts must rule on habeas petitions; a re-
quirement that federal courts prioritize con-
sideration of capital appeals; reform of the
abuses inherent in the probable cause proc-
ess; limitations on second and successive pe-
titions.

As Chairman of the Board of Directors of
the National District Attorney’s Association
I am proud to inform you that America’s
prosecutors speak with one voice and that
we are calling upon you and your colleagues
to set your priorities and enact reforms
which will provide to every convicted mur-
derer the rights guaranteed by the constitu-
tion, but absolutely no further consideration
or delay than is constitutionally required.

Respectfully,
ROBERT H. MAcY,
District Attorney.

Mr. HATCH. Mr. President, in this
letter, Mr. Macy makes it very clear
that he intends to prosecute these ter-
rorists under State law who caused the
Oklahoma City bombing. If he does, the
Biden amendment will not apply to
them. So they can be on death row,
even though we want swift, secure, and
fast judgment, they would be on death
row for anywhere up to 50 years, which
is the case of one person in our society
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today still sitting on death row almost
50 years later.

So, first, it does not take care of
those Federal employees who were
Killed outside the building should the
State of Oklahoma choose to prosecute
those responsible—as Robert Macy has
stated will occur.

Second, we do not want piecemeal re-
form. If a robber Kills one of the Fed-
eral employees the night before the
bombing in Oklahoma City or any-
where else, why should we treat that
Killer any differently from the Okla-
homa terrorists simply because he
would be tried in a State court rather
than a Federal court? We need to have
it apply across the board, and the vast
majority of murders are committed in
the States and prosecuted by the State
courts, and they would not be affected
by the Biden amendment.

Third, let us say that the Federal
Government prosecutors, for some rea-
son or other, blow the prosecution. As-
sume we are unable to get a conviction
against these terrorists in the Federal
courts. The double jeopardy clause still
allows the State to prosecute those ter-
rorists or those murderers in State
court under State law. But if they do
prosecute them and we do not reform
Federal habeas corpus review of State
cases, then we will have the same in-
cessant, frivolous appeals ad hominem,
day and night, from that point on be-
cause this amendment would not take
care of that problem. If we are going to
pass habeas reform, let us pass real ha-
beas reform. Let us do it straight up.
Let us protect the constitutional
rights, which our amendment does do
in the bill. Let us protect civil lib-
erties, but let us get some finality into
the law so that the frivolous appeal
game will be over.

Basically, those are the three things:
People killed who are not Federal em-
ployees outside the building, those
prosecutions will be brought in State
court. And the Biden amendment
would not apply to the benefit of ha-
beas reform to that case. We do not
want piecemeal reform. If a robber
Kills a Federal employee the night be-
fore the bombing in Oklahoma City,
just to give a hypothetical, and the
State has to bring the murder action
against that individual, then why
should that person not be subject to
the same rules as the murderers in the
Oklahoma City bombing? And if the
Federal prosecutor blows the prosecu-
tion, why should not the State prosecu-
tor be able to bring action under the
State laws and under those cir-
cumstances prosecute the killers and
have the same rule apply under those
circumstances as well?

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. | will be very brief in
reply.

With regard to the point that if
someone is not a Federal employee
outside the building is killed, fortu-
nately, we passed the Biden crime bill
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last year, and under title 18, section
2332(A) ““‘Use of Weapons of Mass De-
struction”—I would refer my colleague
to that—anyone killed at all, whether
sitting across the street drinking a cup
of coffee, whether they are riding by in
their automobile, whether they are a
Federal employee or whether they are
an alien, it does not matter; they are
subject to the Federal death penalty.
So the Senator is missing the point.

Second, we do want universal reform
of habeas corpus. Let us do it on a bill
that we are supposed to do it on. Let us
do it on the crime bill.

And, No. 3, as to the idea that we are
somehow going to have two different
standards apply, the real issue is under
what circumstances does a Federal
court have a right to review a State
court’s judgment. It has nothing to do
with terrorism under this provision. It
has nothing to do with Oklahoma City.
We should deal with it. We should dis-
cuss it. We should debate it, not on this
bill.

I am prepared, whenever the Senator
wants, to move to the tabling of my
amendment.

Mr. HATCH. 1 am prepared to yield.
Let me just make a point that a State
prosecutor—a Democrat—is going to
prosecute these terrorists, and this ha-
beas reform, if the Biden amendment
passes, will not apply to them. And
that, in a nutshell, is the problem with
this amendment. We ought to make
our habeas reform apply to both Fed-
eral and State convictions.

Mr. President, 1 move to table the
amendment and ask for the yeas and
nays.

The PRESIDING OFFICER. Do Sen-
ators yield back their time?

Mr. HATCH. | yield back the time.

Mr. BIDEN. Mr. President, | would
take issue with the last statement of
my friend. | will not debate it now. We
will have plenty of time to do that.

| yield back my time.

Mr. HATCH. | yield back my time.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to table the amendment. The yeas and
nays have been ordered. The clerk will
call the roll.

Mr. LOTT. | announce that the Sen-
ator from Texas [Mr. GRAMM], the Sen-
ator from New Hampshire [Mr. GREGG],
the Senator from Pennsylvania [Mr.
SANTORUM], and the Senator from Wyo-
ming [Mr. SIMPSON], are necessarily ab-
sent.

I further announce that, if present
and voting, the Senator from Wyoming
[Mr. SimMPsSON], would vote ‘“‘yea.”

Mr. FORD. | announce that the Sen-
ator from North Dakota [Mr. CONRAD],
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 67,
nays 28, as follows:
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[Rollcall Vote No. 237 Leg.]
YEAS—67
Abraham Faircloth Mack
Ashcroft Feinstein McCain
Baucus Ford McConnell
Bennett Frist Murkowski
Bingaman Gorton Nickles
Bond Graham Nunn
Breaux Grams Pressler
Brown Grassley
Bryan Hatch ;r)_/or
. eid
Burns Heflin Robb
Byrd Helms Rockefell
Campbell Hollings ocketetier
Chafee Hutchison Roth
Coats Inhofe Shelby
Cochran Jeffords Smith
Cohen Johnston Snowe
Coverdell Kassebaum Specter
Craig Kempthorne Stevens
D’Amato Kerrey Thomas
DeWine Kyl Thompson
Dole Lieberman Thurmond
Domenici Lott Warner
Exon Lugar
NAYS—28
Akaka Harkin Moseley-Braun
Biden Hatfield Moynihan
Boxer Inouye Murray
Bradley Kennedy Packwood
Bumpers Kerry Pell
Daschle Kohl Sarbanes
Dodd Lautenberg Simon
Dorgan Leahy
Feingold Levin Wellstone
Glenn Mikulski
NOT VOTING—5

Conrad Gregg Simpson
Gramm Santorum

So the motion to table the amend-
ment (No. 1217) was agreed to.

Mr. BIDEN. Mr. President, | under-
stand one of our colleagues thought
this was an up-or-down vote as opposed
to a tabling motion and would like to
ask unanimous consent to change the
vote which will not affect the outcome.

CHANGE OF VOTE

Mrs. BOXER. On this last rollcall
vote No. 237, | voted “‘yea.” It was my
intention to vote ‘“‘nay.” Therefore, |
ask unanimous consent that | be per-
mitted to change my vote. This will in
no way change the outcome of the
vote.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

(The foregoing tally has been

changed to reflect the above order.)

Mr. KENNEDY. Mr. President, | rise
to speak generally on the subject of ha-
beas corpus and in support of the
amendments by Senators BIDEN and
LEVIN that will be offered to the bill.

At the outset, | want to emphasize
my support for passage of a strong
antiterrorism bill that gives law en-
forcement agencies the tools they need
to combat crimes of terror at home and
abroad. | commend President Clinton
and the Senators who brought in legis-
lation expeditiously before the Senate.
There is much in this legislation that
deserves to be enacted into law as soon
as possible.

It is unfortunate, therefore, that the
proponents of the bill have injected
into it an unrelated and highly con-
troversial subject; namely, drastic
changes to longstanding law relating
to habeas corpus.

The manager of the bill says that ha-
beas corpus is relevant because the sus-
pects charged in the Oklahoma City
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bombings are charged with a capital of-
fense. But that fact presents absolutely
no justification for changing the rules
with regard to State prisoners.

The inclusion of sweeping habeas cor-
pus reform in this bill is the worst kind
of opportunism, and | regret that it has
occurred in the wake of this national
tragedy.

When, and if, capital punishment is
imposed, it must be imposed in a con-
stitutional manner. That is accom-
plished through the writ of habeas cor-
pus—a process so central to our con-
stitutional system of Government that
it is often called the ““Great Writ.”

Clearly, some form of habeas corpus
is needed to avoid excessive litigation,
repetitive reviews, and the delays that
sometimes characterize the present
system. In a series of decisions over the
past 10 years, the Supreme Court itself
has imposed certain restrictions on the
ability of death row inmates to obtain
review through habeas corpus, and the
issue has brought heated controversy
to our congressional debates on crime
bills in recent years.

In the past, Senator BIDEN, among
others, has proposed legislation to
limit the number and length of death
row appeals, but at the same time to
make sure that post-conviction review
in the Federal courts is meaningful.
But he adhered to the sensible conclu-
sion of former Justice Lewis Powell,
who in a landmark report commis-
sioned by Chief Justice Rehnquist said
the following:

Capital cases should be subject to one fair
and complete course of collateral review
through the State and Federal system.
Where the death penalty is involved, fairness
means a searching and impartial review of
the propriety of the sentence.

But the bill before us today does not
strike a fair balance. It actually pre-
cludes the meaningful review that Jus-
tice Powell said was necessary, and it
increases the likelihood that innocent
people will be executed in this country.

A principal problem is that this bill
does nothing to ensure that death pen-
alty defendants receive adequate legal
representation at their original trial.

As many as 20 percent of all death
sentences are overturned after Federal
habeas corpus review, very often be-
cause a defendant has been inad-
equately represented at trial.

This bill also eliminates the current
requirement that poor defendants re-
ceive appointed counsel in Federal ha-
beas corpus proceedings. | reject that
view. The appointment of attorneys for
death row inmates is not a question of
sympathy, it is a question of fun-
damental fairness.

In addition, the bill limits the cir-
cumstances under which a death row
inmate may raise a claim of innocence
based on newly discovered evidence.
The proposal to limit inmates to one
bite at the apple is sound in principle,
but surely our interest in swift execu-
tions must give way in the face of new
evidence that an innocent person is
about to be put to death.
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At any time prior to the execution
there must be a forum in which non-
frivolous claims of innocence can be
heard. As Supreme Court Justice Pot-
ter Stewart once wrote, ‘“‘swift justice
demands more than just swiftness.”’

Finally, the bill might be read to re-
quire Federal courts to defer to State
courts on issues of Federal constitu-
tional law. In part the bill states that
a Federal court cannot grant a writ of
habeas corpus based on Federal con-
stitutional claims unless the State
court judgment was an ‘‘unreasonable
application of Federal law.”

No one thinks that under current law
the Federal courts just ignore State
court decisions, even on questions of
Federal constitutional law. The federal
courts respect the State courts and
give their decisions a great deal of at-
tention. The specialists | have talked
to tell me that the Federal courts, even
now, grant relief on constitutional
claims only when it is pretty clear that
a prisoner’s constitutional rights were
violated.

This being true, a bill that tells the
Federal courts that they should not
grant relief unless they are satisfied
that a prisoner’s clearly established
rights were violated may not change
things very much.

I do not see the need for this kind of
language in the bill, but to the extent
it allows the Federal courts to do what
they are doing now, it may do no great
harm. | just hope that, if the bill is
adopted, it will be interpreted cor-
rectly.

A contrary interpretation would
stand our Federal system on its head.
Why should a Federal court defer to
the judgment of a State court on a
matter of Federal constitutional law?
The notion that a Federal court would
be rendered incapable of correcting a
constitutional error because it was not
an unreasonable constitutional error is
unacceptable, especially in capital
cases.

Ever since the days of the great Chief
Justice John Marshall, the Federal
courts have historically served as the
great defenders of constitutional pro-
tections. They must remain so.

Whatever the merits of this sweeping
habeas corpus reform, such drastic
changes should not be adopted on this
bill. Nothing in this legislation would
be more detrimental to the values of
the Nation and our Constitution than
for Congress, in its rush to combat ter-
rorism, to strip away venerable con-
stitutional questions.

The perpetrators of the Oklahoma
City tragedy will have triumphed if
their actions promote us to short-cir-
cuit the Constitution.

This bill goes far beyond terrorism
and far beyond Federal prisoners. It se-
verely limits the ability of any State
prisoner—not just terrorists, but any
State prisoner—to seek Federal court
review of constitutional rights. This is
an extremely controversial, very com-
plicated proposal. It is wrong to try to
sneak it into an antiterrorism bill that
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we all want to pass as quickly as we
reasonably can.

The debate on comprehensive habeas
corpus reform should take place when
we take up the omnibus crime bill. The
attempt to jam it into the pending bill
is a cynical attempt to manipulate
public concern about terrorism, and
the Congress should reject it.

| urge the Senate to act responsibly
on this critical issue. We should adopt
the Biden and Levin amendments on
the subject, and if necessary resume
the rest of the debate on habeas corpus
when the crime bill comes before the
Senate.

(Mr. KYL assumed the chair.)

Mr. DOLE. Mr. President, | wanted to
indicate we now have to dispose of the
Biden amendment No. 1217. My under-
standing is that the Senator from Dela-
ware is prepared to offer a second.

Mr. BIDEN. Mr. President, my inten-
tion would be to offer the second
amendment on counsel standards re-
quired in Federal habeas corpus cases.
I think the number is 1226.

Then | will have one more. The most
important, from my perspective, of the
amendments | have is the one relating
to the deference standard that is in the
Republican bill.

Senator GRAHAM of Florida has indi-
cated to me that he will not offer his
amendment. Senator LEVIN, | believe,
will be ready to offer his amendment
shortly.

I would respectfully request that the
Presiding Officer, Mr. KvyL, offer his
amendment sometime between that. It
is my intention to offer my amendment
last. 1 will offer the first three, but the
last amendment on habeas | would like
very much to be my amendment on def-
erence.

We will by that time have eliminated
all Democratic amendments. | under-
stand there is one—unless Mr. KyL is
withdrawing his—there is one amend-
ment on the other side.

Mr. DOLE. We have one, and we have
30 minutes equally divided on this
amendment.

Mr. BIDEN. I am happy to do that.
We have apparently not reached a time
agreement. | am prepared to enter now
into a time agreement on this amend-
ment of 30 minutes equally divided.

Mr. DOLE. Mr. President, | make
that request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1226 TO AMENDMENT NO. 1199
(Purpose: To amend the bill with respect to

requiring counsel for federal habeas pro-

ceedings)

Mr. BIDEN. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The bill clerk read as follows:

The Senator from Delaware [Mr. BIDEN],
proposes an amendment numbered 1226 to
amendment No. 1199.

Mr. BIDEN. Mr. President, | ask
unanimous consent further reading be
dispensed with.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.
The amendment is as follows:

Delete from page 106, line 20 through all of
page 125 and insert the following:

“(h) The ineffectiveness or incompetence
of counsel during Federal or State collateral
post-conviction proceedings shall not be a
ground for relief in a proceeding arising
under section 2254.”".

SEC. 605. SECTION 2255 AMENDMENTS.

Section 2255 of title 28, United States Code,
is amended—

(1) by striking the second and fifth undes-
ignated paragraphs; and

(2) by adding at the end the following new
undesignated paragraphs:

“A l-year period of limitation shall apply
to a motion under this section. The limita-
tion period shall run from the latest of—

“(1) the date on which the judgment of
conviction becomes final;

““(2) the date on which the impediment to
making a motion created by governmental
action in violation of the Constitution or
laws of the United States is removed, if the
movant was prevented from making a mo-
tion by such governmental action;

““(3) the date on which the right asserted
was initially recognized by the Supreme
Court, if that right has been newly recog-
nized by the Supreme Court and made retro-
actively applicable to cases on collateral re-
view; or

““(4) the date on which the facts supporting
the claim or claims presented could have
been discovered through the exercise of due
diligence.

“In all proceedings brought under this sec-
tion, and any subsequent proceedings on re-
view, appointment of counsel for a movant
who is or becomes financially unable to af-
ford counsel shall be in the discretion of the
court, except as provided by a rule promul-
gated by the Supreme Court pursuant to
statutory authority. Appointment of counsel
under this section shall be governed by sec-
tion 3006A of title 18.

“A second or successive motion must be
certified as provided in section 2244 by a
panel of the appropriate court of appeals to
contain—

“(1) newly discovered evidence that, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish by
clear and convincing evidence that no rea-
sonable factfinder would have found the
movant guilty of the offense; or

““(2) a new rule of constitutional law, made
retroactive to cases on collateral review by
the Supreme Court, that was previously un-
available.”.

SEC. 606. LIMITS ON SECOND OR SUCCESSIVE AP-
PLICATIONS.

(a) CONFORMING AMENDMENT TO SECTION
2244(a).—Section 2244(a) of title 28, United
States Code, is amended by striking ‘“‘and the
petition”” and all that follows through ‘‘by
such inquiry.” and inserting *‘, except as pro-
vided in section 2255.”".

(b) LIMITS ON SECOND OR SUCCESSIVE APPLI-
CATIONS.—Section 2244(b) of title 28, United
States Code, is amended to read as follows:

“(b)(1) A claim presented in a second or
successive habeas corpus application under
section 2254 that was presented in a prior ap-
plication shall be dismissed.

“(2) A claim presented in a second or suc-
cessive habeas corpus application under sec-
tion 2254 that was not presented in a prior
application shall be dismissed unless—

“(A) the applicant shows that the claim re-
lies on a new rule of constitutional law,
made retroactive to cases on collateral re-
view by the Supreme Court, that was pre-
viously unavailable; or
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“(B)(i) the factual predicate for the claim
could not have been discovered previously
through the exercise of due diligence; and

“(if) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish by
clear and convincing evidence that, but for
constitutional error, no reasonable
factfinder would have found the applicant
guilty of the underlying offense.

““(3)(A) Before a second or successive appli-
cation permitted by this section is filed in
the district court, the applicant shall move
in the appropriate court of appeals for an
order authorizing the district court to con-
sider the application.

“(B) A motion in the court of appeals for
an order authorizing the district court to
consider a second or successive application
shall be determined by a three-judge panel of
the court of appeals.

“(C) The court of appeals may authorize
the filing of a second or successive applica-
tion only if it determines that the applica-
tion makes a prima facie showing that the
application satisfies the requirements of this
subsection.

“(D) The court of appeals shall grant or
deny the authorization to file a second or
successive application not later than 30 days
after the filing of the motion.

“(E) The grant or denial of an authoriza-
tion by a court of appeals to file a second or
successive application shall not be appeal-
able and shall not be the subject of a petition
for rehearing or for a writ of certiorari.

“(4) A district court shall dismiss any
claim presented in a second or successive ap-
plication that the court of appeals has au-
thorized to be filed unless the applicant
shows that the claim satisfies the require-
ments of this section.”.

SEC. 607. DEATH PENALTY LITIGATION PROCE-

DURES.

(a) ADDITION OF CHAPTER TO TITLE 28, UNIT-
ED STATES CoDE.—Title 28, United States
Code, is amended by inserting after chapter
153 the following new chapter:

“CHAPTER 154—SPECIAL HABEAS CORPUS

PROCEDURES IN CAPITAL CASES

“‘Sec.

*“2261. Prisoners in State custody subject to
capital sentence; appointment
of counsel; requirement of rule
of court or statute; procedures
for appointment.

*“2262. Mandatory stay of execution; dura-
tion; limits on stays of execu-
tion; successive petitions.

*2263. Filing of habeas corpus application;
time requirements; tolling
rules.

*‘2264. Scope of Federal review; district court
adjudications.

‘2265. Application to State unitary review
procedure.

*“2266. Limitation periods for determining

applications and motions.

“§2261. Prisoners in State custody subject to
capital sentence; appointment of counsel;
requirement of rule of court or statute; pro-
cedures for appointment
““(a) This chapter shall apply to cases aris-

ing under section 2254 brought by prisoners

in State custody who are subject to a capital
sentence. It shall apply only if the provisions
of subsections (b) and (c) are satisfied.

“(b) This chapter is applicable if a State
establishes by statute, rule of its court of
last resort, or by another agency authorized
by State law, a mechanism for the appoint-
ment, compensation, and payment of reason-
able litigation expenses of competent coun-
sel in State post-conviction proceedings
brought by indigent prisoners whose capital
convictions and sentences have been upheld
on direct appeal to the court of last resort in
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the State or have otherwise become final for
State law purposes. The rule of court or stat-
ute must provide standards of competency
for the appointment of such counsel.

““(c) Any mechanism for the appointment,
compensation, and reimbursement of counsel
as provided in subsection (b) must offer
counsel to all State prisoners under capital
sentence and must provide for the entry of
an order by a court of record—

‘(1) appointing one or more counsels to
represent the prisoner upon a finding that
the prisoner is indigent and accepted the
offer or is unable competently to decide
whether to accept or reject the offer;

“(2) finding, after a hearing if necessary,
that the prisoner rejected the offer of coun-
sel and made the decision with an under-
standing of its legal consequences; or

“(3) denying the appointment of counsel
upon a finding that the prisoner is not indi-
gent.

““(d) No counsel appointed pursuant to sub-
sections (b) and (c) to represent a State pris-
oner under capital sentence shall have pre-
viously represented the prisoner at trial or
on direct appeal in the case for which the ap-
pointment is made unless the prisoner and
counsel expressly request continued rep-
resentation.

““(e) The ineffectiveness or incompetence of
counsel during State or Federal post-convic-
tion proceedings in a capital case shall not
be a ground for relief in a proceeding arising
under section 2254. This limitation shall not
preclude the appointment of different coun-
sel, on the court’s own motion or at the re-
quest of the prisoner, at any phase of State
or Federal post-conviction proceedings on
the basis of the ineffectiveness or incom-
petence of counsel in such proceedings.
“§2262. Mandatory stay of execution; dura-

tion; limits on stays of execution; succes-

sive petitions

““(a) Upon the entry in the appropriate
State court of record of an order under sec-
tion 2261(c), a warrant or order setting an
execution date for a State prisoner shall be
stayed upon application to any court that
would have jurisdiction over any proceedings
filed under section 2254. The application
shall recite that the State has invoked the
post-conviction review procedures of this
chapter and that the scheduled execution is
subject to stay.

“(b) A stay of execution granted pursuant
to subsection (a) shall expire if—

‘(1) a State prisoner fails to file a habeas
corpus application under section 2254 within
the time required in section 2263;

““(2) before a court of competent jurisdic-
tion, in the presence of counsel, unless the
prisoner has competently and knowingly
waived such counsel, and after having been
advised of the consequences, a State prisoner
under capital sentence waives the right to
pursue habeas corpus review under section
2254; or

““(3) a State prisoner files a habeas corpus
petition under section 2254 within the time
required by section 2263 and fails to make a
substantial showing of the denial of a Fed-
eral right or is denied relief in the district
court or at any subsequent stage of review.

“(c) If one of the conditions in subsection
(b) has occurred, no Federal court thereafter
shall have the authority to enter a stay of
execution in the case, unless the court of ap-
peals approves the filing of a second or suc-
cessive application under section 2244(b).
“§2263. Filing of habeas corpus application;

time requirements; tolling rules

““(a) Any application under this chapter for
habeas corpus relief under section 2254 must
be filed in the appropriate district court not
later than 180 days after final State court af-
firmance of the conviction and sentence on
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direct review or the expiration of the time
for seeking such review.

““(b) The time requirements established by
subsection (a) shall be tolled—

‘(1) from the date that a petition for cer-
tiorari is filed in the Supreme Court until
the date of final disposition of the petition if
a State prisoner files the petition to secure
review by the Supreme Court of the affirm-
ance of a capital sentence on direct review
by the court of last resort of the State or
other final State court decision on direct re-
view;

“(2) from the date on which the first peti-
tion for post-conviction review or other col-
lateral relief is filed until the final State
court disposition of such petition; and

““(3) during an additional period not to ex-
ceed 30 days, if—

“(A) a motion for an extension of time is
filed in the Federal district court that would
have jurisdiction over the case upon the fil-
ing of a habeas corpus application under sec-
tion 2254; and

“(B) a showing of good cause is made for
the failure to file the habeas corpus applica-
tion within the time period established by
this section.

“§2264. Scope of Federal
court adjudications

““‘(a) Whenever a State prisoner under cap-
ital sentence files a petition for habeas cor-
pus relief to which this chapter applies, the
district court shall only consider a claim or
claims that have been raised and decided on
the merits in the State courts, unless the
failure to raise the claim properly is—

““(1) the result of State action in violation
of the Constitution or laws of the United
States;

““(2) the result of the Supreme Court rec-
ognition of a new Federal right made retro-
actively applicable to cases on collateral re-
view by the Supreme Court; or

““(3) based on a factual predicate that could
not have been discovered through the exer-
cise of due diligence in time to present the
claim for State or Federal post-conviction
review.

“(b) Following review subject to sub-
sections (a), (d), and (e) of section 2254, the
court shall rule on the claims properly be-
fore it.

“§2265. Application to State unitary review
procedure

““(a) For purposes of this section, a ‘uni-
tary review’ procedure means a State proce-
dure that authorizes a person under sentence
of death to raise, in the course of direct re-
view of the judgment, such claims as could
be raised on collateral attack. This chapter
shall apply, as provided in this section, in re-
lation to a State unitary review procedure if
the State establishes by rule of its court of
last resort or by statute a mechanism for the
appointment, compensation, and payment of
reasonable litigation expenses of competent
counsel in the unitary review proceedings,
including expenses relating to the litigation
of collateral claims in the proceedings. The
rule of court or statute must provide stand-
ards of competency for the appointment of
such counsel.

“(b) To qualify under this section, a uni-
tary review procedure must include an offer
of counsel following trial for the purpose of
representation on unitary review, and entry
of an order, as provided in section 2261(c),
concerning appointment of counsel or waiver
or denial of appointment of counsel for that
purpose. No counsel appointed to represent
the prisoner in the unitary review proceed-
ings shall have previously represented the
prisoner at trial in the case for which the ap-
pointment is made unless the prisoner and
counsel expressly request continued rep-
resentation.

review; district
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‘“(c) Sections 2262, 2263, 2264, and 2266 shall
apply in relation to cases involving a sen-
tence of death from any State having a uni-
tary review procedure that qualifies under
this section. References to State ‘post-con-
viction review’ and ‘direct review’ in such
sections shall be understood as referring to
unitary review under the State procedure.
The reference in section 2262(a) to ‘an order
under section 2261(c)’ shall be understood as
referring to the post-trial order under sub-
section (b) concerning representation in the
unitary review proceedings, but if a tran-
script of the trial proceedings is unavailable
at the time of the filing of such an order in
the appropriate State court, then the start
of the 180-day limitation period under sec-
tion 2263 shall be deferred until a transcript
is made available to the prisoner or counsel
of the prisoner.

“§2266. Limitation periods for determining
applications and motions

‘““(a) The adjudication of any application
under section 2254 that is subject to this
chapter, and the adjudication of any motion
under section 2255 by a person under sen-
tence of death, shall be given priority by the
district court and by the court of appeals
over all noncapital matters.

“(b)(1)(A) A district court shall render a
final determination and enter a final judg-
ment on any application for a writ of habeas
corpus brought under this chapter in a cap-
ital case not later than 180 days after the
date on which the application is filed.

““(B) A district court shall afford the par-
ties at least 120 days in which to complete
all actions, including the preparation of all
pleadings and briefs, and if necessary, a hear-
ing, prior to the submission of the case for
decision.

“(C)(i) A district court may delay for not
more than one additional 30-day period be-
yond the period specified in subparagraph
(A), the rendering of a determination of an
application for a writ of habeas corpus if the
court issues a written order making a find-
ing, and stating the reasons for the finding,
that the ends of justice that would be served
by allowing the delay outweigh the best in-
terests of the public and the applicant in a
speedy disposition of the application.

‘“(if) The factors, among others, that a
court shall consider in determining whether
a delay in the disposition of an application is
warranted are as follows:

“(I) Whether the failure to allow the delay
would be likely to result in a miscarriage of
justice.

“(1) Whether the case is so unusual or so
complex, due to the number of defendants,
the nature of the prosecution, or the exist-
ence of novel questions of fact or law, that it
is unreasonable to expect adequate briefing
within the time limitations established by
subparagraph (A).

“(111) Whether the failure to allow a delay
in a case, that, taken as a whole, is not so
unusual or so complex as described in
subclause (11), but would otherwise deny the
applicant reasonable time to obtain counsel,
would unreasonably deny the applicant or
the government continuity of counsel, or
would deny counsel for the applicant or the
government the reasonable time necessary
for effective preparation, taking into ac-
count the exercise of due diligence.

““(iii) No delay in disposition shall be per-
missible because of general congestion of the
court’s calendar.

“(iv) The court shall transmit a copy of
any order issued under clause (i) to the Di-
rector of the Administrative Office of the
United States Courts for inclusion in the re-
port under paragraph (5).

““(2) The time limitations under paragraph
(1) shall apply to—
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“(A) an initial application for a writ of ha-
beas corpus;

““(B) any second or successive application
for a writ of habeas corpus; and

““(C) any redetermination of an application
for a writ of habeas corpus following a re-
mand by the court of appeals or the Supreme
Court for further proceedings, in which case
the limitation period shall run from the date
the remand is ordered.

“(3)(A) The time limitations under this
section shall not be construed to entitle an
applicant to a stay of execution, to which
the applicant would otherwise not be enti-
tled, for the purpose of litigating any appli-
cation or appeal.

“(B) No amendment to an application for a
writ of habeas corpus under this chapter
shall be permitted after the filing of the an-
swer to the application, except on the
grounds specified in section 2244(b).

“(4)(A) The failure of a court to meet or
comply with a time limitation under this
section shall not be a ground for granting re-
lief from a judgment of conviction or sen-
tence.

“(B) The State may enforce a time limita-
tion under this section by petitioning for a
writ of mandamus to the court of appeals.
The court of appeals shall act on the petition
for a writ or mandamus not later than 30
days after the filing of the petition.

“(5)(A) The Administrative Office of Unit-
ed States Courts shall submit to Congress an
annual report on the compliance by the dis-
trict courts with the time limitations under
this section.

““(B) The report described in subparagraph
(A) shall include copies of the orders submit-
ted by the district courts under paragraph
@)(B)(iv).

“(c)(1)(A) A court of appeals shall hear and
render a final determination of any appeal of
an order granting or denying, in whole or in
part, an application brought under this chap-
ter in a capital case not later than 120 days
after the date on which the reply brief is
filed, or if no reply brief is filed, not later
than 120 days after the date on which the an-
swering brief is filed.

“(B)(1) A court of appeals shall decide
whether to grant a petition for rehearing or
other request for rehearing en banc not later
than 30 days after the date on which the peti-
tion for rehearing is filed unless a responsive
pleading is required, in which case the court
shall decide whether to grant the petition
not later than 30 days after the date on
which the responsive pleading is filed.

“(ii) If a petition for rehearing or rehear-
ing en banc is granted, the court of appeals
shall hear and render a final determination
of the appeal not later than 120 days after
the date on which the order granting rehear-
ing or rehearing en banc is entered.

“(2) The time limitations under paragraph
(1) shall apply to—

“(A) an initial application for a writ of ha-
beas corpus;

“(B) any second or successive application
for a writ of habeas corpus; and

““(C) any redetermination of an application
for a writ of habeas corpus or related appeal
following a remand by the court of appeals
en banc or the Supreme Court for further
proceedings, in which case the limitation pe-
riod shall run from the date the remand is
ordered.

“(3) The time limitations under this sec-
tion shall not be construed to entitle an ap-
plicant to a stay of execution, to which the
applicant would otherwise not be entitled,
for the purpose of litigating any application
or appeal.

“(4)(A) The failure of a court to meet or
comply with a time limitation under this
section shall not be a ground for granting re-
lief from a judgment of conviction or sen-
tence.
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““(B) The State may enforce a time limita-
tion under this section by applying for a writ
of mandamus to the Supreme Court.

“(5) The Administrative Office of United
States Courts shall submit to Congress an
annual report on the compliance by the
courts of appeals with the time limitations
under this section.”’.

(b) TECHNICAL AMENDMENT.—The part anal-
ysis for part IV of title 28, United States
Code, is amended by adding after the item
relating to chapter 153 the following new
item:

“154. Special habeas corpus
cedures in capital cases 2261.”.

(c) EFFecCTIVE DATE.—Chapter 154 of title
28, United States Code (as added by sub-
section (a)) shall apply to cases pending on
or after the date of enactment of this Act.

Mr. BIDEN. Mr. President, in 1988, we
passed a bill which | had authored with
several others called the Death Penalty
for Drug Kingpins Act.

It was the first constitutional Fed-
eral death penalty to go on the books
after 1972 when the Supreme Court in-
validated the death penalty.

I helped write that bill, much to the
dismay of many of my liberal friends
who could not understand why | was
writing such a bill. It was a bill strong-
ly promoted by President Bush, and it
passed by a lopsided vote of 65 to 29,
with only six Republicans voting
against the bill.

When we passed that bill, we recog-
nized that if the Federal Government
was going to put a person to death, we
better get it right. We better have the
right guy and we better have had a fair
trial, and the defendant better have
had his or her day in court.

As part of the law, we said that the
capital defendant—the defendant ac-
cused of a crime which carried with it
the death penalty—in that case the
person should have a lawyer. Kind of
axiomatic. They should have a lawyer
if they are going to go to trial, a trial
in which, if that person is found guilty,
they will be put to death.

That, of course, is also what the sixth
amendment of the Constitution of the
United States says. It explicitly says
that ““In all criminal proceedings the
accused shall have the assistance of
counsel for his defense.”

Remember Clarence Earl Gideon?
The case was Gideon versus Wain-
wright. The Supreme Court held that
Mr. Gideon, accused of a crime, could
not receive a fair trial absent the right
to a lawyer.

In that case, the court said, ‘“The
sixth amendment stands as a constant
admonition that if the constitutional
safeguards it provides be lost, justice
will not be done. The right of one
charged with a crime to counsel may
not be deemed fundamental and essen-
tial to fair trials in some countries, but
itisinours.”

Also, in the 1988 drug bill we said
that prisoners, State or Federal, who
are looking the death penalty in the
eye should have a lawyer for their Fed-
eral habeas corpus appeals. Again, we
recognize that if the Federal Govern-
ment is going to put its stamp of ap-
proval on a man’s execution, he should

pro-
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at least have a lawyer. But this Repub-
lican bill does something | am not sure
they intended to do, but they did. This
Republican bill changes all of that. As-
tonishingly, it changes all of that. In a
section entitled ‘‘technical amend-
ments’’—we should all keep our eyes
open when someone says ‘“‘this is just a
technical amendment”—in a section
entitled ‘‘technical amendments,” this
bill repeals the right to counsel in Fed-
eral capital cases. It says that the
right to counsel is no right at all but a
matter of discretion for the judge.

Let me refer you back to Gideon ver-
sus Wainwright, that famous last sen-
tence which says, ‘““The right of one
charged with a crime to counsel may
not be deemed fundamental and essen-
tial to fair trials in some countries, but
itisinours.”

It does not say it is discretionary in
ours. It does not say maybe it is all
right in ours. It does not say it is OK
sometimes in ours. It says, “it is in
ours.”

Astonishingly, this little technical
amendment says the right to counsel is
a matter of discretion for the judge to
decide.

I do not know what my colleagues
were thinking of when they wrote this.
But what this seems to be saying is
this: We do not care what the Constitu-
tion says. We do not care what the Su-
preme Court says. We think it is OK to
deny a person who faces the Federal
death penalty—and there are now over
60 on the books—we think it is OK to
deny that person the assistance of
counsel at his trial. | submit this prop-
osition is as unthinkable as it is uncon-
stitutional. And we should have noth-
ing to do with it.

The Republican bill also repeals the
right we created in 1968 to a lawyer for
Federal habeas corpus appeal. This bill
says that there should be no right to a
lawyer, that it should instead be a
matter of discretion for every individ-
ual case. What is more, the Republican
proposal is taking away this right at
the very same time it is changing the
rules of the game on habeas corpus,
and placing new and sweeping restric-
tions on the right of habeas corpus it-
self.

We want to change habeas corpus but
they are making sweeping changes in
the rules of the game. And in addition
saying, and by the way, while we are at
it we are going to go back and deny
you your right to counsel when you are
filing such a petition. And one more
thing, we are going to deny you the
automatic right to a lawyer at your
trial, before you are convicted.

It reminds me of that line that is
often wused, and | will paraphrase,
““hanging first, trial later.”” What are
we into here?

| agree we should cut down the delay
and abuse of the Federal habeas corpus
and | have made a number of similar
proposals over the years to impose
strict time limits on when such peti-
tions could be filed and also to limit
the number that could be filed, essen-
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tially giving one bite out of the apple
to drastically reduce the ability to
have successive petitions unless there
is some egregious action that is
learned about after the petition Iis
filed, the first petition.

But | have always believed if we are
going to speed up the process, which |
wish to do, if we are going to narrow
the avenues of habeas corpus, which |
wish to do, we should at least make
sure that the petitioner has a lawyer.
That is what we said in 1988 and there
has been no serious question raised
about our wisdom in passing that law
since then.

Two years ago | entered into pains-
taking extensive negotiations with the
Nation’s district attorneys and the at-
torneys general of the United States
over habeas corpus reform. We nego-
tiated for months. We logged hundreds
of hours, argued over scores of serious
issues before we came up with a
lengthy and comprehensive com-
promise—which, 1 might say and |
probably should not, my staff will not
like this, which the liberal press killed.
The liberal press told us this was some-
how a terrible thing to do.

| kept saying we better do this or
they are going to take it all away. But
I hope everybody is listening who
helped Kill that compromise.

But not once in all our discussions
with the Nation’s prosecutors, | was
not talking with the public defenders. |
was not talking with the defense bar. |
was talking with the Nation’s prosecu-
tors, the DA’s back home, the State’s
attorneys general back home. Not one
time in our talks did the prosecutors
propose the repeal of the 1988 right to
a lawyer in a habeas corpus petition.
Not once did they argue that the right
to counsel in habeas corpus should be
discretionary. Not once did they sug-
gest that the right to counsel at a trial
should be denied.

As a matter of fact, what they con-
stantly said was that the best way to
shorten the appeals, the best way to
cut down on the abuse, was to do it
right the first time. They argued—not
me—they, the prosecutors, Republican
and Democrat—they said if you want
to get this thing on track make sure
there is a competent lawyer represent-
ing these people during this stage of
the proceeding. Because they pointed
out that most of the habeas corpus pe-
titions that are granted, and the Fed-
eral courts grant many, most of the
ones that are granted are granted be-
cause the court concludes that the de-
fendant did not have adequate counsel,
they were denied their right to know
what a fair trial should be.

So here you had the prosecutor—not
the defense bar—saying, ‘‘Make sure
that the defendant has legal counsel
and then give him one bite out of the
apple.”

These are experienced people. These
are the people who try these cases.
These are the people who respond to
these habeas corpus petitions.

I might say to those who are listen-
ing, | have to keep reminding people—
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habeas corpus. If a habeas corpus peti-
tion is granted it does not mean any-
one goes free. The man or woman still
stays behind bars. All it says is they
get a new trial. This is not a petition
for innocence that can be decided in
terms of releasing someone. This mere-
ly says that a prisoner behind bars
slips a paper between the bars and
says: Send this to the judge, ask him to
take a look at it because | do not think
I got a fair trial.

That is what it is. And here we had
for months of negotiations—months—
worked out a compromise, and these
hard-nosed prosecutors in our home
States said make sure they have coun-
sel. That is the best insurance for the
public at large that we will not be
wasting their money and their time.

Just last year the U.S. Supreme
Court, which for the most part is no
friend of the Federal habeas petitioner,
recognized the importance of having a
lawyer. In the case of McFarland ver-
sus Scott, the Court said:

Quality legal representation is necessary
in capital habeas corpus proceedings in light
of the seriousness of the possible penalty and
the unique and complex nature of the litiga-
tion.

To say that habeas litigation is
unique and complex is an understate-
ment. Habeas petitions must meet
tightened pleading requirements. They
must comply with the Supreme Court’s
intricate doctrines on procedural de-
fault and waiver. Federal courts can
summarily dismiss any petition that
appears legally insufficient on its face.
And they can deny stay of execution
where petitioner fails to raise a sub-
stantial Federal claim. But this provi-
sion tells these indigent defendants
who have just been sentenced to death
that they have no right to the help of
a lawyer, that they might have to navi-
gate the arcane, complicated and haz-
ardous sea of the Supreme Court juris-
prudence and statutory rules by them-
selves.

Quite apart from what | believe is the
fundamental unfairness of this propo-
sition, | also think at a practical level
it will waste a lot of time and a lot of
money to deny a lawyer at this point.
First, ask any experienced lawyer or
prosecutor. Almost all would rather
have a competent adversary who can
adequately frame and present issues
over an incompetent one who does not
have the first clue about how to
present his arguments. Most experi-
enced lawyers would tell you that hav-
ing someone who has no training on
the other side only slows things down
because the trained lawyer and the
judge end up doing a lot of extra work
just to figure out what the untrained
lawyer is trying to say and to make
sure reversible error is not created.

What is more, under the Republican
proposal, valuable resources will be
squandered in litigation at the outset
over whether counsel should or should
not be appointed. If the judge ends up
appointing counsel, all that time and
money will have been wasted, and if
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the judge does not appoint counsel, the
indigent death row inmate will be left
to find his own way through some of
the most complicated legal doctrines
imaginable. This just does not make
sense, in my view, as a practical mat-
ter or as a matter of principle.

We should not in our haste to hurry
up executions lose sight of our commit-
ment to constitutional values. We
should not endorse proposals that in-
crease the chance that, where execu-
tion is imminent, an innocent person
be executed. We should not, | believe,
sacrifice certainty in the name of
speed, or fairness in the name of venge-
ance.

Most importantly, Mr. President, |
really believe that everyone should un-
derstand we are not talking about
changing any of the ways in which we
deal with habeas corpus in this amend-
ment. We are not talking about wheth-
er the Biden approach of only one peti-
tion or their approach of only one peti-
tion is the best one. We are not talking
about whether we are going to cut the
delay by a year or a month or a day.
What we are talking about is a fun-
damental principle, one that, as it re-
lates to the trial, has been established
since Gideon versus Wainwright, and in
many instances before that, and one as
it relates to Federal habeas corpus that
was established in 1988.

I ask my friend from Utah, because it
may have been an oversight, whether
he really intended to eliminate the
right to counsel at trial as well as the
right to counsel in a habeas corpus pe-
tition.

So | sincerely hope my colleagues
will take a close look at this. This does
not have to do with speeding up the
process; this has to do with the fun-
damental fairness. Are we going to
stick with constitutional principle es-
tablished several decades ago in this
country saying you are entitled to a
lawyer at a trial and, if you cannot af-
ford one, the court will appoint one as
a matter of right and you are entitled
to a lawyer at the Federal level when
you file a habeas corpus petition? The
practical implication of all that is that
most prosecutors will tell you that will
speed the process up, not slow the proc-
ess down.

I yield the floor.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Of course, we will not
deny counsel, nor will anybody; nor is
it done, nor will it be done. The reason
we oppose this amendment offered by
the distinguished Senator from Dela-
ware is this amendment would strike
the much-needed reform in 28 U.S.C.
848(q) contained in the antiterrorism
bill. Section 848(q), as many of our Sen-
ators and others are no doubt aware,
provides funding for capital litigants;
that is, people who have been convicted
of capital crimes, to hire among other
things investigators and expert wit-
nesses to assist them with their habeas
petitions. That just presumes that
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there will be a lawyer there as well,
and there will be. 1 do not know of a
case where a lawyer has not been ap-
pointed.

What you may not be aware of, how-
ever, is that section 848(q) permits the
defense counsel to contact the judge ex
parte; that is, without the prosecutor
being present, and requests additional
funding for experts, investigators, re-
searchers, and the like. In other words,
defense counsel can approach the judge
outside the prosecutors presence and
request the appointment of additional
investigators or a new psychiatrist.
The prosecutor is given neither the op-
portunity to present nor even a chance
to oppose such an appointment.

To add insult to injury, the court can
order payment and the appointment to
run nunc pro tunc; that is, from the
time the defense counsel initially hired
the additional help. They can go way
back. The defense counsel can go hire
these people, have no way of paying
them, and then all of a sudden have an
ex parte proceeding, and the judge can
order that they be paid back to the
date that the defense counsel hired
them. Talk about an abusive system.
This means an investigator hired 6
months before can, when approved by
the judge, receive payment for all of
that investigator’s past work, and in
an ex parte proceeding, without the
right of the prosecutor to be present.
The defense counsel can use whatever
information the investigator provides
as demonstrating the need to hire that
investigator and pay him from the
time that he actually started working
on the case.

There is absolutely no reason for ex
parte proceedings on Federal collateral
review after the judgment is final.
While such an arrangement may argu-
ably be appropriate at the trial level, it
is not defensible for postconviction col-
lateral proceedings. It is likely that
the secrecy of these proceedings serves
no other purpose than to permit the de-
fense counsel to, outside of the pres-
ence of the prosecutor or the prosecu-
tion, argue their cases, obtain exten-
sions of time, or receive additional un-
warranted investigative expenses. This
is simply indefensible.

There should be no need for a con-
fidential hearing at this point in the
proceeding. They will have had the
hearing already. They will be on ap-
peal. They will have had all kinds of
constitutional protections under our
bill, and then to allow an ex parte pro-
ceeding to go ahead, they will have
raised their issues at the State level or
they would be unexhausted. By the
time the claim is presented in Federal
court, all of these issues should have
seen the light of day. Thus, no reason
exists for defense counsel to hide what-
ever they may be investigating, nor
should defense counsel be permitted to
argue their petitions outside of the
presence of other counsel.

It just makes sense that they would
not. Section 848(q) has been greatly
abused, and has resulted in enormous
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cost to the States. The reform con-
tained in the antiterrorism bill is thus
greatly needed. The Supreme Court has
never required counsel in collateral
proceedings. We do not make it discre-
tionary to appoint counsel at trial;
counsel must be appointed at trial. |
have to say that any argument that we
do not is ridiculous. But this is a very,
very important point.

I hope our colleagues will
against the Biden amendment.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. | yield time to the Sen-
ator from Pennsylvania.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. Mr. President, | cer-
tainly agree with the distinguished
Senator from Delaware that we have to
be meticulous on right to counsel. We
cite Gideon versus Wainwright, and 1
was assistant district attorney when
that case was decided in 1963. | am glad
to say that in our Pennsylvania courts,
in Philadelphia, counsel had been pro-
vided for indigent defendants long be-
fore the Supreme Court of the United
States made that a constitutional
mandate in the landmark Gideon case,
written by Justice Black, which said
counsel was required for anyone who is
hauled into court to face felony
charges.

On a very personal note, | got my in-
troduction into criminal law when |
was assisting defendants back in March
1958, when | took my first turn defend-
ing indigents going down to the prison
in the city of Philadelphia and had, as
a matter of fact, my first taste of what
the role of the trial lawyer was, of
criminal prosecutions, and of being in
public service.

As | understand these provisions of
the bill, it will greatly improve the ex-
traordinarily technical and com-
plicated procedure that when a State
opts into the expedited procedures,
there is additional responsibility on
the State under the provisions of sec-
tion 2261(b) to establish a mechanism
for the appointment of compensation
and payment of reasonable litigation
expenses of competent counsel at the
State postconviction proceedings
brought by indigent prisoners.

On the point about ex parte contacts
by defense counsel, | doubt that there
is any real quarrel about the require-
ment that defense lawyers ought to
make an application in the presence of
opposing counsel and ought to make
that application in advance of wanting
to hire experts.

So it seems to me that whatever the
state of the law is this is an advance-
ment in requiring that States under
this provision that | just read have
competent counsel.

Mr. BIDEN. Will the Senator yield
for a very brief question?

Mr. SPECTER. | do.

Mr. BIDEN. On page 125 of the Sen-
ator’s bill, section 608, ‘‘Technical
Amendments,” it says ‘‘Section 408(c)

vote
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of the Controlled Substance Act is
amended in paragraph 34(a) by striking
‘shall’ and inserting ‘may’.”

When you go and look at that para-
graph in the law, it says, paragraph
4(a) says ‘‘notwithstanding any other
provision of the law to the contrary, in
every criminal action in which the de-
fendant is charged with a crime,” and
then it goes on to say that the defend-
ant, the present law says, ‘“The defend-
ant shall be entitled to the appoint-
ment of one or more attorneys and’’ et
cetera.

But the way it is changed in your
law, it says that ‘““Notwithstanding any
other provision of the law to the con-
trary, every criminal action in which a
defendant is charged with a crime the
defendant may be entitled.” You strike
the word “‘shall’’ and insert “may.”’

Mr. SPECTER. | do not have the ref-
erenced section. Let me get it.

Mr. BIDEN. All right.

Mr. SPECTER. Even if you had a
statutory provision, it would not alter
the constitutional mandate of Gideon
versus Wainwright. Not that we should
trifle with language which would in
any way suggest undercutting the con-
stitutional right to counsel, but if a
statute in error were to say that, Gid-
eon versus Wainwright would control.
You simply cannot have a criminal
proceeding where there is not counsel
appointed for the defendant.

Mr. BIDEN. If the Senator will yield
for 10 seconds, | think he is right, Mr.
President, but | do not know why we
should pass an unconstitutional stat-
ute, because this is clearly unconstitu-
tional the way it is written.

Mr. SPECTER. If | may respond fur-
ther to my colleague, if that is so, that
is something that | would certainly
concur ought to be corrected. And I
would take a look at that section right
now.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER. The ab-
sence of a quorum has been suggested.
The clerk will call the roll.

Mr. HATCH. If the Senator will with-
hold.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. Mr.
time to myself.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. This certainly is not un-
constitutional. This has been worked
very carefully by top legal experts,
State attorneys general and others.
The court has never mandated counsel
in collateral proceedings, and | think
that point has to be made. But there is
going to be counsel appointed and al-
ways has been.

To be honest with you, what we are
concerned about is that the way the
amendment of the distinguished Sen-
ator from Delaware reads, we are going
to wind up having nun pro tunc orders
which will allow petitioners to have ex-
pert witness fees and investigators paid
for from the time that the defense

President, | yield
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counsel wants to hire all these people.
The law currently allows these pay-
ments to be made at excessive cost to
the States on an ex parte, meaning one
attorney only, proceeding. And that
just should not be. So I hope that folks
will vote this amendment down. | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BIDEN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Mr. President, with the
consent of my colleague—and | failed
to do this earlier—I would send a modi-
fication of my amendment, a draft
error correction in my amendment to
the desk.

Mr. President, | will withhold.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. | ask unanimous consent
that the pending amendment be laid
aside so that we can proceed to other
business and also to work on some of
the questions we have.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. HATCH. | suggest the absence of
a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BIDEN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Mr. President, let me
very briefly state where we are right
now. You can see the staffs scurrying
around here. We have reached a meet-
ing of the minds on two-thirds of the
amendments that | have offered here.
The staff is trying to get precise lan-
guage that would accommodate the
mutual agreement we have made here
thus far. But there is going to be one
part of my amendment that is still
going to be pertinent, and | will speak
to that later. But the distinguished
Senator from Pennsylvania and | would
like to enter into a brief colloquy on
what | think will be the only remain-
ing part of disagreement in the Biden
amendment that was sent up.

Very briefly, Mr. President, there
were two sections of the Biden amend-
ment, one relating to counsel for an in-
digent in the filing of a habeas corpus
petition. The second provision is what
the Senator from Utah spoke to, and
that is the ability under present law
for the counsel of an indigent person to
go to a judge, without notifying the
prosecutor he is going to the judge, and
in private—we call it in camera—say,
judge, | need you to authorize my abil-
ity to go hire a psychiatrist for the fol-
lowing reasons, or hire an investigator

The
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for the following reasons. The distin-
guished Senator from Utah is worried
about that provision and suggests that
that portion of the law is presently
being abused. | do not believe it is
abused.

I want to make a very brief state-
ment now as to why | think that and
why | am going to pursue in my follow-
on amendment here the elimination of
the provision in the Republican bill
that would delete the possibility of an
indigent defense counsel going to a
judge on his own. The reason for that is
as follows:

Right now, if | am a prosecutor and |
get a lead as to how | can make my
case better to prove the defendant did
the deed, | can hire—I can use—an in-
vestigator to go investigate that. If |
believe there is a need to make a case
that the defendant is, in fact, perfectly
sane and not insane, | can hire a psy-
chiatrist.

I can use investigative tools without
ever having to go to the defendant’s
counsel and say, “By the way, here is
what 1 am going to do. I am going to
hire this psychiatrist to prove that
your defendant, your client, is sane.”
Or, ““I am going to hire two investiga-
tors to go down to Second and Vine and
prove that the stoplight does not exist
there,”” or whatever.

So no one quarrels with that. If | am
a lawyer who is hired by private funds
to defend an accused person, I am not
required to telegraph to the prosecutor
that | have hired a private detective to
investigate a lead in a particular city.
I do not have to tell the prosecutor
that.

My worry is that if we change the
law as proposed in the core legislation,
that what will be required for an indi-
gent defense counsel is to walk into
court, walk into the chambers of a
judge and say, by the way, judge, we
better call in the prosecutor, and sit
the prosecutor down and say, now I
want to say, judge, | need your author-
ity to allow me to go hire an investiga-
tor. Here are the reasons that | want to
hire the investigator. The prosecutor is
sitting there taking notes about my
case.

Now, that is why | think we should
not delete this portion of the law.

Mr. SPECTER. Would the distin-
guished Senator from Delaware yield?

Mr. BIDEN. | am delighted to yield.

Mr. SPECTER. | understand the con-
cerns that the Senator has expressed. |
believe that the bill as drafted is pref-
erable, notwithstanding the arguments
the distinguished Senator has raised. |
will come to the specific question in
just a moment here.

I think that ex parte communica-
tions are very problemsome in any
kind of a case, but they ought to be
eliminated to the maximum extent
possible, which is why | think that it
just is not a good idea to have one law-
yer talking to the judge by himself.

But the language which | would focus
on here is that which says no ex parte
communication request may be consid-
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ered pursuant to the section unless a
proper showing is made concerning the
need for confidentiality.

I concur with the Senator from Dela-
ware when he says that there ought not
to have to be disclosure by defense
counsel in the presence of the prosecu-
tor to matters which would prejudice
the defendant in investigating the case
on the facts, or as to getting expert
opinion as to mental state and com-
petency.

But the question | would have, and it
is not really accommodated by the lan-
guage, is that if there is a showing of
the need for confidentiality, that would
preclude the prosecutor gaining an
upper hand in an unfair way. As a spon-
sor of this language, let me state that
it is our intent here in this legislation
that there not be a circumstance in
which the defense is compelled to re-
veal, in front of the prosecutor, mat-
ters which would be prejudicial to his
opportunity to present a defense.

Mr. BIDEN. Mr. President, in re-
sponse to my colleague, he is coming
awfully close to what | intend. If it is
read the way in which the distin-
guished Senator from Pennsylvania
reads it, which is that if there is a
showing for the need for confidential-
ity, then the judge can meet only with
the defense counsel and make his or
her judgment. That, quite frankly, gets
a lot closer to what | intend.

As the Senator feels, as a matter of
principle, that we should err on the
side of not having ex parte proceedings,
I must acknowledge in these days, | err
on the side of allowing indigent defense
counsel to have the maximum flexibil-
ity with the judge.

While the staff is correcting the
other portions of this, | would like to
seek the counsel of my counsel, and de-
termine whether or not it is still nec-
essary to proceed with the last portion
of this amendment.

I see the distinguished leader is on
the floor. He always comes when he
worries things are slowing down. | can
assure the Senator they are not slow-
ing down, they are moving along fast.
We will get this done before the time
would have been used had a rollcall
vote been called. We are very close. |
think that can happen.

So | do not want the Senator to get
upset. We have Senator LEVIN waiting
in the wings to go with his amendment.

Mr. DOLE. If the Senator will yield,
I had just sort of passed through the
Chamber and | did not see anything
happening, but there is a lot of prece-
dent for that.

As | understand, the next amendment
would be the Senator from Michigan,
Senator LEVIN, and there would be 50
minutes, 25 minutes on a side. Is that
satisfactory?

Mr. LEVIN. That would be fine.

Mr. DOLE. Mr. President, I make
that request.
The PRESIDING OFFICER (Mr.

ASHCROFT). Without objection, it is so
ordered.

Mr. DOLE. While that debate is going
on, it is my understanding that the
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Biden amendment is now pending, is
that correct?

Mr. BIDEN. Mr. President, the an-
swer is yes.

The reason | have counseled my
friend from Michigan not to go yet is
that the key staff people who know
this issue very well, who will also want
to be available to Senator HATCH as
well as to me, are the very people nego-
tiating this other item which is very
close.

Apparently, we are now ready to go.
We will be able to move right away to
Senator LEVIN. We may be able to dis-
pose of this right now. Apparently, we
have reached our agreement.

Mr. DOLE. Does the Senator from
Wisconsin have an amendment?

Mr. BIDEN. Mr. President, | think
the Senator from Wisconsin wishes to
speak on the issue.

Mr. FEINGOLD. That is right.

Mr. BIDEN. Maybe we can let him do
that while we nail this down.

Mr. DOLE. If | understand, after the
disposition of the pending amend-
ment—if we work it out—fine; then the
amendment of the Senator from Michi-
gan; there would be two amendments
remaining, one by the Presiding Officer
and one by the Senator from Delaware.

Mr. BIDEN. That is correct.

Mr. DOLE. And as | understand, one
would have a 60 minute time agree-
ment, the other 90 minutes.

Mr. BIDEN. | would say we may not
use all 90 minutes, but since it is the
last amendment, | would prefer to have
that cushion.

Mr. DOLE. The point is, we would
like to complete action. We said no
votes before 1 o’clock. | think it will be
probably be before 2 o’clock, would be
my guess. there will probably not be
any vote before 2 o’clock, but we had
hoped to complete action on this bill
by 3 o’clock so we could start on tele-
communications. We are probably
going into the evening tonight on that
bill.

I am told by the managers on that
bill that it is a bipartisan effort, and
may be able to complete that more
quickly than we may have thought at
the outset.

The bottom line is we need to finish
this bill, and | know the managers are
making progress. | appreciate it very
much.

Mr. FEINGOLD. Mr. President, | wish
to speak on the bill on the habeas cor-
pus issue. | rise today to speak against
provisions in S. 735 that are character-
ized as reforms in the habeas corpus
appeals process. These items that are
being referred to as reforms, in my
view, would hasten the implementation
of the death penalty and might well
have the result of rushing innocent
people to executions.

This is not, strictly speaking, a de-
bate about the death penalty itself, but
about the fundamental American right
of due process.

Mr. President, there are several ways
in which this fundamental right may
be undermined by the pending bill, in-
cluding the requirement that Federal
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judiciary defer to State courts. This is
a major departure from more than 200
years of legal precedent, and to my
mind, the most egregious change pro-
posed by habeas reform supporters.

There is also a general 1-year statute
of limitations—6 months in some
cases—for filing a petition. These time
limits fail to recognize the time needed
to develop a proper habeas petition.

There is also a concern which the
ranking member has been discussing
about the elimination of the current
absolute right of petitioners in capital
cases to counsel for Federal habeas cor-
pus petitions and replacing it with a
provision that leaves assignment of
counsel to the discretion of the court.
I understand there has been some
movement on that, some progress. | am
pleased to hear it and look forward to
reviewing it.

Mr. President, we have heard the ar-
guments for streamlining habeas cor-
pus procedures to limit death row ap-
peals and implement the death penalty
more quickly.

On a gut level, these arguments carry
power; they paint a picture of con-
victed criminals contemptuously ma-
nipulating our justice system to avoid
punishment for heinous crimes, all the
while supposedly languishing com-
fortably in their prison cells. The argu-
ments remind us of the lingering pain
and frustration of victims’ families,
who are forced to wait, sometimes for
years, before they reach the end of
their ordeals that began with the vio-
lent death of a loved one. The argu-
ments also speak to the problems of
clogged courts and precious resources
tied up in lengthy and, perhaps, dupli-
cative habeas proceedings.

But the supporters of so-called ha-
beas reform usually do not tell us other
stories—the rest of the story.

They do not tell us about innocent
defendants sent to death row because
they could not afford competent coun-
sel, and because some States do not
have procedures in place to provide ef-
fective counsel to indigents. They do
not tell us of murder defendants watch-
ing as their attorneys fail to properly
prepare and present a defense, either
because they lack resources or because
they themselves are indifferent, incom-
petent, or inexperienced.

They do not tell us about innocent
defendants convicted because of sloppy
investigations or prosecutorial mis-
conduct.

They do not seem to take into ac-
count the amount of time it takes to
properly prepare and present a habeas
petition.

They seem ready and willing to has-
ten to fatal judgment in the name of
efficiency and to accept tragic mis-
takes as the necessary price for timely
justice.

I am not willing to support this
haste.

While | completely understand the
pain of victims’ families, | do not want
to create more pain, and more victims
of violence, by approving changes in
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the law that could send innocent peo-
ple to their deaths. That in itself would
be a dreadful crime.

We must be mindful that when we
change the law, it applies to all, not
just to the clever manipulators of the
system that supporters of the habeas
reform provisions of S. 735 seem to be-
lieve fill our death rows.

Consider the case of Nathaniel
Carter, an innocent man wrongly con-
victed in 1982 of the stabbing death of
his mother-in-law.

Mr. Carter is a man about my age.
His story was told in the New York
Times and in New York Newsday this
past February. Ten witnesses placed
Mr. Carter miles from the murder
scene at the time the crime was com-
mitted. Nonetheless, he was sentenced
to 25-years-to-life for a crime he did
not commit, only because New York
State at that time did not have a death
penalty statute.

It does now, and if that statute had
been in effect in 1982, the sentencing
judge made it plain that it would have
been imposed, on Mr. Carter, an inno-
cent man.

Mr. Carter spent 28 months in prison
before being exonerated. His former
wife eventually admitted committing
the crime.

Nathaniel Carter was lucky, but had
conditions been different, his luck
would not have saved him. His boyhood
friend, George Pataki, now Governor of
New York, earlier this year signed that
State’s new death penalty statute into
law.

It is worth considering what would
have happened if Mr. Carter had faced
the death penalty and if he would have
faced the habeas reforms included in S.
735. He might well be dead for a crime
he did not commit.

So the question today is are we will-
ing to put Mr. Carter and others like
him to death for the sake of hastening
other deaths of some guilty parties?

The U.S. Supreme Court has handed
down significant habeas decisions this
year in two separate cases, decisions
that should be considered in this de-
bate.

On April 19, the Court, in Kyles ver-
sus Whitley, reversed and remanded
the first-degree murder conviction of a
Louisiana man, Curtis Lee Kyles. Mr.
Kyles was sentenced to death.

After his conviction, it was discov-
ered the State had not revealed certain
evidence favorable to Mr. Kyles’ case.
His appeals to State courts won him a
remand for an evidentiary hearing, but
the State trial court afterward denied
relief. He then went to the State su-
preme court, which denied his applica-
tion for discretionary review.

However, the U.S. Supreme Court
ruled that Mr. Kyles was entitled to a
new trial because there was a ‘‘reason-
able probability’’ that the disclosure of
that evidence would have produced a
different result than the original con-
viction.

Had Mr. Kyles not been able to file
his Federal habeas petition, as might
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well be the case if we pass S. 735 with
its habeas reform provisions, which in-
clude a higher bar to habeas petitions
and deference to State courts, he might
still be sitting in a Louisiana prison,
awaiting death.

Earlier this year, in January, the
U.S. Supreme Court handed down its
ruling in Schlup versus Delo.

In that case, Lloyd Schlup, a prisoner
in Missouri, was convicted of partici-
pating in the murder of a fellow inmate
and sentenced to death.

However, Schlup, who was filing his
second habeas petition, argued his trial
deprived the jury of critical evidence
that would have established his inno-
cence. The U.S. district court had de-
nied relief, stating Mr. Schlup had not
met the ‘‘clear and convincing evi-
dence” standard that the habeas re-
form provisions of S. 735 would impose.

The U.S. Supreme Court adopted a
less stringent standard, that the ha-
beas petitioner need show that the con-
stitutional violation complained of
“probably resulted in the conviction of
one who is actually innocent.”

There is a body of evidence readily
available to show that putting limits
on the habeas corpus process could well
mean innocent people will be affected
in the ultimate way.

A 19-page staff report prepared last
November for the House Subcommittee
on the Constitution, formerly the Sub-
committee on Civil and Constitutional
Rights, found 52 cases in 20 years where
innocent people were convicted of cap-
ital crimes and later won release, some
of them by filing habeas petitions.

That document, entitled, ‘‘Innocence
and the Death Penalty: Assessing the
Danger of Mistaken Executions,”
might be worth reading before we de-
cide to reform this system in this way
that reminds me very much of some-
thing that is quite the opposite of re-
form.

At one point, the report states:

These 52 cases illustrate the flaws inherent
in the death sentencing systems used in the
states. Some of these men were convicted on
the basis of perjured testimony or because
the prosecutor improperly withheld excul-
patory evidence. In other cases, racial preju-
dice was a determining factor. In others, de-
fense counsel failed to conduct the necessary
investigation that would have disclosed ex-
culpatory information.

I would also call to the attention of
my colleagues a Yale Law School Jour-
nal piece entitled, ““Counsel for the
Poor; the Death Sentence Not For The
Worst Crime But For The Worst Law-
yer,” published in May 1994, by Ste-
phen Bright, the director of the South-
ern Center for Human Rights, based in
Atlanta, GA.

Mr. Bright’s piece is a sobering, |
might even say chilling description of
problems encountered by defendants in
capital cases.

Mr. Bright points out instances of
States not providing sufficient re-
sources to assigned defense counsel for
proper investigation of a case. Com-
pared to the resources available to an
aggressive prosecutor, a defendant can
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begin with a significant disadvantage
in a life-or-death fight.

Mr. Bright also describes cases of
professional incompetence on the part
of attorneys representing indigent cli-
ents in capital cases. Some of these de-
fendants, after they were convicted and
sentenced to death, were able to secure
competent counsel, prove their inno-
cence, and win just release.

Capital cases are complex, and the
stakes are the highest imaginable, so
experienced counsel is needed to prop-
erly represent a defendant. Still, we
are seeing evidence that these cases are
not always tried by such experienced
counsel. Imagine sitting in the defend-
ant’s chair, your life on the line, know-
ing you are innocent, and watching
your attorney fail to conduct proper
investigation, fail to call witnesses,
fail to present an adequate statement
to the jury. Imagine that in this coun-
try.

When the day is done, that attorney
walks home. You, the defendant, walk
to death row. If you cannot find experi-
enced, responsible counsel for an ap-
peal, you walk to the gas chamber, the
electric chair, or to a stark room with
vials of poison to execute you.

We must not forget these stories as
we debate reform.

Neither should we forget, in our frus-
tration with the current system, that a
habeas petitioner is not free to walk
the streets while awaiting the ruling of
the court. | think that is a mis-
perception that some have. This man
or woman is in prison, not sitting in a
country club.

Many of the stories we hear during
this debate rely on their persuasive
power on the grief and rage many of us
feel after a brutal murder. But let me
speak a word of caution to those who
stir those feelings. Grief and rage are
not good foundations for making good
policy, and emotions that strong can
lead us to bad decisions and unintended
consequences, and in this case, to con-
clude, although it may not be very fre-
quent and apparently is frequent
enough, it literally can lead to the exe-
cution of innocent people.

| urge that the habeas provisions of
this bill be removed. | do not think
they are appropriate to this piece of
legislation. Certainly, the bill could go
forward without them, and it would be
a far better piece of legislation.

| thank the Chair. | yield the floor.

Mr. WELLSTONE addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Mr. President, |
came in at the very end to hear the re-
marks of my colleague from Wisconsin.
I would like to thank him for his elo-
quence. | am not a lawyer, but | do be-
lieve that the Senator from Wisconsin
has made an essential point. | think his
point about habeas is as follows: Actu-
ally, regardless of your position about
capital punishment—I think all of us in
very good faith can have profoundly
different views on this question—what
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you certainly do not want to ever see
happen is that someone innocent is ex-
ecuted, and to in any way, shape, or
form move away from the very rights
that people have in the appeal process,
which is a frightening possibility. |
think the Senator from Wisconsin has
spoken to this in a very eloquent way.

I thank him for his remarks.

AMENDMENT NO. 1252 TO AMENDMENT NO. 1199

Mr. HATCH. Mr. President, | send an
amendment to the desk and | ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Utah [Mr. HATCH] pro-
poses an amendment numbered 1252 to
amendment numbered 1199.

Mr. HATCH. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Delete lines 4 through 7 on page 125.

Strike lines 20 through 24 on page 106 and
insert the following:

““(h) Except as provided in title 21, United
States Code, section 848, in all proceedings
brought under this section, and any subse-
quent proceedings on review, the court may
appoint counsel for an applicant who is or
becomes financially unable to afford counsel,
except as

Strike lines 9 through 11 on page 108 and
insert the following:

‘“Except as provided in title 21, United
States Code, section 848, in all proceedings
brought under this section, and any subse-
quent proceedings on review, the court may
appoint counsel who is or becomes finan-
cially unable

Mr. HATCH. Mr. President, this
modification will correct the text. |
want to thank my colleague from Dela-
ware for bringing our attention to it,
as well as my colleague from Penn-
sylvania, who has worked with us to
try to resolve this. We think we can re-
solve this matter so that we can then
vote on the Senator’s amendment when
the time comes.

Mr. BIDEN. | urge adoption of the
modification.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 1252) was agreed
to.

Mr. BIDEN. Mr. President, | thank
my friend from Utah. As usual, he is al-
ways reasonable.

The effect of what the Senator has
just done is to modify the underlying
bill that he introduced, the Hatch
amendment, the Hatch bill, the Hatch-
Dole bill.

It maintains in capital cases the re-
quirement that counsel be appointed at
trial and in a habeas proceeding, and it
makes discretionary the appointment
of counsel at those stages in noncapital
cases.

That leaves one part of my original
amendment that still needs to be re-
solved. We can speak to it in a very
short order.

There was a third section of the ex-
isting bill that was attempted to be
amended by my amendment.

The
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I send that modification of my
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. Is the
Senator modifying amendment 1226?

Mr. BIDEN. No, the Senator is modi-
fying, actually, it is a whole new
amendment. | am attempting to mod-
ify the underlying bill.

Mr. President, I want to make clear.
I may have done something inadvert-
ently here.

I do not mean to modify, | am send-
ing the amendment to the desk, the
purpose of which is to amend the Hatch
amendment. We need a vote on it. | am
not seeking unanimous consent for
that.

The PRESIDING OFFICER. If there
is no objection, the clerk will report
the new amendment.

Mr. HATCH. Parliamentary inquiry:
As | understand it, this is a substitute
that will replace the pending Biden
amendment.

Mr. BIDEN. That is correct.

The PRESIDING OFFICER. The Sen-
ator can either withdraw the pending
Biden amendment 1226 and send up a
new amendment, or he can modify the
Biden amendment No. 1226.

Mr. BIDEN. That is correct.

Mr. President, if there is one thing |
have learned after years, it is that it is
very difficult to listen to staff and the
Presiding Officer at the same time. |
apologize.

I should have been listening to the
Presiding Officer.

Would he mind repeating his question
to me?

The PRESIDING OFFICER. The Sen-
ator could either modify amendment
1226 or submit a new amendment, ei-
ther one.

Mr. BIDEN. | am submitting a new
amendment.

AMENDMENT NO. 1226 WITHDRAWN

Mr. BIDEN. President, | would like
to withdraw amendment 1226. | hate
numbers and acronyms. But that is
what | wish to withdraw.

I send a new amendment to the desk,
the number of which | have not the
slightest idea.

The PRESIDING OFFICER. Amend-
ment 1226 is withdrawn

The amendment (No. 1226) was with-
drawn.

AMENDMENT NO. 1253 TO AMENDMENT NO. 1199
(Purpose: To amend the bill with respect to

requring counsel for federal habeas pro-

ceedings)

The PRESIDING OFFICER. The
clerk will report the new amendment.

The legislative clerk read as follows:

The Senator from Delaware [Mr. BIDEN]
proposes an amendment numbered 1253 to
amendment No. 1199.

Mr. BIDEN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Strike lines 10-22 on page 125.

Mr. HATCH. Mr. President, as | un-
derstand it, that amendment has been
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set over until some time at 1 o’clock,
am | correct?

The PRESIDING OFFICER. No
agreement has been reached on the dis-
position of that amendment.

Mr. HATCH. | move to table the
amendment.

Mr. BIDEN. Mr. President, before he
does that, | would like to be able to
speak for 5 minutes to my amendment.

Mr. HATCH. | withhold that.

I ask unanimous consent that the
vote occur on or in relation to amend-
ment No. 1226, which is now 1253, at a
time to be determined by the majority
leader after consultation with the mi-
nority leader, but not before 1 p.m.
today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN. Mr. President, if | can
speak very briefly now to my new
amendment, let me make sure that |
have it straight for myself, let alone
for all of my colleagues.

My original amendment was designed
to do three things, to change three pro-
visions of the Hatch—I will call it the
bill; it is technically an amendment—
the thing we are debating, the
counterterrorism legislation that is be-
fore us. In that counterterrorism legis-
lation, there were a number of provi-
sions, three of which were as follows:
One deleted the existing statutory re-
quirement that there be counsel ap-
pointed for an indigent at a trial. The
second, deleted an existing statutory
provision requiring counsel be ap-
pointed at a habeas corpus proceeding
for an indigent. And the third amended
existing law that says counsel for an
indigent has the right to go before a
Federal judge by himself without the
prosecutor present and make a request
to the Federal judge for additional re-
sources in order to adequately be able
to protect his client’s constitutional
interests, that is, go in to a Federal
judge and say: Judge, | do not have the
money to hire an investigator like the
prosecutor has that | need to go to x
town to interview three people.

The way the law exists now, that
lawyer for the indigent can do just
what a lawyer for a nonindigent can do
and what the prosecutor can do. He
does not have to tip his hand to the
prosecutor to say this is what | am
about to do; this is what | am about to
investigate; this is what | want to
check out.

It would be a little bit like in that
God-awful O0.J. Simpson trial in that if
every time the defense hired someone
to investigate something, they first
had to go to the prosecutor and say: By
the way, | am going to hire this inves-
tigator to go look at the background of
one of the police officers, and I am
going to do it on Tuesday, and | am
going to interview the following three
people.

No one would expect defense counsel
to have to do that with the prosecution

present, would not have to tell the
prosecutor that.
Conversely, the prosecutor, when

they are in the middle of a trial and
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they say: My goodness—or before a
trial—we better check out a lead that
we have; we have a lead that on Sep-
tember 12 the defendant was with Mary
Jones in Oshkosh; we are going to send
an investigator to go to see Mary Jones
and find out whether that is true—if
the prosecutor had to say: By the way,
defense counsel, on October 3 we are
going to send an investigator to meet
Mary Jones in Oshkosh, that would
prejudice the State’s case because the
defendant could pick up the phone and
call Mary Jones and tell Mary Jones to
leave town. It is not reasonable.

What we did in the law not long ago,
we said an indigent should have the
same rights. But an indigent does not
have any money. The only reason a
poor guy’s lawyer, the one that is ap-
pointed by the court, goes to the judge
is because he does not have the money.
Otherwise, he would not have to go to
the judge. All he would have to do is
say: OK, I am hiring a guy to go check
this out. But now he is able to go to
the judge. The reason he goes to the
judge is that the judge is the guy who
dispenses the money. The judge is the
guy to say: OK, | will give you the
money to hire that guy. You proved to
me you need it. | will give you the
money.

Now, what my friends do here—and 1
understand their motivation; | think it
is pure—is they say, wait a minute
now. That is costing money, and should
not the prosecutor, the State, have to
be in that room when the defense at-
torney is in that room saying: Judge, |
have no money, but | wish to hire an
investigator to check this out.

They say that the State prosecutor
should be able to be in that room while
that is being done. Well, they would
not say that if it were a civil case. You
would not in a civil case say, by the
way, you ought to tell the other side
that you are about to hire two people
to go investigate a witness who says
they saw your client walking around
perfectly healthy when they claim to
have a bad back. They say, well, you
would not have to telegraph that.

Just because somebody is poor, why
should they have to give away their
case in front of the prosecutor?

And, by the way, to put it another
way, how is the State hurt by this? The
State is not hurt in any way by this.
There is a Federal judge sitting there
deciding whether or not there is a le-
gitimate case made to need this inves-
tigator or to need this additional re-
source.

And so what my amendment does is
it strikes another provision in the un-
derlying counterterrorism bill, the
Hatch bill. It strikes the part that says
that before a poor man’s appointed
counsel can ask a judge a question, he
has to have the prosecutor in the room
with him while he asks.

Now, my good friend from Pennsylva-
nia, who is, along with the chairman of
the Judiciary Committee, one of the
best trial lawyers in this place, and
their previous records demonstrate
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that, says basically: Jog, do not worry
about that because our legislation
says—and | will read it—"‘No ex parte
proceeding, communication or request
may be considered pursuant to this sec-
tion unless a proper showing is made
concerning the need for confidential-
ity.”

I understand what they intend by
that. What they intend by that is to
solve the problem | have just raised,
but under the law the use of the phrase
“‘proper showing”’ means that in front
of the prosecutor you are going to have
to say: This is why | need this money,
judge, to hire this investigator.

The effect of that is in making your
proper showing you have to make it in
front of the prosecutor. You have now
given away the very thing you wanted
to avoid when you asked for the closed
hearing. This closed meeting with the
judge has nothing to do with the facts
of the case, nothing to do with the out-
come of the case, nothing to do with
the evidence that can or cannot be sub-
mitted in the case, nothing to do with
the substance of the case.

It has to do with the resources made
available to a court-appointed lawyer.
He may go in and say: Judge, you have
not given me enough money to be able
to send out the following 20 questions
to prospective witnesses. | want that
money. Can you give me that money to
send out those letters? Or to provide
transportation to get a witness.

Remember Rosa, that woman in the
0.J. trial who was going to Mexico?
Well, it may be a situation where he
said: Look, | have an indigent witness
who cannot get here. | do not have the
money to get him here. Can you give us
the money to get him here? The judge
may say: No, | will not give you the
money. | do not think it is essential for
your case. But if the judge thinks it is
essential, he can say: OK, you are au-
thorized to buy a ticket to send that
person here.

But what you do not want to do is to
necessarily have to tell that to the
prosecution at this point because it
may be a witness you turn out not
using.

Anyway, that is the crux of this
thing, and although the intention to
correct my concern in the underlying
remaining amendment is the law says
that ‘“‘upon a proper showing of the
need for confidentiality’ you can have
this secret hearing, or this closed hear-
ing, it does not get it done because
‘“proper showing,” we believe, is essen-
tially a term of art in the law. You
have to make your case before the
other person.

Now, the last point I will make—and
this is, | think, an appropriate point to
make—is that the mere fact they put
this in here evidences the fact they
know | am right. The mere fact they
acknowledge that there are cir-
cumstances under which confidential-
ity is appropriate makes my case.

Think about that now. If they
thought everything | am saying here
makes no sense, that it is not a legiti-
mate point to raise, why would they
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provide for any circumstance under
which there could be a closed hearing
in which only the judge and only the
defense counsel were present? They ac-
knowledge by implication. They try to
correct it by saying ‘‘proper showing.”
I spent, with my staff, 20 minutes try-
ing to come up with some other phrase
that would get it done.

But the truth of the matter is, it is
real simple. It is human nature. If you
have the prosecutor and the defense
lawyer there and the judge, where the
Presiding Officer is, and | have to make
my case to you because you are not
going to automatically grant what I re-
quest, you want to know why | want it.
So you have to ask me, ‘““Joe, why do
you want it?”’ And in order for me to
convince you to give me the resources,
I have to say to you in front of the
other guy, “Well, | want it, Judge, be-
cause | think this witness is going to
show that the witnesses for the pros-
ecution are lying.” Bingo, out of the
bag.

Iglow, if | could say to you, “Judge, |
can’t say in front of the prosecutor
here. Could you ask the prosecutor to
step out of the room and 1 will tell
you?”’ If you could say that, then that
will get it done. | do not mind the pros-
ecutor being in there as long as when it
comes to me to make my case as to
why | need the resources that the pros-
ecutor is not there.

So | toyed with the idea of changing
the law to say, ‘““No ex parte proceed-
ings, communication, or request may
be considered pursuant to this section
unless a request is made concerning
the need for confidentiality.”” A request
is made—a request—not a showing, be-
cause when you move from request to
showing, you are required to lay your
cards on the table. “The very cards I
have to show you, Your Honor, in order
to get you to allow me the money,” |
have to do it in front of those folks.

We do not ask that for a defendant
who can afford a lawyer. We do not ask
that for a prosecutor. We only ask that
for somebody who is poor, and that is a
double standard. That is a double
standard. To put it another way, Mr.
President, if we wanted to make it
even for everybody, we should require
the privately paid defense lawyer to
have to tell the prosecutor every single
investigator he or she hires and why
they hired them, and we should have to
tell the prosecutor they have to tell
the defense lawyer every single thing
their investigator is doing before they
do it. That would be fair. Now every-
body is on the same playing field. Now
poor folks are treated just like wealthy
folks. Prosecutors are treated just like
defendants. That would be fair.

But what do we have here? We have a
situation where 1| am poor, he is
wealthy, and she is a prosecutor. She
does not have to tell me anything
about what she is investigating as a
prosecutor. He does not have to tell her
anything about what he is investigat-
ing as a defendant, he can afford it. But
I have to tell everybody. It is not fair;
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not fair. That is what I am trying to
correct.

The underlying statute is 848. My
amendment strikes all of their ref-
erence to that statute. | would be will-
ing to do it by just substituting the
word ‘‘request’’ for “‘a proper showing”
in their language, but | do not think
they are willing to accept that. So | am
willing, when it is the appropriate time
for my colleague to respond, if he wish-
es to, or move to table this—the bot-
tom line, Mr. President, is | just think
this is about fairness.

Why should an indigent defendant
have to tell the prosecutor all that he
is investigating? You say, ‘“They don’t
have to under the law.”” They do prac-
tically, Mr. President, because they do
not have the resources to hire these
folks to do the investigation. There-
fore, they have to ask for that. In order
to get the judge to give them those re-
sources, they have to tell him why
they want those resources; thereby, the
effect is they have to tell them. They
should not have to do that. Wealthy de-
fendants do not have to do it. Prosecu-
tors do not have to do it. Poor people
should not have to do it.

I yield the floor and thank my col-
league.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | appre-
ciate what my colleague is saying, and
I know he, with his experience, feels
very deeply about it. The real problem
is and the reason we have to oppose
this amendment is because at this
point in the proceedings, we have had a
trial, three appeals, we have had other
proceedings, but at this point in the
proceedings, to which Senator BIDEN is
referring, all claims should have been
out in the open. At that point, they
should be out in the open. They should
not be investigating new claims at this
point.

Frankly, ex parte proceedings are
simply unnecessary at this point in the
proceedings. This is just simply an-
other way of dragging out the process
and the proceeding, permitting the de-
fense counsel to argue his case outside
the presence of the prosecutor. That is
why we have to oppose this amend-
ment.

I suppose we could argue that we
should never finish these proceedings;
that there is no finality; that people
who do not like the death penalty want
these things to go on forever hoping
that nobody ever has to live up to the
judgment of the court or the jury, but
that is what we are trying to solve
here.

The bill before the Senate protects
constitutional rights. It protects civil
liberties. We give them every chance
under our bill to be able to pursue their
claims. There is no reason why they
should be able to walk into a court
room and get an ex parte hearing with-
out having counsel for the State
present and having hired people to in-
vestigate new evidence over the last 6
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months and then get a nunc pro tunc
ruling of the court—in other words,
that they should pay for that, the
State is going to have to pay for that,
from the time they hired them right up
to the present time—in an ex parte pro-
ceeding. We both argued this pretty
much to death.

Mr. BIDEN. Mr. President,
like to make one brief response.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Mr. President, let me ex-
plain why, although it sounds reason-
able what my friend said. We have gone
through the factfinding stage, the
trial, this is just on habeas appeals,
and why do you want to dig stuff up?

Many of the habeas appeals are pre-
mised on the following proposition:
The defendant says, ‘“‘Hey, look, | got
convicted, | got convicted unfairly be-
cause there was perjured testimony in
my trial,” like a couple trials that
were mentioned here today, actually
happened. I am not making these up,
they happened.

It turns out, for example, the pros-
ecutor had a witness that would have
said, ‘I was with Charlie Smith and he
couldn’t have committed the crime,”
and the prosecutor never let anybody
know that. Conversely, someone gets
on the stand in the trial and lies and it
is later found out that they lied.

The reason why the defense attorney
needs to be able to investigate is to be
able to root that out. You have a de-
fendant saying, ‘“Look, | am about to
be put to death, but I'm telling you,
Charlie Smith lied. If you just go find
Harriet Wilson, | found out she knows
he lied.”

This is what happened. I am asking
my staff to check the Carter case. | am
not sure of the facts in the Carter case.
If I am not mistaken, there was addi-
tional evidence found out after the
trial—after the trial. That is why the
defendant needs the same tools avail-
able to him or her that a wealthy de-
fendant would need or the prosecutor
needs. That is all | am saying. Do not
be misled by the notion that the trial
is over, therefore, there is no other
factfinding to go on, you do not need
an investigator.

For example, in the Hurricane Carter
case—l wanted to make sure | was
right on my facts here—after the trial
was over, Hurricane Carter’s lawyers
found out that there was a polygraph
test given to one of the witnesses, and
the outcome of that polygraph test sus-
tained Hurricane Carter’s assertion
that he was innocent. It was never
made available. They never told any-
body such a test was done. Therefore,
it took investigative work after the
trial to go back and dig this out. They
dug it out.

Old Hurricane Carter ‘“‘ain’t’” dead
now, and the reason he is not dead now
is because they dug that, among other
facts, out. That is the investigative
work we are talking about. Keep in
mind now, this does not in any way ex-
tend the number of appeals someone

I would
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can make. This does not in any way ex-
tend the time in which appeals have to
be filed. This is just simple fairness.
Treat poor people like you treat
wealthy people during and after the
trial.

| yield the floor.

Mr. HATCH. One more sentence. This
is after direct appeals, after collateral
appeals have been done, after the State
has decided the issue on perjury, or to
use his hypothetical, where they would
have had the opportunity. All we ask is
that the State not be hammered. We
have had judges that do these things.
States have had inordinate expenses,
and there is little or no justification
for it.

Mr. President, |
Biden amendment
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. HATCH. | ask unanimous consent
that the vote on the motion to table
the Biden amendment No. 1253 be at a
time to be determined by the majority
leader after consultation with the mi-
nority leader, but not before 2 p.m.
today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. | ask that the Biden
amendment No. 1253 be laid aside and
that the Senator from Michigan be rec-
ognized to offer his amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. | ask unanimous consent
that at the conclusion or yielding back
of time on the Levin amendment it be
set aside and the vote occur on or in re-
lation to the Levin amendment No.
1245 following the vote on the motion
to table the Biden amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. It is my understanding
that the distinguished Senator from
Oklahoma has asked for some separate
time.

I ask unanimous consent that he be
given that opportunity to speak at this
time.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mr. HATCH. | ask that the time not
be charged to Senator LEVIN or our
side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. Mr. President, first, |
wish to compliment Senator HATCH for
his leadership on this bill, and | also
compliment Senator DoLE for his lead-
ership in bringing this bill to the floor
and his willingness to bring it to the
Senate this early.

Mr. HATCH. If the Senator will yield,
before the Senator gets into his re-
marks, I want to also ask unanimous
consent that immediately following
the Senator from Oklahoma the Sen-
ator from Michigan be granted 10 min-
utes, without having the time count
against any amendment.

move to table the
and | ask for the

Is there
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. Mr. President, again, |
thank my friend and colleague from
Utah for his leadership on this bill and
for his willingness to bring it to the
floor so quickly. | also thank Senator
DoLE, because | remember after the
tragedy of April 19 in my State, talk-
ing to Senator DOLE either that day or
the next day, he stated to me his will-
ingness to bring legislation forward to
the Senate as quickly as possible. He
has met that obligation. We do not
usually move very fast in the Senate. |
appreciate his willingness to schedule
this as early as possible. | also appre-
ciate the fact that finally we are going
to bring this issue to a conclusion.

It was my hope that we were going to
finish it last night. | wanted to be in
Oklahoma today because of some base
closing hearings both in Enid and in
Oklahoma City, Vance and Tinker Air
Force bases. That is very important.
But | feel like this issue is most impor-
tant for my State and for many people
across our country. It is vitally impor-
tant that we enact habeas corpus re-
form.

On Monday of this week | was hon-
ored to meet with about a dozen Okla-
homans who had lost family members
in the Oklahoma City bombing. These
brave individuals came to their Na-
tion’s Capital to honor their loved ones
by asking the U.S. Senate to do one
meaningful thing—enact tough habeas
corpus reform on the antiterrorism
bill.

There are several important parts of
the bill that is before us, but the one
key element that will help the victims
of the Oklahoma City bomber and
other victims of violent crime in ha-
beas corpus reform.

I will read a couple of the comments
that some of the victim’s families
made:

In Oklahoma City they had a press con-
ference and came to the State capitol to urge
Congress and the President to implement ha-
beas corpus legislation that would signifi-
cantly reduce the appeals process and expe-
dite the imposition of death sentences. In
strained, choked voices, they talked of the
tragedy that tore at the city, leaving shat-
tered families still only beginning to absorb
the depths of their losses. Connie Williams
wore a button with her dead son Scott’s pic-
ture, bearing the words ‘““Beloved Scott, Our
Special Angel.” His pregnant wife, Nicole,
said, “‘I do not want his daughter to be in
high school wondering why his Killers are
still on death row.”

She is right.

Some of the families came up to our
Nation’s Capitol on Monday. One was
Diane Leonard. Her statement was,
“Our pain and anger are great.” Her
husband is gone, a Secret Service agent
killed in the bombing in Oklahoma
City. | might mention he was an agent
of the Secret Service for 25 years. She
added, ‘““But it would be much, much
greater if the perpetrators of this
crime are allowed to sit on death row
for many years.” She is talking about
the pain and anger are great, but it
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would be much greater if the perpetra-
tors were allowed to sit on death row
for many years. She is a former Tulsa
resident. Diane Leonard, her voice
cracking with emotion, described in
graphic detail the injuries her husband
suffered. She urged Senators to have
the courage to amend the law to allow
death sentences to be carried out in 2
or 3 years.

I respect the fact that some of our
colleagues feel differently on the death
penalty. We have heard some of them
speak eloquently today. They are op-
posed to habeas corpus reform in large
part, in many cases, because they do
not want the death penalty to ever be
carried out. | respect their position,
but I do not think they are correct. |
think they are wrong.

Mr. President, | fear that our crimi-
nal justice system is in critical condi-
tion. The past couple of years have
shown a dip in America’s crime rate,
but over the course of years our crime
rate has gone up and up and up.

Today, an American is about 2%
times more likely to be a victim of a
property crime than he or she was in
1960.

Today, an American is about four
times more likely to be a victim of a
violent crime than he or she was in
1960.

And in the face of these sobering
numbers and the numbing real-life sto-
ries that appear on our television sets
every night, our criminal justice sys-
tem appears less and less able to dis-
pense justice.

This bill, if it contains tough, new
habeas corpus reforms, can be an essen-
tial step along the path to reform.

No adult in Oklahoma can consider
the probable prospects for the Okla-
homa City bomber without reflecting
on the man who until a few weeks ago
was Oklahoma’s most notorious Killer.
That man is Roger Dale Stafford who,
in 1978, murdered nine persons in two
separate incidents. Roger Dale Stafford
was given nine death sentences for
those murders, but he is living still.

Roger Dale Stafford does have an
execution date; it is July 1, 1995. But
Roger Dale Stafford has had execution
dates before, and they all have come
and gone. Whether this date will be the
last | do not know for his attorney has
announced that he will seek another
stay of execution. Incidentally, this is
the same attorney who has been ap-
pointed to represent Timothy James
McVeigh, the man being held in con-
nection with the Oklahoma City bomb-
ing.

Roger Dale Stafford’s crimes are well
known in Oklahoma, but the fact that
they are well known does not reduce
their ability to shock and sadden any-
one who hears of his wickedness.

On June 21, 1978, after searching un-
successfully for a business to rob,
Roger Dale Stafford, his wife, Verna,
and his brother, Harold, decided to stop
their car, raise the hood, and feign dis-
tress, in hopes that a wealthy and vul-
nerable Good Samaritan would come
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along. They pulled their car to the side
of the road, and Verna Stafford at-
tempted to flag down passing cars.
Roger and Harold Stafford lay in wait
in the darkness.

Eventually, a blue Ford pickup truck
with a white camper shell pulled off
the road, and the driver, Air Force Sgt.
Melvin Lorenz approached Verna Staf-
ford with an offer to help. Sergeant
Lorenz looked under the hood of the
Stafford automobile and said that he
could find nothing wrong. At that
point, the Stafford brothers confronted
Sergeant Lorenz and demanded his wal-
let. Roger Stafford was armed with a
pistol. Sergeant Lorenz informed the
Staffords that he and his family were
on their way to his mother’s funeral in
North Dakota, and that he could give
the appellant some money, but not all
that he had. Roger Dale Stafford then
shot Sergeant Lorenz twice, Killing
him.

Hearing the shots, Linda Lorenz, Ser-
geant Lorenz’s wife, got out of the
pickup truck and ran toward her hus-
band. Verna Stafford knocked Mrs.
Lorenz to the ground, and Roger Staf-
ford shot her as she fell, killing her.

The murderers then heard a child
calling from the back of the camper.
Roger Stafford approached the camper,
cut a hole in the screen, and fired his
pistol into the darkness, forever silenc-
ing 11-year-old Richard Lorenz.

For the Lorenz murders, Roger Dale
Stafford was convicted on three counts
of first degree murder and sentenced to
death for each murder.

That was first of Roger Dale Staf-
ford’s murderous episodes in Okla-
homa. A month later, he struck again:

On July 16, 1978, Roger, Verna, and
Harold Stafford robbed the Sirloin
Stockade Restaurant in Oklahoma
City. The trio waited in the res-
taurant’s parking lot until all the cus-
tomers had left, then knocked on the
side door of the restaurant. When the
manager answered, he was greeted by
Roger and Harold Stafford pointing
guns at him. They forced him to take
them to the cash register and the office
safe.

Harold and Verna Stafford held five
employees at gun-point while Roger
Stafford had the manager empty the
office safe which contained almost
$1300. All six employees were then or-
dered inside the restaurant’s walk-in
freezer. Once inside, Roger Stafford
shot one of the hostages, then both
men opened fire on the remaining em-
ployees. Roger Stafford told Verna that
it was time for her to take part. He
placed his gun in her hand and helped
her pull the trigger.

All six Sirloin Stockade employees
died as a result of the shootings. They
were: Terri Michelle Horst, age 15;
David Gregory Salsman, age 15; David
Lindsay, age 17; Anthony Tew, age 17;
Louis Zacarias, age 46; and lsaac Free-
man, age 56.

For the Sirloin Stockade murders,
Roger Dale Stafford was convicted on
six counts of first degree murder and
sentenced to death for each murder.
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As | said, Mr. President, Roger Dale
Stafford lives still, and each day his
penalty becomes farther and farther re-
moved from the crimes for which it is
so eminently justified. Justice still
waits for Roger Dale Stafford.

And, why the delay? Because since
his convictions, Roger Dale Stafford
has made at least 18 reported appear-
ances in Federal and State courts. He
has been before the U.S. Supreme
Court six times—1985, 1985, 1985, 1984,
1984, 1984—before the U.S. Court of Ap-
peals for the 10th Circuit once, 1994, be-
fore the Oklahoma Supreme Court
once, 1986, and before the Oklahoma
Court of Criminal Appeals nine times,
1993, 1992, 1991, 1990, 1987, 1985, 1985, 1983,
1983. This list does not include appear-
ances which were not officially re-
ported. It omits one pretrial appear-
ance at an appellate court, 1979. And, it
omits all activity at the trial courts.

Mr. President, 17 years ago he mur-
ders teenagers, he murders an innocent
family that is trying to help him out,
and he is still on death row. That is not
justice delayed, that is justice denied.

What about the families that lost
teenagers in that incident? What about
the families that lost loved ones—178—
in the Oklahoma City bombing inci-
dent; 178, with over 400 injured? Are we
going to be telling them 15, 17, 20 years
from now, ““Well, the appeals process is
just very cumbersome,” and have tax-
payers paying not only the expense for
taking care of the perpetrators of the
crime, should they be convicted and re-
ceive the death sentences, as they sure-
ly should and hopefully will. What are
we going to tell those families?

I met with some of the victims that
lost two children. | met with them Fri-
day. A young lady in her early twenties
lost both her kids. I met with a daugh-
ter that lost her father just last Mon-
day. | met with three spouses that lost
their spouse. One of the individuals
that was here was an uncle who lost his
nephew, whose wife is expecting. What
about that child who will never see her
father alive? Are we going to tell that
child, “Well, we are sorry, but the per-
son that was responsible for murdering
your dad is still in Federal court, he is
still in prison living pretty well,
watching TV; Uncle Sam, or the Gov-
ernment, is taking care of him, giving
him three meals, making sure all his
rights are protected,”” and allow him to
abuse the process for 15 years or so? |
do not think so. That is not justice to
the families. That is not justice, pe-
riod.

So we need habeas corpus reform. We
have needed it for a long time. | am
glad the President has reversed himself
and now agreed that we need this on
this bill. This will allow the families to
at least have some knowledge that
there will be justice, and hopefully we
will move very quickly.

Mr. President, | want to make some
general comments on habeas corpus re-
form because we have needed this for a
long time. First, our habeas system
does not promote justice. The avail-
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ability of habeas corpus to State pris-
oners, beyond the various remedies and
layers of review available in State
courts, has little or no value in avoid-
ing injustices or ensuring that the Fed-
eral rights of criminal defendants are
respected. The typical applicant has al-
ready secured extensive review of his
case in State courts, having pursued a
State appeal and often having initiated
collateral attacks in State courts. The
claims raised by such defendants are
normally without substance and are
likely to be technical, that is, to allege
procedural irregularities which cast no
real doubt on the defendant’s guilt.

Let me just mention the cases in
Oklahoma City. | talked to a Federal
judge, the first judge | was responsible
for getting appointed in Oklahoma.
1982 was his first year on the court.
They had 193 prisoner appeals made to
the Federal courts—193. That happened
to be about 10 percent of their case-
load. In 1992, 10 years later, they had
630. The number more than tripled, an
increase to 25 percent of their caseload.

Prisoners are finding it pretty easy
to make appeals, and they are appeal-
ing to the Federal system. There is no
limit to the number of appeals. They
can appeal for anything. They can ap-
peal on habeas that they were incor-
rectly convicted, or they can appeal
and say that somebody next door is
smoking or somebody next door has a
radio too loud. And they take it all the
way to the Federal court. That is hap-
pening hundreds of times.

In Oklahoma City and the western
district in 1992, there were 630 prisoner
petitions. Some of the prisoners are
specializing in this. There is nothing
else to do. So they have legal access,
they have access to the library, and
they can abuse this process for all it is
worth. And so what if it ties up the
court? So what if it keeps them kind of
busy? So what if they are as guilty as
they possibly can be? So what if they
have been convicted and gone through
every appeal in the process and been to
the Supreme Court?

Roger Dale Stafford has had his case
to the Supreme Court six times, and
every time the Supreme Court said,
“Guilty.” Yet he files another petition.
I expect he has another one in the
typewriter right now. It just so hap-
pens his attorney is a very competent,
very professional, very good attorney,
Steven Jones. He also happens to be
the same attorney that will be defend-
ing Mr. McVeigh. | do not want the vic-
tims of the Oklahoma City bombing to
have to wait 17 or 20 years for justice.
That is why we need habeas corpus re-
form.

Second, the habeas system demeans
federalism. The present system of re-
view is demeaning to the State courts
and pointlessly disparaging to the ef-
forts to comply with Federal law in
criminal proceedings. A single Federal
judge is frequently placed in the posi-
tion of reviewing a judgment of convic-
tion that was entered by a State trial
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judge, reviewed and found objection-
able by a State appellate court, and
upheld by a State supreme court. An
independent determination of the con-
tentions raised by the applicant is re-
quired of the Federal judge although he
may have no doubt that the State
courts were conscientious and fair.
State judiciaries are presumed to be in-
capable of applying Federal law, or un-
willing to do so.

I know Senator KyL will have an
amendment later that would address
that, and | compliment him for his
amendment and plan to support him in
his efforts.

Third, habeas corpus defeats the de-
mand for finality. The current system
of Federal habeas corpus defeats the
important objective of having an end
to litigation. The costs of such a sys-
tem were eloquently described by the
late Justice John Harlan in Mackey v.
United States, 401 U.S. 667, 690-91 (1971):

Both the individual criminal defendant and
society have an interest in insuring that
there will at some point be the certainty
that comes with an end to litigation, and
that attention will ultimately be focused not
on whether a conviction was free from error
but rather on whether the prisoner can be re-
stored to a useful place in the community.
* * * If law, criminal or otherwise, is worth
having and enforcing, it must at some time
provide a definitive answer to the questions
litigants present or else it never provides an
answer at all. * * * No one, not criminal de-
fendants, not the judicial system, not soci-
ety as a whole is benefitted by a judgment
providing a man shall tentatively go to jail
today, but tomorrow and every day there-
after his continued incarceration shall be
subject to fresh litigation on issues already
resolved.

Fourth, habeas procedures are waste-
ful. The current system is wasteful of
limited resources. At a time when both
State and Federal courts face stagger-
ing criminal caseloads, we can ill af-
ford to make large commitments of ju-
dicial and prosecutorial resources to
procedures of dubious value in further-
ing the ends of justice. Such commit-
ments come at the expense of the time
available for the stages of the criminal
process at which the questions of guilt
and innocence and basic fairness are
most directly addressed. Former Chief
Justice Warren Burger made the fol-
lowing points:

I know of no society or system of justice
that takes such scrupulous care as we do to
give every accused person the combination
of procedural safeguards, free legal counsel,
free appeals, free records, new trials and post
conviction reviews of his case. | have seen
cases—and this occurs in many courts
today—where three, four, and five trials are
accorded to the accused with an appeal fol-
lowing each trial and reversal of the convic-
tion on purely procedural grounds. * * * In
some of these multiple trial and appeal cases
the accused continued his warfare with soci-
ety for eight, nine, ten years and more. In
one case more than 60 jurors and alternates
were involved in five trials, a dozen trial
judges heard an array of motions and pre-
sided over these trials; more than 30 dif-
ferent lawyers participated either as court-
appointed counsel or prosecutors and in all
more than 50 appellate judges reviewed the
case on appeals. | tried to calculate the costs
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of all this for that one criminal act and the
ultimate conviction. The best estimates
could not be very accurate, but they added
to a quarter of a million dollars. The tragic
aspect was the waste and futility since every
lawyer, every judge and every juror was fully
convinced of the defendant’s guilt from the
beginning to the end.” 25 Record of the
N.Y.C. Bar Assoc. 14, 15-16 (Supp. 1970).

Fifth, the way our habeas system is
used nullifies capital sentences. The
constitutionality of the death penalty
has been settled since 1976. Thirty-
eight States now authorize capital pun-
ishment, but the inefficiency of current
court procedures has resulted in a de
facto nullification of capital punish-
ment laws. The public interest organi-
zations that routinely involve them-
selves in capital cases have fully ex-
ploited the system’s potential for ob-
struction. Delay is maximized by defer-
ring collateral attack until the eve of
execution. Once a stay of execution has
been obtained, the possibility of carry-
ing out the sentence is foreclosed for
additional years as the case works its
way through the multiple layers of
State and Federal courts.

Mr. President, this country des-
perately needs reform in its criminal
justice system. Habeas corpus reform is
an important part of that necessary re-
form, and this bill is an excellent place
to start reforming habeas corpus.

I agree with the families of the Okla-
homa City dead: Habeas corpus reform
is an inadequate, but necessary, memo-
rial to the memories of those who died
in that dreadful, murderous blast.

Again, | compliment Senator HATCH
for his leadership, and Senator DOLE
for bringing this to the floor of the
Senate and Senator DoLE for pushing
the Senate for the last several days, in-
cluding last night.

I am glad that finally we are going to
have this bill come to a conclusion and
have cloture, and allow us to have ha-
beas corpus reform which, again, in my
opinion, is the most significant ele-
ment of true crime control that we can
enact.

I am hopeful we can send a positive
signal to the families of the victims in
the Oklahoma City bombing and tell
them that, yes, we are going to have an
end to these endless appeals, and that
justice will be done and it will be done,
as President Clinton said, in a timely
manner as well.

The PRESIDING OFFICER (Mr.
FAIRCLOTH). The Chair recognizes the
Senator from Michigan.

Mr. ABRAHAM. Mr. President, | rise
today in support of this legislation as
well. | also pay tribute to my colleague
from Oklahoma, whom | think today
presented an extraordinarily strong
and compelling argument in favor of
the reforms of habeas corpus that we
are looking at today, and against a se-
ries of amendments.

Later in my remarks | will address
some of those reforms and that issue,
although I am unable to think of how I
can address them more vividly and ef-
fectively than the Senator from Okla-
homa has already done.
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Today | rise to also just indicate my
overall support for this legislation.
Clearly, the people in our country and
in our State of Michigan in particular
stand back and look at the events
which took place in Oklahoma City
with great concern. They have asked us
to act. | believe this bill properly in-
corporates the best ideas as to the
sorts of actions we should be taking at
this time to address the problem of ter-
rorism, wherever it may originate.

At this point | would like, in my re-
marks, to highlight a series of provi-
sions in the bill I have worked on with
our outstanding floor leader and my
good friend, the Senator from Utah,
with the majority leader, and others.
These provisions would facilitate the
deportation of aliens who have com-
mitted serious crimes while in the
United States.

The provisions at issue, contained in
title 111, section 303(e) of the bill, re-
quire that aliens who are convicted of
serious crimes in courts of law in this
country be deported upon completion
of their sentences without any further
judicial review of the order of deporta-
tion. These expedited deportation pro-
cedures will apply to the almost half a
million aliens currently residing in
this country who are deportable be-
cause they have been convicted of com-
mitting serious felonies.

Under the Immigration and National-
ity Act, aliens who are convicted of
felonies after entry are already deport-
able. They are rarely actually de-
ported, however, because criminal
aliens are able to request equitable
waivers from the courts and other
types of judicial review that were never
meant to apply to convicted felons.
Such abuse of process operates to pre-
vent the order of deportation from be-
coming final.

Notably, both the administration’s
antiterrorism bill and S. 735 contain
expedited deportation procedures for a
small class of aliens reasonably sus-
pected of planning future terrorist ac-
tivity. The administration’s bill, how-
ever, makes no provision for rapid de-
portation of aliens who have actually
committed crimes. This, despite the
fact that the Attorney General has said
that the removal of criminal aliens
from the United States is one of the ad-
ministration’s highest priorities and
that our prisons and jails are crowded
with criminal aliens. The substitute to
S. 735 remedies that omission.

According to the FBI, foreign terror-
ists have been responsible for exactly
two terrorist incidents in the United
States in the last 11 years: the World
Trade Center bombing and a trespass-
ing incident at the Iranian mission to
the United Nations. While the World
Trade Center bombing was obviously a
very serious matter, it should not be
the exclusive focus of our efforts to
take strong action to protect American
citizens from criminal conduct by non-
citizens.
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More than 53,000 crimes have been
committed by aliens in this country re-
cently enough to put the perpetrators
in our State and Federal prisons right
now. An estimated 20 to 25 percent of
all Federal prison inmates are
noncitizens; in California, almost one-
half of the prison populations are
noncitizens. According to a 1995 Senate
Report on Criminal Aliens in the Unit-
ed States, a conservative estimate of
the total number of deportable crimi-
nal aliens presently residing in the
county is 450,000. All of these aliens
have committed at least one serious
crime in this country. For that reason
all are deportable under the law. They
have not been deported because they
have been able to prevent the order of
deportation from ever becoming final
by seeking repeated judicial review.

The grounds on which criminal aliens
are legitimately entitled to waivers of
deportation are extremely narrow. To
avoid deportation, criminal aliens es-
sentially must prove a case of mis-
taken identity—that the alien is not
who the Government thinks he is; that
he is not an alien, at all; or that he has
been pardoned or had his conviction
overturned. Mistakes of this order do
not happen often. Mistakes of this
order certainly have not happened
450,000 times—for each of the deport-
able criminal aliens currently in the
country. Rather, the alien’s capacity
to demand successive judicial review,
even wholly merit less judicial review,
grinds the deportation process to a
halt.

Meanwhile, the Immigration and
Naturalization Service does not have
adequate facilities to house this many
criminal aliens. As a result, the great
majority of these convicted felons are
released back to our streets after serv-
ing their sentences, with instructions
to report several months later for a
hearing before the INS.

Needless to say, the majority of
criminal aliens released from custody
do not return for their hearings. Hav-
ing been returned to the streets to con-
tinue their criminal predation on the
American citizenry, many are
rearrested soon after their release.
Thus, for example, a recent study by
the GAO found that 77 percent of
noncitizens convicted of felonies are
rearrested at least one more time. In
Los Angeles County alone, more than
half of incarcerated illegal aliens are
rearrested within 1 year of their re-
lease.

The provisions at issue will put an
end to this abuse of process by doing
the following:

First, they will prohibit the Attorney
General from releasing criminal aliens
from custody prior to deportation.

They will also eliminate judicial re-
view for orders of deportation entered
against criminal aliens—although
criminal aliens will still be entitled to
challenge their orders of deportation
before the Board of Immigration Ap-
peals.
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In addition, these provisions will re-
quire deportation of criminal aliens
within 30 days of the conclusion of the
alien’s prison sentence in most cir-
cumstances.

Finally, they will apply these expe-
dited deportation to aliens who have
committed the “General Crimes”’ listed
in section 1251 of title 8 of the United
States Code. These include crimes such
as murder, rape, drug trafficking, espi-
onage, sabotage, and treason.

These reforms are extremely reason-
able. Aliens in this country who com-
mit these crimes will still be afforded
all the due process protections and
lengthy appellate and habeas corpus re-
view afforded U.S. citizens on the un-
derlying offense. Moreover, once those
appeals have run and the conviction
has been upheld, the alien will con-
tinue to be entitled to a hearing before
an immigration judge to determine
whether an order of deporatation
should be entered. And if an order of
deportation is entered, the alien will
still retain the right to appeal the
order to the Board of Immigration Ap-
peals. The substitute to S. 735 only
eliminates additional judicial review
for criminal aliens beyond this point.

Without the rapid deportation provi-
sions for criminal aliens in this legisla-
tion, aliens who are convicted felons
will continue to be deported at the cur-
rent pace, that is about 4 percent a
year. At this rate—assuming no alien
is ever convicted of another felony—it
would take 23 years to deport all the
aliens presently residing in the country
who are under felony convictions.
Meanwhile, many will be released back
into society to prey on more American
citizens. No country, no matter how
civilized, should continue to tolerate
this abuse.

For that reason, as well as the many
others that have been advanced over
the past few days, we should enact this
legislation, and quickly too. | urge the
Senate to do just that.

Finally, Mr. President, | would like
to say a few words about another very
important set of provisions in this bill:
the sections that would reform habeas
corpus.

Like the provisions concerning de-
portation of criminal aliens, the habeas
corpus reforms in the bill correct a
common abuse of judicial process in
our criminal justice system. In this
case they correct the obstructive and
abusive manipulation of the writ of ha-
beas corpus by criminals who have
been convicted of serious Vviolent
crimes.

Right now, the delay made possible
by abuse of this writ allows convicted
criminals to essentially overrule a
State’s entire criminal justice system.
By filing repetitive or frivolous habeas
corpus petitions, criminals are able to
delay the imposition of capital sen-
tences indefinitely. This delay in turn
seriously undercuts the moral author-
ity of the people, through their elected
representatives, to impose this punish-
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ment on people who have committed
extremely heinous crimes.

This is not fair to the people, who are
entitled to determine the punishments
to be accorded crimes committed in
their States. Nor is it fair or even hu-
mane to the families of the victims of
crime.

The habeas reforms in the
antiterrorism bill impose reasonable
limits on the use of the writ—reforms
that are long overdue. | support these
reforms and | urge the Senate to enact
the antiterrorism bill.

Mr. President, | yield the floor.

| suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEVIN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1245 TO AMENDMENT NO. 1199
(Purpose: To retain an avenue for appeal in

the case of prisoners who can demonstrate

actual innocence)

Mr. LEVIN. Mr. President, | call up
an amendment at the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Michigan [Mr. LEVIN]

proposes an amendment numbered 1245 to
amendment No. 1199.

Mr. LEVIN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 106, line 12, strike ‘“‘and’ and all
that follows through the end of line 17 and
substitute the following:

“or

“(B) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish that
constitutional error has occurred and that
more likely than not, but for that constitu-
tional effort, no reasonable factfinder would
have found the applicant guilty of the under-
lying offense.””

On page 110, line 3, strike “and” and all
that follows through the end of line 9 and
substitute the following:

“‘or

“(ii) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish that
constitutional error has occurred and that
more likely than not, but for that constitu-
tional error no reasonable factfinder would
have found the applicant guilty of the under-
lying offense.”

Mr. LEVIN. Mr. President, it is my
intention to offer and modify this
amendment. | will do that in a moment
so that the amendment clarifies lan-
guage that more precisely tracks the
Supreme Court language which is the
subject of the amendment.

I ask unanimous consent that the
modification be in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMENDMENT NO. 1245, AS MODIFIED, TO
AMENDMENT NO. 1199

Mr. LEVIN. Mr. President, | send a
modification to the desk.

The PRESIDING OFFICER.
amendment is so modified.

The amendment (No. 1245), as modi-
fied, is as follows:

On page 106, line 13, strike clause (B) and
substitute the following:

“(B) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish that
a constitutional violation has probably re-
sulted in the conviction of a person who is
actually innocent of the underlying offense.”

On page 110, line 4, strike clause (ii) and
substitute the following:

“(ii) the facts underlying the claim, if
proven and viewed in light of the evidence as
a whole, would be sufficient to establish that
a constitutional violation has probably re-
sulted in the conviction of a person who is
actually innocent of the underlying offense.”

Mr. LEVIN. Mr. President, Justice
Clark, discussing the Magna Carta,
said the following:

Ever since the Magna Carta, the greatest
right of personal liberty has been guaran-
teed, and the procedures of the Habeas Cor-
pus Act of 1679 gave to every Englishman a
prompt and effective remedy for testing the
legality of his imprisonment. Considered by
the founders as the highest safeguard of lib-
erty, it was written into the Constitution of
the United States that its privilege shall not
be suspended unless, when in cases of rebel-
lion or invasion, the public safety may re-
quire it. Its principle is embedded in the fun-
damental law of 47 of our States.

Justice Clark went on to say:

It has long been available in the Federal
courts to indigent prisoners . .. both the
State and Federal Government to test the
validity of their detention. Over the cen-
turies, it has been the common law world’s
freedom writ. We repeat what has been so
truly said of the Federal writ. There is no
higher duty than to maintain it unimpaired
and unsuspended, save only the cases speci-
fied in our Constitution.

Mr. President, the right of habeas
corpus over the years has been abused.
It has been overused and excessively
attempted to be utilized in many cases.
Over the years, the Congress and the
courts have attempted to rein in some
of those excesses, and have done so.
Both the Supreme Court and the Con-
gress have in a number of ways at-
tempted to restrict the utilization of
the right of habeas corpus so that it
would not be abused. The bill before us,
in many respects, however, has reduced
the utilization of the right of habeas
corpus excessively. One particular that
I want to address in the next few min-
utes would deny access to the writ on
the part of somebody who a court be-
lieves is actually innocent.

I want to repeat that because this is
a very narrow group of cases that we
are talking about. The case which this
amendment addresses is the case where
a court determines that the prisoner
filing the writ is probably actually in-
nocent.

I hope that sounds startling because
this is a startling subject. The subject
is whether or not we are going to exe-
cute somebody where a court finds that

The
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the person is probably—that is the key
word—actually innocent of the under-
lying offense. | want to go back into
history in order to give the background
of this issue.

As | have said, the court as well as
the Congress has found that the writs
of habeas corpus have been used exces-
sively—the petition, more accurately,
seeking a writ, has been used exces-
sively. This has been happening for
many, many years.

The court in the Schlup case, which
is the case | want to discuss at some
length, a 1995 case, went through the
history of writs of habeas corpus, and
they found that the writ had been ex-
cessively sought, that there had been
repetitious petitions, there had been
successive writs sought, and that the
burden on the courts became too great.

So in the Schlup case, the majority
said the following about the history of
the applications for writs of habeas
corpus.

To alleviate the increasing burdens on the
Federal courts and to contain the threat to
finality and comity, Congress attempted to
fashion rules disfavoring claims raised in
second and subsequent petitions.

And they then went through congres-
sional enactments starting in 1966.
They also then talked about what the
Court has done to restrict the applica-
bility and the availability of petitions
for writs of habeas corpus, and said the
following in the Schlup case.

These same concerns—

And that is the overutilization—
resulted in a number of recent decisions from
this Court that delineate the circumstances
under which a district court may consider
claims raised in a second or subsequent ha-
beas petition. In these decisions, the Court
held that a habeas court may not ordinarily
reach the merits of successive claims absent
a showing of cause and prejudice.

The Court then quotes an opinion
written by Justice O’Connor in the
Carrier case. And they said in Schlup
that Justice O’Connor has noted the
following:

In appropriate cases the principles of com-
ity and finality that inform the concepts of
cause and prejudice must yield to the imper-
ative of correcting a fundamentally unjust
incarceration.

So there is an exception if the Court
finds a fundamental miscarriage of jus-
tice. That is what courts are for.
Courts can be abused but ultimately
what they must seek to do is avoid a
fundamentally unjust incarceration
and a fundamental miscarriage of jus-
tice. And this is what the Schlup court
wrote.

To ensure that the fundamental mis-
carriage of justice exception would remain
“rare’” and would only be applied in the ‘“‘ex-
traordinary case,” while at the same time
ensuring that the exception would extend re-
lief to those who are truly deserving, this
court explicitly tied the miscarriage of jus-
tice exception to the petitioner’s innocence.

That is what we now must address
this afternoon. It is what do we do,
what standard do we adopt when, on a
second application for a petition of ha-
beas corpus raising a constitutional de-

June 7, 1995

fect, a petitioner persuades a court
that he or she is probably innocent of
the underlying crime? Will we permit a
second petition to be granted so that
there can be a hearing? We are not
talking about now release from prison.
We are just talking about whether a
hearing will be available to somebody
who persuades a court that he or she is
probably innocent and is awaiting exe-
cution.

Now, Justice O’Connor in the pre-
vious Carrier case, which is relied on
heavily in Schlup, said the following:

In an extraordinary case, where a constitu-
tional violation has probably resulted in the
conviction of one who is actually innocent, a
Federal habeas court may grant the writ
even in the absence of a showing of cause for
the procedural default.

And the Court went on to say:

Explicitly tying the miscarriage of justice
exception to innocence

And | want to repeat that word be-
cause that is the heart of this amend-
ment. We are only talking about people
who are probably innocent as found by
a court and as to whether or not they
should be denied a hearing on the
ground that their application is a sec-
ond application for the writ and not
the first application but where a court
now for the first time, faced with new
evidence, is satisfied that that appli-
cant is probably innocent.

And here is what the Court said:

Explicitly tying the miscarriage of justice
exception to innocence thus accommodates
both the systemic interest in finality, com-
ity, and conservation of judicial resources,
and the overriding individual interest in
doing justice in the “‘extraordinary case.”

The Court went on to say the follow-
ing:

Experience has taught us that a substan-
tial claim that constitutional error has
caused the conviction of an innocent person
is extremely rare. To be credible, such a
claim requires petitioner to support his alle-
gations of constitutional error with new reli-
able evidence—whether it be exculpatory sci-
entific evidence, trustworthy eyewitness ac-
counts, or critical physical evidence—that
was not presented at trial. Because such evi-
dence is obviously unavailable in the vast
majority of cases, claims of actual innocence
are rarely successful.

And the Court said that:

A petitioner does not meet the threshold
requirement unless he persuades the district
court that, in light of the new evidence, no
juror, acting reasonably, would have voted
to find him guilty beyond a reasonable
doubt.

Now, that is a pretty strong test for
being eligible for a hearing on a second
writ, that a court must find an appli-
cant is probably innocent, meaning
that no reasonable juror—no reason-
able juror—would find that person
guilty beyond a reasonable doubt. And
the issue becomes whether or not we
want to require that person to be exe-
cuted. Is that person going to be exe-
cuted? Are we going to deny, as this
bill does, a Federal court the right to
grant a hearing on a second writ of ha-
beas corpus when a petitioner introduc-
ing new evidence convinces a court
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that he or she is probably innocent?
Will we deny that court that oppor-
tunity?

Now, what the bill does is adopts the
dissent in Schlup, which has a higher
standard—not the standard of prob-
ability but the standard of clear and
convincing. And that is the issue on
this amendment, whether or not we, in
the Senate, are going to overturn the
Supreme Court decision in Schlup,
which said that if a court is convinced
that a person is probably innocent,
that is enough for that court to grant
a hearing on a second or subsequent ap-
plication for writ of habeas corpus, or
will we adopt the dissent in Schlup,
which says, no, probability of inno-
cence is not enough. Even if somebody
is probably innocent of the underlying
offense, we are going to execute that
person unless there is clear and con-
vincing evidence, evidence above and
beyond probability.

The case itself in Schlup was a case
where this man was already a prisoner
and was convicted of first-degree mur-
der, a murder that occurred in prison,
and was sentenced to death. In the ha-
beas corpus proceedings, he produced a
videotape showing him in a cafeteria
lunch line at the time the Killing oc-
curred in a different place, sworn testi-
mony from a prison guard stating that
Schlup could not have committed the
murder, and sworn testimony of five
eyewitnesses that Schlup was not
present and did not participate in any
way in the murder.

The Federal court of appeals judge
found—this is the court of appeals now,
before the Supreme Court—the court of
appeals judge found “‘truly persuasive
evidence that Mr. Schlup is actually
innocent.”” Despite that, the majority
of the court of appeals upheld the
death sentence and refused to grant a
hearing on the new evidence. The court
held that under the clear and convinc-
ing test, the test that they thought
they should follow, they would not
grant a hearing in his application.

Earlier this year, the Supreme Court
overruled that court of appeals saying
that the clear and convincing test,
which is the test in the bill before us,
failed to provide a meaningful avenue
by which to avoid a manifest injustice
in cases of actual innocence.

The Court ruled that the fair test for
the relief sought is whether ‘“‘a con-
stitutional violation has probably re-
sulted in the conviction of one who is
actually innocent.”” | am going to re-
peat it because that is the issue in this
amendment. The issue is whether we
ought to adopt the majority in Schlup
or whether we ought to reverse it. The
bill reverses it and goes with the dis-
sent. The amendment would allow the
majority of the Supreme Court in
Schlup to utilize that test in habeas
corpus proceedings, the test being that
whether a constitutional violation has
probably resulted in the conviction of
one who is actually innocent.

I think most of us feel that habeas
corpus has been abused, that technical-
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ities have been raised by people who
are guilty. This amendment raises the
opposite issue. This amendment raises
the question of whether or not we are
going to use a technicality to deny a
hearing to someone who is probably ac-
tually innocent.

“Probably actually innocent,” is
that enough for a hearing when some-
one is on death row or not? Or will the
procedural technicality be used to deny
that person—a rare case—a hearing be-
cause there had been a previous peti-
tion filed? And to meet the test of the
Supreme Court, the lower court must
find that it is more likely than not
that no reasonable juror would have
convicted him in light of the new evi-
dence.

Mr. President, we are having to face
up to the narrowest group of cases, the
case where there is a claim that a
court finds probably correct that an
applicant for the great writ is probably
innocent of the underlying crime. We
cannot avoid this by talking about
technicalities. We are the ones who
will determine whether a procedural
technicality will stand in the way of a
hearing for that small group of pris-
oners who persuade a court that they
are probably innocent of the underly-
ing crime.

This may be and probably is only a
very few percent of persons who are in
prison on death row, but we know that
these cases exist. There were two of
them in 1995. In addition to the Schlup
case, we had the case of Curtis Kyles.
In that case, the Supreme Court found
that the prosecution had improperly
suppressed evidence of Mr. Kyles’ inno-
cence and that this evidence would
have made a different result reasonably
probable—reasonably probable. The
Court agreed with Judge King of the
fifth circuit, who expressed ‘‘serious
reservations about whether the State
has sentenced to death the right man.””

Mr. President, how much time do I
have left?

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 7 seconds.

Mr. LEVIN. | thank the Chair and re-
serve the remainder of my time.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah has 25 minutes.

Mr. HATCH. Mr. President, again,
what we are trying to do here is put
some finality into the habeas corpus
procedures. The Senator’s amendment
just allows another loophole that is un-
justified and allows further appeals.
Because liberal judges who are opposed
to the death penalty do not want the
death penalty imposed, there will be an
incentive for them to find that there is
probable innocence under this amend-
ment and the whole process will have
to start over again, regardless of
whether the petitioner is truly inno-
cent of the crime.

The Hatch substitute, our bill, the
Specter-Hatch bill, permits successive
habeas corpus petitions in death pen-
alty cases where the petitioner may be
innocent. If the petitioner is innocent,
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he or she can have successive habeas
corpus petitions and our bill contains a
safety valve which permits Federal
courts to hear legitimate claims. The
Levin amendment, however, weakens
the standard of review for determining
whether someone is innocent from a
““‘clear and convincing” standard,
which is what we have in our bill, to a
subjective ‘‘probably’ innocent stand-
ard.

In addition, the amendment guts the
bill’s prohibition against subsequent
provisions by allowing successive ha-
beas corpus petitions where the death
row inmate does not dispute his having
committed the homicide in question
but claims the death penalty should
not be imposed.

The amendment offered by Senator
LEVIN, while it seems reasonable, is
problematic. When the Court rules on
these issues, it does not write on a
clean slate—and | am talking about the
Supreme Court. The Supreme Court
has repeatedly held, for example, that
Federal courts are not the forums in
which to relitigate criminal cases. At
the initial trial, society’s resources
have been concentrated in order to de-
cide the question of guilt or innocence.
Therefore, a petitioner making a claim
of actual innocence falls well short of
satisfying his burden if the reviewing
court determines that any juror rea-
sonably could have found the peti-
tioner guilty of the crime.

The proposed amendment attempts
to follow the Supreme Court’s recent
decision in Schlup versus Delo in which
the Court exacerbates the confusion in
the lower courts, undermines the final-
ity of lawful convictions and creates a
greater uncertainty as to the standard
under which a court must hold an evi-
dentiary subsequent hearing.

I know that | have said this many
times before, but we are dealing with
postconviction collateral proceedings,
not a trial. This is posttrial. Habeas
corpus review is a postconviction rem-
edy. This is postjury verdict. This is
postsentence by the court. What it
means is the jury has already con-
victed the individual and his convic-
tion and sentence have been upheld on
appeal. The individual had at least two
State appellate reviews which are sub-
ject to Supreme Court review. The in-
dividual has gone to the intermediate
appellate court and has gone to the su-
preme court of the State.

I might add, the appellate courts
have upheld the conviction and the
State habeas petitions have thus been
exhausted. In other words, there has
been the trial, there has been a review
by the intermediate court, there has
been a review by the supreme court of
the State. The State procedures have
been exhausted. It also means that pe-
titions to the Supreme Court have been
filed. In other words there have been
two rounds of State review both of
which were the subject of a petition for
certiorari to the Supreme Court of the
United States of America, and that
both of those Supreme Court petitions
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have been denied; and at least in col-
lateral cases, as a general rule, the
Governor also has ruled on the case be-
cause there has been a petition for
clemency; and the Government has
also reviewed the claim in a clemency
petition and has denied it, too. At this
point, the prisoner’s conviction has
been proved beyond a reasonable doubt.
It has been upheld on direct and State
collateral review. The conviction has
also been upheld on the death row in-
mate’s Federal habeas petition. It is at
this point in the process—after all of
these reviews—where my colleague
from Michigan wants to give individual
Federal judges broad, subjective au-
thority to determine whether someone
is innocent of the crime he or she was
convicted of. We allow such a deter-
mination by a Federal court but we
propose a more certain standard rather
than the subjective standard employed
in my colleague’s amendment.

The proposed amendment would re-
quire the district court to hold an evi-
dentiary hearing or grant a second suc-
cessive petition if it could be shown
that a constitutional violation prob-
ably resulted in an erroneous convic-
tion.

First, what does probably mean in
the law? Who knows? This standard
will gut our habeas corpus proposal
here today. Would it be a 50-percent
chance of innocence? Is that what it
means? If that is so, then | think if the
prisoner were probably innocent, his
conviction would have been overturned
long ago in all of these proceedings up
through the State courts to the Su-

preme Court, to the Governor, for
clemency.
Second, the proposed amendment

would let a court decide independently
that a defendant might be innocent. We
go through that every day in the cur-
rent system. Judges who do not want
the death penalty to be imposed, who
are violently opposed to it, for any rea-
son, decide there is another reason to
let this be prolonged again, all at a tre-
mendous cost to the States and the vic-
tims of these crimes.

So what we are saying is, the pro-
posed amendment would let a court de-
cide independently that a defendant
might be innocent, that there was con-
stitutional error, and that he should
not have been convicted. This is a
wholly appropriate standard that we
have in the bill.

The Levin amendment will simply
serve to permit these prisoners who
have been duly convicted, their convic-
tions upheld, all of their constitutional
rights protected, their civil liberties
protected to continue to raise new
claims. It allows judges who does not
like the death penalty to make subjec-
tive determinations, many years after
the conviction, to proclaim the prob-
able innocence of a long-convicted
murderer. It simply serves to permit a
prisoner to drag out his proceedings
and further delay justice.

Delayed justice is justice denied. We
are frustrated by that all the time. We

CONGRESSIONAL RECORD —SENATE

have a man in California sitting on
death row almost for 50 years—succes-
sive habeas corpus petitions all the
time, on and on. In Utah, we had the
Andrews case. It lasted 18 years. He
filed over 30 different habeas corpus pe-
titions—30 different habeas corpus pro-
ceedings—over that 18 years before the
death penalty was finally carried out.

All this does is continue the old sys-
tem, the old business as usual. Frank-
ly, because we all know the distin-
guished Senator from Michigan is one
of the most eloquent advocates against
the death penalty in this body—and I
have respect for him; | believe he is
very sincere on this issue—I think it is
fair for him to argue against the death
penalty straight up. But to just provide
a mechanism whereby there can be an-
other appeal because some liberal
judge decides there ought to be an ap-
peal and will delay a sentence that the
law allows, | think is wrong. | know of
no case—not one—that has been cited
to the Judiciary Committee, in its
years of study on this issue, in which
Federal habeas corpus review has been
successfully employed to release an in-
nocent individual from an erroneous
State court conviction. It is a myth.

This amendment is just another
method to try to get another appeal
and delay the ultimate imposition of
the sentence.

Where is the case of an innocent per-
son needing Federal habeas corpus re-
view in order to prove his or her inno-
cence? Take Randall Dale Adams, the
Texas death row inmate who was the
subject of the documentary “The Thin
Blue Line.” How did he establish his
innocence after he was convicted? Not
through Federal habeas corpus, but
through the Texas State court proceed-
ings—procedures similar to those
available in virtually every State in
the Union today.

Take the case of Walter McMillan,
who was wrongfully convicted and sen-
tenced to die for the brutal robbery-
murder of an Alabama convenience
store clerk. Was it habeas corpus that
saved his life? No, it was the State of
Alabama. Despite being granted relief
through the States, both of these men
were called before the Senate Judiciary
Committee by a colleague of ours, who
opposes the death penalty, to dem-
onstrate why our Nation needs more
Federal habeas corpus review rather
than less. Federal habeas corpus review
had nothing to do with it.

The State procedures were adequate
and did the job in protecting their in-
nocence and finding their innocence.
Yet, they brought them up here to try
and show that Federal habeas corpus
review is important.

I do not know of one case where Fed-
eral habeas corpus review has saved the
defendant. But the State procedures
have. In the Federal courts, the Fed-
eral direct appeal procedures have.
That sort of logic, as in the present
amendment, cannot even be called re-
form even when it expands the rights of
convicted murderers.
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I mention these cases—Randall Dale
Adams and Walter McMillan—not be-
cause | advocate abolition of Federal
habeas corpus. It is clear that we pro-
tect it in the Specter-Hatch
antiterrorism bill. 1 am not advocating
abolition of Federal habeas corpus. The
responsible scholars and lawyers and
law enforcement professionals do sup-
port banning and getting rid of Federal
habeas corpus. There are many bright
people who think that this system is
out of whack and that we do not need
Federal habeas corpus. But I am not
arguing that position.

We have provided for protection of
Federal habeas corpus, but we do it one
time and that is it—unless, of course,
they can truly come up with evidence
of innocence that could not have been
presented at trial. There we allow suc-
cessive petitions. Any time somebody
can show innocence, we allow that. |
simply wish to provide my colleagues
some perspective on this issue. We in
the Senate, whose duty it is to enact
into law the community’s legitimate
interest in seeing justice done within
the parameters of the Constitution,
should soundly reject the present
amendment to the Dole-Hatch bill. In-
deed, the Senate has a particular duty
with respect to habeas corpus. As the
inscription on the Dirksen Senate Of-
fice Building states, ‘“The Senate is the
Living Symbol of our National Union
of States.”

The amendment before us will not
only hinder and potentially defeat our
efforts to pass a true crime bill this
year, but in so doing, this amendment
will also force an unprecedented and
substantial intrusion into the State
criminal justice system.

So | hope that our colleagues will
vote against this amendment, as sin-
cere as it is and as sincere as it is being
offered. It is another way of just delay-
ing the process because some people do
not like the death penalty. | under-
stand that. | think there are good argu-
ments on both sides of the death pen-
alty. I myself would very seldom use
the death penalty and only in the most
heinous of cases. On the other hand, |
think it is essential that we have it on
the books. There are those who would
just as sincerely argue the other side,
that there should be no death penalty,
that it is cruel and unusual—even some
of our Supreme Court Justices of the
past and maybe now and in the future.
But do not try to do it by gumming up
the procedural process posttrial that
has plenty of protections for defend-
ants.

There is no reason for this expensive
litigation process with frivolous ap-
peals to continue. That is what we are
fighting today. And we are acknowl-
edging that we protect the constitu-
tional rights and civil liberties of the
defendants in these matters.

I know the Senator from Michigan is
very sincere and | acknowledge that. |
have a great deal of respect for his sin-
cerity and intelligence. But this
amendment should not pass because |
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think it would make this process a con-
tinuation of the current process, and |
think that would be a tragedy.

| reserve the remainder of my time.

Mr. LEVIN. Mr. President, | will take
30 seconds to tell my friend from Utah
this is not a death penalty amendment.
This is a habeas corpus amendment.
The language in the bill reverses the
Supreme Court opinion in the Schlup
case. That opinion found that the man
in that case was probably innocent. |
do not think anyone in this body wants
to execute someone who is probably in-
nocent and deny that person a hearing.

Now, Justice O’Connor said—not
your liberal judge—one of the majority
in the Schlup case, said, “The court
today does not sow confusion in the
law. Rather, it properly balances the
dictates of justice with the need to en-
sure that the actual innocence excep-
tion remains a ’safety valve’ in an ’ex-
traordinary case’.”’

The issue is that the bill before the
Senate reverses the Supreme Court.
The Levin amendment is not trying to
bring something new into this. The
Levin amendment is trying to preserve
a Supreme Court opinion of a few
months ago, joined by Justice O’Con-
nor. That is the issue.

| yield the remainder of my time to
my friend from Illinois.

Mr. SIMON. Mr. President, |1 thank
my colleague, and | rise in strong sup-
port. | think we all know that | oppose
the death penalty. It is a penalty we
reserve for those of modest means. If a
person has enough money, that person
will never get the death penalty in this
country. That is the reality.

That is not the question, though |
find it of interest that today’s New
York Times has a story that the South
African Supreme Court yesterday
unanimously outlawed capital punish-
ment in South Africa. We are one of
the few countries left in the Western
world that still has the death penalty.

The question is whether someone
who is probably innocent—that is the
language of the Levin amendment—
probably resulted in the conviction of a
person who is actually innocent of the
underlying offense.

Now, whether a person is for the
death penalty or against it, no one
wants to send someone to prison who is
probably innocent. We have done that.

I can remember when we were debat-
ing this issue when | was in the lllinois
General Assembly and a man was about
to be executed, and suddenly someone
in the State of Georgia confessed that
he had committed the crime.

Now, that case is clear and convinc-
ing evidence. | have to say that the bill
without this amendment would take
care of that case.

There are a lot of other marginal
cases. We are not just saying a mar-
ginal case. The Levin amendment says
where a person is probably innocent, a
person ought to have that chance to
appeal. | cannot believe anyone who
really looks at this—the Senator from
North Carolina, the Senator from
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Utah, my colleagues—I cannot believe
they will vote against that.

Maybe Members will vote against it
if they are not aware of what the
amendment does, and a briefing is
right at the desk on either your side or
our side. These briefings—and | do not
mean this disrespectfully to the fine
staff—but it is very difficult to con-
dense in a few words what these
amendments do.

The Levin amendment says ““‘If you
are probably innocent, you ought to
have the chance to appeal.” | have a
hard time believing that is not going to
be accepted unanimously. Apparently,
it may not be.

I am pleased to support the Levin
amendment, proud to support it and
vote for it.

I believe 1 have consumed my time,
Mr. President. | hope | have been able
to get the message across.

Mr. President, | ask unanimous con-
sent to have an article printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, June 7, 1995]
SOUTH AFRICA’S SUPREME COURT ABOLISHES
DEATH PENALTY
(By Howard W. French)

JOHANNESBURG, SOUTH AFRICA, June 6.—In
its first major decision, South Africa’s re-
cently created supreme court abolished the
death penalty today, ending a decades-old
practice of executing criminals convicted of
serious crimes that had once given the coun-
try one of the world’s highest rates of capital
punishment.

Announcing the unanimous decision, Ar-
thur Chaskalson, president of the Constitu-
tional Court, said, ‘“Everyone, including the
most abominable of human beings, has a
right to life, and capital punishment is
therefore unconstitutional.”

That the Constitutional Court chose the
death penalty issue for its first major ruling
underscored the importance of the issue in a
country where for decades execution was
used not just as a weapon against common
crime, but as a means of terror in enforcing
the system of racial separation known as
apartheid.

“Retribution cannot be accorded the same
weight under our Constitution as the right
to life and dignity,”” Mr. Chaskalson said. ““It
has not been shown that the death sentence
would be materially more effective to deter
or prevent murder than the alternative sen-
tence of life imprisonment would be.”

In a strong show of support for the ruling,
each of the court’s 11 judges issued a written
opinion backing the decision. The Constitu-
tional Court was created earlier this year as
an equal to the executive and legislative
branches.

South Africa stopped executing prisoners
in 1992 on the orders of the former National
Party Government. With violent crime
rampant, the number of prisoners awaiting
execution on death rows has since swollen to
443. Over 1,100 people were executed in the
1980’s. Death sentences were carried out by
hanging.

Reacting to the ruling, Justice Minister
Dullah Omar said the prisoners would be
quickly moved off of death row. According to
prison wardens, the announcement set off a
round of wild celebration among condemned
inmates at Pretoria’s Central Prison.

Elsewhere, however, comments on the rul-
ing revealed the continuing depths of politi-
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cal division among South Africans that typi-
cally run along racial lines, one year after
the formal end of apartheid.

On radio talk shows today, reactions were
deeply split between black and white, with
the former typically applauding the aboli-
tion of the death penalty, while the latter,
invoking high crime rates, criticized what
many whites say in a gradual slide away
from law and order.

“Under the A.N.C., the message is that
people can commit any crime and get away
with it,” said one caller to a Johannesburg
radio station, referring to the African Na-
tional Congress, the party of President
Nelsen Mandela.

Crime has become a highly emotional issue
among many whites here, even though
blacks are overwhelmingly represented
among the victims of violence. Last weekend
in Johannesburg alone, 42 people were killed,
477 businesses and homes were broken into
and 34 women were reported raped.

While whites complained of a spreading
sense of impunity, many blacks reacted by
noting that they had been disproportionately
made victims of the death penalty in the
past through wrongful arrests and convic-
tions.

Moreover, with the death penalty much
more likely to be applied to blacks than to
whites under apartheid, capital punishment
had become as powerfully emotional an issue
for many blacks as crime has become for
many whites.

Mr. Mandela himself made this point in a
point in a statement to the court during his
trial for incitement in 1962. ‘I have grave
fears that this system of justice may enable
the guilty to drag the innocent before the
courts,” he said. ““It enables the unjust to
prosecute and demand vengeance against the
just. It may trend to lower the standards of
fairness applied in country’s courts by white
judicial officers to black litigants.”

Two years later, in another trial, Mr.
Mandela was sentenced to life imprisonment
for conspiracy to overthrow the government,
a judgment that his supporters saw as a vic-
tory because the death sentence was not im-
posed, even as they deplored Mr. Mandela’s
conviction.

Conservative white groups condemned the
ruling while many predominantly black po-
litical organizations portrayed it as a vic-
tory for racial justice.

The predominantly black African National
Congress, the country’s largest political
party and the leading force in the fight
against apartheid, hailed the ruling as a vic-
tory for the country’s new democracy, say-
ing, ‘‘never, never and never again must citi-
zens of our country be subjected to the bar-
baric practice of capital punishment.”

“It’s making us a civilized society,”” Arch-
bishop Desmond Tutu, the Anglican primate
of Southern Africa, told the South African
Press Association. “‘It shows we actually do
mean business when we say we have rev-
erence for life.”

Archbishop Tutu, a leading campaigner
against apartheid, called the death penalty
“‘obscenity,” saying it, in effect, said to
criminals, “We want to show you that we
care about life so we Kkill you too.”

Amoung white political groups the reac-
tion to the ruling was typically negative,
running from carefully worded statements of
displeasure to outright hostility.

Saying that the overwhelming majority of
South Africans supported the death penalty,
F.W. de Klerk, vice president in the coun-
try’s coalition transition Government, said
that his National Party, a predominantly
white party that had governed the country
for decades under apartheid, would campaign
to reinstate capital punishment.

Other conservative white groups reacted
even more harshly. “The rights of murderers
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and rapists are being held in higher regard
than those of their victims,” said one Afri-
kaner youth organization.

For his part, Mr. Mandela, who served 27
years of a life sentence under a succession of
apartheid governments made no public com-
ment today on the ruling. The President’s of-
fice, however, issued a statement intended to
reassure those who fear a growing leniency
toward crime.

“The President also wishes to emphasize
that this decision has no bearing on the com-
mitment of the Government to tackle the
problem of crime, and particularly violent
crime, with all the resources and determina-
tion it can muster.”

Mr. BIDEN. Mr. President, par-
liamentary inquiry. Is there any time
remaining?

The PRESIDING OFFICER. There is
no time.

Mr. BIDEN. | ask unanimous consent
that | be able to speak 2 minutes on
the Senator’s amendment.

The PRESIDING OFFICER (Mr.
INHOFE). Without objection, it is so or-
dered.

Mr. BIDEN. Mr.
pretty clear here.

What the Senator from Michigan
does in his amendment is stick with
one part of the change in the law.
Right now there is no requirement in
the law to file the successive petition
that says that the defendant has to ex-
plain why he did not file the petition
before.

Now, under the Hatch approach and
under the approach if adopted by Sen-
ator LEVIN, that is tightened up. Even
Senator LEVIN is saying we have to
show cause why this was not raised be-
fore. There is only one disagreement
before the Senate. That is, what stand-
ard of proof do you have to bring for-
ward to show you are innocent?

By implication, they are agreeing a
person ought to be able, if there is evi-
dence of innocence, ought to be able to
have another petition. Senator LEVIN
says the same thing.

| think every American would say
you ought to have another crack at it.
The difference is, they say ‘‘clear and
convincing.” Right now, the Supreme
Court says, no, you do not have to go
that far, but you have to go pretty far.
You have to sufficiently establish the
constitutional violation. You said what
happened to you in the lower court,
you say Yyour constitutional rights
were violated in a way that probably
resulted in the conviction of a person
who is actually innocent.

Are we going to quibble over putting
someone to death on whether or not we
abide by the Supreme Court majority
that says all you have to do is say
“probably’” this resulted in a convic-
tion of an innocent person?

But they want to go even further.
They want to say, no, ‘“‘probably” is
not enough. You have to show that
there is clear and convincing. The only
thing they do not say is ‘“beyond a rea-
sonable doubt.”

Keep in mind, folks, what everybody
misses, when we talk about habeas cor-
pus, is this is not about having a con-
victed person go free. That is not what

President, this is
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this is about. Nobody under habeas cor-
pus petition goes free. They get a new
trial. That is all they are saying here.
I sure think this is distinction with a
difference that can mean the difference
between life and death of an innocent
person. | hope they will yield on ““prob-
ably”” and not “‘clear and convincing.”

Mr. HATCH. Mr. President, | do not
want to prolong this. | think | have 11
minutes left. 1 will just take a minute
or two.

What | am saying, there has been a
trial, conviction, there have been
posttrial proceedings, there has been
an appeal to the intermediate court in
the State, an appeal to the supreme
court of the State, then a petitioner of
certiorari to the Supreme Court, all of
which are denied, and a petition for
clemency to the Governor. He denies.
In every case where we found actual in-
nocence, or any kind of innocence, it
has been through those proceedings,
not in Federal habeas.

I have to say that all of this is an-
other attempt to just prolong the proc-
ess and allow—call it what it is—a lib-
eral judge who does not believe in the
death penalty to prolong the process,
again at a tremendous cost to the
States, everybody concerned, and |
think a cost to justice.

People out there are starting to say,
my goodness gracious, is there no final-
ity to the decisions, the just decisions,
of the court?

I have to say the cases that we can
cite where people have been helped,
where innocence has been proven, have
been through that State process, not
through the Federal habeas process. It
is just another layer of expense.

I am not going to knock those who
are trying to do this because they will
sincerely do anything to stop the death
penalty. | respect that.

If 1 was a defense lawyer again, |
would do anything to try and preserve
somebody’s life. But | have to say it
would be pretty cynical to keep doing
what is being done in some of these
cases today. We can call it sincerity,
but the fact of the matter is it is a
legal obligation to do what you can.
But there is an element out there in
the legal community which, having
failed to convince the public and the
courts that the death penalty is wrong,
has set about to eliminate the death
penalty defect by making death pen-
alty litigation too costly and pro-
tracted.

As a lawyer | do everything | can
within the law, and if we provide this
law, | will be doing that, and so will
every other defense lawyer. It is an-
other appeal, another cost to the
States, another frivolous appeal which
we are trying to limit here while still
giving the protections we need in these
matters.

The Levin amendment relies on the
term ‘‘actual innocence.”” Actual inno-
cence means—and let me just read out
of the leading Supreme Court case on
it, Sawyer versus Whitney. This is
what they held:
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1. To show actual innocence one must show
by clear and convincing evidence that but for
a constitutional error no reasonable juror
would have found the petitioner eligible for
the death penalty under the applicable State
law.

The amendment before us, the Levin
amendment, will not help the truly in-
nocent. This amendment will further
undermine the proper role of habeas
corpus and that is the effect of the
amendment. The effect of it is not
meant to overturn the fundamental de-
fects. The Specter-Hatch habeas bill
has the safety valve. It has a safety
valve available for the truly innocent.
We provide successive petitions for
those who prove innocence. The pro-
posed amendment will do nothing to
help the truly innocent. It is merely
another means of delaying justice.
There are plenty of procedures and
mechanisms in the Specter-Hatch bill
to protect the truly innocent. So we do
not need to continue to prolong this.

I move to table the Levin amend-
ment. | ask for the yeas and nays.

The PRESIDING OFFICER. Does the
Senator yield his remaining time?

Mr. HATCH. | yield my remaining
time.

Mr. President, | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. HATCH. Mr. President, | ask
unanimous consent the vote on the mo-
tion to table the Levin amendment be
deferred to a time to be determined by
the majority leader, after consultation
with the minority leader, after 2 p.m.
today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. | now ask the Levin
amendment be laid aside so the distin-
guished Senator from Arizona can call
up his amendment. | understand there
is to be a 1-hour time agreement.

I ask unanimous consent there be a 1-
hour time agreement with the time
equally divided—in the usual form, we
will put it that way.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. | also ask unanimous
consent at the conclusion or yielding
back of the time on the Kyl amend-
ment that it be set aside and the vote
occur on or in relation to the Kyl
amendment following the vote on the
motion to table the Levin amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Arizona is recog-
nized.

AMENDMENT NO. 1211
(Purpose: To stop the abuse of Federal
collateral remedies)

Mr. KYL. Mr. President, 1 have an
amendment at the desk and | ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Arizona [Mr. KyL] pro-
poses an amendment numbered 1211.

The
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At the appropriate place, insert the follow-
ing new section:

STOPPING ABUSE OF FEDERAL COLLATERAL
REMEDIES.

(@) IN GENERAL.—Chapter 153 of title 28,
United States Code, is amended by adding at
the end the following:

“§2257. Adequacy of State remedies

“Notwithstanding any other provision of
law, an application for a writ of habeas cor-
pus in behalf of a person in custody pursuant
to a judgment or order of a State court shall
not be entertained by a court of the United
States unless the remedies in the courts of
the State are inadequate or ineffective to
test the legality of the person’s detention.”.

Mr. KYL. Mr. President, | ask unani-
mous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, insert the follow-
ing new section:

SEC. . STOPPING ABUSE OF FEDERAL COLLAT-
ERAL REMEDIES.

(a) IN GENERAL.—Chapter 153 of title 28,
United States Code, is amended by adding at
the end the following:

“§2257. Adequacy of State remedies

“Notwithstanding any other provision of
law, an application for a writ of habeas cor-
pus in behalf of a person in custody pursuant
to a judgment or order of a State court shall
not be entertained by a court of the United
States unless the remedies in the courts of
the State are inadequate or ineffective to
test the legality of the person’s detention.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 153 of title 18, United
States Code, is amended by adding at the end
the following:

‘2257. Adequacy of State remedies.”.

Mr. KYL. Mr. President, the reason |
asked the key provision of that amend-
ment be read is to illustrate its sim-
plicity. It is very simple and yet I
think very important and necessary as
an improvement to the bill which is be-
fore us now.

I want to begin by complimenting
the manager of the bill, the Senator
from Utah, for not only getting the bill
to this point but for insisting that we
have habeas corpus reform in this im-
portant piece of legislation.

My amendment will improve the ha-
beas corpus reforms by, as was just
read, ensuring that a case in the State
courts can be reviewed in the State
court system, but that as long as the
State court system provides adequate
and effective remedies, that person
does not have the authority to go over
to the Federal courts and relitigate all
of the same claims in the Federal
courts.

Of course, it should go without say-
ing that there is always a review in the
U.S. Supreme Court from any decision
of the highest court of a State. So
there is ultimately still the potential
for Federal review of a State court de-
cision.

I would like to illustrate exactly
what we are talking about here with a
hypothetical and a real case. The Sen-
ator from Oklahoma is here. One of the
reasons the Senator from Oklahoma is
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so interested in this provision is be-
cause of the recent tragedy in his
State. Let us assume two cases in the
State of Oklahoma. In the first case,
there is a robbery and in the course of
that robbery someone is shot. The per-
son is tried in the State courts, there is
an appeal to the appeals court and on
up to the supreme court of the State—
eventually a prosecution, a conviction
and a sentencing.

Thereafter that State court prisoner
may file writs of habeas corpus in the
Oklahoma State court system as often
as that person can find grounds for
doing so. Those writs can be deter-
mined legally in the appeals and su-
preme court of the State of Oklahoma,
and eventually of course, after the su-
preme court of Oklahoma has ruled,
they can be considered by the U.S. Su-
preme Court. So that State court pris-
oner has virtually an unlimited right
to take these writs of habeas corpus up
and down the State court system.

In today’s law he also has the right
to go to the Federal court system and
essentially relitigate the exact issues.
“l have some newly discovered evi-
dence that will prove | was innocent of
the crime. | have gone up and down the
State court system, now | would like
to try my luck in the Federal courts.”
Under existing law, that person can do
it.

What the bill says is we are going to
put a couple of roadblocks in the way.
It should not be quite so easy for you
to you do that. You at least ought to
have some time limits within which to
file these habeas corpus writs in Fed-
eral court, and the Federal courts at
least ought to give great weight to the
previous decisions of the supreme
court. Those are both sound provisions
but they obviously do not preclude the
State court prisoner from going to Fed-
eral court.

Let us take, on the other hand, the
perpetrators of the heinous tragedy in
Oklahoma City a few weeks ago. They
will probably—he or they—will prob-
ably be tried in the Federal district
court in Oklahoma. If convicted, there
could be an appeal to the Tenth Circuit
Court of Appeals and eventually to the
U.S. Supreme Court. But those people,
having been convicted, will have their
writs of habeas corpus reviewed only in
the Federal district court and circuit
courts of the United States of America.
They do not have the right to go over
to the Oklahoma State court system
and relitigate those same claims. So,
whereas the State court prisoner can
use both the State system and the Fed-
eral system, in duplicate appeals, a
Federal prisoner may only use the Fed-
eral system.

The constitutionality is obviously
clear. Either the State courts or the
Federal courts are competent to adju-
dicate constitutional claims. That is
established. There is no legal question
about that whatsoever. But the Federal
court prisoner has one set of options.
The State court prisoner, under the
stats quo, has two sets of options. And
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we are limiting them a little bit by the
bill before us.

My amendment says: No, a Federal
court prisoner adjudicates his claims in
Federal court. A State court prisoner
adjudicates his claims in the State
court. The only time the State court
prisoner can go to a Federal court is
from an ultimate appeal to the U.S.
Supreme Court.

This will end the duplicative appeals
that we have all been complaining
about. This and only this amendment
will end those duplicative appeals. Be-
cause it will still be quite possible for
State court prisoners under the bill be-
fore us to adjudicate their claims in
State court and then go to the Federal
court so long as they do it in a timely
manner. So long as they meet the time
limits we impose in this bill, they can
still go to the Federal court and
relitigate exactly the same claims.

What ordinarily happens is that the
Federal district courts or circuit
courts of appeals say, ‘“Wait a minute,
the State court has already decided
that. Your appeal is summarily de-
nied.”” But that takes time.

| just spoke to the presiding judge of
the Arizona court of appeals and he
said we summarily dismissed many of
these. But he said every one of them
has to be considered. And that is the
point. From a very small number to a
very large number, the district courts
and the circuit courts of appeals are
having to handle these writs that have
already been decided by the State
court and, as the Federal courts have
said over and over again, the State
courts are perfectly able to resolve
these issues.

Mr. President, this is not just an idea
that | have come up with. This is what
is happening in the District of Colum-
bia today, and has been for the last 25
years, because 25 years ago the Con-
gress passed a law and established that
in the District of Columbia courts—by
the way, the District of Columbia has
in effect a State court system which
parallels the U.S. District Court and
the Circuit Court of Appeals for the
District of Columbia.

So it is similar to States in that it
has its own system of courts. We in the
Congress 25 years ago said that pris-
oners in the District of Columbia can
only use that quasi-State court system
here in the District of Columbia. That
was tested in the U.S. Supreme Court
and the constitutionality was upheld in
the case of Swain versus Pressley in
1977. And there have also been other
opinions with respect to the constitu-
tionality of what was done. One judge,
as a matter of fact, even wrote that be-
cause of this experiment in the District
of Columbia, which has worked very
well for the last 25 years, that the Con-
gress ought to consider the same kind
of limitation of remedies in the State
courts, exactly what we are proposing
here today with my amendment.

So at the invitation of Judge
McGowan, we are proposing an amend-
ment which says in the State courts,
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you do like the District of Columbia.
You exhaust your remedies in the
State court. You can go to the U.S. Su-
preme Court, but not jump over to the
Federal District Court and the Circuit
Court of Appeals to litigate the same
claims.

Judge Robert Bork has written a let-
ter in support of my amendment. He
writes, in part:

Your proposed amendment to the
antiterrorism bill to stop the abuse of Fed-
eral collateral remedies is an excellent and
much-needed reform. There is no doubt
about the constitutionality of the provision
you propose, nor is there any doubt about
the need for your amendment. Your amend-
ment is a sorely needed reform to a situation
that is now out of hand.

Mr. President, the constitutionality
of what | propose is beyond question. It
has been tried for 25 years here in the
District of Columbia. It is found to be
very workable. Everybody agrees that
we need to limit duplicative appeals.

Therefore, it seems to me that, if we
are to really make the provision of ha-
beas corpus reform in this bill work, we
do not just play with it at the edges by
proposing some time limits and provid-
ing for deference to State court pro-
ceedings. We go right to the heart of
matter and say if you have a complete
and adequate remedy in the State
courts, then that is what you will get
except, of course, for your ultimate ap-
peal to the U.S. Supreme Court. You
cannot jump over to the Federal sys-
tem of courts to readjudicate those
very same claims.

The Senator from Oklahoma is on his
feet. | would like to yield time to the
Senator from Oklahoma to further dis-
cuss this particular amendment.

Mr. NICKLES addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMAS). The Senator from Oklahoma
is recognized.

Mr. NICKLES. Mr. President, | would
like to compliment my friend and col-
league from Arizona for his leadership.
He brought this amendment to my at-
tention. | told him | was not very fa-
miliar with it, but | told him | would
do a little more homework. |1 have. |
have become more convinced that he is
on the right track.

| talked to the Federal judge in the
Western District of the State of Okla-
homa, and | asked him about the num-
ber of appeals; prisoner petitions. We
find out in the last 10 years they more
than tripled, and have actually
consumed about 25 percent of the work
load in the western district. The court
has before them hundreds of prisoner
petitions and appeals that have to be
reviewed.

The Senator from Arizona makes an
excellent point, and says the States
have ajudicated these cases thor-
oughly. They have gone all the way
through the State courts, through the
appeals process, State supreme courts,
and then all the way even—with cap-
ital punishment cases—to the Supreme
Court.

Yet, they continue to press, and want
to run through the Federal court sys-
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tem as well where the Federal judges
do not have time to go through the en-
tire case, where there is almost a pre-
sumption that, if they have to do that,
maybe the Federal Government knows
better, which is not always correct.
The Federal judges | have talked to
said we are in serious need of habeas
corpus reform.

I compliment my friend and col-
league from Arizona for, | believe,
truly making more significant reform.
I think Senator HATCcH’s bill has some
good reform. | compliment him for it.
The reforms in S. 735 will help expedite
the procedures. There are time limits
under the proposal now before us from
the Senator from Utah. Senator KvyL’s
amendment would go much, much fur-
ther. It would eliminate these hundreds
of, in almost all cases—at least, in my
State, frivolous petitions placed before
the Federal courts, frivolous but yet
they still take time. At 25 percent of
the caseload, you are talking about a
very significant amount of time and
energy and dollars that now are being
expended by frivolous appeals because
many prisoners become quite good at
filing petitions, and there is no limit
whatsoever on the number of petitions
that they can file.

So | compliment my colleague from
Arizona for his leadership and for com-
ing up with very significant reform. |
appreciate the fact that we have out-
standing scholars such as Judge Bork
and others who have endorsed the re-
forms in this amendment.

I urge my colleagues to adopt the
amendment.

Mr. KYL. Mr. President, | would like
to yield 7 minutes of additional time to
the junior Senator from Oklahoma,
Senator INHOFE.

Mr. INHOFE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. Thank you, Mr. Presi-
dent.

First of all, let me thank the Senator
from Arizona for bringing this up. |
think it is significant for all of us to
realize that had it not been for the
bombing in Oklahoma City, we would
not be here today. We would not even
be having a discussion. There would
not be a debate on habeas reform.
There would not be a counterterrorism
bill.

Certainly, this contentious item of
habeas that we have been trying to
bring up, at least for the last 9 years
that 1 know of, would not even be dis-
cussed in an open debate as it is today.
So it is very significant for people to
understand this is all precipitated by
the tragedy that took place in April of
this year in Oklahoma City.

On Monday of this week, we had a
group of people that came up from
Oklahoma. Among others, they were
Diane Leonard, whose husband, Don, a
Secret Service agent, was Killed in the
bombing; we had Glenn Seidl, who lost
his wife, Kathy; Kay Ice, who lost her
brother, Paul, a Customs Agent; Mike
Reyes, who lost his father and was in-
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jured himself; and Danny McKinney,
Linda’s husband. It goes on and on.
There is not time to name all of them.
But they were here for one reason.
That reason is that they wanted to be
sure that we had the strongest possible
habeas reform in this bill.

So when you stop and realize what
has happened in Oklahoma, and what
happened in Oklahoma as | mentioned
once before on this floor, but I think it
is worth bringing up again at this point
because it gives you an insight into
what the families of the victims in
Oklahoma are thinking about because
it is something that is contemporary
right now—a guy named Roger Dale
Stafford is scheduled to be executed on
July 1. | do not know whether he will
be. It is hard to say. In the spring of
1978, someone stopped to help him with
his car. He was broken down in Okla-
homa. He murdered in cold blood a Ser-
geant Lorenz, and the sergeant’s wife
and small son, and drove 60 miles to
Oklahoma City, and committed a great
crime known as ‘““The Sirloin Stockade
Crime,”” where he rounded up six people
and took them into the refrigerator,
tied them up, and executed the six of
them. He has been found guilty on all
nine counts and has nine death sen-
tences. That was 17 years ago.

I might suggest that Roger Dale
Stafford today is 100 pounds heavier
than he was 17 years ago. So | am sure
he is eating well. He has been in the
cell, probably living under better con-
ditions than he was before, for the past
17 years.

I cannot help but think when anyone
is considering a crime of the mag-
nitude of that which we had in Okla-
homa City, Mr. President, that they
spend a lot of time thinking, “What is
the downside? What is the worst thing
that can happen to me if | get caught
and convicted? It is going to be that I
will be executed. Wait a minute. The
average time between conviction and
execution in America is 9% years. So |
will be there for 10 or 15 or 20 years
watching color TV in an air-condi-
tioned cell.”

That loses its deterrent value for
those of us who are narrow enough in
our thinking to believe that punish-
ment is a deterrent to crime.

So without this, we have no way of
delivering the message to other indi-
viduals who might be considering such
a heinous crime as that which was
committed in Oklahoma City.

So let me just say that I am here
today on behalf of multitudes of people
in the State of Oklahoma who were
Killed in the brutal bombing, the mass
murder that took place last April in
Oklahoma City.

The message they told us last Mon-
day to deliver on the floor of this Sen-
ate, the loud and clear message, was
yes, if this does not pass, we still want
to support the bill as it is right now
and the habeas element that is in the
bill. That is fine. But the message was
let us get the strongest possible habeas
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reform that we can have. That happens
to be the John Kyl amendment.

So | am not here speaking on behalf
of one U.S. Senator from the State of
Oklahoma. I am speaking on behalf of
the families of those individuals who
were Killed in that very brutal act in
April of this year.

Thank you, Mr. President.

Mr. KYL. Mr. President, does the
Senator reserve the remainder of his
time?

Mr. INHOFE. | yield.

Mr. KYL. Both Senators from Okla-
homa have conducted themselves in an
exemplary manner following the trag-
edy in their State in a way both to help
the people of their State but also to try
to do everything they could to assist
law enforcement officials to bring to
justice the responsible parties and to
see to it that there are changes in the
law that perhaps can help prevent
those kinds of things from happening
in the future and, in the cases where
they cannot be prevented, that the peo-
ple are brought to justice.

I very much appreciate the support of
both of the Senators from Oklahoma.

Mr. President, | would like to reserve
the remainder of my time at this point
should anyone from the minority wish
to speak.

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Let me say while our col-
league from Oklahoma is in the Cham-
ber that I, too, admire the way in
which he and his senior colleague have
conducted themselves in the wake of
such a horrible tragedy. | do not in any
way question that the victims’ survi-
vors, families of the victims in Okla-
homa City, want what he states, and
that is a change in the way habeas cor-
pus works. They do not want any more
Staffords. They cannot understand, nor
can |, why Stafford is in jail for 17
years after having filed apparently suc-
cessful petitions to delay his execution,
and they want action.

But | would say that we would be on
habeas corpus whether or not that god-
awful tragedy in Oklahoma had oc-
curred. The Republican crime bill has
the habeas corpus petition in it. We are
scheduled to take up the Republican
crime bill. We were scheduled to take
up the Republican crime bill before we
left for our Easter recess. Then we were
scheduled to take it up before we left
for Memorial Day. Now we are sched-
uled to take it up before the Fourth of
July recess.

In that Republican crime bill is the
reform of habeas corpus. In the crime
bill that | offered 2 years ago, 18
months ago, there was a reform of ha-
beas corpus. So | just want to make it
clear that the Senate’s attention is not
focused on habeas corpus at this mo-
ment because of what happened in
Oklahoma and the counterterrorism
bill. It is a convenient—and | mean
that in a literal sense; | do not mean
that in a disparaging way—it is a con-
venient vehicle to move up the debate
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on this issue, but the debate was nec-
essary and inevitable.

Let me point out there are three sort
of teams in this debate. One team says
keep habeas corpus the way it is; we do
not want any changes in habeas corpus.
I got a bite out of that apple over the
last couple years because every time |
would offer amendments on habeas cor-
pus | would read in the editorial page
of the New York Times about how Sen-
ator BIDEN is emasculating habeas cor-
pus, and what a terrible thing he is
doing, and the compromises Senator
BIDEN is working out are—and it went
on and on. Every liberal newspaper in
America pointed out that wanting to
change habeas corpus from the way it
is to make sure that the Staffords of
the world are executed——

Mr. INHOFE. Just for a moment, will
the Senator yield?

Mr. BIDEN. | would be happy to
yield.

Mr. INHOFE. Let me clarify. | used
the words “‘at this level.” | do not be-

lieve we would be having the debate at
this level if it had not been for the fact
it did not happen.

I might also observe that the same
attorney, who is a very capable and
competent attorney in Oklahoma, Ste-
ven Jones, the one who so successfully
got the delays in the Stafford case, is
the same attorney that is handling
Timothy McVeigh’s case here, too.

Mr. BIDEN. | thank the Senator.

But there are basically three points
of view on this floor in a broad sense.
One is, do we maintain the status quo
on habeas corpus? That is made up of
half a dozen to a dozen Members on my
side and one or two Members on the
Republican side. And they do not want
to see any change in habeas.

There is a second school of thought
in a broad sense represented by the dis-
tinguished Senator from Arizona, who
is a capable and competent lawyer in
his own right and knows this area well,
as he demonstrated by his presen-
tation. And that is to say, in effect, as
I read what he says but what others
have said as well, that State courts are
fully competent to determine whether
or not somebody’s constitutional
rights have been violated. And that is a
respected, understood, and clearly ar-
ticulated school of thought that has
existed for some time and has been in
a very articulate manner stated here
today.

There is a third school on this floor
that says status quo is bad. We do not
want habeas corpus to continue as it
statutorily has and has been inter-
preted by the courts over the last cou-
ple decades. We want it changed.

Now, we differ. There are limits to
that third group, and they range some-
where between Senator SPECTER and
probably me. And Senator SPECTER and
I have been for years debating this
issue, agreeing and disagreeing, but we
are into that school that says, wait a
minute, do not take the Federal courts
totally out of this or, in effect, take
them totally out of it but drastically
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curtail the time within which someone
is able to file a habeas petition and
how many times they are able to file
one and what constitutes a successive
petition.

Now, | am certain that the Senator
from Oklahoma was right when he
ticked off the names of the families of
the victims and said they want action.
I would respectfully suggest that it is
unlikely that they know the difference
between a successive petition based
upon probable innocence versus clear
and convincing evidence. Most lawyers
on this floor do not know the dif-
ference. Most lawyers who practice law
do not know the difference; 85 percent
of the highest paid lawyers in America,
if you brought them in and sat them
down in these chairs and asked them to
define what a successive petition is,
could not do it, could not do it. I am
talking about the thousand-dollar-an-
hour guys. They could not do it.

Now, | do not mean that to malign
the legal profession. They do not han-
dle these cases. Death penalty cases,
habeas cases are complicated. Just like
I could not, if I were back in the prac-
tice of law, explain to you a com-
plicated antitrust provision. | did not
practice antitrust law.

So with all due respect, what I am
proposing and will propose —and my
opposition to the Kyl amendment is
just as likely to be acceptable to those
folks in Oklahoma as anyone else’s be-
cause the effect of what | wish to see
happen—and | think a majority in
here—is to make sure that we are no
longer in a situation where this fellow
Stafford could be gaining weight in an
air-conditioned cell after having filed
17 petitions.

If we adopt the amendment that | am
going to offer after this amendment,
Stafford would be dead. No more Staf-
fords. There is no legal way in which
anyone could hang around, after hav-
ing been convicted of a capital offense,
for 17 years, let alone 7 years, because
there are strict time limits and strict
circumstances under which a second
petition could be filed.

Now, one of the problems here is that
we confuse all crimes with apples and
oranges. We hear about delay all the
time, and it is true, with all due re-
spect, even the Kyl amendment will
not fundamentally change the delay. If
you take a look at where the delay oc-
curs—and just pick this one case that
we talk about—and | will get the sec-
ond graph, if I can, about the length of
delay in State courts versus Federal—
the case often cited is this Guerra case,
to find out how long this fellow, after
having been convicted, languished in,
at the expense of the taxpayers, a pris-
on avoiding the inevitable.

Of the delays that took place, only—
still, there are delays—24 percent of
them were because of what the Federal
courts did. And 76 percent, or 9 years 2
months’ worth of delays had nothing to
do with the Federal courts. They were
all in the State court in the State of
Texas.
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Leave that graph up for another mo-
ment, please. | want to make sure ev-
erybody understands. The State of
Texas, under State court and State
law, provided for 9 years 2 months’
worth of delay.

The Federal courts, having Federal
habeas available, did, in fact, add to
the delay, 2 years and 10 months. But
let us eliminate, as my friend from Ari-
zona wishes to do, in effect, the ability
of the Federal courts to get into the
game. There still would have been a 9-
year-2-month delay in the execution of
a man who was convicted and should
have been put to death. The point is,
the end result of all this was he ended
up with a granting of habeas in the
end. The point is, it was 9 years 2
months in the State court.

In the State of California, we heard a
lot of talk about how Federal habeas
corpus causes all these delays. The
delays in execution of the death pen-
alty, much of the responsibility is in
the State courts. The California experi-
ence: California’s Supreme Court has
on its docket four capital cases that
have been fully briefed for over 7 years,
but the State court has not even heard
the argument yet. It has nothing to do
with the Federal courts. You have four
cases, as of a month ago, when this
chart was made up for a hearing.
Maybe something has happened in the
last month, but as of a month ago,
there were four capital cases in the
California Supreme Court where the
petitioners seeking redress filed their
briefs 7 years ago, and the State court
has not even acted yet. Translated,
that means 7 years living off the tax-
payers in an air-conditioned cell be-
cause the California State Supreme
Court has not even looked at the briefs
or, if they looked at them, have not
told anybody they looked at them.

The California Supreme Court has
taken more than 8 years to decide 24 of
the cases in which it affirmed the
death penalty.

One State habeas petition has been
pending for 4% years and another has
been pending for 6 years. This is not
even getting to the Federal court.

The reason | cite this is the distin-
guished former Member of Congress
and attorney general of the State of
California, Mr. Lungren, came before
our committee and said, ‘“The Federal
courts should work like the State
courts work. My State of California
really knows what it is doing.” Look at
what the State of California knows.

I understand the anger. | feel angry
and aggrieved as an American citizen
that convicted Killers are in California
sitting in the jails for 7 and 8 years be-
cause the court has not even gotten
around to listening to what they have
to say. You cannot put them to death,
because they filed a petition but they
have not gotten around to looking at
the petition.

What are we doing, though, when we
decide that we are angry about that?
We are saying the answer is get the
Federal Government out of this, the
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Federal courts out of this. That does
not solve the problem, but it creates
another problem. The problem it cre-
ates when there is no Federal habeas
corpus is bad decisions. Bad decisions
made by State courts allow people who
deserve another trial to not get it.
Their constitutional rights are vio-
lated. A significant number of the ha-
beas corpus petitions that are filed are
granted.

I admit | cannot change the State of
California. | have no authority as a
Federal official to tell the State of
California how they should look at
their petitions. But | can do one thing.
When it gets to the bottom here and
they finally act, under the proposal |
want, they get one chance to get into
Federal court, to say the State court
judges did not know what they were
doing on the Constitution.

Keep in mind now, what I am propos-
ing means when all this is done, within
6 months, the person in jail has to file
a petition in Federal court. If they do
not, they are out of luck, and they can
only file a second petition under the
same ground rules that my friends
from the Republican Party, that Sen-
ator SPECTER and Senator HATCH’s bill
says, where we differ, which | will de-
bate later, where we differ, Senators
SPECTER, HATCH and BIDEN, is on what
they are allowed to look at once they
get that petition in front of them. |
will speak to that later.

But look, | really think, to quote my
old friend Sid Balick again, ‘““You gotta
keep your eye on the ball here.” The
vast majority of us in this body want
to and have been trying for years to
change the old system to limit the
time in which a petition can be filed
and to limit the number of petitions
that can be filed. So essentially you
get one bite out of the apple.

What my friend from Arizona would
do would deny that one bite. | ask you,
what damage is done to the Nation al-
lowing a person who, after the fact,
learns that perjured testimony was
used against him; after the fact, learns
that information was made available to
the prosecution which went to his in-
nocence that was never made known to
him; after the fact, after the fact, after
the trial, after the appeals?

If you have to file it within 6 months,
I do not know how much additional
weight old Stafford would have gained
in 6 months, but it would not have been
100 pounds. What is the alternative?
The alternative, for example, in this
Guerra case was when they finally got
down to it, they granted his appeal.
They said, ““Wait a minute, you did not
get it right at the trial.”

But I, with the greatest amount of
respect, suggest that although | under-
stand the motivation, it will not speed
up the process. All it will do is enhance
the likelihood that a person whose con-
stitutional rights have been denied—
and those constitutional rights usually
relate to whether they are innocent or
guilty—whether they have had a
chance to make their case.

June 7, 1995

Senator Kyl’'s amendment would bar
a prisoner even from being able to file
a habeas petition if the State court
system has in place what are deter-
mined to be adequate and effective pro-
cedures to test the legality of the pris-
oner’s detention.

This amendment makes clear that
the State court need not have gotten
the result right in a particular case
and, in fact, it need not even have ap-
plied its system fairly in a particular
case. All it says is they have to have
had a process, and if they had a proc-
ess, even though it may not have been
applied fairly in a particular case, even
though it may not have gotten the re-
sult right on a constitutional basis, the
Federal court cannot look at it.

Everyone agrees that there is a need
to end the delays in the system. It just
does not work right now. But | also
think everyone agrees that there
should be a fair process and one that
does not execute innocent people.

We know most prosecutors and law
enforcement officers are honorable.
Most cases proceed fairly, and we can
have confidence in the result. Under
my approach, after the first petition,
most of that will be made clear. They
will be rejected and they will be put to
death. And | support the death penalty.
The Biden crime bill is the only reason
why, if McVeigh is convicted in Okla-
homa, he would be put to death. |
wrote the law. If he is tried in Federal
court without that law having been
passed, he could not be put to death. |
support the death penalty. But | do not
support a reasonable ability for a per-
son, if they have a strong case, to sug-
gest they did not get a fair trial, to be
able to have one bite out of the apple
to determine in Federal court whether
that was true.

We all know that occasionally pros-
ecutors or cops act in bad faith, as Sen-
ators do, as doctors do, as lawyers do,
as housewives do. Every one of our pro-
fessions, every one of them, has some
bad apples. So, occasionally, prosecu-
tors or cops act in bad faith and there
are cases which have demonstrated
that. As we all know, our judicial sys-
tem will make honest mistakes and has
done so.

The recent case of Kirk Bloodworth
is one example. Bloodworth was con-
victed and sentenced to death for the
rape and murder of a young girl. After
a new trial, he was again convicted and
sentenced to life imprisonment. Subse-
quent DNA testing confirmed his inno-
cence. Bloodworth lost 9 years of his
life because of the error in our legal
system. Habeas corpus has existed to
correct just such errors, and to ensure
that there will never be another Leo
Frank, another innocent person who
has been executed.

You do not have to have 17-year
delays to ensure that. You do not have
to have any delay to ensure that. But
what you have to have is the ability of
a Federal court, on one occasion, to
look at the facts in the petition and
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make a judgment as to whether or not
a new trial is warranted.

So | respectfully suggest that the de-
bate between the Senator from Arizona
and me is not about maintaining the
status quo; it is about how we change
the status quo. | respect the Senator’s
intelligence and motivation greatly.
But | also respectfully suggest that his
approach, A, does not solve the real
problem—State court delay—and, B,
takes away the one last shot, as a prac-
tical matter, that one has to get before
a Federal court.

Now, | will acknowledge—and | sus-
pect he would agree—that 75 years ago
Federal review was probably needed
much more than it is today, because
the competence of State court justices
was, in some cases, de minimis. And
the prejudice that existed in some
States—my own included—was real and
palpable, making it very difficult for
some people to get a fair trial and get
their constitutional rights guaranteed.
I acknowledge that. That is why the
Leo Frank case generated a change in
statutory habeas corpus. He was a Jew
and he was put to death in large part
because he was a Jew. Facts were over-
looked, and a decade later it became
clear from witnesses that he did not
commit the crime.

Most States do not operate that way
anymore. | will pick a State so that I
am not being parochial and bragging
about my State court system, and |
will not brag about the Arizona State
court system, which is very good. |
know several of their State supreme
court justices and State court judges.
They are first rate. | will pick a State.
I would rank the New York State court
of appeals, their highest court, over the
last 50 years, up against any Federal
district court or Federal circuit court
of appeals in the Nation. But | cannot
say that for probably 20 States that |
will not name, because it would be a
violation of Senate rules, and because |
would be maligning the justices of
other States. But | will say, as Barry
Goldwater once said, ‘“‘In your heart,
you know | am right.” In your heart,
you know there are certain States you
would just as soon not be tried in for a
capital offense as other States.

So what this does—although 1| ac-
knowledge that State courts get it
right the vast majority of the times, |
will put this in the negative—what
damage is done by the proposal of time
limits built into the proposal I am
making and that are made, 1 might
add, in the underlying bill, that say
you have to file a petition within a cer-
tain amount of time and there is a lim-
ited circumstance under which you can
file a second petition.

So for those reasons, and others
which | will not take the time to speak
to, | am going to oppose the amend-
ment of my distinguished friend from
Arizona.

Mr. President, Is any time left in op-
position?

The PRESIDING OFFICER. The op-
position has 12 minutes 42 seconds.
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Mr. BIDEN.
of my time.

The PRESIDING OFFICER. If | was
not clear, the Senator from Arizona
has 12 minutes. The Senator from Dela-
ware has 4 minutes.

Mr. BIDEN. | reserve my 4 minutes.

Mr. KYL. Mr. President, | will yield
myself 6 minutes of my remaining
time. | would like to respond to the
comments of the Senator from Dela-
ware. They were well put and thought-
ful, and | think they contribute to the
debate. | am going to consider the ar-
guments that he made, with the pri-
mary arguments in reverse order, if |
might.

The last argument he made essen-
tially was what happens when, after
the fact, the defendant finds something
out that might enable him to win his
freedom? That, of course, is the ration-
ale for the writ of habeas corpus. Of
course, the answer is, if you are a Fed-
eral court prisoner, you have the op-
portunity to file a writ of habeas cor-
pus in the Federal courts. If you are a
State court prisoner, you have the
right to file a habeas corpus petition in
the State courts. So that is your rem-
edy for something that happens after
the fact.

The Senator from Delaware said it
must be a fair process, and indeed it
must be. Under my amendment, one of
the things that can be contested, and
could be contested in Federal court, is
that the remedy of the State is not
adequate or fair. Finally, with regard
to this last point, the Senator from
Delaware said he will be proposing an
amendment that at least gives the pris-
oner in the State court system one
shot in the Federal courts and pri-
marily base that argument on the no-
tion that while great strides have been
made in State courts’ competence over
the years, there may still be some situ-
ations where the State court would not
be as competent as the Federal court.

I would like to respond to this in a
couple of ways, Mr. President. First of
all, we do have one shot in the Federal
system under my amendment. It is di-
rectly to the U.S. Supreme Court. That
right exists today, and it could not be
taken away in our amendment, and we
do not do that, of course. So if a State
court prisoner believes that, despite all
of the hearings he has gotten in the
State court system, he still has not
gotten a fair shake, and that he has
really two things that he can claim—
first, the State court system is not
fair, and secondly, he can go to the
U.S. Supreme Court and make his final
point there.

Let me read something that Justice
Powell wrote not too long ago that |
think goes to this point:

He said this nearly 20 years ago:

We are unwilling to assume that there now
exists a general lack of appropriate sensitiv-
ity to constitutional rights in the trial and
appellate courts of the several States. State
courts, like Federal courts, have a constitu-
tional obligation to safeguard personal lib-
erties and to uphold Federal laws.

I reserve the remainder
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That was in the case of Stone versus
Powell, in 1976.

Later, speaking to the American Bar
Association, Justice Powell said:

Another cause of overload in the Federal
court system is conferring Federal habeas
corpus jurisdiction to review State court
criminal convictions. Repetitive recourse is
commonplace. | know of no other system of
justice structured in a way that assures no
end to the litigation of a criminal convic-
tion. Our practice in this respect is viewed
with disbelief by lawyers and judges in other
countries.

So, Mr. President, | think that par-
ticular issue is disposed of by, among
other things, the words of Justice
Powell.

A second point the Senator from
Delaware said is that most of the delay
is in State courts. He is correct, al-
though the chart he has there rep-
resents one case. He has about 25 or 24
percent of the delay in the Federal
courts, and the rest in the State court.
Actually, there is a better figure than
that, and the figure is about 40 percent
in the Federal courts, 60 percent in the
trial courts.

This is from the Powell committee
report, and it talked about overdue
process. The Powell committee report
on page 27 notes ‘“‘Federal habeas cor-
pus made up 40 percent of the total
delay from sentence to execution, in a
sample of 50 cases.” That is 50 cases as
opposed to one case.

The point of the matter is the Sen-
ator from Delaware is correct in noting
that most of the delay would be State
courts. | submit, however, that that is
due to several factors. | am not sure
the statistics fail to account for the
fact that most of the cases are in State
court. As a matter of fact, there are
not that many in the Federal court.

Say it is between 25 and 40 percent.
At least under my amendment we are
dealing with 40 percent of the problem.
That is not insignificant. Or, the least,
taking the number of the Senator from
Delaware, 25 percent of the problem.

Whereas the Senator from Delaware
would simply make it more difficult to
get into Federal court if you are a
State court prisoner, we say you can-
not. As Federal legislators, what we
can do something about, the Federal
court, we do something. We say you
cannot go there. It is up to the States
to deal with the rest of the problem
which is before them.

Finally, Mr. President, the Senator
from Delaware made a point with re-
spect to Senator INHOFE’s presentation,
and it was a valid point. But | think it
makes a point too far, or one point too
much.

The Senator from Delaware said it is
doubtful that Senator INHOFE’s con-
stituents understand the difference be-
tween the Hatch and Kyl amendment,
and mentions a lot of lawyers could not
identify the difference. He is correct. |
do not believe that makes the case.

It is true we have to be careful about
what we do here. It is also true that
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while the common citizen may not un-
derstand the technicalities, the legal-
ities, even the word habeas corpus com-
ing from Latin, the common citizen
does understand when something is
broken. And the Senator from Dela-
ware made an eloquent case for the
proposition that something is dras-
tically broken when people can stay on
death row as long as they do.

The Senator from Oklahoma made
the same point, 16 or 17 years, with the
average being over 9 years. The system
is drastically broken. It does not take
a lawyer to figure that out.

Mr. President, let me conclude at
this point that the ordinary man may
not understand all of the technicalities
we are talking about, but he knows
something is broken here. The fix in
my case is quite simple. Federal pris-
oners go to Federal court, State pris-
oners go to State court with an ulti-
mate appeal to the U.S. Supreme
Court, but State prisoners do not get
the extra bites of the apple in the Fed-
eral court. It is a simple solution.

The solution in the bill and the solu-
tion of the Senator from Delaware is
much more complex. We will impose
some limitations on how you get into
the Federal court. That does not stop
you from getting in the Federal court.
So if you want to solve between 25 and
40 percent of the problem, voting for
the Kyl amendment will definitely do
that.

It has been held as constitutional. It
is supported by Judge Bork and by
many others. | submit it would be a

good addition to this bill. I am happy
to yield to the Senator from Penn-
sylvania.

Mr. SPECTER. Mr. President, | ask
the distinguished Senator from Dela-
ware to yield.

Mr. HATCH. Mr. President, | believe
the Senator from Delaware needs his
remaining 4 minutes. How much time
does the Senator need?

Mr. SPECTER. | shall be brief, hold-
ing to 5 minutes.

Mr. HATCH. | ask unanimous consent
that the Senator be granted 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, | am
opposed to the amendment by the dis-
tinguished Senator from Arizona. At
the outset, | acknowledge his experi-
ence in the field. But it is my view that
Federal review of State criminal con-
victions, especially in capital cases, is
very, very important in order to guar-
antee appropriate constitutional safe-
guards.

I believe the death penalty is an ef-
fective deterrent against crimes of vio-
lence. | spoke earlier about my own ex-
perience as a district attorney of Phila-
delphia, and before that as an assistant
district attorney where | tried murder
cases. My thought is that it discour-
ages many professional robbers and
burglars from carrying weapons be-
cause of concern that a Kkilling might
result and they would face the possibil-
ity of first-degree murder and the
death penalty.
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I believe that it is very, very impor-
tant, Mr. President, if we are to retain
the death penalty, we have to use it
very, very carefully.

There are some 37 States which favor
the death penalty. Thirteen jurisdic-
tions in the United States oppose it. It
took many years to bring back the
death penalty on the Federal level,
having achieved that only last year.

The news from South Africa is they
have abolished the death penalty. The
death penalty is not in use in many ju-
risdictions, in many nations. | think it
is very, very important to retain the
death penalty as an effective weapon.
Therefore we have to use it very, very
carefully.

I have objections to the pending
amendment both on constitutional
grounds and on public policy grounds. |
am well away of the contention that
there is constitutional support to it.
Frankly, | doubt that the constitu-
tional support would stand up.

When we are dealing with the ques-
tion of jurisdiction of the Federal
courts to entertain questions on Fed-
eral issues, on constitutional issues, |
believe it is necessary that the Federal
courts retain that jurisdiction as a
constitutional matter.

I am aware of ex parte McCardle and
aware of the distinctions on habeas
corpus where there is supposedly an
adequate State habeas corpus remedy.
When someone comes into the Federal
courts on habeas corpus, especially in a
capital case, and makes an assertion of
denial of actual rights on privilege
against self-incrimination or coerced
confession or ineffective counsel or ab-
sence of counsel or search and seizure
issues, | believe it is necessary as a
constitutional matter that the Federal
courts retain that kind of jurisdiction.

In our Judiciary Committee hear-
ings, this is a question which | fre-
quently ask the nominees as to wheth-
er they believe the Congress has the
authority to take away jurisdiction on
constitutional issues from the Federal
courts. It is too lengthy a subject to
discuss at any length today.

Beyond the constitutional issue is a
matter of public policy. | think it is
very important to have the kind of de-
tached, objective review that the Fed-
eral courts give.

In many of our States we have elect-
ed judges. | think that is, in some cir-
cumstances, perhaps in many cir-
cumstances, an impediment to the kind
of review we have by judges who have
life tenure.

I recall reading for the first time in
law school the case of Brown versus
Mississippi, 1936, a decision by the Su-
preme Court of the United States say-
ing that the due process clause which
limited State action warranted the Su-
preme Court of the United States to re-
verse a conviction in a State court in a
capital case. Without reciting the case
of Brown versus Mississippi and the
horrendous facts there, it was not until
1936 that the Supreme Court of this
country intervened in a State criminal
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matter to say that it violated the U.S.
Constitution.

The Federal courts have been provid-
ing the safeguards on constitutional
rights significantly through Federal
habeas corpus. | believe that has to be
maintained. In urging the adoption of
the Specter-Hatch amendment, our
amendment really goes to the issue of
curtailing the time.

Some might say that it is a restric-
tion on defendant’s rights. | think, ac-
tually, it is not, for reasons | stated
earlier, on the challenge to cruel and
barbarous treatment, keeping someone
on death row for a protracted period of
time.

The international court | referred to
earlier this morning, refused an extra-
dition from England to Virginia, be-
cause Virginia kept prisoners on death
row for 6 to 8 years, which was deemed
a violation of cruel and barbarous
treatment.

I think, Mr. President, on constitu-
tional grounds and on public policy
grounds we ought not to restrict the
jurisdictions of the Federal courts.

Accordingly, 1 urge my colleagues to
oppose this amendment. | yield the
floor.

Mr. KYL. Mr. President | appreciate
the remarks of the Senator from Penn-
sylvania. He makes some good points
that | would like to respond to, but at
this point | would like to ask unani-
mous consent that the Senator from
Mississippi  be allotted the same
amount of time that the Senator from
Pennsylvania spoke on, so that | may
utilize the remaining amount of my
time to close the debate.

The PRESIDING OFFICER (Mr.
INHOFE) Without objection, it is so or-
dered.

Mr. LOTT. Mr. President, | thank the
distinguished Senator from Arizona for
letting me have this time and for his
effort on this amendment. | certainly
am pleased to support it because |
think it really does what needs to be
done in this area of habeas corpus, be-
cause it provides that when a State—
State—provides adequate and effective
remedies for considering prisoners’
claims, there is simply no basis for al-
lowing additional rounds of litigation
on the same claims in the lower Fed-
eral courts.

I am not a constitutional expert. But
let me just read what Judge Robert
Bork has said about this particular
amendment. He says:

[This] . . . amendment to the anti-terror-
ism bill to stop the abuse of federal collat-
eral remedies is an excellent and much-need-
ed reform. . . . There is no doubt about the
constitutionality of the provision you pro-
pose. . . . Nor is there any doubt about the
need for [the] amendment. . . . [The] amend-
ment is a sorely needed reform to a situation
that is now out of hand.

Again, | am not a constitutional ex-
pert and I know when we have bills like
this the lawyers descend on the floor
and start arguing. There are very good
merits on both sides. But let me just
say what | hear from the American
people when | go to my State and other
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States. They think there is horrible
abuse in this area. They think these
endless appeals are totally out of con-
trol and that it should be cut back and
cut back significantly.

I want to emphasize, this does still
allow for the Supreme Court to be in-
volved. But how many rounds are we
going to have? The American people
understand how this system is being
abused. That is what is so applicable in
this case. If we have a process whereby
the people who were involved in the
bombing in Oklahoma City are found,
apprehended, indicted, convicted and
sentenced, if you will, perhaps to
death, and then we go through a long,
protracted process of appeals through
the State courts, appeals through the
Federal courts, the American people
are going to be even more horrified at
our judicial system in America.

They are looking now at the Simpson
trial and wondering what have we
wrought? This is one small step in the
right direction.

Under current law, habeas corpus
claims that are rejected after thorough
consideration in the State courts are
readjudicated in the lower Federal
courts. It is duplicative review in the
Federal courts and it is needless and
time consuming. The habeas corpus
provision in S. 735 reduces this redun-
dancy, but it does not eliminate it.

I commend the Senator from Utah,
Senator HATCH, for the good work he
has been doing in this area for years.
Finally he has brought this issue al-
most to a climax. But | think now Sen-
ator Kyl will go one step further and
that will really help in dealing with
this problem of abuse, delay, and repet-
itive litigation in the lower courts, the
State courts, and the Federal courts.

Under current law, criminal defend-
ants in the State present their claims
at their trials, in State court appeals,
in State collateral proceedings, and in
applications for review by State su-
preme courts and then by the U.S. Su-
preme Court. After exhausting these
State remedies, prisoners can then go
back and initiate additional rounds of
litigation through the habeas corpus
proceedings in the lower Federal
courts, presenting the same claims
that have already been raised and de-
cided in State court review. As a result
of this redundant review, the criminal
justice system in the United States
really now is plagued with problems of
delay and abuse.

We talked about, | guess it was, cruel
and inhuman punishment in the past.
The Supreme Court addressed the ques-
tion of people staying in jails awaiting
final conclusion of their trials or con-
victions, and that was ruled as being
wrong. What about the fact that many
of them now sit on death row for years
and years with access to libraries and
computers and everything they could
possibly need so they continue to drag
out this process? There has to be an
end to it.

The habeas corpus provisions in the
bill, S. 735, do moderate the redun-
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dancy of the current situation through
the time limits on Federal habeas fil-
ings, stricter limits on the repetitive
habeas filings, and more deferential
standards of review. But they do not
address the underlying problem of
pointless readjudication in the lower
Federal courts. The Kyl amendment
addresses the root cause of the existing
problems of delay and abuse by elimi-
nating these habeas corpus reviews of
the State judgments.

I think we have seen where this has
been changed in the District of Colum-
bia. That has worked quite well. The
experience here in DC demonstrates
that the rights of defendants can effec-
tively be protected without the redun-
dancy of these habeas corpus reviews in
the lower Federal courts. This amend-
ment, as | understand it, would extend
those benefits to all the other States.

Punishment is intended to be a deter-
rent to heinous crime. Under the
present system, however, many Kkillers
do not fear the punishment because
they know of the delays that will be in-
volved. The Kyl amendment addresses
this problem, and | commend him for
his efforts. | certainly support this
amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. BIDEN. Mr. President, | yield
myself the remainder of the time.
Let me respond quickly to my

friend’s comment in response to what |
had said.

First of all, he said this is about win-
ning freedom. This is not about win-
ning freedom. Habeas corpus is grant-
ed—no freedom. It means a new trial.

He points out very forthrightly that
he attempts to prevent folks from
going to Federal court except as it re-
lates to being able to go to the Su-
preme Court. It is not the Supreme
Court’s job to take a detailed look at
every State court conviction. It is for
the Supreme Court to decide weighty
issues of Federal constitutional law.
That is why we have Federal courts
and that is why my committee spends
so much time, a significant portion of
it, considering the nomination of Fed-
eral judges. Our system depends on
Federal courts, all the Federal courts,
being the safeguarders of Federal law.

Let us just put this in very practical
terms. Let us assume he is right, the
State courts are fully capable and do
not need any Federal review. What you
end up with is as many as 50 different
interpretations of the Federal Con-
stitution; 50 different ways in which 50
different States could interpret wheth-
er or not a constitutional right has
been denied or not denied. Just from a
very practical standpoint that is not
good policy. Whereas, when you have
the appeal to the Federal court system,
that becomes the law, the law of the
land governing all 50 States.

I also point out that the State—as
the Senator said: Look, we allow folks
who are convicted in State court to go
to State courts for their appeal and
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folks convicted in Federal court to go
to the Federal courts for their habeas
corpus petitions. The problem is that
Federal court judges are trained in
their experiences in interpreting the
Federal Constitution. State courts
hardly deal with the Federal Constitu-
tion. They deal with the State con-
stitutions. We should have the people
who are trained and experienced in in-
terpreting the Federal law relative to
the Federal Constitution being able to
determine whether there has been a
violation of that Federal law or, in this
case, the Federal Constitution.

Last, Justice Powell, I am con-
fident—and | am willing to bet; you are
not allowed to bet on the floor—but
figuratively speaking, | would be will-
ing to bet him dinner at any restaurant
in America that Justice Powell does
not support his amendment. | can say
that with certainty because Justice
Powell’s commission came forward
with an explicit guarantee that there
would be access to Federal courts; an
explicit guarantee. They made it abso-
lutely clear that it is essential there be
access to the Federal courts. | do not
doubt that Judge Bork would support
this, | do not doubt that at all. In fact,
I am certain he would and we should
all keep that in mind.

So | reserve the remainder of my
time.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator from Arizona has 6 minutes. The
Senator from Delaware has 1 minute 1
second.

Mr. HATCH. Mr. President, | ask
both sides to allow me to have a few
minutes just to make—I ask unani-
mous consent | be given a few minutes
just to make some short comments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, | have
listened to this debate and | really
want to compliment the distinguished
Senator from Arizona. | think this has
been one of the most spirited parts of
this whole debate on the habeas corpus

provisions of the bill. 1 deeply appre-
ciate, of course, the frustration some
have with the Federal -court’s

micromanagement of State court deci-
sions. Indeed, | think the abuses of
Federal habeas corpus practice fuel the
desire to remove the Federal courts al-
together from the review process. The
Kyl amendment would effectively end
Federal habeas review of State convic-
tions where the State already has
postconviction collateral review. And |
can appreciate my colleague’s willing-
ness to address the gross abuse that
currently occurs under our Federal ha-
beas process. We are all sick of it.
Something has to be done.

Senator KyL’s amendment would re-
turn habeas review to its original
moorings, as a corrective process where
no other real remedy exists. And it de-
serves consideration.
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In the early history of this country,
habeas review was not available at
common law to review by any other
court a conviction of a felony entered
by a court of competent jurisdiction.
The function of the writ was to free
people who had been imprisoned ille-
gally. Let us understand what | am
saying. The constitutional great writ is
preconviction.

That is the Constitution writ. The
writ of habeas corpus we are talking
about is postconviction, and it is a
statutory writ that can be changed
readily by the Congress of the United
States. Senator KyL has cogently
pointed out that that is exactly what it
is. The writ is guaranteed against sus-
pension by the Constitution. The ear-
lier great writ was well understood to
refer to habeas for Federal prisoners,
only Federal prisoners. The Kyl amend-
ment appreciates the history of the
writ and attempts to return it to its
original understanding. He has argued
that nobly and well.

| think the proposal of the Senator
from Arizona deserves close scrutiny,
and he should be complimented for his
efforts to address this difficult prob-
lem. | have to say that | believe there
needs to be postconviction habeas cor-
pus review. But | also believe that the
Senator makes a very strong point be-
cause, as a lot of people do not know,
the District of Columbia has done away
with postconviction habeas corpus re-
view, collateral review. And it has
worked very well in the District of Co-
lumbia. All the Senator is saying per-
haps is that we should consider doing
that for the country as a whole.

So | just wanted to make these few
short comments. | have to say that |
compliment my friend and colleague
from Arizona for his intelligence on
this issue, and for the very, very spir-
ited debate that we have had here on
this. | want to express that for all con-
cerned.

The PRESIDING OFFICER. Who
yields time?

Mr. KYL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, | would like
to use the remainder of my time and
close the debate, if there are no others
who wish to speak.

Mr. President, first of all, let me
compliment the Senator from Dela-
ware who has conducted a very intel-
ligent and thoughtful debate. | appre-
ciate that. 1 very much appreciate the
comments of the Senator from Utah
just now. It is only because of his te-
nacity that this issue is before us. As
he said, he has been fighting this issue
for years to try to bring some reform
to the Senate and was able to do that
finally in the bill that he brought to
the Senate floor. | appreciate very
much his efforts.

I also appreciate the comments he
just made. He is exactly correct in de-
scribing my amendment as an attempt
to return the habeas petition to its
original meaning. There is a statutory
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postconviction remedy, as he points
out. | believe he is very familiar, as a
matter of fact, with Congress’ law of 25
years ago under which the District of
Columbia uses a purely quasi-State
court system for the review of its writs
and does not allow prisoners to go into
the Federal system, a system which
has worked very well and which we
have been invited to consider as a re-
sult by Federal judges who have writ-
ten on the subject.

Let me also address briefly two
points, one made by the Senator from
Pennsylvania, and one by the Senator
from Delaware. The Senator from
Pennsylvania questioned the constitu-
tionality of what we are doing here. |
understand the point he was making.
But | do not think that the constitu-
tionality of what we are proposing here
is in doubt. The U.S. Supreme Court
has upheld this procedure unanimously
in a 1977 opinion, Swain versus
Pressley. The opinion was written by
Justice Stevens. That was—to use the
phrase—*‘bandied about’ a fairly lib-
eral court in 1977. Subsequently, the
Federal courts have consistently held
that the remedy provided in this Dis-
trict of Columbia court system, which
does not permit a Federal writ of ha-
beas corpus, is adequate and effective
to test the legality of detention.

Among the cases are, for example,
Garris versus Lindsay in 1986, a D.C.
Circuit Court case, and Saleh versus
Braxton, a District of Columbia Dis-
trict Court case in 1992. So consistently
the courts have upheld, and | also cited
the U.S. Supreme Court decision up-
holding the constitutionality, as well.

The Senator from Delaware argued
finally that there could be 50 different
interpretations of the constitutional
law, if the State court prisoners are
relegated only to a State court habeas
remedy. With all due respect, | do not
think that is correct because, as we all
know, those of us who are constitu-
tional lawyers anyway, the U.S. Su-
preme Court precedents must be fol-
lowed when State supreme courts—or
as in New York’s case, it is called the
court of appeals, or the circuit courts—
are adjudicating constitutional ques-
tions, they must follow U.S. Supreme
Court precedents.

Therefore, it is not possible for there
to be 50 different interpretations of
Federal law by State supreme courts
unless those courts are dealing in bad
faith, and I am sure that no one is sug-
gesting that is the case. It has always
been the case that under our Constitu-
tion, the Framers contemplated that
State courts would be making these in-
terpretations. As a matter of fact,
there is an interesting book by Curt
Sneideker who writes to this point. He
said that in our judicial system it has
been understood from the very begin-
ning that State courts could pass on
Federal questions. And, by the way, he
cites Federalist Papers No. 82 for that
proposition. Indeed, the Constitution
itself expressly directs them to do so in
article VI, clause 2.
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So very clearly, the State courts
have always been thought of as a place
where Federal constitutional issues
could be resolved. As | noted earlier,
Justice Powell has made a very con-
vincing case, and he is not the only
one. But he specifically has made a
convincing case that the State courts
have the competence to rule on these
issues.

Mr. President, just in summary,
again | compliment both managers of
this bill for the very intelligent way in
which they have approached this issue.
| appreciate the opportunity to debate
my amendment in this way, and | will
simply say that in summary, what |
am trying to do with my amendment is
to ensure that there is an adequate
remedy for all habeas petitions for
both Federal and State court prisoners,
Federal prisoners in the Federal sys-
tem, State court prisoners in the State
court system, but to limit State court
systems to the State just as Federal
writs are limited to the Federal sys-
tem.

The only exception which we could
not take away, even if we tried—and, of
course, we do not want to—even in the
State court system, prisoners have the
ability to go to the U.S. Supreme
Court, the ultimate Federal court, to
test the propriety of the final decision
of the State court, in most cases called
the State supreme court. So there is
adequate ability to protect the con-
stitutional rights of both State and
Federal prisoners.

My amendment simply helps to solve
this problem of overburdened Federal
courts by taking out of the Federal
courts somewhere between 25 and 40
percent perhaps of the cases that are
currently adjudicated not only in State
courts but in a duplicative way in the
Federal courts, as well.

| urge that my colleagues support my
amendment.

Mr. BIDEN. Mr. President, do | have
any time left?

The PRESIDING OFFICER. The Sen-
ator from Delaware has 1 minute and 19
seconds.

Mr. BIDEN. Mr. President, my staff
pointed out to me, as | sat down when
| said we should keep that in mind, I
said in jest that we should keep that in
mind, my reference was to Judge Bork.
I believe Powell does not support this,
the Powell Commission would not sup-
port this, and that Justice Bork would.
We should keep in mind the distinc-
tion.

But | would also like to point out, as
my staff pointed out to me, in Wright
versus West, the Supreme Court case
decided a couple of years ago, where
the Bush administration sought to ask
the Supreme Court to rule on the
standard of full and fair, which is what
Senator KyL 1is proposing, Justice
Rehnquist, from his home State of Ari-
zona, refused to adopt the standard
that Senator KyL is proposing. He is
certainly no liberal. He refused to
adopt the standard and insisted that
there be access to the lower Federal
courts.
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But | thank my colleagues for their
indulgence.

| yield the remainder of my time.

Mr. KYL. Mr. President, let me again
compliment both managers of the bill.
I think this has been a good debate. |
reiterate my amendment simply re-
stricts the State court prisoners to the
Start court as prisoners until they are
able to go the to U.S. Supreme Court.
I believe this will significantly reduce
the number of duplicative appeals.
That is what this is all about on the
habeas corpus reform, to strengthen

the bill. In any event, | reiterate that
this is a good bill that we should all
support.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Utah.

Mr. HATCH. Mr. President, I com-
pliment both Senator KyL and Senator
BIDEN. Both have presented very inter-
esting and good arguments. They both
deserve being listened to.

Mr. President, | ask unanimous con-
sent that the vote on the Kyl amend-
ment be at a time to be determined by
the majority leader, after consultation
with the minority leader.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Mr. President, do we first
have to ask for the yeas and nays?

Mr. HATCH. Yes. | ask for the yeas
and nays on the Kyl amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Ms. SNOWE. Mr. President, | would
like to join my colleagues in support-
ing S. 735, the Comprehensive Terror-
ism Prevention Act. This legislation
contains a broad range of needed
changes in law to enhance our coun-
try’s ability to combat terrorism, both
at home and from abroad. The man-
agers of this bill have described its pro-
visions in some detail, so | will not re-
peat their comments. Briefly, however,
this bill would increase penalties: for
conspiracies involving explosives, for
terrorist conspiracies, for terrorist
crimes, for transferring explosives, for
using explosives, and for other crimes
related to terrorist acts.

The bill also contains habeas corpus
reform to curb the abuse of habeas cor-
pus and to address the acute problems
of unnecessary delay and abuse in
death penalty cases. The bill also in-
cludes provisions to combat inter-
national terrorism, to remove aliens,
to control fundraising for foreign ter-
rorists, and procedural changes to
strengthen our counterterrorism laws.
Among those strengthening laws are a
requirement to use chemical tagging in
plastic explosives, to criminalize a
threat to use a weapon of mass destruc-
tion, and to add conspiracy crime to
certain terrorism offenses.

Finally, the bill authorized increased
funding for Federal law enforcement
agencies, providing $1.5 billion over 5
years for the FBI, DEA, assistant U.S.
attorneys, the INS, and the U.S. Cus-
toms Service.
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Mr. President, | would like to con-
centrate the remainder of my com-
ments of two provisions of mine that
are included in this bill with the assist-
ance of the chairman of the Judiciary
Committee, Senator HATCH, and our
distinguished majority leader, Senator
DoLE. These two provisions are the
Terrorist Exclusion Act and the Law
Enforcement and Intelligence Sources
Protection Act, both of which | have
introduced separately this session of
Congress.

Traditionally, Americans have
thought of terrorism as primarily a Eu-
ropean, Middle Eastern, or Latin Amer-
ican problem. While Americans abroad
or U.S. diplomatic facilities have been
targets, Americans have often consid-
ered the United States itself largely
immune from acts of terrorism. Two
events have changed this sense of safe-
ty. The first was the international ter-
rorist attack of February 26, 1993,
against the New York World Trade
Center, and the second was the shock-
ing domestic terrorist attack this April
19 against the Federal building in Okla-
homa City.

I first introduced the Terrorist Ex-
clusion Act in the House 2 years ago,
and this year | have reintroduced the
legislation in the Senate with Senator
BROWN as my original cosponsor. The
Terrorist Exclusion Act will close a
dangerous loophole in our visa laws
which was opened up in the Immigra-
tion Reform Act of 1990. That bill
eliminated then-existing authority to
deny a U.S. visa to a known member of
a violent terrorist organization.

The new standards required knowl-
edge that the individual had personally
been involved in a past terrorist act or
was coming to the United States to
conduct such an act. This provision
will restore the previous standard al-
lowing denial of a U.S. visa for mem-
bership in a terrorist group.

The elimination of authority to ex-
clude a foreigner from the United
States for mere membership in a ter-
rorist group happened in the context of
Congress’ rewrite of the old McCarran-
Walter’'s Act. The McCarran-Walter’s
Act contained a wide range of visa ex-
clusions for ideological or
associational reasons. But in narrowly
refocusing all visa exclusions on per-
sonal acts, it perhaps inadvertently
treated foreigners who join violent ter-
rorist organizations no differently than
if they had merely joined a political
club, or fraternal order. This removed a
valuable tool for protecting American
lives. In my view, and | am sure the
view of the vast majority of Ameri-
cans, there is a difference.

I discovered this dangerous weakness
in our visa laws in early 1993 during my
investigation of the State Department
failures that allowed the radical Egyp-
tian cleric, Sheikh Omar Abdel
Rahman, to travel to and reside in the
United States since 1990. | undertook
this investigation in my role as rank-
ing Republican of the House Inter-
national Operations Subcommittee,
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which has jurisdiction over terrorism
issues, a role | have continued in the
Senate as chair of the International
Operations Subcommittee of the For-
eign Relations Committee.

Sheikh Rahman is the spiritual lead-
er of Egypt’s terrorist organization,
the Islamic Group. His followers have
been convicted for the 1993 bombing of
the World Trade Center in New York,
and the sheikh himself is now on trial
for his alleged role in planting and ap-
proving a second wave of terrorist acts
in the New York City area.

The significance of Sheikh Abdel
Rahman is that he was clearly exclud-
able from the United States under the
old pre-1990 law, but the legal author-
ity to exclude him ended with enact-
ment of the Immigration Reform Act
that year. He was admitted to this
country through an amazing series of
bureaucratic blunders.

But then, the 1990 law came into ef-
fect, and the State Department was
forced to try to deport him on the
grounds that he once bounced a check
in Egypt and had more than one wife,
rather than the fact that he was the
known spiritual leader of a violent ter-
rorist organization. This was before the
World Trade Center bombing.

A high-ranking State Department of-
ficial informed my staff during my in-
vestigation that if Sheikh Abdel
Rahman had tried to enter after the
1990 law went into affect, they would
have had no legal authority to exclude
him from the United States because
they had no proof that he had ever per-
sonally committed a terrorist act, de-
spite the fact that his followers were
known to have been involved in the as-
sassination of Anwar Sadat.

The urgency of passing this provision
comes from the sad truth that every
day American lives continue to be put
at risk out of deference to some imag-
ined first amendment rights of foreign
terrorists. This is an extreme misinter-
pretation of our cherished Bill of
Rights, which the Founders of our Na-
tion intended to protect the liberties of
all Americans.

In my reading of the U.S. Constitu-
tion | see much about the protection of
the safety and welfare of Americans,
but nothing about protecting the
rights of foreign terrorists to travel
freely to the United States whenever
they choose.

The second of my bills contained in
S. 735 is the Law Enforcement and In-
telligence Sources Protection Act. This
legislation would significantly increase
the ability of law enforcement and in-
telligence agencies to share informa-
tion with the State Department for the
purpose of denying visas to known ter-
rorists, drug traffickers, and others in-
volved in international criminal activ-
ity.

This provision would permit denials
of U.S. visas to be made without a de-
tailed written explanation for individ-
uals who are excluded for law enforce-
ment reasons, which current law re-
quires. These denials could be made
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citing U.S. law generically, without
further clarification or amplification.
Individuals denied visas due to the sus-
picion that they are intending to immi-
grate would still have to be informed
that this is the basis, to allow such an
individual to compile additional infor-
mation that may change that deter-
mination.

Under a provision of the Immigration
and Nationality Act [INA], a precise
written justification, citing the spe-
cific provision of law, is required for
every alien denied a U.S. visa. This re-
quirement was inserted into the INA
out of the belief that every non-Amer-
ican denied a U.S. visa for any reason
had the right to know the precise
grounds under which the visa was de-
nied, even if it was for terrorist activ-
ity, narcotics trafficking, or other ille-
gal acts. This has impeded the willing-
ness of law enforcement and intel-
ligence agencies to share with the
State Department the names of exclud-
able aliens.

These agencies are logically con-
cerned about impeding an investigation
or revealing sources and methods if
they submit a name of a person they
know to be a terrorist or criminal—but
who we do not want to know that we
know about their activities—who then
goes on the lookout list, is denied a
visa, and then is informed in writing
that he or she was denied a visa be-
cause of known drug trafficking activ-
ity. That drug trafficker then will
know that the DEA knows about his or
her illegal activity and may be devel-
oping a criminal case. This informa-
tion is something the United States
would want to protect, until the case
against is completed and, hopefully,
some law enforcement action is taken.
At the same time, however, for the pro-
tection of the American people we
should also make this information
available to the Department of State
to keep the individual out of our coun-
try.

The key issue is that travel to the
United States by noncitizens is a privi-
lege, not a constitutional right. There
is no fundamental right for extensive
due process in visa decisions by our
consular officers overseas. While | be-
lieve that our country should do what
we can to be fair in our treatment of
would-be visitors to the United States,
in cases where providing information
to an alien would harm our own na-
tional security, complicate potential
criminal cases or potentially reveal
sources and methods of intelligence
gathering, we should err on the side of
protecting Americans, not the conven-
ience of foreign nationals.

Mr. President, | again congratulate
Senator DoLE, Senator HATCH, and all
of my other colleagues—on both sides
of the aisle—who have been instrumen-
tal in bringing this comprehensive
counterterrorism bill to the Senate
floor for swift action. This is an exam-
ple of our capacity to act quickly on a
bipartisan basis and in cooperation
with the administration on critical is-
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sues. It is my hope that this bill is an
example of what we can accomplish to-
gether in this body, and | hope we will
continue to approach issues important
to the future of our Nation in this
manner.

I urge adoption of the bill.

Mr. HATCH. | now ask that the Kyl
amendment be laid aside and the Sen-
ator from Delaware be recognized to
offer the last amendment to this bill as
soon as we have a quorum call.

Mr. President, | suggest the absence
of a quorum.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The dis-
tinguished majority leader is recog-
nized.

Mr. DOLE. Mr. President, what is the
pending business? Are we on the final
amendment?

The PRESIDING OFFICER. The
Chair would observe we just dispensed
with the Kyl amendment. There is no
pending amendment at this time.

Mr. DOLE. Is there a time agreement
on the Biden amendment?

Mr. HATCH. Mr. President, | ask
unanimous consent that the amend-
ment of the distinguished Senator from
Arizona be laid aside; that as soon as
the distinguished majority leader is
finished, we can move to the final
amendment, the Biden amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. How much time is the
Biden amendment?
Mr. HATCH. Mr. President, | ask

unanimous consent that there be 90
minutes equally divided between Sen-
ator BIDEN and myself.

Mr. COHEN. Reserving the right to
object, | might indicate to the Senator
from Utah that Senator BIDEN indi-
cated he will allow me to have an addi-
tional 15 minutes separate and apart
from this agreement.

Mr. HATCH. Let us make it 105 min-
utes with 45 minutes——

Mr. DOLE. | have a better idea. Why
not the Senator from Utah give him 15
minutes of his 45.

Mr. HATCH. That will be fine.

Mr. COHEN. | do not want to take
the time of Senator HATCH.

Mr. DOLE. We want to finish this
bill.

Mr. HATCH. That is fine with me.
Half-hour to me, an hour to Senator
BIDEN.

The PRESIDING OFFICER. Is there
objection? Does the Senator from
Maine object?

Mr. COHEN. No.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Mr. President, then it
would appear to me that we are not
going to finish this bill until after 5
o’clock. But we will take up the tele-
communications bill. We will be here
late because we have frittered away the
afternoon here. We hoped to conclude
action on this bill by 1 o’clock. It is
now 3:30, and it is going to be 5 or 6
o’clock. So we do not have any re-
course because Senator PRESSLER and
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Senator HOLLINGS have been waiting
all day long to take up the tele-
communications bill, and there will be
votes and there will be amendments
probably until 10 or 11 o’clock tonight.
So if we can finish, whenever we finish
this bill, we will be on the tele-
communications bill.

I understand the Senator from Dela-

ware is now prepared to offer his
amendment, which will be the final
amendment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | see the
distinguished Senator from Maine is
prepared to speak and utilize his 15
minutes.

Mr. COHEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Mr. COHEN. Mr. President, first let
me thank the Senator from Utah for
allowing me to use 15 minutes of his
time. | will try and cut it down if I can,
because | do not want to trespass on
his time, especially since | am going to
be speaking in opposition to his posi-
tion. So it is kind generosity on his
part, superimposed by the majority
leader, I might add, but nonetheless |
appreciate it.

Mr. President, | have in my past life
been both a prosecutor and defense
counsel. | believe firmly that some re-
form of habeas corpus is necessary.
Successive and repetitive petitions, ap-
peals and Supreme Court reviews have
led to excessive delays and imposed
costs on State prosecutors’ offices that
otherwise would be dedicated to law
enforcement. | think these delays have
rightly been perceived by the American
people as an abuse of the judicial proc-
ess by those opposed to the death pen-
alty.

I also want to point out that | oppose
the death penalty, but | cannot support
a system that allows respect for the
law to be undermined. Consequently, |
believe many of the procedural reforms
contained in S. 735 are appropriate and
necessary.

I support limits on successive, repet-
itive petitions. | support a statute of
limitations for filing habeas petitions.
And | support time limits on judicial
consideration of habeas cases. | think
these reforms should be sufficient to
eliminate the abuses of the habeas sys-
tem that have led to decade-long
delays in many capital cases.

But the goal of habeas corpus reform
ought to be that prisoners have one
complete bite at the apple.

The bill before the Senate gives pris-
oners one bite at the apple but changes
the law so that the bite is incomplete.
It weakens the standards under which
Federal courts review constitutional
errors that take place in State courts
by requiring a Federal court to defer to
a State court’s reasonable interpreta-
tion and application of constitutional
law.

By weakening the effectiveness of the
writ in this way, | think it is going to
erode what has been a cherished proce-
dure over the centuries, the hallmark
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of Anglo-American jurisprudence. The
writ of habeas corpus is the last line of
defense for constitutional rights.

An effective habeas remedy is espe-
cially necessary in modern times be-
cause of the poor caliber of legal rep-
resentation capital defendants are
being provided in capital trials.

Many of the States that produce a
large number of capital cases have no
minimum competency standards for
defense counsel. One State limits the
compensation for court-appointed
counsel to $1,000 for all pretrial prepa-
ration and trial proceedings—I repeat,
$1,000 for all pretrial preparation and
trial proceedings.

Another State pays a maximum of
$2,500. A survey by the Mississippi
Trial Lawyers Association estimated
that the average capital defense attor-
ney is compensated at a rate of $11.75
an hour, just 2% times the minimum
wage.

There are reported cases of trial
counsel sleeping during trial, not pre-
senting any mitigating evidence during
the penalty phase of the trial, having
only 6 months of legal experience and
no criminal trial experience, or filing a
one-page brief on appeal.

In one of his last opinions from the
bench, Justice Blackmun listed six
egregious examples of the poor rep-
resentation many capital defendants
receive. One case Justice Blackmun de-
scribed was that involving John Young,
who was represented in his capital trial
by an attorney who was addicted to
drugs and who a few weeks after the
trial was incarcerated on Federal drug
charges. The court of appeals of the
eleventh circuit rejected Young’s inef-
fective assistance of counsel claim on
Federal habeas review and the Supreme
Court denied certiorari. Young was ex-
ecuted in 1985.

In another case, Larry Heath was
represented on direct appeal by counsel
who filed a six-page brief before the
Alabama Court of Criminal Appeals.
The attorney failed to appear for the
oral argument before the Alabama Su-
preme Court and filed a brief in that
court containing a one-page argument
and citing a single case. The eleventh
circuit found no prejudice, and the Su-
preme Court denied review. He was exe-
cuted in 1992.

The bill before the Senate does noth-
ing to remedy the serious problem of
incompetent counsel in State court
capital cases. But in light of this, I
think the Biden amendment is all the
more imperative to maintain the effec-
tiveness of habeas under these cir-
cumstances. When trial counsel has
done little to protect a capital defend-
ant’s constitutional rights at trial, at
the very least, it seems to me the Fed-
eral Government ought to provide ef-
fective Federal court review of the
State court conviction and sentence to
ensure that the core constitutional re-
quirements have been satisfied.

Mr. President, | think Senator BIDEN
has already talked at some length
about the case of Rubin ‘““‘Hurricane”
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Carter. | read a book that was written
some time ago called “The 16th
Round.” In “The 16th Round,”” we have
a description of what happened to
Rubin “‘Hurricane’ Carter, the one
time the middleweight prizefighter. It
was not a death penalty case, but it
was a case of an innocent man being
convicted for a crime he did not com-
mit, primarily because he was a black
man who was in the vicinity when a
triple murder was committed.

It was way back in June 1966. Two
light-skinned black men, one described
as thin, about 5 feet 11 inches, shot and
killed three people in a Paterson, NJ
bar. Carter, a very dark-skinned,
stocky, prizefighter, 5 feet 8 inches
tall, was driving in the vicinity with
two other people. They were stopped by
the police and then released because
they did not match the description of
the Kkillers. Later that night, Carter
and a man named John Artis were
again picked up by the police, but the
survivor of the shooting failed to iden-
tify them as the Kkillers. They were
given lie detector tests and they
passed.

In the meantime, a small-time thief
who was robbing a factory nearby the
murder site told the police he had seen
the commission of the crimes, and in
an attempt to curry favor with the po-
lice, he told them Rubin ‘“‘Hurricane”
Carter was the Killer.

Based on that information, Carter
and Artis were tried, convicted, and
sentenced. Carter himself was sen-
tenced to life in prison.

Ten years later, after the thief re-
canted his trial testimony, Carter and
Artis were given new trials. Then at
the time of trial the thief recanted his
recantation. Carter and Artis were con-
victed again. The New Jersey Supreme
Court affirmed Carter’s conviction by a
vote of 4-3.

Then a habeas corpus petition was
filed in Federal court. In 1985, the court
issued an opinion finding two serious
constitutional violations: The prosecu-
tor’s misuse of a lie detector test and
the denial of equal protection due to
the prosecutor’s unfounded racial alle-
gations against the defendants. The
prosecution argued that the defendants
were simply out to murder white peo-
ple when, in fact, the evidence was that
they both had many white friends.

The third circuit upheld the lower
court’s decision to grant the petition.
The Supreme Court denied certiorari.
And the State of New Jersey finally
dismissed the indictment.

Here we have a situation where a per-
son spent over 20 years in prison over
charges that were false. The attorney
for Mr. Carter has written to Senator
HATCH to point out that if a proposal
similar to the one on the floor right
now were law today, Carter’s habeas
corpus petition would have been dis-
missed. He said, ‘I do not see what le-
gitimate criminal justice purpose
would be achieved by such a result.”

Indeed, the 16th round never would
have occurred. The 15th round would
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have knocked Carter out for the rest of
his life, without him ever having a le-
gitimate opportunity to challenge the
injustice that took place 20 years ago.

So let us not fool ourselves. The sub-
stantive changes to the habeas bill
being proposed are not designed just to
eliminate frivolous cases. They are de-
signed to weaken the Federal courts’
role in scrutinizing State court ver-
dicts for constitutional error. Prof.
Henry Monaghan from Columbia Uni-
versity said it very well in a letter to
Senator HATCH. He acknowledged that
he is ‘“no fan of habeas corpus.’” But he
was satisfied that the changes in the
Supreme Court law and the procedural
reforms in this bill “would go a long
way to eliminating abuses.” He went
on to urge that the substantive stand-
ards not be altered:

I believe the writ’s core function of afford-
ing independent Federal review to mixed
questions of law and fact should be retained
and that the deference provision in S. 735
should be withdrawn. The deference provi-
sion in S. 735 would keep habeas corpus from
serving any meaningful role. Effectively, it
would repeal the habeas corpus statute.

Similarly, a former State prosecutor
recently wrote to me that the ‘‘reason-
ableness’ rule of deference in this bill
is not the way to speed up habeas cor-
pus review. It is not a way to prevent
the same prisoner from filing more
than one petition. Rather, ‘it is an un-
precedented attack on the rule, as old
as the Republic, that Federal courts
have the last word on what the Federal
Constitution means and how it is to be
applied. It would require Federal
courts to stand by and do nothing even
if presented with a State court ruling
that was wrong, and the cause of the
person being unjustly imprisoned or
even executed.”

So, Mr. President, | think it is impor-
tant that those accused of serious cap-
ital crimes have one complete bite at
the apple. | believe the Biden amend-
ment will make sure that one bite is
complete and not incomplete. | hope
that it will receive the endorsement of
the Senate, because habeas corpus
without it will become a hollow rem-
edy, one that | do not think would be
worthy of the title ‘““the Great Writ.”’

A strong case has been made for the
procedural reforms in this bill. They
will increase respect for the law by
stopping the endless delays and appeals
of capital sentences. But no case has
been made for changing the sub-
stantive standards applicable in federal
courts for well over a century. When
we are making such radical changes in
our legal system, we should act pru-
dently. We can always cut back on ha-
beas in the future if the procedural re-
forms in this bill do not work. But we
may never recover the habeas process
once it has been effectively been re-
pealed by the substantive changes
being proposed.

| yield the floor.

Mr. BIDEN. Mr. President, | thank
the Senator from Maine. The Senator
from Maine has a reputation in this
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body of being one of the most thought-
ful, and when he speaks in debates, un-
like the Senator from Delaware, a most
measured Senator, and one whose ca-
reer has been marked by observable
high points of principle. And this is, |
detect, from his speech, a principled
issue here. This is an important issue.
This is not one where we should, quite
frankly, be guided by the legitimate
but sometimes not fully articulated
concerns of our constituents.

| believe what our constituents want
is what the Senator from Maine has
outlined. | doubt whether there is a
man or woman in America who thinks
that Hurricane Carter should not be
free today. | doubt whether there are
any people in America today who
would have been happy had this been
the law and had he been denied the op-
portunity to make that final plea in
Federal Court.

Yet, if we amend the law along the
lines of the Biden amendment, which
Senator COHEN supports, we would have
drastically cut down frivolous appeals
and drastically cut down successful ap-
peals. As a matter of fact, there is no
difference in the time limitation for
filing an appeal and the number of suc-
cessive appeals that are allowed be-
tween what Senator HATCH wants and
what we want. The big difference in
what the Senator from Maine and | are
saying is the standard the court is able
to apply when the Federal court looks
at, as Professor Monaghan states,
those mixed questions of fact and law.
This would essentially not allow them
to look at fact, just theoretically the
law.

So what | propose to do is precisely
what Professor Monaghan, who is not a
fan of habeas corpus, wants done. Let
us be real clear right from the start
here what we are arguing about and
what we are not arguing about. Again,
as my old buddy Sid Balick, says,
‘‘keep your eye on the ball.”” What are
we arguing about and what are we not
arguing about? We are not arguing
about whether or not to speed up the
process of habeas corpus review, and we
are not arguing about reducing the cur-
rent abuses in the system.

I agree with my Republican col-
leagues from Utah and Pennsylvania
that we have to have a strict statute of
limitations and a strict limit on suc-
cessive petitions. Put another way,
how many times after that first one, or
under what circumstance, can you file
another petition if you are able to at
all. Nothing I am trying to do today,
nothing in my amendment would
change what the Republicans propose
for speeding things up or cutting down
on abuses. They have a 6-month statute
of limitations in their bill. I am not
trying to make that 9 months or 1 year
or 2 years. | am not proposing to
change a single word in the statute of
limitations. As this chart up here
shows, in the Biden amendment the
time limits for filing a petition are the
same as in the Specter-Hatch provi-
sion. We both set limits on time.
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Nothing in my amendment, nothing
at all, would change what the Repub-
licans propose for speeding things up or
for cutting down on abuses.

The Republicans have a new strict
limit on successive petitions in their
bill. Many of my liberal friends think
these restrictions are excessive. | do
not. | have not attempted to change a
word. | have not attempted to change a
word on their bill relating to succes-
sive petitions. Not a period, not a
comma of their proposal is changed by
my amendment.

Put another way, at the end of the
day, or the end of today, even if | were
to win everything | am asking for, the
statutory right of habeas corpus will be
drastically altered from what it is
today. No longer will we see a guy fil-
ing petition after petition. No longer
will my friend from Utah, my distin-
guished friend from South Carolina,
Senator THURMOND, my friend from
Pennsylvania, my new friend and col-
league from Oklahoma, be able to put
up on a board or reference cases which
are real and exist today where someone
has sat, after having been convicted for
a capital offense, on death row for 2, 5,
10, 12, 15, 16, or 19 years. That will not
be possible if we adopt my amendment.

Now, usually, the Senator from Utah
has a chart out here listing the number
of petitions in several cases. | am not
making light of that. When he brings
out that chart, if he does in his re-
sponse, | want everyone to look at it
and understand that if the Biden
amendment passes, that would be the
end of charts like that.

There would no longer be an ability
for a convicted prisoner, convicted of a
capital offense, to be able to file those
successive petitions and delay for the
number of years the charts have al-
ways shown.

I also point out that we will still
have the problem of irresponsible State
courts who do not read briefs, who do
not take the time to follow through. |
cannot affect that, nor can they. At a
Federal level, we will have eliminated
the ability to have those successive pe-
titions.

So let the Senate be clear on what we
are not arguing about. What we are ar-
guing about is whether we should dis-
mantle the habeas corpus process by
dramatically restricting the Federal
power of the Federal courts to decide
whether a State court got it wrong,
whether a State court wrongly con-
victed a person, whether a State court
is wrongly sending a person to death.
That is what we will be changing.

That is where | part company with
my Republican friends. I want to fix
the problem. They want to do away
with the right. | want to get a habeas
corpus petitioner in and out of Federal
court quickly. I do not want to make it
practically impossible for him to get
into Federal court. | want to say you
get in, and you must get in quickly,
and you can only get in under certain
circumstances, and you are out. The
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Republicans want to slam the door of
the Federal courthouse closed.

I know there are a lot of things about
Federal overreaching, but one thing I
do not think most Americans—whether
they are liberal or conservative, wheth-
er they are moderate, whether they are
Republican or Democrat—l do not
think they believe that is a remedy, to
slam the Federal courthouse door.
They do not want it swinging off its
hinges, but they do not want it
slammed shut.

What | propose is—to be able to use
this silly metaphor—to be able to open
the door once, walk through the door,
and say, ‘“‘Federal judges, experts on
the Federal Constitution, listen to my
plea. Make a decision. If you decide
against me, I’'m out, but listen to it.”

As the Senator said, the lawyer for
Hurricane Carter, and | suspect every-
one else would agree he would be a man
in jail the rest of his life were that
door slammed shut, had it been
slammed shut in the way | believe this
present bill does.

So that is what we are arguing about.

AMENDMENT NO. 1224
(Purpose: To amend the bill with respect to
deleting the rule of deference for habeas
corpus)

Mr. BIDEN. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Delaware [Mr. BIDEN]
proposes an amendment numbered 1224.

Mr. BIDEN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Delete page 105, line 3, through page 105,
line 17.

Mr. BIDEN. Mr. President, let Mem-
bers be clear about what we are talking
about.

A petition for habeas corpus—I want
to complicate this—a petition for ha-
beas corpus is literally and simply a
piece of paper on which a State pris-
oner says, ‘“‘I have been denied my con-
stitutional rights in the following
way,”” and takes that paper or has his
lawyer take the paper and file that in
a Federal court.

In almost all instances, this is after
his remedies have expired in a State
court system. The issue is whether he
or she should be able to file that in
Federal court and under what cir-
cumstances.

The piece of paper that a habeas cor-
pus petition is written on says that the
prisoner claims to be held or sentenced
to death in violation of the Federal
Constitution, the U.S. Constitution. It
does not ask that the prisoner be re-
leased, but it does ask that he be given
a new trial.

Habeas corpus is the means by which
Federal courts ensure that State

The
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courts are following the Constitution.
It ensures that those in jail or on death
row were not only not put there mis-
takenly, but that they were not put
there in violation of the U.S. Constitu-
tion.

I might add, if we, in fact, eliminate
Federal habeas corpus or in effect
eliminate Federal habeas corpus, what
we do is we leave to 50 different States
the potential for 50 different interpre-
tations of fact and law.

We all know if a Federal court makes
a judgment on a Constitution in a cir-
cuit or in a district, it usually goes to
a circuit, and then to the Supreme
Court. We get a final national judg-
ment on how to read that provision and
that fact/legal mixture under the Fed-
eral Constitution. We have a uniform
application of the law.

The writ of habeas corpus, known
historically as the ‘“‘great writ,” is en-
shrined in the Constitution itself,
which provides that “The writ of ha-
beas corpus shall not be suspended,”
article I, section 9.

Unfortunately, under the current sys-
tem, guilty people can sometimes
delay their death sentences by filing
frivolous habeas petitions. There is no
time limit on when the petition has to
be filed, and there is no statutory limit
on the number of petitions.

I have, in years past, proposed legis-
lation that would reform this system
to generally limit a petitioner to one
petition in Federal court, and to im-
pose strict limits on when that petition
had to be filed. But my legislation also
recognized in that one round of Federal
review, the prisoner is allowed and
must be allowed a full and careful re-
view to ensure that we do not execute
innocent people.

The death sentence is unlike any
other. There is no turning back once it
has been carried out; to state the obvi-
ous, a mistake cannot be fixed. Because
of that, we cannot allow the death pen-
alty to be used against innocent people
and we cannot allow it to be carried
out unfairly.

I am certain all of my colleagues
would agree that, although the death
penalty should be applied swiftly and
with certainty, the worst thing in the
world would be for it to be applied
wrongly.

My amendment tries to preserve the
important role that habeas plays, while
reducing delays. It strikes at what | be-
lieve is the issue that truly rises above
all else in the Republican bill. It
strikes the provision in the Republican
bill that | think is the most trouble-
some, and that is the so-called rule of
deference, which has been known
around here the last 20 years that |
have been here as the full and fair rule.

This, in my view, and probably in the
view of advocates of both sides of the
habeas corpus debate, is the single
most important provision of the Re-
publican bill and the single biggest dif-
ference between my approach and their
approach.

As the chart | have just had put up il-
lustrates, when it comes to speeding
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things up, Senator HATCH and | are in
the same spot. Both our bills have time
limits on when a petition can be filed.
Both our bills have limits on successive
petitions. But our bill differs when it
comes to the issue of deciding these pe-
titions.

| said the Federal courts should exer-
cise independent review while the
Specter-Hatch bill requires Federal
courts to defer to the States.

It is important to realize that the
deference standard in the Specter-
Hatch bill effectively makes the rest of
the bill irrelevant. After all, what dif-
ference does it make what the time
limits are if the Federal courts are
going to be precluded from examining
what the State courts did in any event?
What difference do the time limits
make? That is the fundamental dif-
ference in our approaches, because that
is what the result of the Specter Hatch
bill will be.

Let me give a hypothetical example.
Suppose an innocent man is charged
with a capital crime and during the in-
vestigation one of the witnesses identi-
fies someone else as having committed
the crime other than the defendant, a
fact which is concealed from the de-
fendant. And there are cases where this
has occurred.

At trial the witness identifies the de-
fendant, the innocent man, even
though the prosecution has in its pos-
session the evidence that another wit-
ness identifies someone else as having
committed the crime. But at trial, the
second witness identifies the defend-
ant, the innocent man.

In addition, the witness testifies that
he has never met the defendant before
when, in fact, the prosecutor knows
that the witness harbors a grudge
against the defendant, the witness who
identifies the defendant.

Now, the prosecutor goes ahead and
does not tell the defense about the de-
tails of what the witness previously
said, that he previously said, no, | iden-
tify somebody else, and where the pros-
ecution knows that the identifying wit-
ness has a grudge against the defend-
ant.

The State courts go ahead and up-
hold the conviction anyway, reasoning
that the truthful evidence would not
actually prove the defendant innocent.

Let me get this straight now. If in a
trial the stenographer here is accused
of killing John Doe and the prosecutor
interviews me as a witness. | say no, he
did not kill John Doe, Charlie Smith
Kkilled John Doe. But then | say, no, |
change my mind. | think he did kill
John Doe.

The prosecutor investigates and finds
out that the stenographer and | have
hated one another for the last 20 years,
or | have held a grudge against the ste-
nographer because he took down one of
my speeches incorrectly.

They never do that, | might add.

Now, the prosecutor does not tell the
defendant about my grudge against the
defendant and about the fact that | ini-
tially identified somebody else. So,
now there is a trial and he is convicted.

S7841

After the conviction takes place, he
files a petition for the writ of habeas
corpus and proves that this informa-
tion was withheld from him; that it
would have made a difference to the
jury. And the State court of Delaware
says: No, no, even if that is true, it
does not prove that he is innocent. It
just proves that | have a grudge
against him and it just proves that the
prosecution was not totally honest.
But it does not prove his innocence.
Therefore, hang him. Or, in Delaware,
lethal injection.

Now, the fact of the matter is under
the language of this bill the State
court’s decision on this issue, that is
the scope of the prosecutor’s duty to
turn over the information, would be
the absolute last word because, as long
as the State court decision could be de-
scribed by a lawyer as being reason-
able, the Federal court could not over-
turn it. In this example, an innocent
man may be put to death because,
under this bill’s provisions, the issue
before the Federal court would be, was
it reasonable for the State court to say
that they are upholding the conviction
because the information withheld
would not have proved his innocence?

The probability is the Federal court
would have to say that is reasonable. It
may not be right. We might not have
decided it that way, but it is reason-
able. A reasonable man could say, all
right, even if the jury had known this,
it did not prove his innocence. They
still may have convicted him. The Re-
publican bill says:

An application for writ of habeas corpus on
behalf of a person in custody pursuant to the
judgment of a State court shall not be grant-
ed with respect to any claim that was adju-
dicated on the merits in State court proceed-
ings unless the adjudication of the claim
* * * resulted in a decision that * * * in-
volved an unreasonable application of, clear-
ly established Federal law, as determined by
the Supreme Court of the United States.

That is a heck of a standard to have
to apply.

So, | say goodbye to the stenog-
rapher. He is off to death row. He prob-
ably thinks he is off to death row when
he has to come out here and take down
my speeches. But he is off to death
row. Because even though—even
though—the prosecution withheld evi-
dence that goes to his innocence, in-
stead of the court saying, ‘““This would
have made it difficult for the jury to
find beyond a reasonable doubt he was
guilty,” which would have been a rea-
sonable conclusion to reach as well,
they said ““This does not prove that he
is innocent so we are not going to over-
turn the conviction.” So he is gone. Be-
cause, as long as the State court deci-
sion could be described by a lawyer as
being reasonable, the Federal court has
to defer to the State court.

The effect is there is no habeas cor-
pus review on matters of fact and law
at a Federal level. My amendment sim-
ply strikes this language. It leaves in
the bill the rest of the reforms—time
limits, limits on second petitions—but
it strikes the deference rule and allows
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the current practice of independent re-
view by the court, the Federal court.
The Federal court should be able to say
in that circumstance: We understand
what the State court did but under our
interpretation of the Constitution and
his constitutional rights we believe
that withholding this information was
so prejudicial that he should get a sec-
ond trial with all the facts being
known. They should be able to do that.
This would preclude them from doing
that.

I think there are four parts of this
long sentence | read up here on the
board, four parts of this long sentence
which have a devastating effect.

(Mr. THOMPSON assumed the chair).

Mr. BIDEN. First, the language sets
out clearly what the general principle
is. The general principle in this lan-
guage in the Hatch bill is that Federal
courts shall not grant a claim that was
adjudicated in State court proceedings.
That is what is at the top. It seems to
me that is what the sponsor of this bill
views as the most desirable outcome in
a habeas petition. Of course, this is di-
rectly contrary to the purpose of ha-
beas corpus, which is to have Federal
courts, and in particular the Supreme
Court, decide issues of Federal con-
stitutional law.

The second problem, in this instance,
the bill seems to allow an exception to
the general rule but one that is likely
to be illusory because a claim can be
granted only if the State court’s appli-
cation of Federal law to the facts, be-
fore it was unreasonable, not merely
wrong but unreasonable. It could be
wrong but viewed as reasonable. This is
an extraordinary deferential standard
to the State courts, and | believe it is
an inappropriate one. It puts the Fed-
eral courts in the difficult position of
evaluating the reasonableness of a
State court judge rather than simply
deciding whether or not he correctly
applied the law, not whether he did it
reasonably. You can have a reasonable
mistake. They could reasonably con-
clude that on a constitutional provi-
sion, it should not apply, when in fact
the Supreme Court would rule it must
apply. Reasonable people could have
reached the conclusion prior to the ap-
plication of the Miranda decision that
it was reasonable not to tell someone
their rights. That is a reasonable deci-
sion. It may not be born out of animus.
The Supreme Court said no. You have
to tell people their rights. A reasonable
standard of review is the lowest stand-
ard used by Federal courts.

In reviewing the constitutionality of
statutes, for example, in cases where
courts used the reasonable or rational
standard, it looks only at whether
there is any rational basis supporting
the statute. It is a cursory standard of
review. In fact, looking at thousands of
cases since the late 1930’s, our Supreme
Court has found—to the best of my
knowledge—no statute invalid when
they have applied the reasonable stand-
ard.
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Reasonable people, like Senator
HATCH and I, are going to be arguing on
the floor about the regulatory reform
bill and about the takings clause and
all of those issues, right now if the U.S.
Congress passes a law saying you can-
not have more than 2 parts per billion
of a carcinogenic substance in the lig-
uid effluent coming out of your fac-
tory, the Supreme Court says not
whether that does or does not cause
cancer, they say it is reasonable for
those folks in the Senate and the
House to conclude that is dangerous
and, therefore, they will uphold the
statute.

It is the lowest standard. It is one
thing to apply that when we are pro-
tecting the public against environ-
mental pollution. It is another thing
when we are applying that standard to
the application of constitutional rights
to individuals. There we have always
applied the highest standard. The Gov-
ernment has been required to meet the
highest standard before they can put
someone in jail or put them to death.
This reasonableness standard reduces
to its lowest common denominator.

The court also uses a reasonableness
standard in reviewing Federal agen-
cies’ interests, and the administrative
statutes. | will not get into it now. But
the Chevron case and others are cases
we debated about whether or not, in
applying civil law, which standard we
should apply. But the bottom line is
this, folks. If the standard is reason-
ableness, it is the lowest common de-
nominator. And, if the Federal court is
required to give deference to a State
court on the grounds that it acted rea-
sonably as opposed to correctly, a lot
of folks—I should not say a lot; | do not
know how many—but there will be in-
dividuals who will be put to death
where they otherwise would not have
been put to death if the Federal court
were able to apply the standard that
determines their ability to go back and
look at the facts and the law and make
an independent judgment.

By the way, let me say the whole rea-
son to have the ability of a defendant
to go into Federal court is to allow
Federal judges to apply the Federal
Constitution and determine whether
they think the State court applied it
correctly. But if you limit what they
can look at and the standard they use
in review, you have in effect undercut
the very rationale for allowing the de-
fendant to get into that Federal court
in the first place.

The third problem with this language
is the bill’s reasonableness exception is
limited not only by the requirement
that the decision must have been un-
reasonable, but that it must have been
unreasonable in light of Supreme Court
law. So even if there is a Federal court
decision directly on point, the State
court could ignore it as long as the ap-
plication of law had not been directly
decided by the Supreme Court.

As the Presiding Officer knows, as a
former prosecutor and a first-rate trial
lawyer, there are a number of lower
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Federal court decisions that never get
to the Supreme Court because no one
bothers to conclude that they were
wrongly decided. And they are accepted
as Federal law. In this case, you could
have all the districts or the circuits
agreeing on one application of the law,
and the State court ignore what the
Federal courts have said because there
is no Supreme Court decision on point.
That seems to me to be a very dan-
gerous precedent. Even so, if there is a
Federal court decision directly on
point, under this language, the State
court could ignore it as long as the Su-
preme Court has not spoken to it. In
other words, State courts could ignore
the decisions of the lower U.S. courts
interpreting the Constitution without
any prospect of being corrected by Fed-
eral courts.

For example, an appeals court re-
cently held that a defendant cannot be
prosecuted criminally and have his
property forfeited under the civil for-
feiture laws because of the double jeop-
ardy clause prohibiting that. That rul-
ing is clear. It is unambiguous. But it
is not a Supreme Court ruling. Under
this bill, a State court, which subse-
quently refused to follow that interpre-
tation, could not be corrected by ha-
beas corpus review because it could
never get back into the Federal court

system.
This limitation on Supreme Court
laws is particularly nonsensical be-

cause the Supreme Court generally
does not accept for review decisions by
circuit courts of appeal unless there is
a split in the circuits, as the Presiding
Officer knows. If all the circuits agree
on a principle of law, the Supreme
Court would have no reason to address
it.

So under this standard that we are
about to write into the law, a State
court could ignore a rule that all the
circuit courts agreed on and no Federal
court could correct that State decision.
That is preposterous; maybe unin-
tended, but that is the effect.

Fourth, the exception to the general
rule in habeas shall not be granted if
the State court ajudicating the claim
is further narrowed by the language in
the statute requiring that the Federal
law at issue must have been