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the last couple of weeks, the message
ought to be very clear. The message is
this: Members of the Senate are not
willing to accept the extreme measures
that have been proposed by the House.
If those more extreme measures are
added to the bill in conference, it is
very unlikely that anything will ulti-
mately pass.

It is critical, as we look to the con-
ference report, that we keep this bill
modest, that we not load it up with ex-
pansionist amendments, that we seek
to ensure that what has been passed is
all that comes back to the Senate.

I will say unequivocally that I be-
lieve this legislation will again be in
trouble if it comes back vastly dif-
ferent from what it is right now. Many
of us felt very strongly we could have
improved upon this bill, especially
with regard to punitive limits and with
regard to the limitations on joint and
several liability. For many of us who
opposed the bill, there were provisions
that we supported and would have
liked to have been able to vote for, but,
unfortunately, we could not resolve the
issues that, in our view, were still too
onerous to support.

But let me say, in spite of the fact
that there was a very strong vote, that
vote is directly dependent upon the de-
gree to which the more extreme meas-
ures that were initially added are kept
off the bill. We do not want to see them
when this comes back. We will con-
tinue to fight this in a consequential
way if they do come back, and I hope
that that message was loud and clear.

I was very pleased with the com-
ments made by both Senators ROCKE-
FELLER and GORTON yesterday as they
commented about what they expect to
see in conference. Senator GORTON said
that he does not think there is one
semicolon that is negotiable, and I
think that is an accurate reflection of
where the Senate stands.

So, indeed, we passed a piece of legis-
lation today that may reflect the views
of three-fifths of the Senate, but I
think that it is a very tenuous victory,
depending upon what may or may not
occur in the conference report. So we
look to that at some point in the fu-
ture. But I must say that while those
on both sides of the aisle who sup-
ported the legislation can claim vic-
tory, I think it is also important that
they appreciate how tenuous that vic-
tory is and how important it is that we
come back to the floor with something
meaningful, something narrow and fo-
cused, and something that directly ad-
dresses the concerns raised on this
floor for the last 2 weeks.

With that, I yield the floor.
Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
f

SIXTY VOTES NEEDED ON
CONTROVERSIAL ISSUES

Mr. CHAFEE. Mr. President, I would
also say to the distinguished Demo-
cratic leader, it appears around here if

there is anything controversial now,
you need 60 votes to get it passed. Not
a 51 vote margin, 51 to 49, it has to be
60 votes if the legislation is controver-
sial; something new in the life of the
Senate, but not entirely new, I will say
that.
f

INTERSTATE TRANSPORTATION OF
MUNICIPAL SOLID WASTE ACT

The Senate continued with the con-
sideration of the bill.

Mr. CHAFEE. Mr. President, I call up
S. 534.

The PRESIDING OFFICER. It is the
pending business.

Mr. CHAFEE. Mr. President, I join
with the Senator from New Hampshire,
Senator SMITH, in presenting S. 534 to
the Senate. This is legislation dealing
with interstate waste and flow control
authority.

I want to acknowledge Senator
SMITH’s efforts as chairman of the En-
vironment and Public Works Commit-
tee’s Subcommittee on Superfund,
Waste Control, and Risk Assessment.
Senator SMITH has taken the lead in
drafting this legislation, targeting is-
sues that went unresolved last year.

I also want to acknowledge the work
of the distinguished ranking member of
our committee, Senator BAUCUS, for
his help in the framing of this legisla-
tion which we will now be discussing
over the next day or so.

Mr. President, this legislation is
straightforward and attempts to deal
with the issues of interstate waste and
flow control, balancing the interests of
the States that import waste, trash
that comes into States for disposal,
and the exporters, States that do not
have landfills or incinerators and thus
ship it out. We try to deal with com-
munities with outstanding revenue
bonds as they deal with the issues of
construction of waste facilities the
local individual who dispose of his or
her garbage.

This bill includes three titles. Title I
deals with interstate waste and is simi-
lar to the bill approved by the Senate
last year. I would like to stress that.
The interstate waste portion is one
that was approved unanimously by this
Senate last year.

Title II focuses on flow control,
which we will discuss in a few minutes.
And title III reinstates the ground
water monitoring exemption for small
landfills in the municipal solid waste
landfill criteria.

Let me turn to title I. This is a very
contentious area. Indeed, I guess we
have dealt with this, on and off, over
the past 5 years. And no one has been
more ardent in trying to get this prob-
lem solved than the distinguished Sen-
ator from Indiana, Senator COATS.

Now, on interstate shipments, the
bill before us, as I say, is similar to S.
2345, which was approved unanimously
last year by the Senate.

I want to make it clear that the bill
before us deals exclusively with the
transport, across State borders, of mu-

nicipal solid waste. That is what we are
talking about. We are not talking
about restrictions on hazardous waste
or industrial waste or even construc-
tion and demolition debris. Those
items involve an entirely different set
of problems and would require different
approaches than we are dealing with
here.

We are dealing here with municipal
solid waste, sometimes referred to as
MSW; what the rest of us, in layman’s
terms, would call garbage or trash.

Specifically the bill provides the fol-
lowing. There is an import ban. A Gov-
ernor may, if requested by the affected
local community, as designated by the
Governor, ban out-of-State municipal
solid waste at landfills or incinerators
that did not receive out-of-State waste
in 1993.

Now, this gets a little bit com-
plicated, but these are provisions that
we have worked out with Governors
and municipalities, particularly the
ones that cross borders.

So the first point is there can be an
import ban that the Governor can im-
pose, if he is requested by a local com-
munity and if that community did not
receive out-of-State waste in 1993. Or
he can impose this same ban at those
facilities that received municipal solid
waste in 1993 but are not in compliance
with applicable Federal or State stand-
ards. So there is a power in the Gov-
ernor. Now that is an import ban.

Further, a Governor may unilater-
ally freeze out-of-State waste at 1993
levels at landfills and incinerators that
received waste during 1993 and are in
compliance. In other words, the Gov-
ernor can put a clamp on limiting it to
the amount that came in in 1993, at
those levels.

Now, there is an export ratchet, like-
wise. A Governor may unilaterally ban
out-of-State waste from any State ex-
porting more than 3.5 million tons in
1996. This declines to 3 million tons in
1997 and 1998, drops to 2.5 million tons
in 1999 and the year 2000, 1.5 million
tons in the year 2001 and 2002, and 1
million tons in 2003 and every year
thereafter. So the Governor has this
power to ban out-of-State waste com-
ing from a State that is exporting very
substantial amounts. That is the power
in the importing State Governor.

There is also another ratchet. A Gov-
ernor may unilaterally restrict out-of-
State waste imported from any one
State in excess of certain levels.

There is a cost recovery surcharge
provision. States that imposed a dif-
ferential fee on the disposal of out-of-
State waste on or before April 3, 1994,
are allowed to impose a fee of no more
than $1 per ton.

So there is that $1-per-ton limita-
tion, a differential that a State can im-
pose, as long as the differential fee is
used to fund solid waste management
programs.

What we are dealing with all through
here are the limitations that are im-
posed by the commerce clause of our
Constitution. The bill we are dealing
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with today explicitly prohibits a Gov-
ernor from limiting or prohibiting
solid waste imports to landfills or in-
cinerators that have a host community
agreement to receive out-of-State
waste.

In addressing the problem of inter-
state waste, I, as chairman, and Sen-
ator SMITH, likewise as chairman of the
subcommittee, have tried to find a so-
lution that will reduce unwanted im-
ports yet give exporting States some
time to reduce the amount of waste
generated, to increase recycling, and to
site new in-State capacity.

What we are trying to do is to take
into account the large exporting
States’ problems, but we are not going
to let them export forever.

What can they do? As I say, they can
reduce the amount of waste generated,
they can increase recycling, and they
can set up their own sites in their
States to deal with the problem—incin-
erators, landfills, or whatever they
might be.

Title II deals with what is known as
flow control. Flow control refers to the
legal authority of States or local gov-
ernments to designate where waste
must be taken for processing or treat-
ment or disposal. Over the past 20
years, State and local governments
have used flow control as a financing
mechanism for the development of mu-
nicipal solid waste disposal facilities.

What am I talking about? I am talk-
ing about incinerators and landfills, for
example. A municipality says, ‘‘We
have to have an incinerator to take
care of the waste within our municipal-
ity.’’ So they say, ‘‘Well, we’ll build
one. And where do we get the money?
We issue bonds. All right, but how are
we going to make certain that we are
going to have the waste flowing in and
the so-called tipping fees?’’ So the mu-
nicipality passes an ordinance which
says: Everybody in this municipality
must take trash to this central facil-
ity, and there they pay a tipping fee
and you are not allowed to ship it else-
where. BFI or other commercial firms
cannot come in and say, ‘‘I’ll take your
waste for a lower price.’’ No.

The way it works is the locals say
you can only take it here, because that
is the way we can pay off our bonds.

Flow control guarantees that a pro-
jected amount of waste will be received
at a designated waste facility. Thus, a
predictable revenue stream is gen-
erated for the retirement of the cost of
the facility, the capital cost, and the
operating expenses.

Flow control, as you can see, distorts
the waste market by creating State or
municipally controlled waste monopo-
lies. Obviously, it becomes a monopoly.
If the city of St. Louis says that no
trash can be taken elsewhere but to the
city incinerator, that is a monopoly.
But the city of St. Louis might say,
well, we spent a lot of money to build
this incinerator and the only way we
can pay off our bonds is with a guaran-
tee flow from our municipality so when
the big trucks, private trucks pick up,

they can only take it to the city of St.
Louis incinerator.

Communities across the country
have made investments predicated on
flow control, but I, and likewise Sen-
ator SMITH and Senator BAUCUS, do not
believe in perpetuating that kind of
system into the future. Designating
where waste must go will only drive up
the cost of waste disposal for our citi-
zens.

Not unlike the interstate transport
of municipal solid waste and its impli-
cations on interstate commerce, flow
control has emerged as a controversial
legislative issue because of several re-
cent Federal court decisions. Over the
past 5 years, Federal courts have ruled
that flow control laws in no fewer than
four States violate the commerce
clause of the U.S. Constitution. Simi-
lar to restrictions on interstate waste,
flow control undermines the commerce
clause by barring States and political
subdivisions by placing undue burdens
on interstate commerce.

This case all came up May 16, 1994,
just a year ago. It was called the
Carbone case, Carbone versus Town of
Clarkstown, NY, which the Supreme
Court decided just a year ago. The Su-
preme Court’s ruling in the Carbone
case has made it clear that absent con-
gressional action, the exercise of flow
control by States and political subdivi-
sions is unconstitutional; it interferes
with interstate commerce. The city of
St. Louis no longer can say to all its
citizens, ‘‘You must bring your trash to
this central facility.’’ That is interfer-
ing with interstate commerce and is
unconstitutional, unless Congress de-
cides otherwise.

So we are here today to override the
constitutional provisions on State laws
that interfere with interstate com-
merce and so as to provide new author-
ity to the States. We are beset with
communities, such as the illustrative
one I gave of St. Louis, that has in-
vested substantial sums of money in
their incinerators and are counting on
paying off those bonds through the fees
that come in and suddenly the whole
ground rules are changed by the Su-
preme Court decision. So they come to
us and say, ‘‘Grandfather us. We issued
those bonds dependent upon this flow
of trash.’’

The Supreme Court has said Congress
can do this. We can provide new au-
thority to the States by declaring that
the impact of such laws on interstate
commerce is reasonable.

Should we move in this direction? I
say yes, but a qualified yes. We should
tread carefully, and this bill does that.

This Senator believes that Congress
was granted the power to regulate com-
merce in order to ensure the free flow
of goods and to protect against eco-
nomic warfare among the States. We
must not create a system that builds
walls around our States and our com-
munities. The economy of our country
has been successful over the past 200
years because of the free flow of goods
and services among our States. Let us

not go overboard today loading up this
bill with discriminatory amendments.
Unnecessarily restricting the inter-
state transport of waste and providing
unlimited flow control will limit com-
petition in the waste market. It will
discourage the selection of less costly
waste disposal options, and it will force
duplicative infrastructure investments
in our communities.

The intention of the bill before us
today is to provide States and political
subdivisions with flow control author-
ity in order to meet financial obliga-
tions with respect to solid waste man-
agement facilities and to maintain
their creditworthiness.

Title II provides limited flow control
authority under certain conditions to
States and subdivisions that have em-
barked on these commitments, these
financial investments that, rightly or
wrongly, were predicated on the expec-
tation or implementation of flow con-
trol. They built these facilities and is-
sued the bonds believing that what
they were doing was right, was legal
and was dependent upon restricting
where the trash within their commu-
nities could go. It could only come to
the municipal landfill or incinerator.

We are not, in grandfathering these
provisions, reflecting any position on
the appropriateness of flow control as a
policy option. In each instance in
which flow control authority is granted
under this legislation, that grant is
predicated on meeting debt obliga-
tions.

The final part is title III, which is
called groundwater monitoring. In it,
we reinstate a groundwater monitoring
exemption for small landfills in the
municipal solid waste landfill criteria.
All of this reflects back on the Re-
source Conservation Recovery Act, sec-
tion 4010(c). One of the most significant
issues raised during the revision of the
criteria was the impact on small com-
munity landfills.

As a result, the October 9, 1991, final
rule for the criteria included a ground-
water exemption of owners and opera-
tors of certain small landfills.

In January 1992, petitions were filed
with the U.S. Court of Appeals for re-
view of the new landfill criteria. The
court, in its review, vacated the small
landfill exemption as it pertained to
groundwater monitoring.

The purpose of title III of the re-
ported bill is to reinstate the exemp-
tion.

As many of us remember from the de-
bate on interstate waste in 1992, the
flow of garbage raises intense local and
regional concerns. In some areas of the
country, this seemingly mundane issue
is politically potent. Who would have
thought that so much heat could be
generated by garbage disposal?

Mr. President, I believe this legisla-
tion represents a good-faith effort to
bring the various parties together on
the issues of interstate waste and flow
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control. It provides additional author-
ity to waste importers without over-
riding the needs of waste-exporting
States.

It protects past community financial
investments with respect to flow con-
trol; yet, it provides opportunities for
the private sector. I commend the Sen-
ator from New Hampshire and look for-
ward to working with him and other
Members of the Senate to approve this
legislation in an expeditious fashion.

Now, Mr. President, I would like to
yield the floor, without losing the
same, to Senator BAUCUS for his open-
ing statement.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. I am pleased to be here
considering legislation to give our
States and communities the right to
say ‘‘no’’ to out-of-State trash. That is
basically what the major portion of
this bill is all about—that is, enabling
States to say, ‘‘We do not want this
stuff and we have the right to say, no,
we do not want the garbage.’’ We need
this legislation to allow States to do
that, and that is basically because of
the U.S. Constitution, commerce
clause, article I, which basically states
that only Congress can regulate inter-
state commerce, States cannot. So we
are now acting in Congress.

Mr. President, we have been working
on this issue for a long time—6 years.
We have explored a lot of options, we
have held many hearings, and we have
debated this issue frequently. We
passed interstate waste bills in each of
the last three Congresses here in the
U.S. Senate. I believe it is finally time
to finish the job.

I will have more to say on that sub-
ject later. Let me say a little bit about
this legislation.

Garbage is big business. Each year,
the United States throws out more
than 200 million tons of municipal
waste. That is enough to build a 30-foot
wall of trash from Los Angeles to New
York. About 1 ton in 14 goes to a land-
fill or incinerator in another State.
Nearly every State is a seller or a
buyer in the municipal waste market;
47 States export some garbage, and 44
States import some garbage.

Some interstate movement of gar-
bage makes sense. In Montana, for ex-
ample, two towns have made arrange-
ments to share landfills with western
North Dakota towns. Some trash from
Wyoming areas of Yellowstone Park is
disposed of in Montana. These arrange-
ments save money for the communities
involved. And the establishment of
shared regional landfills can be a pol-
icy that does make sense.

But it only makes sense when the
communities involved agree to it. No
place should become an unwilling
dumping ground. Nobody should have
to take garbage they do not want from
another community.

The legislation before us takes us a
step closer to preventing Montana and
other rural States from becoming a na-
tional dump. It lets Governors freeze

imports at 1993 levels, and stop new im-
ports if affected communities want
them stopped. It is not perfect, but it is
a good start.

Mr. President, I want to congratulate
the Senators who have worked so hard
over the years on this issue trying to
develop a balanced bill. Senator COATS
has been particularly helpful and par-
ticularly committed to enacting inter-
state legislation. Senators LAUTEN-
BERG, MOYNIHAN, and our new chair-
man, Senator CHAFEE, and many others
have worked tirelessly.

This issue has been around Congress
long enough. I think it is time to stand
up for the small towns and finish the
job.

Senator LAUTENBERG, the ranking
member of the relevant subcommittee,
is now in the Budget Committee and is
not able to be here. He worked hard,
along with Senator SMITH, and at a
later time he will want to make a
statement.

Mr. CHAFEE. Mr. President, I yield
to the distinguished Senator from New
Hampshire.

Mr. SMITH. Mr. President, I thank
Chairman CHAFEE.

Mr. President, this bill is a com-
promise bill. It is not going to please
everyone, and maybe that is the reason
why it is a good piece of legislation, I
do not know. But a little more than 2
months ago, the Superfund Waste Con-
trol and Risk Assessment Subcommit-
tee, which I chair, held a hearing to
consider proposals to regulate the
interstate transportation of solid waste
and whether to provide local control
authority to State and local govern-
ments.

The controversy here surrounding
the interstate transportation of munic-
ipal solid waste is one that the Senate
has been considering since 1990. Today,
47 States export approximately 14 to 15
million tons of municipal solid waste
per year for disposal in other States—
14 to 15 million tons.

While short-distance waste exports
have been occurring for some time, the
development of a long-haul waste
transport market has been a more re-
cent development. With tipping fees as
high as $140 per ton in some large
cities, compared with the national av-
erage of between $30 and $50 a ton,
there is an incentive, obviously, from
municipalities to transport these
wastes by truck and rail to distant
States for some permanent disposal.

That is a pretty big incentive. Any-
where from $30 to $50 to $140 a ton is a
huge disparity.

Those States that have recently been
the recipients of large amounts of long-
haul waste have raised a concern that
their limited capacity for solid waste is
being filled and that they have become
a dumping ground for somebody else’s
waste problems. So over the last few
years, 37 States have passed laws to
prohibit, limit, or severely tax waste
that enters their jurisdiction. However,
almost all of these laws have been
struck down by the Supreme Court for

violating the commerce clause of the
Constitution.

So while there has been a recent eas-
ing of disposal and the capacity to dis-
pose nationwide, there is still signifi-
cant concerns about the future con-
sequences of this long-haul system.
Congress needs to define what the fu-
ture is, whether we are going to honor
the interstate commerce clause or not,
or whether we are going to adjust it or
micromanage it, or do something with
it. But there are people out there who
are impacted, as we speak, by the fact
that this decision is still in limbo.

So to address these concerns, Con-
gress—specifically the Environment
and Public Works Committee—has
been attempting to strike a balance be-
tween importing and exporting States.
Last year, the Committee on Environ-
ment and Public Works, of which I am
a member, unanimously reported S.
2345 to address this problem. A number
of Members, both on and off of the
committee, including very prominent
Members who will be involved in this
debate over the next couple of days,
like Senators COATS, SPECTER, LAUTEN-
BERG, MOYNIHAN, and others, took a
very active role in attempting to de-
velop a compromise that importing and
exporting States could live with. While
the Senate easily passed this com-
promise by a voice vote on September
30, 1994, it was the end of the session
and time ran out before this issue
could be finally resolved.

So this legislation has been a bal-
ancing effort, a real balancing effort.
In regard to the interstate transpor-
tation of municipal solid waste, we
have tried to carefully balance the is-
sues of both the importers and the ex-
porters, and nobody is happy with the
interstate language. Perhaps that indi-
cates to me, as I said earlier, that we
might be on to something.

The bill that Senator CHAFEE and I
introduced incorporates the interstate
waste bill that unanimously passed the
Senate last year.

Let me repeat that, because I think
in the debate, as the chairman, Senator
CHAFEE, knows, it is getting lost. What
Senator CHAFEE and I are offering in
the area of interstate waste transfer
unanimously passed the Senate last
year. That is what we put in our bill.
That is simply all we are offering this
year.

Mr. CHAFEE. Mr. President, could I
ask a question to make a point?

When it passed unanimously last
year, that was when the other party
was in charge, had the majority. So not
only did all of the Democrats vote for
it in a bill that was drafted by a major-
ity of the Democrats in the committee
and approved on the floor, but every
Republican likewise voted for it.

So two different parties have worked
on this legislation over 2 separate
years and come to exactly the same re-
sult. Having passed unanimously last
year, I certainly hope we can get on
with the same language, get the same
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approval this year of the same lan-
guage.

Mr. SMITH. I thank Senator CHAFEE
for making that point. He is correct.
This is not a partisan issue. It is a
carefully crafted compromise to try to
accommodate some genuine concerns
out there among many individuals.

Again, in the Senate, controlled by
the Democratic Party last session, it
was passed unanimously. The Repub-
licans are now under control, and we
are offering the same language again
on interstate transfer. There is not any
reason why we should have a huge fight
here, unless people, for whatever rea-
son, are trying to capitalize on some-
thing or take unfair advantage.

We felt it was fair and we continue to
feel that now. Senator CHAFEE and I
are in agreement on that, and I know
there will be Senators from both the
importing and exporting States that
will try to weaken or strengthen, de-
pending on their position, the inter-
state portions of this bill. The bill is in
two sections—both interstate as well
as flow control. There are two sections
to the bill.

My response is, we struck this com-
promise last year, all parties agreed,
and there have been no significant
changes. What would be the fight?

Let me move to the issue of flow con-
trol, because we have heard statements
from a variety of individuals before our
committee, very prominent individ-
uals. Senator BILL COHEN, Governor
Christine Whitman of New Jersey and
others, Congressman CHRIS SMITH of
New Jersey, who asked Members to
move quickly to address the issue of
flow control. And we did. We moved
very quickly at the behest of those in-
dividuals.

Frankly, ever since we moved quick-
ly at their behest, we have been getting
beat about the head and shoulders by
some who asked Members to move at
their behest. A number of witnesses ex-
pressed a strong concern that without
prompt congressional action to provide
for continued authority in this area,
many communities would be in danger
of having their bond ratings lowered.
That is true.

For those of my colleagues who may
not have heard me speak to this issue
on the subject of flow control, let me
be clear. This bill is in my subcommit-
tee, the Superfund Committee, which I
chair. It is in my jurisdiction.

I tried to craft a compromise, which
I think we did successfully, to get the
bill to the floor and help those people
who did have a problem. I oppose flow
control. I think it is wrong. I do not
support walking away from the inter-
state commerce clause of the Constitu-
tion. I believe that we ought to stand
firm on that.

There is a situation that has devel-
oped, as Senator CHAFEE has already
outlined, where individuals—munici-
palities—have let bonds, and there are
people who stand to lose on this. So we
tried to craft a compromise. In that
compromise, we basically grand-

fathered, with reasonable
grandfathering provisions, those com-
munities.

I do not believe that flow control is
necessary to deal with the problem of
solid waste. We do not—I think the pri-
vate sector can do it just fine. I do not
believe the free market is broken.
There is no evidence that the free mar-
ket is broken in this area.

There are many people who are in-
volved in the transport of this mate-
rial, and I refuse to believe that recy-
cling cannot be accomplished without
flow control. I simply do not believe it.
I do not think there is any evidence to
say that. But some States and some
communities got themselves in a bind,
and we are trying to help them out of
that bind.

Instead, we are being attacked for
trying to help them, in many ways by
those who wanted it and now have dra-
matically changed or moved their posi-
tion. That is the reason why nothing
has happened, because everybody wants
their position.

This is a compromise. That is the
point. I am sympathetic to the commu-
nities that feel they need congressional
assistance on this matter. There are
some. If we are starting from ground
zero and there were no bonds let, no
contracts signed, Mr. President, I
would be here on the floor saying no
flow control, period.

However, it was because of this plea,
that Senator CHAFEE and I moved for-
ward to introduce this legislation, S.
534, that would provide the flow control
authorities to those municipalities
that imposed flow control and either
constructed or began construction of
facilities prior to May 15, 1994, the
Carbone decision.

While our bill provides limited grand-
father protection for flow control, it
also—and this is the key issue—it gives
finality. This is final. At the end of 30
years it is over. There is no flow con-
trol anymore. We now have the free
market kick in. We have help during
this 30-year period which I think is
more than ample. There are not any
bonds I am aware of beyond the 30-year
period. So precisely 30 years after the
legislation is adopted, no further flow
control measures will be allowed—
none, zero, zilch.

Both my subcommittee as well as the
full committee moved very quickly to
mark up this legislation. We did so pri-
marily to help those communities
whose bond ratings are endangered as a
result of the Supreme Court’s recent
action. They are. We agree they are.
They should not have gotten them-
selves in that position, but they did.
Rather than get into whether or not
they should not have gotten into that
decision, we did not use that as a cri-
teria. We simply said for whatever rea-
son, they made some decisions that
maybe they should not have made, but
they are in that position so we will
help them out.

Speaking for myself, I am very un-
comfortable with providing flow con-

trol authority. I do not want flow con-
trol authority. I felt that the bill of
Senator CHAFEE and myself struck a
fair balance in accommodating those
who are strong proponents of States
rights and those who are strong pro-
ponents of the free market. It is a com-
promise for both of those positions.

During the course of the last 2
months, I have continued to work to
accommodate Senators who had con-
cerns about various proceedings in the
bill. Everyone wants a fix. We are now
hearing from the sublime to the ridicu-
lous. ‘‘Well, we might have a contract
in 5 years, we are thinking about it.
Could we be exempted?’’ No, absolutely
not. We are not going to exempt them,
if I have anything to say about it. That
is wrong. It defeats the spirit and in-
tent of what we are trying to do.

We cannot satisfy everyone. We have
tried. We tried hard to address the le-
gitimate concerns, and we will address
those concerns. Some of the amend-
ments we will accept. Some we will
not.

As a result of our efforts, the EPW
Committee ordered this reported as
amended on March 23 by a rollcall vote
of 16–0. Again, the whole sequence of
events here: Last year it was unani-
mous, no objection by Republicans or
Democrats in the Senate in a Democrat
Congress. We have a Republican Con-
gress, it passes the committee 16–0.

That says something about this bill.
It says that those people out there who
are trying to dramatically alter the
bill are simply on a course that is not
going to be in the best interest of those
people who are sitting out there right
now waiting for help, which is why we
mark this bill up.

I have to say if we ask Senator
SMITH, ‘‘What are your priorities in the
subcommittee of the Superfund?’’ It is
Superfund reform. That is what we are
working on. We have had six hearings
on it. We have another hearing tomor-
row. We had one yesterday. We will try
to draft a bill in the next 6 weeks to 2
months, and that is a high priority.

Because people came to me, includ-
ing the ranking member of the sub-
committee, Senator LAUTENBERG, and
outlined these problems, we agreed—
Senator CHAFEE and I and others—-
that we would bring this bill to the
floor as quickly as possible. We have
done that and, frankly, with great dif-
ficulty, simply because we have been
focused on the Superfund issues. I did
not anticipate the amount of amend-
ments and the amount of opposition
that would be generated on this bill.

But let me just make this very clear
to my colleagues. I believe this is an
emergency bill for those communities
or individuals or entities that have let
those bonds. There are communities in
a number of States that need quick
passage of this legislation to provide
them with the financial relief for their
previously flow-controlled facilities. If
this bill gets bogged down because of
amendments, everyone trying to get
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their way—they want total flow con-
trol or no flow control or no
grandfathering or we move into the
interstate waste transfer and they
want no exporting or total exporting or
the Governor having the total right to
make decisions and communities hav-
ing no rights or whatever—whatever
the position may be, if they insist on
that, this bill will get bogged down. It
will not get passed by the end of this
week, this legislative week, on Friday.
And the budget will be up next week.

After that, I cannot imagine where
there will be a window of time to deal
with this again. So I appeal to my col-
leagues who desperately want this bill
to help them and their communities in
their States with this flow control to
not hold this bill up by adding amend-
ments or trying to add amendments
that may in fact derail it. Because once
it is derailed, in my opinion, it is going
to be a long time until it gets back
here.

It is the leader’s decision, of course,
when it comes up. But the point is
there is so much on the table after
Monday when the budget comes up,
any discussion of flow control, with all
due respect, is going to be way down
here when the budget and the numbers
in that get out and the American peo-
ple begin to interact with their Sen-
ators and Congressmen on that.

So I think there is going to be a lot
of discussion. If Members choose to op-
pose this or dilute it or whatever they
choose to do, or even—maybe they
would like to strengthen it—they will
do it at their own peril. This issue,
which has been simmering for the last
6 or 7 years, will continue to remain on
the back burner during the 104th Con-
gress.

I hope that does not happen, but the
choice is clear. Either vote to pass this
bill which has the overwhelming ma-
jority support, maybe unanimous sup-
port, in the Senate and protect those
facilities that come within the scope of
this bill, or risk it all to protect a
small handful of communities that do
not fit within this legislation, who are
trying desperately to create a situation
where, if they want to have flow con-
trol at some point in the future, they
can have it, or if they have let a little
bit of money out there somewhere, a
relatively insignificant amount, and
they are not sure what they are going
to do—that violates the spirit and in-
tent of this bill and I hope it does not
happen.

We will be down here as long as it
takes to deal with the amendments. I
appeal to colleagues, if they have
amendments, let us try to work them
out. We will try to work out the ones
we agree with, and if we can agree with
them, we will accept them. If they vio-
late the spirit and intent of what we
tried to do in drafting this bill, we will
oppose them forcefully on the floor of
the Senate.

Let me conclude with a brief sum-
mary as follows. Communities out
there, as far as flow control is con-

cerned, are in a tough situation. Ac-
cording to the public securities situa-
tion, $20 billion in bonds have been is-
sued to pay for flow-controlled facili-
ties. That is not the fault of the U.S.
Senate. The interstate commerce
clause, I believe, was in effect when
that happened. But somehow it got ig-
nored and they got into this bind and
they have $20 billion in let bonds.

We are going to try to help them and
we do help them with this legislation.
We grandfather them, we protect them.
We protect the investors, the bond-
holders, the taxpayers, the individuals
out there who have in whatever way
participated in these bonds.

As a result of the Carbone decision,
the Supreme Court invalidated flow
control, so it is in limbo. Here we are
in limbo. Nobody knows what to do.
They do not know whether to proceed
or not to proceed, because they do not
know what Congress is going to do in
regard to the interpretation of that de-
cision.

Six incinerators in New Jersey have
had their bond ratings lowered, and I
am sure that is the case in other
States, because flow control was invali-
dated. Again, we are trying to help
those communities. That is the goal.
Dozens of incinerators and landfills are
in immediate danger if flow control is
not reauthorized immediately, and
every bond based on flow control au-
thority is threatened, every one. Every
single bond out there is threatened un-
less we do something soon. The longer
it goes on the worse the threat gets.

So the bill provides a narrow flow
control authority to protect those
bonds. Again, it is a compromise. It is
a fair compromise. It is not my posi-
tion totally. I would be for no flow con-
trol. That is not my position. But it is
a compromise position to help those in-
dividuals.

With that, Mr. President, I yield the
floor and indicate I hope we could get
some time agreements and some rea-
sonable information regarding these
amendments. If Members who have
amendments could come to the floor
and offer them in a timely manner so
we do not get bogged down and not pass
this bill by the end of the week.

Mr. CHAFEE. I thank the distin-
guished Senator from New Hampshire.
f

PRIVILEGE OF THE FLOOR—S. 534

Mr. CHAFEE. Mr. President, I ask
unanimous consent James McCarthy,
of the Congressional Research Service,
be granted the privilege of the floor for
the pendency of S. 534.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SMITH. Mr. President, I ask
unanimous consent Mr. Paul
Longsworth, a U.S. Department of En-
ergy employee assigned to my staff for
a period of 1 year, be granted the privi-
lege of the floor for the duration of the
consideration of S. 534.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon.
f

ENDANGERED SPECIES ACT
REFORM AMENDMENTS

Mr. PACKWOOD. Mr. President, I am
pleased to join with my colleagues as
an original cosponsor of the Endan-
gered Species Act Reform Amendments
of 1995. This bill is the result of several
years’ work. The bill represents the
culmination of a broad, grassroots ef-
fort to bring balance to the Endangered
Species Act. This coalition consists of
miners, ranchers, loggers, refiners,
manufacturers, the fisheries industry,
and organized labor.

There are problems with the current
Endangered Species Act. The Endan-
gered Species Act is an act that has
gone awry. It is wreaking havoc on our
communities and economies, particu-
larly in the Pacific Northwest, but in-
creasingly nationwide. It is devastat-
ing entire regions and industries. In
the Pacific Northwest alone, since the
spotted owl was listed as threatened in
1990, millions of acres of Federal
timberland and thousands of private
acres have been set aside. It takes
about 1,300 acres for a pair of owls to
breed, so we are told. We have set aside
thousands and thousands and thou-
sands of acres in hopes of the owl being
saved. No guarantee it will, no guaran-
tee it will not, but a tremendous damp-
er on legitimate economic activity.

It has impacted tens of thousands of
human beings and hundreds of rural
communities. The estimates on job
losses range from a low of 35,000 to a
high of 150,000 in the Pacific North-
west.

I was here when the act was origi-
nally passed, and I remember what our
intention was. We were thinking ‘‘a’’
project: a dam, a road, a canal versus a
species. When you read the debate,
when the original Endangered Species
Act was passed, I do not recall the
word ‘‘ecosystem’’ being mentioned in
the debate. None of us was thinking of
an entire section of the country being
affected by one species. Yet this act is
now being used as a tool by environ-
mental groups to further their agenda
of locking up not only all public land
but much private land as well.

I want to emphasize again, this act
applies to private land. For a long time
I think people thought this was a pub-
lic land issue in the West, that while it
might limit the activities of the U.S.
Forest Service or the Bureau of Land
Management or the U.S. Park Service,
it did not affect private land. It does. It
affects your right in ownership. It can
diminish the value of your land in
every sense. The Government can take
your property under the current En-
dangered Species Act and not pay you.
Private property owners are increas-
ingly losing the right to use their prop-
erty as they intended.

Let us look at the economic cost of
the Endangered Species Act. Edward O.
Wilson, a renowned entomologist, has
observed that there may be something
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