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I think it can easily be amended, and
the two Senators from Alabama will
want to give the Alabama Legislature
sufficient time to consider that amend-
ment. | think that is appropriate, and |
believe that we can now accept the
Shelby-Heflin amendment by voice
vote. Assuming that we do so, Mr.
President, there will only be one vote
at 9:45.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment, as further modified.

So the amendment (No. 693), as fur-
ther modified, was agreed to.

Mr. GORTON. Mr. President, I move
to reconsider the vote.

Mr. SHELBY. | move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. HEFLIN. Mr. President, | have
reservations about this in regard to
what has occurred, but | am faced with
reality, the reality of votes, and the re-
ality of conference.

Senator SHELBY and I, therefore, are
approaching this issue from a prag-
matic, not philosophical, viewpoint. |
just want to make that clear.

Mr. SHELBY. Mr. President, regard-
ing the amendment we have worked
out and that has been voted on, | agree
with the senior Senator from Alabama.
We can both count. We were counting
votes and we were looking reality in
the face.

Our State of Alabama is unique
among the 50 States in that, as | have
said before on the floor, we have had a
wrongful death statute that assesses
punitive damages only where someone
is killed and there is a civil action be-
cause of the death. Most States in the
Union—I guess all of them except Ala-
bama—have compensatory damages.

If I had my ““druthers,” | would leave
this like it was or like it is today, but
this will give the Alabama Legislature
until September 12, 1996, to consider
changing it, if this proposed legislation
were to become law.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GORTON. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOTE ON MOTION TO TABLE AMENDMENT NO. 749

The PRESIDING OFFICER. Under
the previous order, the question occurs
on amendment No. 749, offered by the
Senator from lowa [Mr. HARKIN].

Mr. GORTON. | move to table the
Harkin amendment, and | ask for the
yeas and nays

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to table.

The
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The yeas and nays have been ordered.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. LOTT. | announce that the Sen-
ator from Virginia [Mr. WARNER] is
necessarily absent.

Mr. FORD. | announce that the Sen-
ator from Connecticut [Mr. LIEBERMAN]
is absent because of death in the fam-
ily.

The PRESIDING OFFICER (Mr.
BURNS). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 78,
nays 20, as follows:

[Rollcall Vote No. 159 Leg.]

YEAS—T78
Abraham Feinstein Mack
Ashcroft Ford McCain
Bennett Frist McConnell
Biden Glenn Moseley-Braun
Bingaman Gorton Moynihan
Bond Graham Murkowski
Bradley Gramm Murray
Breaux Grams Nickles
Brown Grassley Nunn
Bryan Gregg Packwood
Burns Hatfield Pell
Campbell Heflin Pressler
Chafee Helms Pryor
Coats Hutchison Robb
Cochran Inhofe Rockefeller
Cohen Jeffords Roth
Coverdell Johnston Santorum
Craig Kassebaum Simon
D’Amato Kempthorne Simpson
DeWine Kerrey Smith
Dodd Kerry Snowe
Dole Kohl Specter
Domenici Kyl Stevens
Exon Lautenberg Thomas
Faircloth Lott Thompson
Feingold Lugar Thurmond

NAYS—20
Akaka Dorgan Levin
Baucus Harkin Mikulski
Boxer Hatch Reid
Bumpers Hollings Sarbanes
Byrd Inouye Shelby
Conrad Kennedy Wellstone
Daschle Leahy

NOT VOTING—2

Lieberman Warner

So the motion to lay on the table the
amendment (No. 749) was agreed to.

Mr. GORTON. Mr. President, I move
to reconsider the vote.

Mr. ROCKEFELLER. 1 move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

(Later the following occurred.)

CHANGE OF VOTE

Mr. PACKWOOD. Mr. President, on
rollcall vote 159 | voted ‘‘no.” It was
my intention to vote ‘‘yea.” | ask
unanimous consent | be permitted to
change my vote. This will in no way
change the outcome of the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing tally has been
changed to reflect the above order.)

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.
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AMENDMENT NO. 629 TO AMENDMENT NO. 690, AS
AMENDED

(Purpose: To eliminate caps on punitive

damage awards)

Mr. DORGAN. Mr. President, | would
like to offer amendment No. 629. The
amendment is at the desk.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from North Dakota [Mr. DOR-
GAN] proposes an amendment numbered 629
to amendment No. 690, as amended:

The amendment is as follows:

Insert at the appropriate place: ‘“Notwith-
standing any other provision of this Act,
nothing in this Act shall impose limitations
on punitive damage awards.”’

Mr. DORGAN. Mr. President, the
amendment which | have offered is not
identical but nearly identical to the
amendment | offered prior to cloture.
The amendment deals with the puni-
tive damage cap. The amendment | of-
fered previously | offered to the Dole
substitute. | now offer this amendment
to the underlying bill.

Very simply, my amendment would
remove the cap on punitive damages
that exists in the bill. The amendment
that | offered previously was defeated
by a vote of 51 to 49. | would like for
the Senate to express itself on that
issue in light of the activities on this
legislation since the Senate voted on
it. While | think there is merit in a
product liability reform bill and while
I think there is merit on both sides of
this issue, | believe the legislation
should be like the legislation on prod-
uct liability we considered last year.
That legislation came to the floor of
the Senate and was voted on with re-
spect to the last cloture vote without
any cap on punitive damages.

Last year, the bill that originated in
the Commerce Committee and brought
to the floor, did not include a cap on
punitive damages. This year, the legis-
lation, as it emerged in the Commerce
Committee by the same authors, in-
cluded a cap on punitive damages. | be-
lieve they were right last year and
wrong this year on that particular sec-
tion of the bill.

I believe some reform necessary in
this area, but | believe their best im-
pulses and best instincts last year
served them better than this year when
they decided to impose an arbitrary
cap on punitive damages.

After all, the legislation requires you
to provide clear and convincing evi-
dence as a burden of proof that the
harm caused was carried out with a—
let me quote this—‘‘conscious and fla-
grant indifference to the safety of oth-
ers.” If a plaintiff has gone through
trial and provided clear and convincing
evidence that harm was caused or car-
ried out with a conscious and flagrant
indifference to the safety of others,
then | do not understand why someone
would suggest we ought to have a cap
on punitive damages.

The



May 10, 1995

The legislation that is before us con-
tains a cap on punitive damages in sev-
eral different steps. It is, as | under-
stand it, two times compensatory dam-
ages to a maximum of $250,000, a dis-
tinction from that particular cap for
small businesses, certain designated
small businesses in the bill, and, third,
a provision that a judge could increase
the punitive damage award upon a peti-
tion by the plaintiff. That is my under-
standing of what is in the legislation
that is before the Senate. My amend-
ment says, notwithstanding any other
provision of this act, nothing in this
act shall impose limitations on puni-
tive damage awards.

Again and finally, let me say that
this is the same position Senator
ROCKEFELLER and Senator GORTON had
last year, no cap on punitive damages.
And | think it is appropriate. The rea-
son | think it is appropriate is we have
changed the bar that you must get over
in order to prove punitive damages. It
requires clear and convincing evidence
that the harm caused was carried out
with conscious and flagrant indiffer-
ence to the safety of others.

I just do not understand how, if you
meet that burden of proof and dem-
onstrate conscious and flagrant indif-
ference to the safety of others, you can
say to a corporation worth several bil-
lions of dollars, it would cost less to
pay awards than it would to fix the
problems. A punitive damages cap is
appropriate. | really believe the Senate

would improve this legislation by
adopting the very position the two
managers of the bill had last year.

Their first and best instinct was not to
have a punitive damages cap then. | be-
lieve that is the position the Senate
ought to adopt now.

Mr. President, with that, | would
hope, when we have another vote on
this, the Senate will decide to elimi-
nate the punitive damages cap. With
that, | yield the floor.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, unlike
the situation at the time at which the
Senator from North Dakota presented
this amendment a week or so ago, we
now have a bill in the Chamber in
which there is no cap on punitive dam-
ages. | say that not in triumph but in
regret. |1 believe that one of the great
vices at which legislation of this sort
properly should be aimed is at creating
some kind of relationship between the
actual damages caused by a tort,
caused by a wrong, and the damages
that can be recovered as a result. But
with the latest set of amendments
here, we have permitted a judge on cer-
tain findings of egregious conduct to go
beyond what juries are permitted suc-
cessfully to impose in the way of puni-
tive damages.

The entire matter, Mr. President, is
at one level an argument on philosophy
but at another level it is a debate
about the Constitution of the United
States. The Supreme Court in several
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recent cases, while not setting a spe-
cific ceiling or cap on punitive dam-
ages itself, has spoken of serious con-
stitutional questions caused by unlim-
ited punitive damages, or by punitive
damages that are not related in any ra-
tional fashion to actual damages found
by a jury or determined by a court.

In other words, the Supreme Court of
the United States has invited the Con-
gress to do exactly what | had hoped
we would do more successfully than we
have accomplished in this bill.

But just to go over it again, we have
said that the maximum punitive dam-
ages that can effectively be awarded by
a jury are in an amount twice the total
of all economic damages and all non-
economic damages that go for pain and
suffering. And since those damages, in
very serious cases of people being
maimed for life, can well go into eight
figures, and sometimes do, we have a
very large potential remaining for pu-
nitive damages. But in addition to that
provision, in the so-called Snowe
amendment is a $250,000 figure when
twice the total of economic and non-
economic damages would be less than
$250,000, together with the right of a
judge to go beyond even the Snowe for-
mula where the judge feels that for-
mula to be too limited not to permit
proper punitive damages for particu-
larly egregious conduct.

So the Senator from North Dakota,
in a number of respects, has already
succeeded. There is no number. There
is no specific formula which limits pu-
nitive damages.

As | have said frequently, | think
there should be. Working with the laws
of my own State and a handful of other
States where punitive damages are not
allowed at all, where the cap is zero in
most cases, we find no difference in the
safety or carefulness of business enter-
prises in those States. No case has been
proven for the efficacy of punitive
damages as a deterrent, in any event.
My own view is that the original limi-
tation in this bill was an appropriate
one, but that original limitation has
twice been liberalized in the course of
this debate. And | express the fervent
hope that in concerning ourselves with
the proposition that we should not per-
mit absolutely unlimited discretion on
the part of juries, we should not have
no maximum sentence in civil cases for
wrongs, that we will make the partial
and halting move toward some kind of
rationalization which is now contained
in this bill.

Mr. President, we are in a peculiar
situation here this morning in that we
have a potential of this amendment
and one other to be dealt with and we
do not have specific limitations on the
amount of time that can be utilized for
them. So | hope that, when either the
Senator from West Virginia or the Sen-
ator from North Dakota next speaks,
we can get an indication as to when
they will finish to allow the other
amendment to take place. There will
be votes on any other amendments
which come up, but we will be asking
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unanimous consent that those votes
take place after closing arguments and
before the vote on final passage. So the
sooner we know how long these two
amendments will be debated, the ear-
lier we will be able to predict to our
Senators who are not here when they
will have to come back to the floor to
vote.

Mr.
Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr. President,
a couple of points. | agree with what
the Senator from the State of Washing-
ton said in argument to this amend-
ment.

Just for the edification of my col-
leagues—this fact has not been brought
out, | do not believe, in the debate—we
have removed caps, but people do not
realize, | think, often that there are
caps on some rather extraordinary
crimes in the Federal statutes. | will
give some examples.

Many Federal criminal fines, even for
particularly egregious crimes, do not
exceed $250,000. And that was our origi-
nal proposal, economic damages times
three or $250,000, whichever is greater.

Listen to this. If you tamper with
consumer products and it results in
death, the Federal statute limitation is
$100,000 for punitive damages. If you re-
taliate against a witness, it is $250,000.
If you assault the President, it is
$10,000. If you rob a bank with the use
of a deadly weapon, the punitive dam-
age limit cap is $10,000. Sexual exploi-
tation of children for an individual,
$100,000; in terms of an organization—
however that would work out—$200,000.
For treason—for treason—$10,000.

Now | say that in no way to defend
caps, because the Senator from West
Virginia has fought for the removal of
caps and we have, | believe, been able
to do that.

I would, in closing, remind my es-
teemed friend and colleague from the
State of North Dakota, who is as prin-
cipled a person as | have ever met, that
the Senator from the State of Washing-
ton and | have so bloodied ourselves in
making sure we come back with effec-
tive removal of caps that we have said,
and that we have been unable to obtain
unanimous consent in this body to, in
effect, make the cap total and com-
plete because of a matter of 60 seconds
in filing the amendment, that if we
bring back the amendment with any-
thing but the cap removed, that we will
vote against the motion for cloture
should there be a filibuster on the con-
ference report.

So | really do believe that we are op-
erating not only in good faith but in
good substance on removal of the cap.
I hope, therefore, that what | consider
a redundant amendment by the Sen-
ator from North Dakota would be de-
feated.

I thank the Chair and yield the floor.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

ROCKEFELLER addressed the
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Mr. DORGAN. | shall not prolong the
debate. When | have completed with
my remarks, | see no reason that you
could not enter a unanimous-consent
request to have a vote. | have no objec-
tion to a vote.

First, let me make a couple of com-
ments. The Senator from Washington
said, and | think the Senator from
West Virginia also seemed to say, the
way the bill is constructed, there real-
ly are not caps on punitive damage
awards. If that, in fact, is the case,
then | would think that they would
have no objection to accepting lan-
guage that says there are no caps on
punitive damage awards. That is what
my amendment says.

That was the Commerce Committee
position last year on this bill. It was
the right position. We raised the bar on
what you must prove to receive a puni-
tive damage award. Once we raised the
bar, we felt it inappropriate to include
caps. Now this year they want to in-
clude caps.

When the two Senators say there are
not really caps, | understand what they
are referencing. But, honestly, | think
the claimants will find there are caps.
There is $250,000 written in. That is
written there for a reason. Because,
under ordinary circumstances, that
will be a cap, two times compensatory
damages.

Let me make two other quick points.

Mr. ROCKEFELLER. Will the Sen-
ator yield?

Mr. DORGAN. | am happy to yield.

Mr. ROCKEFELLER. Just as a point
of clarification, the reason that the
$250,000 was put in there in its new con-
figuration was not in terms of the caps.
We made certain that there was an al-
ternate ceiling. So that if the economic
damages and the noneconomic damages
did not appear to arrive at $250,000 mul-
tiplied by two, that the claimant would
be guaranteed the $250,000. It is an al-
ternate ceiling.

Mr. DORGAN. If the Senators were
building a floor rather than creating a
cap, | say, God bless the floor and let
us just get rid of the cap. Let us vote
for my amendment and we will solve
this.

But, let me make two other com-
ments. First, if a company, a large
company with vast resources, produces
a product or a device that will be used
in the field of medicine discovers, dur-
ing its testing, the product is suffi-
ciently faulty in its operation and it
may cause some deaths; if the company
fails to disclose that information and
the product goes to market and some
unsuspecting patient lies on a hospital
gurney going into the operating room
and dies during a routine procedure
and later the family discovers that per-
son died because the product used was
faulty and the company knew it, | sup-
pose they would want to bring a law-
suit against the company. In that case,
I think society would want that com-
pany to be punished sufficiently so
that other companies would under-
stand you cannot do that, that Kills
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people; you ought to be punished for it.
You ought not get a slap on the wrist,
you ought to be punished for it.

That is what punitive damage awards
are for. The case | just mentioned is a
real case, and there are plenty of cases
like that.

There is not an epidemic of punitive
damage awards in this country. It hap-
pens rarely because it requires a sub-
stantial burden of proof, and we have
increased that burden. There is no liti-
gation crisis with respect to punitive
damages. In 25 years, the survey that |
have seen—1965 to 1990—says that 355
punitive damages were awarded in
State and Federal product liability
lawsuits nationwide. This is a country
of 250 million people; 355 punitive dam-
age awards nationwide. Of those
awards, 35 are larger than $10 million.
All but one of these awards were re-
duced, and 11 of the 35 were reduced to
zero.

The point I make is, this is not an
epidemic or crisis. Punitive damage
awards have not been escalating out of
control. But | do think there are cer-
tain circumstances where an enterprise
worth billions makes a conscious deci-
sion that we will risk whatever awards
exist out there because we will gain
more profit by selling this, knowing
the defects, than we will risk paying
the damages to someone injured or
killed by that product.

My own view is that there is merit on
both sides of the debate on product li-
ability. That is why | have decided to
support and have supported moving
forward, increasing the standards, try-
ing to shut down some of the litigation
in this country, because there is too
much frivolous litigation, as a matter
of fact. The country is just prone to
litigate almost everything. We have
too many lawyers in America. And we
keep training more and more every
year.

I think there is merit to the position
of the two Senators, that we ought to
do something in a reasonable way on
product liability. | think there is no
merit to putting a cap on punitive
damages. There was not merit to it last
year. They did not have it in the bill
last year. They changed their minds.
Their first instinct is correct. Always
stick with your first instinct. My
amendment will allow us to stick with
your first instinct. If the Senate
agrees, we will live with your victory
of last year deciding there shall not be
punitive damages in the product liabil-
ity bill.

Mr. President, with that, | yield the
floor.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Very briefly, Mr.
President, | think that Members should
know that this amendment by the Sen-
ator from North Dakota is all-encom-
passing and that it overrides the
amendment which was supported by
the vast majority of Members of the
Senate that does have strict limits on
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punitive damages in cases involving
small businesses, businesses with fewer
than 25 employees and individuals of
relatively modest means whose total
assets are less than half a million dol-
lars.

So they, after having been the bene-
ficiary of the last week of that very
careful protection, protection against
absolute bankruptcy, should the Dor-
gan amendment be adopted, they will
be thrown into a situation in which ab-
solutely unlimited punitive damages
can be awarded against them. It is im-
portant for Members to understand
that.

UNANIMOUS CONSENT AGREEMENT

Mr. GORTON. With that, Mr. Presi-
dent, now having cleared this with the
Democratic side, | ask unanimous con-
sent that the vote on, or in relation to,
the Dorgan amendment, or in relation
to any other amendment in order, and
final passage occur back to back at the
conclusion of the previously allotted
time with the first vote limited to 15
minutes and the other consecutive
votes in the voting sequence limited to
10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, | was
going to ask for the yeas and nays.
Mr. GORTON. | move to table the

Dorgan amendment and ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. HEFLIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. HEFLIN. Mr. President, | rise to
speak against passage of this bill. I re-
alize that, with cloture having been in-
voked, my words may not change many
votes, but maybe they might change
one or two. And then | feel like maybe
my remarks, in a strong adversarial
posture, might appeal to the reason of
Senators to encourage them to elimi-
nate some of the grossly unfair provi-
sions that are in this bill.

I might say in the beginning that I
believe the difference between the caps
that are put in this bill and the fact
that there were no caps in the last bill
reflects a change in the makeup of the
Senate, as a result of last November’s
elections.

There are caps in this bill with an
additur provision whereby a judge
could increase a jury’s award of puni-
tive damages. Clearly, that has already
been ruled on by the Supreme Court as
being unconstitutional. The case of
Dimick versus Schiedt was decided in
1935 on that issue and makes the
additur provision unconstitutional.

In my judgment, there are a number
of other unconstitutional elements
that should be pointed out. One is the
matter pertaining to the role of the
U.S. circuit courts of appeal being able
to determine controlling precedent on
the State courts within the jurisdic-
tion of the Federal circuit.
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Article Il of section 1 of the Con-
stitution, which provides that the judi-
cial power of the United States shall be
vested in one Supreme Court, has been
construed to mean that the State
courts must follow the decision of the
Supreme Court and not the lower Fed-
eral courts.

The case of Erie versus Tompkins ba-
sically says that the Federal courts, in
diversity cases, shall follow the sub-
stantive law of the State. There is no
question that the Federal courts,
through its rulemaking process and
Congress, pursuant to its powers under
the Rules Enabling Act, control in re-
gards to procedural matters. | just
want to mention that.

I want to direct the Senate’s atten-
tion to a chart that Senator LEVIN pro-
duced and used in a previous argument.
I thought it was an excellent presen-
tation, and | ask unanimous consent
that this table be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PREEMPTION OF STATE PRODUCT LIABILITY LAWS UNDER
S. 565, AS REPORTED

State laws

more favor-
able to de-
fendants

State laws
more favor-
able to plain-
tiffs

Allowed.

Liability of product sellers ..
Alcohol or drug abuse defen:
Misuse or alteration of product defense .
Punitive damage limitations
Statute of limitations
Statute of repose ...
Joint and several liability
damages).
Biomaterials provisions ... o do s Do.

Do.
Prohibited.
Allowed.

Do.

Mr. HEFLIN. Mr. President, this is
chart entitled ‘“‘Preemption of State
Product Liability Laws,” and it has a
column of State laws more favorable to
plaintiffs and State laws more favor-
able to defendants and what happens as
regards preemption under this legisla-
tion. First as to the liability of product
sellers, that is retailers, this bill pro-
hibits any laws more favorable to
plaintiff, but it allows laws more favor-
able to the defendants. Second, with re-
spect to the alcohol or drug abuse de-
fense, the bill prohibits State laws
more favorable to plaintiffs but it al-
lows State laws more favorable to de-
fendants. Third, as to the misuse or al-
teration of product defense, the bill
prohibits State laws more favorable to
plaintiffs but allows State laws more
favorable to defendants.

Punitive damage limitations are
treated the same way—unfavorable as
to plaintiffs and favorable as to defend-
ants. As to the statutes of limitations,
that is the one and only provision that
really exists in this whole bill is as to
uniformity.

With regard to the statute of repose
provision of 20 years, this bill preempts
State laws more favorable to plaintiffs
but not those State laws more favor-
able to defendants.

On the issue of eliminating joint and
several liability for noneconomic dam-
ages, this bill preempts State laws
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which are more favorable to plaintiffs
but allow State laws which are more
favorable to defendants. And you have
the biomaterials provisions which are
treated in the same manner. | think
this chart Senator LEVIN prepared is a
very excellent chart, and 1 hope my
colleagues will take time to reflect
upon it.

Now, | want to also direct my col-
leagues attention to the potential costs
of the bill, an issue which | hope will be
investigated, because | do not believe
CBO or anyone else has looked at this
matter very closely. There is language
in the bill that includes within the
scope of the word ‘‘claimant’ a govern-
mental entity which includes the Fed-
eral Government and all of its entities.

I do not think there is any question
that the purpose of this bill is to save
product manufacturers money. The
Government, as a claimant, would be
bringing suit against a defendant, and
if the purpose of the bill is to save
money, it means it saves money for the
defendant, for corporate America, when
the Federal Government brings suit.

So the cost to the Government has
never been calculated, and there are so
many things that are involved, particu-
larly like the statute of limitations
and statute of repose as to helicopters,
tanks, NASA equipment, and all of
GSA’s equipment, and every conceiv-
able way regarding which products are
purchased by the Government. The
issue of costs to the Government ought
to be looked at more closely in my
judgment.

Now, there is also a provision dealing
with foreign nationals and foreign gov-
ernments, and | realize that this is
under statutory construction, that
nothing in this title can be construed
to preempt State choice of law rules
with respect to claims brought by a
foreign nation or a citizen of a foreign
nation and, in effect, the right of any
court to transfer venue, or to apply the
law of a foreign nation, or to dismiss a
claim of a foreign nation, or of a citi-
zen of a foreign nation, on the grounds
of inconvenient forum.

In the world of terrorism today,
these issues ought to be addressed.
Hopefully, in the terrorist bill that will
come before the Senate in the coming
weeks, we will give some consideration
regarding this issue. The Senate ought
to make certain that the provisions of
this product liability bill do not in
some unintended way give some advan-
tage to a terrorist entity.

I think one of the most unfair provi-
sions in this legislation is the provision
that says that an injured party cannot
introduce in the compensatory damage
part of a trial elements of conduct that
constitute a cause of action for puni-
tive damages. Therefore, as | have
pointed out before, gross negligence,
recklessness, wantonness, intentional
conduct, and all activity of a similar
nature, is prohibited from being consid-
ered in the main trial for compen-
satory damages. To me, that is one of
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the most unfair provisions that exist in
this bill.

The biomaterials section and the def-
inition of implants therein, where
there is language regarding coming in
contact through a surgically produced
opening and coming in contact with
bodily fluids or tissue, in my judgment,
is a wide-open situation for a great
deal of problems pertaining to compo-
nent parts of the implant, and | urge
that that be carefully reviewed.

Some of these issues which | have
just reviewed—and | hope some people
in the White House are listening to me
as | speak about this—ought to be care-
fully considered not only by the De-
partment of Justice and every agency
of Government that could be affected.
Certainly, the FDA ought to consider
the language that is being placed into
this bill as to matters dealing with the
human body in that biomaterial defini-
tion of “‘loss.”

Of course, the very basic unfairness
of the bill begins with the fact that
commercial loss, which is a business
loss, is excluded from being within the
purview of this bill.

Of course, | have given illustrations
on the floor about the fact that if a fac-
tory blows up and people that are in-
jured from the faulty, defective prod-
uct, they come under this bill; but for
commercial law, they do not.

Some say the commercial loss ex-
emption might be applied to individ-
uals. | remember there was a ‘‘Dear
Colleague” letter circulated on this
issue. | would imagine in that instance
we would find it would be rarely ever
used, we might find out of 2,000 em-
ployees in a factory where a boiler
blows up, we might find that there
might be one moonlighting sock sales-
man. That would be the only way that
we would have, basically, any commer-
cial loss that would occur to that indi-
vidual.

Now, most of all of the business liti-
gation and most of the punitive dam-
ages awards that have come about are
business or commercial losses. The
case of Pennzoil versus Texaco was, for
example, probably the largest punitive
damages case that has ever been
awarded, and it was a commercial liti-
gation where business was suing other
business.

There are other provisions through-
out the bill that are very unfair, and |
have listed them in previous argu-
ments. | hope that this bill will be
carefully reviewed in conference and
we will see the removal of a great num-
ber unwise provisions.

| just appeal to the conscience of the
people that are involved who will be in
conference on this, and appeal to the
White House to look at this matter
when it reaches conference between the
House and Senate. It just shocks the
conscience to see the unfairness that
exists in all the various provisions of
this bill and | hope that | have pointed
out the key issue very clearly for my
colleagues to consider. Mr. President, |
urge that we vote no on final passage.
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Mr. ROCKEFELLER. Mr. President, |
encourage my colleagues would vote
aye on this bill.

Mr. President, while | had my doubts,
I have believed for a long time that the
Senate would eventually come to this
point. Inexorably, it would happen.
After many years of debate, many
years of filibusters on this Senate
floor, this body finally has a chance to
cast its vote for what | think is respon-
sible, balanced punitive damages tort
reform.

I think the vote yesterday was his-
toric. The Senate, for the first time,
broke the log jam that has blocked ac-
tion on what | referred to last night as
a deadly serious issue, and the Senate
has blocked that for years and years.
Now the Senate has said, ‘“‘proceed.”’

My belief that this time would come
is based on several points. First and
foremost, the problems with our puni-
tive damages system cry out for solu-
tions. We are here for that purpose. We
were elected to address the problems
that require attention and action. We
have done so to the best of our ability.

In this case, because products by def-
inition, virtually, involve interstate
commerce—that point has been made
but not accepted, | suppose, by all—70
percent of everything we make in West
Virginia is sold in another State. By
definition, States cannot preoccupy
this field. This is precisely an area
where Congress needs to step in.

Each State really cannot fix the
flaws of the country’s interstate prod-
uct liability system. That is because
the biggest problem involves the patch-
work—yvaried, unpredictable nature—of
every State in the union having dif-
ferent product liability rules and
standards.

Businesses that sell or manufacture
products are subject to the endless con-
fusion, the hassle, the court costs, the
wasteful costs, in general, of this maze.

Consumers who want safe products
want more products that will increase
their safety and cannot get them. Con-
sumers who are victims of defective
products and cannot get recompensed
for an average of 3 years, are also hurt
by the delays and the costs that stem
from the product liability system. So
businesses hurt, consumers are hurt.
We have a problem.

My interest in these problems really
stem from seeing the way they hurt my
own State of West Virginia. Manufac-
turers, small businesses, the fear, con-
sumers, workers, and the victims of de-
fective products.

The Senator from North Dakota sev-
eral moments ago said that there has
only been x numbers of liability cases
in the last 2 years, 10 years whatever.
That argument has been used many,
many times. It is a very misleading,
false argument. It is not the number of
punitive damages awards that have
been granted. It is the threat which ex-
ists in every case, in every suit, of
which there are unending numbers in
this litigious society.
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It is the threat of litigation that is
the problem and has crushed so much
innovation and research and develop-
ment which would help consumers.

My interest, again, in West Virginia
comes from knowing people who di-
rectly have suffered from this and have
gone out of business from this, as well
as victims who have been hurt by this.
| have seen the victims who came back
from the Persian Gulf war with some-
thing called a mystery syndrome ill-
ness which the Defense Department
says does not exist, but | see these peo-
ple and I know it does exist.

When we see the people, and we see
the individuals and we see they are
hurt, we want to help them. To put it
simply, then, the product liability sys-
tem is broken. The Congress and the
President must have parity.

Second, | have believed that a prod-
uct liability reform bill would eventu-
ally pass this Senate because of the
way some Members have approached
the effort to cause it to pass, which I
believe it will.

Members of both sides of the aisle
have been troubled by the problems
with product liability. Some time ago
the bipartisan team work necessary to
enact legislation began to form. In the
past 4 years, the Senator from the
State of Washington and | have had the
job of leading that team. The Senator
from Washington and | made a pact: To
promote a balanced, moderate, serious,
legislative remedy to these problems in
product liability, tort reform.

We let the businesses interested in
reform know that the consumers and
victims had to be the winners of re-
form, too. We made that very clear and
have made that very clear up until the
very last moments. We have kept mak-
ing it clear.

We explained to the general public
that the harm done to business by the
problems with product liability also
hurt the general public, which is called
the rest of the country. They cost jobs,
they stifle the innovation needed to
make safer drugs and products, and
they impose an enormous hidden tax
on every American.

That is why we devised a bill to deal
with the range of problems that affect
different sectors of the society, and we
did it fairly. In this legislation we pro-
mote quicker settlements through al-
ternative dispute resolution. We in-
sisted on that so victims get compensa-
tion faster. We give the victims of
harm done by substances like asbestos
enough time to seek relief by saying
the clock can only run after they dis-
cover the harm that they are suffering
and, again, the reason, the cause of the
harm they are suffering.

We have made a number of adjust-
ments in the way businesses are made
liable for the impact of products where
the rules are not fair to them.

But my point is also that this bill re-
flects the balance and the moderation
that emerges when Members of both
sides of the aisle choose to work to-
gether, choose to trust one another,
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choose to accommodate the diverse
concerns that arise when a complicated
topic like product liability comes up.

We are not seeing a lot of bipartisan-
ship in the legislative process these
days, and it is sad. It is more than sad
for the country, it is grievous. | find all
of that very troublesome. | think it is
essentially a disservice to the country.
We are a diverse nation with a Govern-
ment designed to represent our dif-
ferences and built with checks and bal-
ances on one another. We should draw
on the strength of that diversity.
Democrats and Republicans in the Sen-
ate should spend more time, | think,
working together on the country’s
problems, working out solutions that
will last and that will take root.

I think we do that in this bill. And
when we do have bipartisan coopera-
tion and it works, it only encourages
us to do more, | hope. That is why the
Senator from Washington and | formed
the team to deal with the problems of
product liability, and we intend to
maintain that bipartisanship until we
see a bill signed into law sometime
later this year.

Finally, my belief that product li-
ability legislation would pass has been
based on the talent and the leadership
that have been invested in this effort.
Many Members of this body have con-
tributed to this arduous, difficult ef-
fort. Senators DobbD and LIEBERMAN
have been staunch allies, and their
staffs, Tony Orza and Nina Bang-Jen-
sen. Senators on the other side of the
aisle, from the majority leader to the
chairmen of the Commerce and Judici-
ary Committees, have played essential
roles in this. It is impossible to fully
explain how much | respect and appre-
ciate the Senator from Washington,
SLADE GORTON. | think he stands out
for, first of all, his acumen, his amaz-
ing mind, his tenacity, the wisdom of
his counsel, his calmness under sub-
stantial fire, and his commitment to
reform.

The staff who have assisted in this ef-
fort | think deserve medals for their
valor and service and for their, by the
way, exhaustion. On Senator GORTON’S
staff, Lance Bultena and Trent
Erickson have been steady, quiet, dog-
ged, and perfect in helping us work this
through.

Assisting me, | cannot thank enough,
and | would need to start with Tamera
Stanton, who is my legislative director
who sits at my left as | speak, who
masters all subjects with tenacity and
with understanding, is skillful in her
sense of nuance, strategy, politics, and
policy; Ellen Doneski, who does not
know how to stop working, and as a re-
sult never does stop working and ac-
complishes incredible, amazing things,
often many at the same time, so she
just never stops working; Jim Gottlieb
and Bill Brew, both in fact lawyers,
which we need in our office. And they
have both been brilliant, skillful, dog-
ged, and successful. Without their la-
bors and their incredible talent we
would not be at this point.
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I do not want to take the body’s
time, but | just want to make the point
again that, if you pick up the paper,
you will read Senator GORTON’S name.
If you listen to the television, you will
hear his name and Senator HOLLINGS’
name. And they can both do all of this
on their own, pretty much, anyway.
But actually it does not quite work out
that way. Just as Senator HOLLINGS,
Kevin Curtin, and others—it is the pub-
lic that needs to know, while they are
in their orgy of dislike for the Federal
Government, that there are incredible
people called staff of the U.S. Senators
who make possible what it is that we
do.

I want to acknowledge with respect
the persistence and commitment of the
flag-bearers who took the other side on
this issue. The Senators from Alabama
and South Carolina are daunting in
their own legal minds and ferocity
when it comes to this issue—both of
them. They are different in many ways,
the same in many ways, but both of
them are extraordinary in their com-
mitment to their beliefs. | hope they
would agree it was a fair and open de-
bate. They prevailed in the past with-
out exception. It worked out the other
way this time.

This has not been an easy issue for
anybody involved. The legal system is
a very serious part of our national fab-
ric and life. The rights of every Amer-
ican are fundamental and are not to be
tampered with easily. | have always
felt that, as | have fought for product
liability reform, in a sense | restate my
pledge to navigate the remainder of the
legislative process with a deep commit-
ment to the principles of fairness and
justice.

But | remain absolutely sure that it
is time to fix this broken part of our
legal system, and | think we have done
a lot of it. The country is saddled with
costs, with waste, with problems that
can be eased with the reforms in this
legislation.

The PRESIDING OFFICER (Mr.
SANTORUM). The time of the Senator
has expired.

Mr. ROCKEFELLER. Mr. President, |
ask for an additional 60 seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. | am proud to
give the Senate a chance, finally, to
cast its vote on a balanced legislative
remedy. | am relieved we restored a
bill simply dealing with product liabil-
ity and with the important changes
worked out in the final hours that rep-
resent the bipartisanship and the bal-
ance that we sought from the begin-
ning of this effort.

I am confident that President Clin-
ton will sign this bill with whatever
perfections we can make. | hope we will
soon see the benefits of reform and
demonstrate to the skeptics that the
changes are in the entire Nation’s in-
terests.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.
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Mr. GORTON. Mr. President, first a
procedural announcement. Thirty min-
utes remains under the order with re-
spect to debate on product liability.
Senators in their offices, therefore,
should be on notice that approximately
at 11:40 there will be a vote on my mo-
tion to table the Dorgan amendment,
followed immediately by a vote on
final passage of the product liability
bill with, we think, the substitute
adopted by voice vote. So Members
should be prepared to come to the floor
at or shortly after 11:40.

On a second matter, in which | know
I am joined by my colleague from West
Virginia, regrettably, due to the inabil-
ity of the Senators from Washington
and West Virginia to get unanimous
consent to make one additional change
in their proposal, the so-called new
trial provision after an additur remains
in this bill. The Senators from West
Virginia and Washington have pledged
that the bill will not be presented by
them to this body with that provision
in it, and that pledge remains.

Other than that, this bill is the work
of many years of effort culminated in
this Congress, as in the last Congress,
by the joint efforts of the Senator from
West Virginia and myself, and of many
others whom | will mention after we
have had a final vote. Together, with
the input from Members on both sides
of the aisle, I am confident that the
bill will pass and that it will represent
a significant step forward.

Mr. President, one other comment
that | make as a sponsor and one of the
people who drafted this bill in the puni-
tive damages section, we included an
additive provision at the request of the
Department of Justice of the United
States, with the assurance that the
provision is constitutional. That opin-
ion, in my view, is correct. Such provi-
sions are found in the laws of many
States. If a court should, however, find
the additive provisions to be unconsti-
tutional, it is our intention that the
remainder of the punitive damages pro-
vision will stand and that only the ad-
ditive provision which is now found in
section 107(b)(3) would be severed.

Mr. President, one argument against
congressional legislation in this field,
which has been raised by almost all of
those who have come here to speak
against it, is that we should not inter-
fere in the Federal system with the
laws of the 50 States. It is a curious ar-
gument as it is generally advanced by
those Members of this body who are
most anxious to interfere with the pre-
rogatives of the States in many areas
for which there is no explicit constitu-
tional warrant. This, however, is a case
in which congressional legislation is
expressly warranted by the Constitu-
tion, and may very well have been an-
ticipated, or would have been antici-
pated had they known what the econ-
omy of the United States would look
like in the late 20th century, by those
who wrote the Constitution itself. One
of the principal reasons for the Con-
stitutional Convention was the chaos
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that attended interstate commerce
among the 13 States after the close of
the War of the Revolution and before
the adoption of the Constitution.

So under article I, section 8, clause 3,
the interstate commerce clause, the
Congress is invited, is given plenary
power over interstate commerce. Of
course, most of the products with
which this bill deals are made of mate-
rials that arrive in interstate com-
merce and are sold after they are man-
ufactured in interstate commerce, and
a far greater degree of uniformity that
is now in this bill would be constitu-
tionally warranted. The compromises
in this bill are in certain cases politi-
cal and in other cases highly principled
attempts to provide a degree of pre-
dictability and uniformity which will
lead to more economic development,
greater jobs, and better products for
consumers with the very real history of
local control over our courts and over
our litigation. But as long ago as in the
Federalist Papers, Alexander Hamilton
made it clear that one of the key pur-
poses of the Constitution was to pre-
vent interstate commerce from being,
and | quote him: *‘“Fettered, inter-
rupted, and narrowed’” by parochial
State regulations.

That, regrettably, is exactly what we
have, particularly in that handful of
States, often in rural counties, in
which we find repeated huge punitive
damage awards, almost invariably en-
tered against out-of-State defendants
or out-of-State corporations in a way
which fetters, interrupts, and narrows
interstate commerce by discouraging
research and development and discour-
aging the marketing of new products.
We have seen that happen in instance
after instance in which companies
large and small have found it improvi-
dent to develop new products to cure
previously incurably diseases or to
solve problems in our society because
they might have an adverse impact on
some individual, and that individual
might sue and that individual might
persuade a jury in someplace or an-
other to award punitive damages in an
amount that would make it utterly un-
profitable ever to have entered that
business in the first place.

Perhaps worse, and perhaps a greater
interference with interstate commerce,
is successful defense litigation where
large companies find that they have
spent tens of millions of dollars suc-
cessfully defending against product li-
ability litigation over products, that
gross price of which is far less than
those legal fees. So they say, ‘“Why
produce parts for implant into the bod-
ies of people of the United States, as
much good as those things do?"

It is our hope to make a modest step
forward in creating a balance, not by
denying any person the right to go to
court, not by limiting the actual dam-
ages that any individual can receive for
an act which is the responsibility of
the individual or company which is
called upon to make payment, but to
see to it that there are fewer arbitrary
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judgments; that less of the time de-
fendants are required to pay for the
negligence or for the acts of others.

Mr. President, a day or so ago, the
Senator from California [Mrs. BOXER],
argued at length with respect to the
McCain-Lieberman portions of this bill
on biomaterials and that corporations
would be allowed to set up shell sub-
sidiaries and protect themselves from
liabilities.

That concern was raised in the Com-
merce Committee by the Senator from
Nebraska [Mr. ExoN], and expressly
taken care of by an amendment that
will allow piercing that corporate shell
and not preventing the corporation,
which is actually in control and which
has assets, from protecting itself from
the consequences of its own negligence.

But basically, Mr. President, we now
have a product liability bill which in-
cludes a statutory repose for products
that are used in a business enterprise.
We have a limitation on joint liability
with respect to noneconomic dam-
ages—that is, pain and suffering—
under which we simply say that you
are responsible as a defendant for the
degree to which you have harmed the
claimant, but that a defendant that is
only 10 or 20 percent responsible for
these damages is not going to be
charged for the entire verdict simply
because some other defendant cannot
be reached.

We have imposed some modest ra-
tionality on the award of punitive dam-
ages. My colleague here this morning
came up with one of the best sets of ex-
amples | have ever heard, something
which has not been brought before the
Senate in this 3 weeks, when he points
out that for all practical purposes
every Federal criminal statute which
includes the right to a fine as a part of
the sentence has a limitation on those
fines, and yet to be subjected to a
criminal fine one must be found guilty
beyond a reasonable doubt. One has all
of the protections of the fifth amend-
ment against self-incrimination. And
yet here we, the Congress of the United
States, have set a maximum fine,
$10,000; maximum fine, $25,000. | think
the maximum fine they found was
$250,000.

We vote for these criminal penalties,
and yet our opponents tell us how out-
rageous it is in a civil case, with no
fifth amendment rights, no standard of
proof beyond a reasonable doubt, how
unreasonable it is to set any limit on
what a jury can do in the way of pun-
ishment—punishment over and beyond
all of the damages that are actually
proven by the claimant in a particular
case.

Mr. President, this bill is not a per-
fect bill, in my view, and it is not a
perfect bill because it does not limit
that form of arbitrary punishment suf-
ficiently. But it does begin down a road
which we have been invited to take by
the Supreme Court of the United
States which says without having set
standards itself that there are con-
stitutional implications to unlimited
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punitive damage verdicts. And so here
we have an experiment. We attempt to
balance the rights of trial lawyers
against the necessity for a better and
more effective economy, one in which
people are encouraged to innovate, to
create new jobs and to create new prod-
ucts for the American people.

We have been at this for a long time.
I know from personal experience that
there were product liability bills in the
Senate and in the Commerce Commit-
tee on which | serve as long ago as 1982.
| suspect that they existed before that
time. | can remember one product li-
ability bill in that committee against
which | voted myself because it seemed
to me it went too far, that it was un-
balanced on the other side. This one is
not, Mr. President. This one is a good
piece of legislation. It is something
that will help the American economy
and help the cause of balanced and ap-
propriate justice.

Finally, Mr. President, it is a prece-
dent in a sense but it has one preceding
element. A year or so ago, we passed a
very modest product liability bill for
piston driven aircraft. The legal sys-
tem, the legal system defended by the
other side here, had destroyed that
business, reduced its production by 95
percent. A modest change in the law at
the Federal level has already contrib-
uted to the recovery, the beginning of
the recovery of that business—a dra-
matic illustration that the horror sto-
ries are not true and that the promises
made by the proponents of this litiga-
tion have been proven to be valid by
history. If my colleagues will vote for
this, if we get it accepted by the House
and signed by the President of the
United States, this country will be sig-
nificantly better off.

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Oh, so reasoned, says
my distinguished colleague from Wash-
ington. It is so balanced. GOPAC has
taken over. GINGRICH is the Speaker,
and there is a contract. Look at the
elements of this contract. Part and
parcel either by way of amendments
here or in bills on the House side or
what they have in mind is not just
product liability but they have limit-
ing pain and suffering damages; they
have limiting the punitive damages;
they tried to fit in medical mal-
practice; they tried to then limit plain-
tiff’s attorney’s fees. They voted
against the fees on the defendants.
They were not making enough. They
ought to make more than $133,000 a
year. They tried to limit punitive dam-
ages in all civil cases. The English rule
is in the bill over on the House side;
the alternative dispute resolution with
the plaintiff having to pay all the fees;
the securities litigation, the FDA and
FAA rules where they would bar dam-
ages if the product is approved by ei-
ther of those entities; they exempt the
medical devices and the doctors, a pro-
vision about frivolous suits, statutes of
repose; restricted submission of evi-
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dence is in this bill, in the House bills,
bifurcation of the trials, both actual
and punitive damages. Then they even
put in an unconstitutional additur pro-
vision here.

Like the sheepdog had tasted blood,
with product liability they are going to
gobble up all the other rights and say
it is so reasoned and so balanced.

One exemption they have from all
this, Mr. President. One exemption—
the manufacturers, the very crowd that
through this bill continue to put in the
amendments and everything else. They
exempt the manufacturer and apply
this all to the injured party and have
the unmitigated gall to come up here
and say they are for consumers. Why,
heavens above. Come on.

I ask unanimous consent to include
in the RECORD the State-based organi-
zations opposed to this legal reform
bill.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

STATE BASED ORGANIZATIONS OPPOSED TO

“LEGAL REFORM’’ IN THE SENATE (S. 565)

Alaska PIRG.

Arizona Citizen Action.

California Citizen Action.

Center for Public Interest Law at the Uni-
versity of San Diego.

California Crime Victims Legal Clinic.

Fair Housing Council of San Gabriel Val-
ley.

Colorado Steelworkers Union Local 2102.

Coalition of Silicon Survivors.

Colorado DES Action.

Denver UAW.

Colorado ACLU.

Denver Gray Panthers.

Colorado Public Interest Research Group
(COPIRG).

Colorado Clean Water Action.

Colorado Senior Lobby.

Connecticut Citizen Action Group.

ConnPIRG (Connecticut Public
Research Group).

Delaware Coalition for Accountability and
Justice.

Delaware AARP.

Delaware Council of Senior Citizens.

Delaware AFL-CIO.

Delaware Federation of Women’s Clubs.

Delaware Women and Wellness.

Delaware Breast Cancer Coalition.

Building Trades Council of Delaware.

UAW Local 1183—Delaware.

Delaware Sierra Club.

Delaware Audubon Society.

Save the Wetlands and Bays—Delaware.

Georgia Consumer Center.

Idaho Citizens Action Network.

Idaho Consumer Affairs, Inc.

Ilinois Council Against Handgun Violence.

Citizens Action Coalition of Indiana.

Planned Parenthood of Maryland.

Law Foundation of Prince George’s Coun-
ty.
Maryland Sierra Club.

Teamsters Joint Council No. 62.

UFCW Local 440.

White Lung Association & National Asbes-
tos Victims.

Sexual Assault/Domestic Violence Center,
Inc.

IBEW Local 24.

Maryland Clean Water Action.

Maryland Employment Lawyers Associa-
tion.

Health Education Resource Organization
(H.E.R.O.).

Environmental Action Foundation.

Interest
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Massachusetts Consumer Association.

Minnesotans for Safe Foods.

Missouri PIRG.

Montana PIRG.

Nebraska Coalition for Accountability &
Justice.

Nebraska Farmers Union.

Nebraska Women'’s Political Network.

Nebraska National Organization for
Women.

United Rubber Workers of America, Local
286.

Communications Workers of America,
Local 7470.

Nebraska Head Injury Association.

Nebraska Center for Rural Affairs.

White Lung Association of New Jersey.

Consumers League of New Jersey.

Cornucopia Network of New Jersey.

New Jersey DES Action.

New Jersey Environmental Federation.

New Mexico Citizen Action.

Essex West Hudson Labor Council.

Uniformed Firefighters Association of
Greater New York.

New York Consumer Assembly.

Niagara Consumer Association.

North Carolina Consumers Council.

North Dakota Public Employees Associa-
tion.

North Dakota DES Action.

North Dakota Clean Water Action.

Dakota Center for Independent Living.

North Dakota Breast Implant Coalition.

North Dakota Progressive Coalition.

Laborer’s International Union, Local 580.

Boilermaker’s Local 647.

Ironworkers Local 793.

United Transportation Union.

Sierra Club, Agassiz Basin Group.

Plumbers & Pipefitters Local 338.

United Church of Christ.

Teamsters Local 116.

Teamsters Local 123.

Plumbers & Pipefitters, Local 795.

Workers Against Inhumane Treatment.

Ohio Consumer League.

Oregon Fair Share.

Oregon Consumer League.

Pennsylvania Citizens Consumer Council.

Pennsylvania Institute for Community
Services.

SmokeFree Pennsylvania.

South Dakota AFSCME.

East River Group Sierra Club.

Black Hills Group Sierra Club.

South Dakota State University.

IBEW, Local 426.

South Dakota DES Action.

South Dakota Peace & Justice Center.

Native American Women’s Health & Edu-
cation Center.

Native American Women’s Reproductive
Rights Coalition.

South Dakota AFL-CIO.

UFCW Local 304A.

Yankton Sioux Tribe.

South Dakota Coalition Against Domestic
Violence.

South Dakota Advocacy Network.

South Dakota United Transportation
Union.

South Dakota United Paperworkers Inter-
national Union.

Texas Alliance for Human Needs.

Texas Public Citizen.

Vermont PIRG.

WASHPIRG (Washington Public
Research Group).

Wisconsin PIRG.

Interest

CITIZEN ACTION,
Montgomery, AL, April 26, 1995.
Hon. RICHARD SHELBY,
U.S. Senate,
Washington, DC.
DEAR SENATOR SHELBY: On behalf of our
members, | am writing to thank you for your
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past opposition to federal ‘““tort reform’’ leg-
islation and to offer our support in your ef-
forts this year.

As you know, Governor Fob James, in his
April 18th State of the State Address, stated
that “intrusive federal law should not dic-
tate tort reform legislation to the states.”
You might also be interested to know that
similar sentiments have been reflected by
the majority of audiences in several forums
I have attended on the issued in the past
month.

Our members also are deeply concerned
about the consequences of capping punitive
damages and eliminating joint and several
liability for non-economic damages. Propos-
als such as these threaten public safety in
Alabama by removing the deterrent effect of
punitive damages, and they discriminate
against those most likely to suffer non-eco-
nomic damages, such as women, seniors, and
children.

Thank you again for your leadership in
fighting to uphold the democratic principles
embodied in our state civil justice system
and for voting ‘“no’” on the upcoming cloture
votes on S. 565. Please do not hesitate to call
on me for any assistance on this matter in
the coming weeks.

Sincerely yours,
MIKE ODOM,
Executive Director.

ARIZONA CONSUMERS COUNCIL,
Phoenix, AZ, April 19, 1995.
Senator JOHN MCCAIN,
Russell Office Building,
Washington, DC.

DEAR SENATOR MCCAIN: Two bills are ex-
pected to come to the floor this week—The
Telecommunications Competition and De-
regulation Act of 1995, and the Product Li-
ability Fairness Act of 1995. We believe that
these bills are both anti-consumer and anti-
competitive.

Consumers have been strong in their re-
quests to continue regulation of cable and in
feeling that their bills have gone too high—
three times the rate of inflation—for this
service. Reregulation was the ONLY bill
which was passed over the veto of President
Bush.

Your office asked me to represent you on
KFYI in favor of reregulation at that time. |
did my best on that program.

Local cable companies now have a network
which pass 96% of the homes in the country.
They are best positioned to compete with the
monopoly local telephone companies. This
bill would permit these local monopolies to
buy each other, merge or joint venture, thus
eliminating the most likely competitor in
each market. This means the promised bene-
fits of competition, including lower prices,
greater innovation and better service may
never be realized by most consumers.

S. 565 sets arbitrary limits on punitive
damages and eliminates joint and several li-
ability for non-economic damages. This bill
will restrict the ability of injured consumers
to obtain full and fair compensation for their
injuries, and for juries to act to prevent fur-
ther wrongdoing.

The Arizona Consumers Council which rep-
resents consumers in all countries of the
state and was organized in 1966 is also a
member of Consumer Federation of America,
who represent 50 million consumers nation-
wide, we urge you to opposed S. 652. and also
S. 565.

Sincerely,
PHYLLIS ROWE,
President.
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CONSUMER FEDERATION
OF CALIFORNIA,
Westminster, CA, April 18, 1995.
Re Opposition to S. 565 and S. 454.

Senator BARBARA BOXER,
U.S. Senate,
Washington, DC.

DEAR SENATOR BOXER: On behalf of the
Consumer Federation of California, | wish to
express strong opposition to S 565, the
“Product Liability Fairness Act of 1995.”” In-
jured consumers would not be able to obtain
full and fair compensation if this legislation
is passed.

The two major provisions of this legisla-
tion would have a far reaching, negative im-
pact on consumers and workers. First, this
bill would set arbitrary limits on punitive
damage awards of $250,000 or three times eco-
nomic damages, reducing the ability to deter
corporations from inflicting harm on others
and threatening Americans’ economic secu-
rity and well being. At a time when Congress
is talking about increasing personal respon-
sibility, it makes no sense to reduce the re-
sponsibility of corporations guilty of manu-
facturing or selling dangerous products.

Second, this bill would eliminate joint and
several liability for noneconomic damages,
making it difficult for consumers to recover
costs related to injuries such as the loss of
reproductive capacity, loss of sight, or dis-
figurement. Those injuries deserve to be
compensated and should not be treated as
less important than the loss of high salaries
or investment income.

Consumer Federation of California also
urges you to oppose S. 454, ““The Health Care
Liability and Quality Assurance Act’” which
would severely affect the rights of injured
patients.

| urge you to act to prevent passage of this
legislation, which would greatly restrict the
ability of the consumer to be compensated
fully for injuries and to act to prevent fur-
ther wrong doing.

Sincerely,
Dr. REGENE L. MITCHELL,
President.
MOTOR VOTERS,
Sacramento, CA, April 19, 1995.
Re S. 565: Oppose.
Hon. DIANE FEINSTEIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR FEINSTEIN: Motor Voters is
a non-profit, non-partisan auto safety orga-
nization founded in Lemon Grove, outside
San Diego, in 1979.

This letter is to urge you to oppose S. 565,
the product liability measure. Our members
include parents of children who suffered per-
manent, debilitating brain injuries or who
were Killed due to the deliberate disregard of
auto manufacturers.

It would be impossible to tell you how
strongly those parents feel that companies
need to be held accountable for their actions.
In fact, they wish to see the law strength-
ened to provide for felony criminal penalties
for corporate executives who knowingly mar-
ket unsafe products.

Corporate executive are too insulated from
the damage they inflict upon their cus-
tomers and the public at large. If they were
more personally accountable, it would pro-
vide a desperately needed incentive for them
to consider more than their bottom line.

In the absence of criminal penalties, the
only hope we have of curbing rampant cor-
porate misconduct is through product liabil-
ity laws. It is appalling that special interests
are seeking to restrict remedies in consum-
ers’ court of last resort. The “‘loser pays”
concept is particularly pernicious, as it en-
tirely ignores the unequal footing of the two
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parties. Individuals already risk a great deal
when they sue a giant corporation, and expe-
rience tremendous stress. A family with a
brain-injured child has enough to worry
about without the danger that, if their attor-
ney makes a mistake, they can be totally
impoverished.

Ironically, many advances in safety tech-
nology, spurred by lawsuits, end up benefit-
ing everyone—including companies. For ex-
ample, here in California, many former de-
fense contractors are converting to making
auto safety components such as air bags. The
demand for improved safety is spawning an
entire new industry and creating new, high-
tech jobs. It is time to move forward, not
back.

For all of the above reasons, | urge your
““no’’ vote on S. 565.

Sincerely,
ROSEMARY SHAHAN,
President.

CALIFORNIA PUBLIC INTEREST
RESEARCH GROUP,
Los Angeles, CA, April 24, 1995.
Protect Victims of Dangerous Products—Op-
pose Cloture and Vote ““No’” on S. 565.
Hon. DIANNE FEINSTEIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR FEINSTEIN, We are writing
on behalf of CALPIRG’s members, and on be-
half of all residents of California to urge
your strong opposition to proposed legisla-
tion, S. 565, that would eviscerate the rights
of victims of dangerous and defective prod-
ucts. As you know, CALPIRG is a statewide,
non-profit, nonpartisan consumer and envi-
ronmental advocacy group that has fought
to protect the rights of consumers for many
years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness’” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
MARY RAFTERY,
Legislative Director.
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COALITION FOR
ACCOUNTABILITY & JUSTICE,
April 21, 1995.
Hon. BEN NIGHTHORSE CAMPBELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CAMPBELL: We, the under-
signed individuals and organizations, urge
you to oppose efforts to weaken America’s
civil justice system. We urge you to vote
against cloture on S. 565, the product liabil-
ity measure sponsored by Sens. Gorton and
Rockefeller, or any other legislation that
would weaken the rights of the citizens of
Colorado.

By restricting the rights of victims of dan-
gerous and defective products, this measure
undermines the role of the civil justice sys-
tem in redressing damages and deterring
harmful behavior. By giving ‘‘non-economic’’
damages second-class treatment, the bill dis-
criminates against populations with less
earning power, specifically women, children,
seniors and low- and middle-income workers.
Under S. 565, the U.S. would have a two-tier
system of justice where rich, high-salaried
workers would be accorded better treatment
and higher damage awards than the rest of
us. Finally, by establishing brand new fed-
eral rules for product liability cases, S. 565
removes from state authority and oversight
a civil justice system that, despite the hy-
perbole of the big business interests backing
this legislation, has served consumers and
the residents of Colorado exceedingly well.

S. 565 is far more restrictive than last
year’s Senate product liability bill. First and
foremost, the bill establishes a cap on puni-
tive damages of three times economic loss,
or $250,000, whichever is greater. Under this
cap, corporations will be punished more if
they injure or Kkill a corporate executive
than if the same conduct harms a child, a
senior citizen, or a schoolteacher. How can
this be fair? In addition, the bill establishes
a 20 year limit on lawsuits for capital
goods—in last year’s bill, the limit was 25
years. Moreover, S. 565 adds protection for
manufacturers of raw materials in medical
devices and for rental car companies, and re-
duces manufacturer liability for misuses or
alterations made to the product by anyone
else—provisions that were not in last year’s
bill. Even if one reasonably believes that the
measure introduced by Sens. Gorton and
Rockefeller is sound public policy (which we
do not), it must ultimately be reconciled
with the extreme revisions to the civil jus-
tice system recently adopted by the House of
Representatives. H.R. 956, in addition to the
provisions outlined above, enacts an arbi-
trary cap on pain and suffering awards in
medical malpractice and cases involving
drugs and medical devices, at the same time
it offers an automatic punitive damages
shield for products that have received FDA
approval. In addition, the House measure ex-
tends the cap on punitive damages to all
civil lawsuits, and establishes an arbitrary 15
year statute of repose for product liability
cases.

Passage of either of these measures, or a
combination of the two, would cause griev-
ous harm to the people who have elected
you—and depend on you—to represent their
interests in Congress. We urge you to oppose
any effort to weaken or federalize product li-
ability laws, and to vote ‘“no’ on cloture on
S. 565, on S. 565, and on any conference com-
mittee reported-measure restricting the
rights of consumers.

Sincerely,
Julie Shiels, Son Kkilled by defective
bunkbed; International Steelworkers

Union, Local 2102; Coalition of Silicon
Survivors; DES Action, Colorado Chap-
ter; Denver United Auto Workers;
ACLU of Colorado; Gray Panthers of
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Denver; Colorado Public Interest Re-
search Group (CoPIRG); Clean Water
Action, Colorado Chapter; Ann Ilves,
Silicon breast survivor, DES survivor;
Oil, Chemical & Atomic Worker Inter-
national Union, AFL-CIO; Colorado
Senior Lobby.

COLORADO PUBLIC INTEREST
RESEARCH GROUP,
Denver, CO, April 24, 1995.
Re Protect Victims of Dangerous Products—
Oppose Cloture and Vote No. on S. 565.

Hon. BEN NIGHTHORSE CAMPBELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR NIGHTHORSE CAMPBELL: We
are writing on behalf of COPIRG’s members,
and on behalf of all residents of Colorado to
urge your strong opposition to proposed leg-
islation, S. 565, that would eviscerate the
rights of victims of dangerous and defective
products. As you know, COPIRG is a state-
wide, non-profit, nonpartisan consumer and
environmental advocacy group that has
fought to protect the rights of consumers for
many years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
RICHARD MCCLINTOCK,
Executive Director.

CONNECTICUT PUBLIC INTEREST
RESEARCH GROUP,
Hartford, CT, April 24, 1995.
Re Protect Victims of Dangerous Products—
Oppose Cloture and Vote ‘““No’” on S. 565

Hon. CHRIs DoDD,
U.S. Senate
Washington, DC.

DEAR SENATOR DoDD: We are writing on be-
half of ConnPIRG’s members, and on behalf
of all residents of Connecticut to urge your
strong opposition to proposed legislation, S.
565, that would eviscerate the rights of vic-
tims of dangerous and defective products. As
you know, ConnPIRG is a statewide; non-
profit, nonpartisan consumer and environ-
mental advocacy group that has fought to
protect the rights of consumers for many
years.
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Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness’” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its cap on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
JAMES AMSPACHER,
Organizing Director.
CONNECTICUT CITIZEN
ACTION GROUP,
West Hartford, CT.
Senator CHRISTOPHER DoDD,
Senate Office Building,
Washington, DC

DEAR SENATOR DoDD: On behalf of the Con-
necticut Citizen Action Group, I'm asking
you to oppose Senate Bill 565 and to vote
against cloture. S. 565, called the ‘“‘Product
Liability Fairness Act’’ does nothing to pro-
tect consumers. Instead, it lets corporate
wrongdoers off the hook when they produce
products that injure consumers.

First, this bill sets arbitrary caps on puni-
tive damages of $250,000 or three times the
out-of-pocket expenses. Ordinary citizens
serving on juries use these awards to punish
and deter outrageous and dangerous behavior
by corporations.

Second, this bill makes it more difficult
for victims with less earning power—particu-
larly seniors, women and children—to re-
cover the fair cost of their injuries. Consum-
ers and workers injured through no fault of
their own, but by the actions of more than
one wrongdoer would have to prove the de-
gree of fault of each liable party. If any
wrongdoer were unable to pay its share, the
injured consumer would have to bear the
cost.

Senator Dodd, these reforms are wrong-
minded. They imperil ordinary consumers
and we ask that you work to defeat such
measures. Again, please vote against S. 565
and against cloture.

GREGORY HADDAD,
Legislative Director.
DELAWARE COALITION FOR
ACCOUNTABILITY AND JUSTICE,
April 24, 1995.
Hon. WILLIAM ROTH,
Hon. JOSEPH BIDEN,
U.S. Senate,
Washington, DC.

DEAR SENATORS: We, the undersigned indi-

viduals and organizations, urge you to op-
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pose efforts to weaken America’s civil jus-
tice system. We urge you to vote against clo-
ture on S. 565, the product liability measure
sponsored by Sens. Gorton and Rockefeller,
or any other legislation that would weaken
the rights of the citizens of Delaware.

By restricting the rights of victims of dan-
gerous and defective products, this measure
undermines the role of the civil justice sys-
tem in redressing damages, and deterring
harmful behavior. By giving ‘““noneconomic”
damages second-class treatment, the bill dis-
criminates against populations with less
earning power, specifically women, children,
seniors and low- and middle-income workers.
Under S. 565, the U.S. would have a two-
tiered system of justice where rich, high-sal-
aried workers would be accorded better
treatment and higher damage awards than
the rest of us. Finally, by establishing brand
new federal rules for product liability cases,
S. 565 removes from state authority and
oversight a civil justice system that, despite
the hyperbole of the big business interests
backing this legislation, has served consum-

ers and the residents of Delaware exceed-
ingly well.
S. 565 is far more restrictive than last

year’s Senate product liability bill. First and
foremost, the bill establishes a cap on puni-
tive damages of three times economic loss,
or $250,000, whichever is greater. Under this
cap, corporations will be punished more if
they injure or kill a corporate executive
than if the same conduct harms a child, a
senior citizen or a schoolteacher. How can
this be fair? In addition, the bill establishes
a 20 year limit on lawsuits for capital
goods—in last year’s bill, the limit was 25
years. Moreover, S. 565 adds protections for
manufacturers of raw materials in medical
devices and for rental car companies, and re-
duces manufacturer liability for misuse or
alterations made to the product by anyone
else—provisions that were not in last year’s
bill.

Even if one reasonably believes that the
measure introduced by Sens. Gorton and
Rockefeller is sound public policy (which we
do not), it must ultimately be reconciled
with the extreme revisions to the civil jus-
tice system recently adopted by the House of
Representatives. H.R. 959, in addition to the
provisions outlines above, enacts an arbi-
trary cap on pain and suffering awards in
medical malpractice and cases involving
drugs and medical devices, at the same time
it offers an automatic punitive damages
shield for products that have received FDA
approval. In addition, the House measure ex-
tends the cap on punitive damages to all
civil lawsuits, and establishes an arbitrary 15
year statute of repose for product liability
cases.

Passage of either of these measures, or a
combination of the two, would cause griev-
ous harm to the people who have elected
you—and depend on you—to represent their
interests in Congress. We urge you to oppose
any effort to weaken or federalize product li-
ability laws, and to vote ‘“‘no’” on cloture on
S. 565, on S. 565, and on any conference com-
mittee reported-measure restricting the
rights of consumers.

Sincerely,

Edward Cahill, State Director, Delaware
AARP; Edward Peterson, President,
Delaware AFL-CIO; Deirdre O’Connoll,
Executive Director, Women and
Wellness; Rick Crawford, President,
Building Trades Council of Delaware;
Debbie Heaton, President, Delaware Si-
erra Club; Til Purnell, Executive Direc-
tor, Save Wetlands and Bays; Amos
McCluney, Jr., President, Delaware
Council of Senior Citizens; May North-
wood, President, Delaware Federation
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of Women’s Clubs;? Maureen
Lauterbach, Women and Wellness and
National Breast Cancer Coalition;! Don
Cordell, President, United Auto Work-
ers Local 1183; Ann Rydgren, President,
Delaware Audubon Society.
CONSUMER FRAUD WATCH,
Tallahassee, FL, April 19, 1995.
Senator CONNIE MACK,
U.S. Senate,
Washington, DC.

DEAR SENATOR MACK: | want to express our
strong opposition to S. 565, the “Product Li-
ability Fairness Act of 1995”°. This bill would
restrict the ability of injured consumers to
obtain full and fair compensation and for cit-
izen juries to impose adequate deterrents to
prevent further injuries.

There are two major provisions of this leg-
islation which would have a negative effect
on consumers and workers. First, this bill
would set arbitrary limits on punitive dam-
age awards of $250,000 or three times eco-
nomic damages, reducing the ability to deter
corporations from inflicting harm on others
and threatening Americans’ economic secu-
rity and well-being. At a time when Congress
is talking about increasing personal respon-
sibility, it makes no sense to reduce the re-
sponsibility of corporations guilty of manu-
facturing or selling dangerous products.

Second, this bill would eliminate joint and
several liability for non-economic damages,
making it difficult for consumers to recover
costs related to injuries such as the loss of
reproductive capacity, loss of sight, or dis-
figurement. Those injuries deserve to be
compensated and should not be treated as
less important than THE loss of high salaries
or investment income. For similar reasons as
those described, CFA also urges you to op-
pose S. 454, “The Health Care Liability and
Quality Assurance Act” which would se-
verely affect the rights of injured patients.

I urge you to act to prevent passage of this
legislation, which would greatly restrict the
ability of injured consumers to be com-
pensated fully and for juries to act to pre-
vent further wrongdoing.

Sincerely,
WALTER T. DARTLAND,
Executive Director.
FLORIDA CONSUMER ACTION NETWORK,
Tallahassee, FL, April 24, 1995.
Senator BoB GRAHAM,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GRAHAM: The Florida
Consumer Action Network (FCAN) is re-
questing that you vote “NO’’ on Senate Bill
565, the Product Liability Bill. Additionally,
we are asking you to vote against cloture. If
this bill passes, it will have a devastating ef-
fect on the more than 40,000 families that are
members of FCAN and on all Florida con-
sumers.

By capping punitive damages at $250,000 or
three times the economic loss (whichever is
greater) the legislation removes the punitive
impact from punitive sanctions, rendering
them meaningless as punishment in most
cases. It will be cheaper for many corpora-
tions to pay such damages rather than rec-
tify their faulty products.

Eliminating joint and several liability for
non-economic damages saddles the victim
for the costs of damages incurred by the
wrongdoing parties. It is unjust and particu-
larly discriminatory for women, children and
senior citizens.

Obviously this bill is not in the best inter-
est of Florida’s consumers. We again ask for

1For identification purposes only. Endorsements
are by the individual, not the organization.
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your vote against S. 565 and against cloture
in the upcoming debate.
Sincerely,
MONTE E. BELOTE,
Executive Director.
FLORIDA PIRG,
FLORIDA PUBLIC INTEREST RESEARCH
GROUP,
Tallahassee, FL, April 24, 1995.
Re Protect Victims of Dangerous Products,
Oppose Cloture and Vote No on S. 565.

Hon. BoB GRAHAM,
U.S. Senate,
Washington, DC.

DEAR SENATOR GRAHAM: We are writing on
behalf of Florida PIRG’s members, and on
behalf of all residents of Florida to urge your
strong opposition to proposed legislation, S.
565, that would eviscerate the rights of vic-
tims of dangerous and defective products. As
you know, Florida PIRG is a statewide, non-
profit, nonpartisan consumer and environ-
mental advocacy group that has fought to
protect the rights of consumers for many
years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness’ Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on
S. 565, against S. 565 and against any con-
ference measure restricting the rights of
consumers. We look forward to hearing your
views on this important legislation. Please
contact me if you or your staff have any
questions.

Sincerely,
ANN WHITFIELD,
Executive Director.
CITIZEN ACTION,
Atlanta, GA, April 18, 1995.
Hon. PAUL COVERDELL,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR COVERDELL: On behalf of the
40,000 members of Georgia Citizen Action, |
am writing to express our opposition to
S. 565 and to urge you to vote against clo-
ture.

S. 565, the Product Liability Fairness Act
of 1995, is anything but fair to consumers. In
fact, it will effectively leave citizens unpro-
tected against the manufacture and sale of
hazardous or defective products. Capping pu-
nitive damages at $250,000 or three times eco-
nomic loss defeats the purpose of punitive
damages, which is to punish for a wrong-
doing. Multi-million dollar corporations will
consider these caps merely the cost of doing
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business, rather than a punishment for injur-
ing unsuspecting consumers, and con-
sequently, punitive damages will no longer
serve as a deterrent to irresponsible and un-
scrupulous companies who would manufac-
ture or sell harmful products.

Additionally, the provisions to eliminate
joint and several liability for non-economic
damages discriminates against women, chil-
dren, and senior citizens as they are less
likely to recover high economic damages
(i.e. lost wages). Joint and several liability
ensures that the parties at fault pay, not the
victim, and by eliminating this, those vic-
tims who suffer loss of reproductive capac-
ity, disfigurement, or loss of sight, for exam-
ple, could be further wronged by not being
able to recover the full amount of their
awarded damages.

For these reasons, Georgia Citizen Action
strongly urges you to oppose S. 565 and to
vote against cloture. Please inform us of
your actions regarding this bill.

Sincerely,
LORI GLIDEWELL,
Director.

CITIZEN ADVOCACY CENTER,
Elmhurst, IL, April 20, 1995.
Hon. CAROL MOSELEY-BRAUN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MOSELEY-BRAUN: The Citi-
zen Advocacy Center, a non-partisan, not-
for-profit organization in DuPage County, is
dedicated to building democracy for the 21st
century. We promote good citizenship, par-
ticipation in civic affairs, access to justice,
and accountability of local governments to
the citizens of the western suburbs of Chi-
cago. We are writing to urge you to vote
““no’” both on the upcoming cloture vote of S.
565, and the vote on the merits. We oppose
any legislation that makes access to justice
more difficult for individual citizens.

As you know Senator Braun, the large
crossover vote in the western suburbs of Chi-
cago, particularly the crossover vote of
women, helped to elect you to represent our
interests in the United States Senate. We ex-
pect you to make access to justice easier,
not more difficult, for consumers viciously
injured by defective products. The provisions
of S. 565 are an undisguised attempt to take
control and common sense away from Illi-
nois citizens in the jury box and to replace it
with Washington-dictated arbitrariness de-
signed to protect and payback the business
interests that have paid so handsomely for
this legislation. In particular, we find the
provisions of S. 565 do great damage to
women—and as one of the few women Sen-
ators, we frankly expect you to take a good
hard look at how the specific provisions of
this bill will prevent women with low eco-
nomic damage awards from being adequately
compensated for lifelong injuries caused by
corporate greed.

Moreover, after last Sunday’s Chicago
Tribune Magazine cover story, it seems that
you are burnishing your business image after
having recently secured a seat on the Fi-
nance Committee. Nonetheless, Illinois vot-
ers remember that last year you voted
against a less damaging products liability
bill, and a flip-flop vote now will look like
you are selling out ordinary citizens and
consumers to cozy up to business interests.
We are happy that you have won a seat on
the committee, but we expect you to use
that seat to remain true to the agenda that
put you in the Senate in the first place.
Please do not sell out the citizens of Illinois.

Very truly yours,
THERESA AMATO,
Executive Director,
Citizen Advocacy Center.
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CHICAGO AND CENTRAL STATES JOINT
BOARD, ACTWU, AMALGAMATED
CLOTHING AND TEXTILE WORKERS
UNION,

Chicago, IL, March 31, 1995.
Senator CAROL MOSELEY-BRAUN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MOSELEY-BRAUN: On behalf
of the members of our union we urge you to
vote against consideration of any legislation
that lessons the financial responsibility of
corporate polluters or manufacturers of dan-
gerous products. These, so called, efforts at
“tort reform” are more aptly known as the
Wrongdoer Protection Act.

Furthermore, these attempts at reform are
plainly anti-workers and anti-consumer.

Your opposition to the more onerous parts
of these tort reforms proposals is not
enough. Your leadership is needed to stop
passage of any restrictions limiting the ac-
cess of consumers and workers to the courts.

Your leadership against these tort restric-
tions can send a positive signal that you
stand on the side of workers and consumers.

Sincerely,
JAMES K. TRIBBLE,

International Vice
President.
RONALD WILLIS,
Manager, ACTWU,

Chicago and Central
States Joint Board.

PuBLIC ACTION,
Chicago, IL, April 24, 1995.
Senator CAROL MOSELEY-BRAUN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MOSELEY-BRAUN: Illinois
Public Action is requesting that you vote
““NO”” on Senate Bill 565. Additionally we are
asking you to vote against cloture. If this
bill passes, it will have a devastating effect
on the 215,000 families that are members of
Public Action and on all Illinois consumers.

By capping punitive damages at $250,000 or
three times the economic loss (which ever is
greater), the legislation removes the puni-
tive impact from punitive sanctions, render-
ing them meaningless as punishment in most
cases. It will be cheaper for many corpora-
tions to pay such damages than rectify their
faulty products.

Eliminating joint and several liability for
non-economic damages saddles the victim
for the costs of the damages incurred by the
wrongdoing parties. It is unjust and particu-
larly discriminatory for women, children and
senior citizens.

Obviously this bill is not in the best inter-
est of the Illinois public. We again ask for
your vote against the bill and against clo-
ture in the coming debate.

Sincerely,
ROBERT B. CREAMER,
Executive Director.

ILLINOIS PIRG, Illinois Public
INTEREST RESEARCH GROUP,
Chicago, IL, April 24, 1995.
Re: Protect Victims of Dangerous Products,
Oppose Cloture and Vote No on S. 565.

Hon. CAROL MOSELEY-BRAUN,
U.S. Senate,
Wshington, DC.

DEAR SENATOR MOSELEY-BRAUN: We are
writing on behalf of Illinois PIRG’s mem-
bers, and on behalf of all residents of Illinois
to urge your strong opposition to proposed
legislation, S. 565, that would eviscerate the
rights of victims of dangerous and defective
products. As you know, Illinois PIRG is a
statewide, non-profit, nonpartisan consumer
and environmental advocacy group that has
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fought to protect the rights of consumers for
many years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
DIANE BROWN,
Executive Director.
lowA CITIZEN
ACTION NETWORK,
Des Moines, 1A, April 14, 1995.
Hon. Tom HARKIN,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR HARKIN: We are writing to
communicate ICAN’s views about the so-
called Products Liability ‘““Fairness’” Act—S.
565. It is our understanding that S. 565 is set
for two weeks of debate on the Senate floor,
beginning on or about April 24.

We are pleased that you have indicated
that, as in the past, you will lead the fight
against this legislation. We heartily com-
mend your determination to use all means
available to keep the bill from coming to a
vote on final passage.

S. 565 is a bill that would produce ex-
tremely detrimental consequences for citi-
zens, workers, and consumers. There are a
number of objectionable provisions in the
legislation, but for the purposes of this letter
we would like to focus on provisions relating
to joint and several liability and punitive
damages.

As you know, S. 565 eliminates joint and
several liability for non-economic damages.
This clearly discriminates against women,
children, senior citizens, persons with dis-
abilities, the poor, and low-wage workers,
who more often receive the bulk of com-
pensation for their injuries due to sustained
non-economic losses, such as loss of repro-
ductive capacity, loss of vision, disfigure-
ment, etc. S. 565 treats these first rate mem-
bers of society as second class citizens.

Under current lowa law, in cases where
more than one party is found to have been at
fault in causing a plaintiff’s injuries, a
guilty party that caused more than 50% of
the harm can be held jointly and severally
liable for damages. S. 565 would supersede
lowa law, making it more likely that injured
parties would be forced to forego amounts of
compensation for their non-economic losses
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when one or more of the defendants are un-
able to pay. This Washington-Knows-Best
bill reshuffles the cards and stacks the deck
against plaintiffs in lowa.

S. 565 also imposes an arbitrary and unrea-
sonable cap on punitive damages that would
undermine the important deterrent effect
which these damages have on corporate
wrongdoers. This is unnecessary and rash in
light of the fact that punitive damages in
product liability cases are rare but have
made Americans much safer.

The bill limits punitive damage judgments
to the greater of three times the amount of
economic losses or $250,000. Once again, this
provision is a slap in the face to women, chil-
dren, senior citizens, persons with disabil-
ities, the poor, and low-wage workers. And
the provision sends a warped message to cor-
porate wrongdoers: If you injure a woman, a
child, an elderly grandparent, a disabled per-
son, or a minimum wage worker, you are
likely to be punished less than if you injure
a corporate CEO. The consequences of such a
legal policy would be lethal to many average
Americans.

In addition, S. 565 imposes an unreasonable
standard of ‘‘conscious flagrant indifference
to safety’” for assessment of punitive dam-
ages. A defendant whose conduct was merely
“reckless’” or ‘“‘wanton’ would escape puni-
tive damages. If the superheightened puni-
tive damage standards in S. 565 had applied
to the Exxon-Valdez case, Exxon would prob-
ably not have paid a dime in punitive dam-
ages since the punitive damages were award-
ed for “‘reckless’” conduct. Moreover, proving
a corporate defendant’s ‘‘state of mind”
would be next to impossible in most product
liability cases.

S. 565 is imprudent and unwarranted legis-
lation. Product liability tort filings make up
an extremely small percentage of all civil fil-
ings and the number of product liability fil-
ings has been steadily declining. We are mo-
bilizing concerned citizens in lowa to oppose
this bogus bill.

We are grateful for your leadership in op-
posing this legislation. Please let us know
whether and how we can provide any infor-
mation or assistance to support your efforts.

Your commitment to civil justice for all
Americans is greatly appreciated.

Respectfully,
STEVE SIEGEL/BL
President.
BRAD LINT,
Executive Director.

UAW SuB-REGIONAL OFFICE
REGION 4,
Des Moines, 1A, April 20, 1995.
Hon. Tom HARKIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR HARKIN: On behalf of the
UAW men and women who live, work, and
vote in lowa, | am writing to express our op-
position to S. 565—the so-called Products L.i-
ability ‘“‘Fairness” Act. This legislation is
grossly unfair and one-sided.

S. 565 would, without a doubt, take away
the right of workers to hold large corpora-
tions fully accountable for the injuries they
cause when they manufacture and sell defec-
tive products—including dangerous work-
place machinery. Employers claims, how-
ever, appear to be unaffected by the law—
only workers would lose their right to be
heard.

S. 565 sets up a series of hurdles and obsta-
cles to the ability of injured workers and
consumers to recover from the manufactur-
ers of defective products. In fact, under the
bill’s statute of repose, workers injured by
defective machinery more than twenty years
old could not recover at all, but businesses
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apparently could recover all their losses—in-
cluding lost profits.

S. 565 would also cap punitive damages far
below the point of effectiveness. If the bill
becomes law it would be much more difficult
for ordinary lowans to punish and deter cor-
porate misbehavior, even when they are
maimed or killed by the recklessness or neg-
ligence of a corporation.

In summary, S. 565 is unfair to workers and
consumers. The UAW is delighted that you
will be voting against cloture during debate
and, if needed, against the bill on final pas-
sage.

Thank you for your firm commitment to
civil justice for workers and consumers.

Respectfully,
CHuUcK GIFFORD,
President.

lowA STATE COUNCIL
OF SENIOR CITIZENS,
Waterloo, 1A, April 20, 1995.
Hon. Tom HARKIN,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR HARKIN: | am writing to ex-
press our concern about S. 565—the so-called
Products Liability ““Fairness’” Act. The lowa
State Council of Senior Citizens believes the
bill to be unfair to senior citizens and we are
grateful for your announced opposition to it.

It is my understanding that S. 565 elimi-
nates joint and several liability for non-eco-
nomic losses. Senior citizens do not gen-
erally incur substantial economic losses
when they are injured by defective products.
They tend to receive compensation for non-
economic losses resulting from disfigure-
ment, loss of vision, pain and suffering, etc.

Under S. 565 when multiple parties are
found to have caused the harm to an injured
consumer the amount of compensation for
non-economic losses would, without excep-
tion, be reduced when one or more of the at-
fault parties is unable to pay. This situation
would be worse than current lowa law where
injured consumers can at least recover non-
economic damages jointly and severally
whenever one of the parties at fault is more
than 50% responsible for the harm caused to
the injured consumer.

It is also my understanding that S. 565 lim-
its punitive damages in product liability
cases to the greater of three times the
amount of economic losses or $250,000. This
provision also discriminates against senior
citizens. Again, since seniors do not usually
have large economic losses, corporate wrong-
doers who injure a senior are likely—if their
misconduct was bad enough to warrant puni-
tive damages—to be punished less than if
they injure a corporate executive who has
large earnings. Is this wise legal policy?

The lowa State Council of Senior Citizens
believes that, taken together, these two dis-
criminatory provisions could lead to less
safe medical devices and consumer products
primarily manufactured for use by senior
citizens. Women, children, disabled persons,
and low-wage workers are also likely to be
adversely affected by these ill-conceived pro-
visions.

S. 565 could have a devastating effect on
the economic security and safety of older
lowans. The lowa State Council Citizens is
glad you will oppose S. 565 during the coming
Senate debate by voting against cloture and,
if necessary, against the bill.

Thank you for your considerate attention
to our point of view. Please let us know if we
can be of any further assistance.

Respectfully,
FRANK ALEXANDER,
President.
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CITIZEN ACTION,
Louisville, KY, March 14, 1995.
Hon. MITCH MCCONNELL,
U.S. Senate, Senate Russell Office Building,
Washington, DC.

DEAR SENATOR MCCONNELL: On behalf of
Kentucky Citizen Action, | would like to ex-
press our strong opposition to the so-called
“Product Liability Fairness Act’”, S. 565. |
urge you to vote against efforts to pass this
legislation, as it is anything but fair to your
constituents or to any individual American
citizen.

While the proponents of this bill have at-
tempted to cast a ‘“‘moderate” light on the
legislation, painting it as more fair and equi-
table than proposed legal reforms which
came before it, our careful study from the
consumer’s perspective has revealed that it
is neither fair nor equitable to real Ameri-
cans. Areas of particular concern include:

Punitive damage caps of $250,000 or three
times the economic loss. Imposing such caps
completely undermines the important deter-
rent effect which these damages have on cor-
porate wrongdoing. While punitive damages
are rarely used, the very threat that their
existence presents has proven to be critical
in persuading manufacturers to improve the
safety of their products or in actually re-
moving unsafe products from the market-
place. If you undermine this system, Amer-
ican consumers truly will be at the mercy of
big business.

Elimination of joint and several liability
for non-economic damages. This provision
discriminates against the most vulnerable
members of our society—women, children,
seniors, the poor—whose form of compensa-
tion would most likely be in the form of non-
economic damages. This legislation says
that only the wealthy should be empowered
to hold wrongdoers accountable for their
egregious behavior. These damages also
cover a great deal more than just pain and
suffering, as is often thought. They also
cover loss of reproductive capacity, loss of
sight, and disfigurement. Is it fair to punish
individuals who have suffered these trage-
dies?

S. 565 is not fair, although its name at-
tempts to imply otherwise. It is not fair to
the workers, to women, to children, to the
real people of this country. It is a one-sided,
unjustified and cynical attempt to provide a
subsidy to big business at the expense of the
American consumer.

We understand that S. 565 will be brought
to the floor on Monday, April 25 and a vote
on cloture could come within a few days of
this. We urge you to cast your vote on behalf
of your constituents and all American citi-
zens and oppose S. 565 by voting ‘““No’’ on clo-
ture.

Sincerely,
LORI EVERHART,
State Director.
CITIZEN ACTION,
Baton Rouge, LA, April 14, 1995.
Hon. JOHN BREAUX,
U.S. Senate,
Washington, DC.

DEAR SENATOR BREAUX: On behalf of our
members, your constituents, Louisiana Citi-
zen Action once again asks that you vote
“No”” on S. 565 and ““No’” on cloture. We
strongly believe that it is your responsibility
to hold negligent businesses accountable to
the public.

By setting caps on punitive damages, S. 565
would send a clear message that corpora-
tions do not really have to worry about li-
ability for dangerous products and practices.
Punitive damages, after all, were meant to
be deterrents to corporate misconduct.

This law, which favors the financial inter-
ests of big business over protecting the pub-
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lic, is especially threatening to the most vul-
nerable—women, children, and seniors.
Elimination of joint and several liability for
non-economic damages deeply undervalues
the impact of injuries upon these citizens.

Please take a firm stand to support fair-
ness and responsibility in our judicial sys-
tem. We will be happy to inform our mem-
bers when you vote no to S. 565 and no to clo-
ture. Thank you for your consideration on
this issue.

Sincerely,
PAULA HENDERSON,
State Director.
MAINE PEOPLE’S ALLIANCE.
April 21, 1995.
Senator OLYMPIA SNOWE,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR SNOWE: As you know, de-
bate will begin next week on the Rocke-
feller-Gorton Bill (S. 565). We wanted to
write you in hopes that with your concern
for the citizens of Maine—particularly
women, children and other economically un-
derprivileged—you will join with us in oppo-
sition to that bill. The Contract With Amer-
ica effort is bulldozing ahead with legal re-
forms that only benefit the manufacturers of
defective products.

The bill’s supporters claim it is designed to
reduce the “‘explosion” of product liability
lawsuits, but there is no evidence suggesting
that such a problem exists. In fact, close
study of 30 years of case law in Maine reveals
that punitive damages have been awarded in
only three cases. At $250,000, companies will
not be deterred and will simply write the
cost of a punitive damage award into the
cost of doing business.

An especially worrisome provision of this
bill will be the elimination of joint and sev-
eral liability for non-economic damages.
Since women, seniors, and children are more
likely to suffer non-economic injuries than
high economic injuries (e.g. lost wages), the
elimination of joint and several liability dis-
criminates against them. This provision ba-
sically states that corporations which manu-
facture child car seats or children’s pajamas
can be less careful than manufacturers of
golf carts.

As you know, our organization has differed
with you on some issues in the past, however
we know that you will join with us in oppos-
ing this tort reform effort. The notion of
Federal Legislation that would preempt the
ability of states like Maine to hold wrong
doers accountable and deter their future
wrongdoing is unacceptable. As you know
our organization has had differences with
you in the past, but we hope that you will
join us in standing against the bill. All
Mainers, especially those without the largest
salaries (especially women and children) de-
serve access to a fair and supportive legal
system.

Sincerely,
JOE DITRE,
Executive Director.
CITIZEN ACTION,
Bethesda, MD, April 17, 1995.
Hon. BARBARA MIKULSKI,
Hart Building,
Washington, DC.

DEAR SENATOR MIKULSKI: On behalf of
Maryland Citizen Action and our 50,000 mem-
bers | am writing to urge you to oppose ‘““The
Product Liability Fairness Act” (S. 565).
Please vote pro-consumer and against clo-
ture when this bill comes up in the Senate.
If enacted the most vulnerable citizens in
our state would be further disadvantaged and
the rights of consumers to hold irresponsible
manufacturers accountable for their wrong-
ful behavior would be severely limited.
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As a champion of women’s health, working
people and children, I am sure you know that
these groups are disproportionately affected
by faulty products—breast implants, asbes-
tos, and flammable pajamas to name just a
few. S. 565 limits the ability of these people
to collect fair compensation for their inju-
ries or losses because it would eliminate
joint and several liability for non-economic
damages. Under current law, a plaintiff is
paid only once, and the cost is covered by
the wrongdoers who contributed to the vic-
tim’s loss. Under S. 565, non-economic dam-
ages, such as a women’s loss of fertility or a
worker’s loss of a limb, would not be fully
compensated if one of the wrongdoers is un-
available or insolvent. The victim would be
forced to carry the burden.

S. 565 also imposes a cap on punitive dam-
ages ($250,000 or 3 times economic damages)
which undermines the important deterrent
effect that these damages have on corporate
wrongdoers. Under our current system puni-
tive damages are often the only means avail-
able to deter irresponsible behavior such as
that exhibited by Dow Corning when it
knowingly sold hundreds of thousands of
faulty and dangerous breast implants to
women. Under S. 565, large corporations,
such as Dow Corning, may find it more cost
effective to continue their harmful behavior
and risk paying punitive damages.

Please stand up for consumers in Maryland
by opposing S. 565 and voting against clo-
ture. We are counting on your admirable
leadership and your great fighting spirit to
halt the current attack on average consum-
ers, women, families and children.

Please let me know how you intend to
vote.

Sincerely,
SHELLI CRAVER,
Director, Maryland Citizen Action.
MARYLAND STATE TEACHERS
ASSOCIATION—NEA,
Baltimore, MD, March 29, 1995.
Hon. PAUL S. SARBANES,
U.S. Senate, Senate Office Building, Washing-
ton, DC.

DEAR SENATOR SARBANES: The Maryland
State Teachers Association has very strong
reservations about the so-called ‘“Common
Sense Legal Reforms Act,” which the Senate
appears to be rushing forward without full
debate or careful analysis. We urge you to
vote against this bill as anti-consumer legis-
lation.

We see this bill as restricting the ability of
injured consumers and workers to obtain full
and fair compensation for such injuries.
While all of us have a stake in making sure
that frivolous law suits become less common
than they appear to be, we also all have a
stake in making sure that individuals main-
tain rights to protest and recover damages
from product manufactures which have been
shown to be dangerous.

Therefore, 1 urge your opposition to this
and similar legislation.

Yours truly,
KARL K. PENCE,
President.
MARYLAND PUBLIC INTEREST
RESEARCH GROUP,
Baltimore, MD, April 24, 1995.
PROTECT VICTIMS OF DANGEROUS PRODUCTS—
OPPOSE CLOTURE AND VOTE ““NO’” ON S. 565

Hon. BARBARA MIKULSKI,
U.S. Senate,
Washington, DC.

DEAR SENATOR MIKULSKI: We are writing
on behalf of MaryPIRG’s members, and on
behalf of all residents of Maryland to urge
your strong opposition to proposed legisla-
tion, S. 565, that would eviscerate the rights
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of victims of dangerous and defective prod-
ucts. As you know, MaryPIRG is a statewide,
non-profit, nonpartisan consumer and envi-
ronmental advocacy group that has fought
to protect the rights of consumers for many
years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
DANIEL PONTIOUS,
Executive Director.

APRIL 24, 1995.
Hon. BARBARA A. MIKULSKI,
Hon. PAUL S. SARBANES,
U.S. Senate,
Washington, DC.

DEAR SENATORS: We, the undersigned orga-
nizations, urge you to oppose efforts to
weaken America’s civil justice system. We
urge you to vote against cloture on S. 565,
the product liability measure sponsored by
Sens. Gorton and Rockefeller, or any other
legislation that would weaken the rights of
the citizens of Maryland.

By restricting the rights of victims of dan-
gerous and defective products, this measure
undermines the role of the civil justice sys-
tem in redressing damages and deterring
harmful behavior. By giving ‘‘non-economic”
damages second-class treatment, the bill dis-
criminates against populations with less
earning power, specifically women, children,
seniors and low- and middle-income workers.
Under S. 565, the U.S. would have a two-
tiered system of justice where rich, high-sal-
aried workers would be accorded better
treatment and higher damage awards than
the rest of us. Finally, by establishing brand
new federal rules for product liability cases,
S. 565 removes from state authority and
oversight a civil justice system that, despite
the hyperbole of the big business interests
backing this legislation, has served consum-
ers and the residents of Maryland exceed-
ingly well.

S. 565 is far more restrictive than last
year’s Senate product liability bill. First and
foremost, the bill establishes a cap on puni-
tive damages of three times economic loss,
or $250,000, whichever is greater. Under this
cap, corporations will be punished more if
they injure or Kkill a corporate executive
than if the same conduct harms a child, a
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senior citizen, or a schoolteacher. How can
this be fair? In addition, the bill establishes
a 20 year limit on lawsuits for capital
goods—in last year’s bill, the limit was 25
years. Moreover, S. 565 adds protections for
manufacturers of raw materials in medical
devices and for rental car companies, and re-
duces manufacturer liability for misuses or
alterations made to the product by anyone
else—provisions that were not in last year’s
bill.

Even if one reasonably believes that the
measure introduced by Sens. Gorton and
Rockefeller is sound public policy (which we
do not), it must ultimately be reconciled
with the extreme revisions to the civil jus-
tice system recently adopted by the House of
Representatives. H.R. 956, in addition to the
provisions outlined above, enacts an arbi-
trary cap on pain and suffering awards in
medical malpractice and cases involving
drugs and medical devices, at the same time
it offers an automatic punitive damages
shield for products that have received FDA
approval. In addition, the House measure ex-
tends the cap on punitive damages to all
civil lawsuits, and establishes an arbitrary 15
year statute of repose for product liability
cases.

Passage of either of these measures, or a
combination of the two, would cause griev-
ous harm to the people who have elected
you—and depend on you—to represent their
interests in Congress. We urge you to oppose
any effort to weaken or federalize product li-
ability laws, and to vote ““no’” on cloture on
S. 565, on S. 565, and on any conference com-
mittee reported-measure restricting the
rights of consumers.

Sincerely,

Jennifer L. Marshall, Coalition for Ac-
countability and Justice; Anne D.
LoPiano, Law Foundation of Prince
George’s County, MD Inc.; Nancy
Davis, Maryland Sierra Club; Ken
Reichard, United Food and Commercial
Workers, Local 400; Cynthia K. Bailey,
LCSWC, Sexual Assault/Domestic Vio-
lence Center, Inc.; Dru Schmidt-Per-
kins, Clean Water Action; Dr. Leonardo
Ortega, Health Education Resource Or-
ganization—HERO; Michele Douglas,
Planned Parenthood of Maryland, Inc.;
Dan Pontious, Maryland PIRG; Bob
Turner, Teamsters Joint Council No.
62; Paul Safchuck, White Lung Associa-
tion & National Asbestos Victims;
Woody McNemar, International Broth-
erhood of Electrical Workers, Local 24;
Kathleen Cahill, Maryland Employ-
ment Lawyers Association; Margaret
Morgan-Hubbard, Environmental Ac-
tion Foundation.

JoBs WITH JUSTICE,
Combridge, MA, April 21, 1995.
Senator EDWARD KENNEDY,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR KENNEDY: We, the under-
signed supporters of Jobs With Justice, a
workers’ rights coalition, are extremely con-
cerned about the negative effects on the
rights of workers and consumers which will
result from proposals before the Senate to
change the civil justice system. We urge you
to oppose these proposals, particularly the
“Product Liability Fairness Act,” (S. 565) co-
sponsored by Senators Rockefeller and Gor-
ton, and to oppose cloture, for the following
reasons:

Elimination of Joint and Several Liability
for Non-Economic Damages—The Rocke-
feller/Gorton bill would shift costs from par-
ties that caused injuries to injured workers
and consumers. By eliminating joint and sev-
eral liability for non-economic damages, in-
jured workers and consumers whose com-
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pensation includes losses related to lifelong
excruciating pain, loss of fertility, loss of
mobility, and disfigurement may be left to
bear the cost of those injuries. Joint and sev-
eral liability requires that those judged re-
sponsible for an injury be responsible for
paying the costs of that injury. Elimination
of it for non-economic damages unfairly
hurts workers and consumers, especially
those who don’t earn high incomes or are
older since their damages often are mostly
non-economic.

Caps On Punitive Damages—Rockefeller/
Gorton would limit punitive damages to
$250,000 or three times economic damages,
whichever is greater, and would make it
much harder to impose them. Punitive dam-
ages, though rarely awarded, are a powerful
tool in preventing repetition of preventable
injuries. Limiting them would lessen the mo-
tivation of corporations to make safe prod-
ucts. As a result, more workers and consum-
ers will be injured.

Statute of Repose—This would make it im-
possible for a worker injured by defective
machinery and equipment to receive com-
pensation from the manufacturer if the ma-
chinery and equipment had been on the mar-
ket for twenty years.

For the above reasons, we urge you to pro-
tect workers and consumers by opposing the
Rockefeller/Gorton bill and similar legisla-
tion and to oppose cloture.

Sincerely,
Juana Hernandez, Staff, Immigrant
Workers  Resource Ctr.; Melanie

Kasperian, Vice President, Mass Teach-
ers Association; Edward Kelly, Execu-
tive Director, Citizen Action of Massa-
chusetts; Miles Calvey, Business Man-
ager, 1.B.E.W. Local 2222; Phil Mamber,
President, United Electrical Workers,
District 2; John Williams, Executive
Director, Mass. Toxics Campaign; John
Murphy, Secretary Treasurer, Team-
sters Local 122; Richard Reardon, Busi-
ness Agent, Teamsters Local 25; John
O’Connor, Executive Director, Jobs &
Environment Campaign; Rand Wilson,
Director, Massachusetts Jobs with Jus-
tice.
CITIZEN ACTION,
Cambridge, MA, April 20, 1995.

Senator JOHN KERRY,

Russell Senate Office Building,

Washington, DC.

DEAR SENATOR KERRY: On behalf of the
members of Citizen Action of Massachusetts,
I strongly urge you to oppose S. 565, and
similar product liability bills, and to vote
against cloture on them.

There is no ‘“‘litigation explosion.”” Defec-
tive products cases represent less than one-
hundredth of one percent of the total case-
load in state courts, according to the Na-
tional Center for State Courts. Since 1990,
total state tort filings have decreased. Nor
have punitive damage awards been wide-
spread. Between 1965 and 1990, punitive dam-
ages were awarded in less than 15 products li-
ability cases each year, one quarter of which
involved asbestos.

S. 565, and similar bills make it more dif-
ficult for consumers who obtain an award of
damages caused by irresponsible corporate
behavior from actually collecting those dam-
ages where more than one corporation is re-
sponsible for their injuries. In addition S. 565
and similar bills seek to drastically limit the
ability of citizen juries to award punitive
damages: the kind of damages which deter
the production and marketing of unsafe
products. At time of decreasing regulatory
oversight, the possibility of punitive dam-
ages represents a vital pro-consumer bul-
wark against unsafe and defective products.
Punitive damages, because they can be high,
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make corporations take notice and treat
product safety seriously.

S. 565 and similar bills are irresponsible
and anti-consumer. | strongly urge you to
oppose them and to vote against cloture.

Sincerely,
EDWARD F. KELLY,
Executive Director.
MASSACHUSETTS PuUBLIC
RESEARCH GROUP,
Boston, MA, 24 April 1995.

INTEREST

Hon. JOHN KERRY,
U.S. Senate,
Washington, DC.

DEAR SENATOR KERRY: We are writing on
behalf of MASSPIRG’s members, and on be-
half of all residents of Massachusetts to urge
your strong opposition to proposed legisla-
tion, S. 565, that would eviscerate the rights
of victims of dangerous and defective prod-
ucts. As you know, MASSPIRG is a state-
wide, non-profit, nonpartisan consumer and
environmental advocacy group that has
fought to protect the rights of consumers for
many years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
DEIRDRE CUMMINGS,
Consumer Program Director.
MICHIGAN CONSUMER FEDERATION,
April 18, 1995.
Hon. CARL LEVIN,
U.S. Senator, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEVIN: | appreciated meet-
ing you at the “Teddy Bear Clinic’” where
you so ably pointed out the threat to public
safety posed by the Republican’s “‘regulatory
moratorium.”” Your leadership for consumer
safety has always been appreciated.

We need your leadership in another
consumer safety area—products liability.
With federal cutbacks in regulatory pro-
grams, we look to the legal system as one of
the few effective means of improving product
safety. Time and time again, it has been pri-
vate lawsuits—or the perceived threat of
lawsuits—which has forced corporations to
either remove defective products from the
marketplace or improve them.
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I know you are a fan of ‘‘cost-benefit”
analyses. So are manufacturers. In a well-
known memo, Ford Motor Company cal-
culated that it would cost more to prevent
Pintos from exploding than it would pay out
in legal expenses. Consequently, many Pinto
owners were incinerated. Why would we want
to cap the only means of making ‘‘cost-bene-
fit”” assessments favor consumer safety?

The Michigan Consumer Federation is a
member of the Consumer Federation of
America. Annually, CFA bestows its highest
honor for consumer advocacy—the Philip A.
Hart award. We are proud that the nation’s
largest and most respected consumer organi-
zation recognized a Michigan giant and
former United States Senator for its most
prestigious award. That places a great deal
of responsibility for those of us in Michigan.

S. 565 isn’t about fairness. It’s about cor-
porations wanting to ‘‘get away with mur-
der.” Let’s not tilt the playing field in their
favor. Vote for a strong system of individual
legal rights for victims of corporate wrong-
doing. It helps make products safer for all of
us.

Sincerely,
RICK GAMBER,
Executive Vice President.
CITIZEN ACTION,
East Lansing, MI, April 24, 1995.
Senator SPENCER ABRAHAM,
Dirksen Senate Office Building, Washington,
DC.

DEAR SENATOR ABRAHAM: On behalf of the
300,000 members of Michigan Citizen Action,
I want to express our strong opposition to
the so-called ‘‘Product Liability Fairness
Act.” | urge you to vote against efforts to
move this anti-consumer, anti-worker legis-
lation.

There are three major provisions in S. 565
which have been introduced in the Senate
and which would have a negative effect on
consumers and workers. First, all bills set
arbitrary limits on punitive damage awards
of $250,000 or three times economic damages,
reducing the ability to deter corporations
from inflicting harm on others and threaten-
ing Americans’ economic security and well-
being. At a time when Congress is talking
about increasing personal responsibility, it
makes no sense to reduce the responsibility
of corporations guilty of manufacturing or
selling dangerous products.

Second, S. 565 eliminates joint and several
liability for non-economic damages, making
it difficult for consumers to recover costs re-
lated to injuries such as the loss of reproduc-
tive capacity, loss of sight, or disfigurement.
Those injuries deserve to be compensated
and should not be treated as less important
than the loss of high salaries or investment
income.

Third, S. 565 prevents workers and consum-
ers—but not businesses—from recovering for
losses caused by defective machines or prod-
ucts over 20 years old.

I urge you to act to prevent passage of this
legislation which would greatly restrict the
ability of injured consumers to be com-
pensated fully and for juries to act to pre-
vent future wrongdoing. this bill is not in
the best interest of Michigan residents. Vote
“NO”” on cloture and ““NO’’ on the bill.

Yours Truly,
LINDA A. TEETER,
Program Director.
PuBLIC INTEREST RESEARCH
GROUP IN MICHIGAN,
Ann Arbor, M1, April 25, 1995.
Hon. CARL LEVIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR LEVIN. We are writing on

behalf of PIRGIM’s members, and on behalf
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of all residents of Michigan to urge your
strong opposition to proposed legislation, S.
565, that would eviscerate the rights of vic-
tims of dangerous and defective products. As
you know, PIRGIM is a statewide, non-prof-
it, nonpartisan consumer and environmental
advocacy group that has fought to protect
the right of consumers for many years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from the dangerous
products?

S. 565, the so-called Product Liability
“Fairness’ Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
TIMEEN WEGMEYER,
Campaign Director.

MINNESOTA COACT,
St. Paul, MN, April 24, 1995.
Senator PAUL WELLSTONE,
Hart Office Building,
Washington, DC.

DEAR SENATOR WELLSTONE: On behalf of
Minnesota COACT’s 40,000 statewide mem-
bers, 1 am writing to urge you to vote ‘‘no”’
on S. 565 and to vote against cloture. As a
national leader in the fight for health care
reform, you probably recognize that this leg-
islation will seriously undermine the ability
of consumers to be protected from and com-
pensated for medical malpractice negligence.

By capping the punitive damages at
$250,000 or three times the economic loss
(whichever is greater), S. 565 restricts a per-
son’s ability to obtain full and fair com-
pensation and dramatically reduces the abil-
ity to deter future wrongdoing.

Furthermore, S. 565 eliminated joint and
several liability for punitive damages and
non-economic loss but not for economic
damages. This distinction will aggravate the
disparity in awards between high-income
earners and low-income earners.

Medical malpractice causes 80,000 deaths
and up to 300,000 serious injuries each year
according to a recent Harvard Medical Prac-
tice Study. For the health and safety of con-
sumers throughout Minnesota, please vote
““no”” on S. 565 and vote against cloture on
the Senate floor.

Sincerely,
JON YOUNGDAHL,
Executive Director.
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MissouRI CITIZEN ACTION,
April 24, 1995.
Senator JOHN ASHCROFT,
Senate Office Building,
Washington, DC.

DEAR SENATOR ASHCROFT, Missouri Citizen
Action strongly urges you to vote ‘“no’” on
Senate Bill 565. In addition, we urge you to
vote against cloture when the bill is debated
on the Senate floor. As Missouri’s largest
consumer coalition, we can tell you that this
bill could have a major negative impact on
the rights, and lives, of the tens of thousands
of Missouri consumers and families which we
represent.

Caps on punitive damages, such as those in
S.B. 565, gut the ability of our civil justice
system to threaten real punishment of those
whose negligence or greed may tempt them
to put a product on the market which could
injure us or our family members. Without
the threat of real punitive damages, these
potential corporate wrongdoers will see dam-
ages awards as just another predictable cost
of doing business, to be factored into the
price of a defective product.

The elimination of joint and several liabil-
ity for non-economic damages will, likewise,
have a negative effect on average Missou-
rians. This provision of S.B. 565 strikes espe-
cially at women, children, and seniors.

Clearly this legislation is not in the inter-
est of working Missourians. It is merely an
attempt to shield wrongdoers from the con-
sequences of their actions. In that you have
consistently voiced a strong opinion in favor
of “‘getting tough’ on criminals who prey on
our communities, we believe that it would be
inconsistent on your part to now vote to pro-
tect those whose potential to harm innocent
victims in the pursuit of profit. Once again,
we urge you to vote ‘“no”’ on S.B. 565, and to
vote against cloture.

Sincerely,
PATRICK HARVEY,
Executive Director.
CITIZEN ACTION,
Lincoln, NE, March 28, 1995.
Senator BoB KERREY,
Hart Office Building, Washington, DC.

DEAR SENATOR: As director of Nebraska
Citizen Action, with over 8,000 active mem-
bers, | want to express our strong opposition
to the so-called ““Common Sense Legal Re-
forms Act.”” The Senate is rushing this bill
forward without full debate or time for care-
ful analysis. | urge you to vote against ef-
forts to move this anti-consumer legislation
forward, including procedural moves to cut
off debate.

This and similar bills pending in the Sen-
ate would restrict the ability of injured con-
sumers and workers to obtain full and fair
compensation and for citizen juries to im-
pose adequate deterrents to prevent future
injuries.

There are two major provisions which are
common to all the bills which have been in-
troduced in the Senate and which would have
a negative effect on consumers and workers.
First, all bills would set arbitrary limits on
punitive damage awards of $250,000 or three
times economic damages, reducing the abil-
ity to deter corporations from inflicting
harm on others and threatening Americans’
economic security and well-being. At a time
when Congress is talking about increasing
personal responsibility, it makes no sense to
reduce the responsibility of corporations
guilty of manufacturing or selling dangerous
products.

Second, all bills would eliminate joint and
several liability for non-economic damages,
making it difficult for consumers to recover
costs related to injuries such as the loss of
reproductive capacity, loss of sight, or dis-
figurement. Those injuries deserve to be
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compensated and should not be treated as
less important than the loss of high salaries
or investment income. It defies all principals
of fairness to base how we determine com-
pensation for damages, only on a persons
yearly salary.

| urge you to act to prevent passage of this
legislation, which would greatly restrict the
ability of injured consumers to be com-
pensated fully and for juries to act to pre-
vent future wrongdoing.

Sincerely,
WALT BLEICH,
Director.
COALITION FOR ACCOUNTABILITY &
JUSTICE,
April 24, 1995.
Hon. J. JAMES EXON,
U.S. Senate,
Washington, DC.

DEAR SENATOR EXON: We, the undersigned
organizations, urge you to oppose efforts to
weaken America’s civil justice system. We
urge you to vote against cloture on S. 565,
the product liability measure sponsored by
Sens. Gorton and Rockefeller, or any other
legislation that would weaken the rights of
the citizens of Nebraska.

By restricting the rights of victims of dan-
gerous and defective products, this measure
undermines the role of the civil justice sys-
tem in redressing damages and deterring
harmful behavior. By giving ‘‘non-economic”
damages second-class treatment, the bill dis-
criminates against populations with less
earning power, specifically women, children,
seniors and low- and middle-income workers.
Under S. 565, the U.S. would have a two-
tiered system of justice where rich, high-sal-
aried workers would be accorded better
treatment and higher damage awards than
the rest of us. Finally, by establishing new
federal rules for product liability cases, S.
565 removes from state authority and over-
sight a civil justice system that has served
consumers and the residents of Nebraska ex-
ceedingly well. As you noted during our
meeting, your efforts at medical malpractice
reform is but one example.

S. 565 is far more restrictive than last
year’s Senate product liability bill. First and
foremost, the bill establishes a cap on puni-
tive damages of three times economic loss,
or $250,000, whichever is greater. Under this
cap, corporations will be punished more if
they injure or Kkill a corporate executive
than if the same conduct harms a child, a
senior citizen, or a schoolteacher. How can
this be fair? In addition, the bill establishes
a 20 year limit on lawsuits for capital
goods—in last year’s bill, the limit was 25
years. Moreover, S. 565 adds protections for
manufacturers of raw materials in medical
devices and for rental car companies, and re-
duces manufacturer liability for misuses or
alterations made to the product by anyone
else—provisions that were not in last year’s
bill.

One must also keep in mind that S. 565
must ultimately be reconciled with the ex-
treme revisions to the civil justice system
recently adopted by the House of Represent-
atives. H.R. 956, in addition to the provisions
outlined above, enacts an arbitrary cap on
pain and suffering awards in automatic puni-
tive damages shield for products that have
received FDA approval. In addition, the
House measure extends the cap on punitive
damages to all civil lawsuits, and establishes
an arbitrary 15 year statute of repose for
product liability cases.

Passage of either of these measures, or a
combination of the two, would cause griev-
ous harm to the people who have elected
you—and depend on you—to represent their
interests in Congress. S. 565 does nothing to
bring the rights and remedies available to
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Nebraskans up to the proposed federal stand-
ards, and yet it limits our ability to shape
state law in a way that would address the
unique needs and concerns of Nebraska citi-
zens.

We urge you to oppose any effort to weak-
en or federalize product liability laws, and to
vote ‘“‘no’” on cloture on S. 565, on S. 565, and
on any conference committee reported-meas-
ure restricting the rights of consumers.

Sincerely,

John Hansen, President, Nebraska Farm-
ers Union; Carol McShane, Nebraska
Women’s Political Network; Jared
Teichmeier, President, United Rubber
Workers of America Local 286; Linda
Burkey, Executive Director, Nebraska
Head Injury Association; Walt Bleich,
Executive Director, Nebraska Citizen
Action; Cristina Sherman, State Coor-
dinator, National Organization for
Women; Marv Morrison, Secretary-
Treasurer, Communications Workers of
America Local 7470; Marty Strange,
Program Director, Center for Rural Af-
fairs.

NEW HAMPSHIRE CITIZEN ACTION,

Concord, NH, April 20, 1995.
Senator JubD GREGG,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR GREGG: | am writing to ex-
press my concerns about S. 565—the Rocke-
feller-Gorton bill. The expressed goal of this
bill is to reduce the supposed explosion of
product liability lawsuits. It does this by ef-
fectively limiting the awards a plaintive
could receive: capping punitive damages and
eliminating joint and several liability.

I have three problems with this bill. First,
I do not think that it will accomplish its
goals. I am aware of no evidence that cap-
ping awards will in fact reduce the number of
suits filed. Capping awards could in fact in-
crease the total dollar amount of liability
awards if it removes the incentive for a pro-
ducer to correct a dangerous flaw in its prod-
uct, such that more injuries occur and more
suits are filed.

Second, | was under the impression that
the Republican Party was a supporter of the
rights of victims as opposed to criminals.
Punitive damages are one way of compensat-
ing victims injured through criminal neg-
ligence. Protecting the assets of the per-
petrator is wrong.

Third is the issue of states’ rights. You and
your Republican colleagues have gone on and
on about returning decision making power to
the states. Yet in this bill, by preempting
state statutes, you would gather in to the
federal government powers that have be-
longed to the states for over two hundred
years. That, sir, is as big a flip-flop as Dick
Swett ever made!

| urge you not to support this bill, and not
to support any vote for cloture on debate of
this bill. Thank you.

Sincerely,
ROBERT D. YAGER, M.D.,

P.S.: | have been sued and lost a case in-
volving punitive damages. Despite that per-
sonal experience, | still think this is a bad
bill.

NEw JERSEY CITIZEN ACTION,
Hackensack, NJ, April 18, 1995.
Hon. BiLL BRADLEY,
Senate Office Building, Washington, DC.

DEAR SENATOR BRADLEY: New Jersey Citi-
zen Action in requesting that you vote ‘““NO”
on Senate Bill 565. Additionally we are ask-
ing you to vote against cloture. If this bill is
passed, it will have a devastating effect on
the 115,000 families that are members of
N.J.C.A.
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By capping punitive damages at $250,000 or
three times the economic loss (which ever is
greater) the legislation removes ‘‘the punish-
ment”’ that is supposed to be reflected in the
damages. It becomes cheaper to pay the dam-
ages than to rectify the situation.

Eliminating joint and several liability for
non-economic damages discriminates against
women, children, and seniors. Non-economic
loss is much more than pain and suffering—
it could also be loss of reproductive capacity,
loss of sight or disfigurement.

Obviously this bill is not in the best inter-
ests of New Jersey residents. Once again we
ask you to vote ““NO’ on Senate Bill 565 and
vote against cloture.

Very truly yours,
PHYLLIS SALOWE-KAYE,
Executive Director.
NEwW JERSEY PUBLIC INTEREST
RESEARCH GROUP,
Trenton, NJ, April 24, 1995.
Hon. FRANK LAUTENBERG,
U.S. Senate, Washington, DC.

DEAR SENATOR LAUTENBERG: We are writ-
ing on behalf of NJPIRG’s members, and on
behalf of all residents of New Jersey to urge
your strong opposition to proposed legisla-
tion, S. 565, that would eviscerate the rights
of victims of dangerous and defective prod-
ucts. As you know, NJPIRG is a statewide,
non-profit, nonpartisan consumer and envi-
ronmental advocacy group that has fought
to protect the rights of consumers for many
years.

Each year, more than 28 million Americans
are injured by consumer products and 21,000
are killed. Why should this Senate pass legis-
lation that limits the legal rights of victims
at the same time as it is cutting back fund-
ing for the federal agencies that are supposed
to protect consumers from these dangerous
products?

S. 565, the so-called Product Liability
“Fairness” Act is, in fact, manifestly unfair
to consumers. We have numerous problems
with the bill. Its caps on punitive damages
will encourage faulty product design. Its
limits on pain and suffering damages un-
fairly and unjustly restrict awards to
women, children and senior citizens who are
harmed. Its preemption of numerous strong-
er state laws is unfair to all consumers.

These anti-consumer provisions of S. 565
make it unacceptable. Yet the Senate must
also consider that, if passed, S. 565 would
have to be reconciled with the even more
egregious and extreme House-passed bill.
H.R. 1075, in addition to the measures above,
arbitrarily caps pain and suffering awards in
medical malpractice cases and establishes an
automatic punitive damages shield for FDA-
approved products. Worse, the House cap on
punitive damages extends to all civil law-
suits, not only to product liability cases.

We urge you to vote against cloture on S.
565, against S. 565 and against any conference
measure restricting the rights of consumers.
We look forward to hearing your views on
this important legislation. Please contact
me if you or your staff have any questions.

Sincerely,
ANDY IGREJAS,
Consumer Advocate.
NEW JERSEY TENANTS ORGANIZATION,
Hackensack, NJ, April 20, 1995.
Hon. FRANK LAUTENBERG,
U.S. Senate, Washington, DC.

DEAR SENATOR LAUTENBERG: The New Jer-
sey Tenants Organization (NJTO) opposes
any changes in joint and several liability and
the imposition of punitive damage caps. This
is not reform; it is war on consumers.

Please oppose the tort reform legislation
now before the Senate and vote ““NO.”’
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Thank you for your anticipated stand in
favor of the consumers of the State of New
Jersey.

Yours truly,
BONNIE SHAPIRO,
Administrative Director.

CITIZEN ACTION OF NEW YORK,
Albany, NY, April 24, 1995.
Hon. DANIEL PATRICK MOYNIHAN,
Russell Senate Office Building,
DC.

DEAR SENATOR MOYNIHAN: We are writing
to urge that you protect victims of dan-
gerous products by voting to be sure that S.
565 never comes to the Senate floor and con-
tinuing to oppose S. 565 and any other meas-
ures that would strip victims of dangerous
products, incompetent doctors or other neg-
ligent parties of their fundamental rights to
justice and fair compensation.

Those who would vote for S. 565 forget the
famous exploding Pinto, a traveling bomb
that Ford’s bean counters let stay on the
road rather than spend a few dollars to fix
the gas tank. They would forget the damage
to women from the Dalkon shield and breast
implants, products that the manufacturers
knew might cause harm. They would forget
those children who were horribly burned by
flammable pajamas. And they would forget
the thousands of workers who were exposed
to asbestos decades after the manufacturers
knew that the material caused cancer.

There are very few cases a year, 15, in
which punitive damages are awarded. But
the threat of these damages is too often the
only barrier to more companies making the
cold calculation that making a safe product
isn’t worth the cost. Artificial caps on puni-
tive damages will result in a slap on the
wrist to negligent corporations and expose
American consumers to dangerous products.

The provision in S. 565 that would not
allow workers or consumers to sue over dam-
ages caused by older products, but allows
companies to sue, reveals the vicious anti-
consumer bias of this bill. If the bill were
honestly concerned about the legal system
why would it allow businesses to sue but not
consumers or workers? The exemption for
businesses shows that the authors primary
motive is to protect corporations from being
punished for the harm their negligence
causes to consumers and employees.

We also urge your opposition to changes in
joint and several liability. This provision
only increases the likelihood that a victim
will not be fairly compensated for the inju-
ries and suffering caused by negligence.
Those who are the most vulnerable, women,
children and the elderly, will lose the most if
joint and several liability is eliminated.

Finally, we remain concerned that the
Senate will consider establishing a cap on
pain and suffering in medical malpractice
cases. Such an action would be particularly
ironic coming just after well publicized inci-
dents of medical malpractice. The facts re-
main that, as the Office of Technology As-
sessment found in a recent report, caps on
malpractice awards will have no impact on
the nation’s health care costs but they will
save money for doctors at the expense of vic-
tims of gross malpractice.

We urge your continued vigilance on behalf
of victims of negligence by voting against
cloture for S. 565 and working vigorously to
oppose any other measures that would gut
the civil justice system.

Sincerely,

Washington,

RICHARD KIRSCH,
Executive Director.
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EMPIRE STATE CONSUMER ASSOCIATION,
Rochester, NY, April 19, 1995.
Hon. ALFONSE M. D’AMATO,
Hart Building, U.S. Senate, Washington, DC.

DEAR SENATOR D’AMATO: | want to express
our strong opposition to S. 565, the ““Product
Liability Fairness Act of 1995.”” This bill
would restrict the ability of injured consum-
ers to obtain full and fair compensation and
for citizen juries to impose adequate deter-
rents to prevent further injuries.

There are two major provisions of this leg-
islation which would have a negative effect
on cons