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It’s fitting that we pay tribute to the
dedication of those who were busily
working in the public’s interest at the
moment of that terrible blast.

TRAGEDY IN OKLAHOMA CITY

Mr. SIMPSON. Mr. President, | rise
to speak briefly about the recent trag-
edy in Oklahoma.

Mr. President, throughout our land,
so many have already spoken out so
eloquently about this, that | can add
but little to what has already been
said. The suffering of the victims, the
inhumanity and cowardice of the
bombers, the compassion and heroism
of our community of citizens, and our
solemn resolution to exact justice and
punishment—all of these have been
powerfully attested to already.

I will therefore limit myself to praise
a particular aspect of our President’s
handling of this crisis.

There has been so much of our Amer-
ican democracy which has shown itself
to be worthy of praise and of pride in
this last week—from the behavior of
ordinary citizens in a time of trial, on
up through the labors of rescue and
medical teams, through to the highest
ranks of our law enforcement agencies,
and up to the conduct of the President.
I trust that terrorists the world over
would be rightly awed and cowed by
the great skill, energy, and resolution
that has been displayed.

In the wake of such a horrible trag-
edy, there is a terrible feeling of power-
lessness, and it exists for all of us, even
those of us at the highest levels of gov-
ernment. We had to hope that the per-
petrators would be caught. Many had
to wait and to hope that loved ones
would be found alive. Even those who
were actively engaged in bringing re-
lief and justice had to contend with so
many factors outside of their control.

When | think of what the President
faced, | am reminded in a small way of
Dwight Eisenhower’s recollection of
the Normandy invasion. He had done
all he could to plan and to provide, but
once he issued the fateful order—‘‘Let’s
go!”’—his subordinates scrambled to
carry out their tasks, and he was left
alone with a sudden realization: that
he was now powerless to do more than
to hope that his orders would be car-
ried out successfully.

I can only imagine that a similar
anxiety must have gripped the Presi-
dent as he issued orders which he hoped
would bring answers—and arrests—in
the wake of this tragedy. He must in-
deed believe himself to be fortunate
that law enforcement agents across the
country worked so doggedly and so
well, and so successfully, even as much
remains to be done.

But even with everything the Presi-
dent had to hope for in terms of carry-
ing out an investigation, there still re-
mained a duty that was his, and his
alone, as President of the United
States. There is no way for a President
to delegate the responsibility of speak-
ing for the Nation, and of providing a
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voice of resolution and reason when
events have gone awry.

This action of the President has
served this country so well in the days
after the tragic event. Yet now there
appears to be some scapegoating by
him today. He first voiced the Nation’s
determination to bring the criminals
to justice. He had steadfastly resisted
the temptation to blame the tragedy
on specific ethnic or ideological
groups. And he gave voice to what so
many Americans were feeling, the fun-
damental commitment to law and to
peaceful order shared by nearly all
Americans, no matter where they
stand politically.

It is not a duty to be underestimated.
At a time when so many Americans
must necessarily feel themselves pow-
erless to fight back against this cow-
ardly attack, the need is great to have
their feelings expressed, and to have
them channeled into a constructive
collective response to this tragedy.

In those first few days, the President,
even as he worked to comfort the vic-
tims of the attack, succeeded in draw-
ing a clearly understood line as to
where this Nation stands. He asserted
with great force and clarity that, on
the one hand, Americans have a right
to be suspicious of government, and to
exercise their first amendment rights,
their second amendment rights, and
every other protected right. But this
Nation cannot and will not tolerate the
exercise of rights that include violent
attacks on Federal officials, on their
children, or anyone else.

| pray that none of us, including the
President, become vindictive toward
any group in America—whether they
are Islamic Americans, conservative
organizations, talk show hosts, or any-
one else—we must remember that vir-
tually all of these people are as horri-
fied by this violence as are we.

The President spoke well soon after
the tragedy when he left no doubt that
Americans are not divided over these
matters, but united in our commit-
ment to law and order, in a way that
law-abiding Americans as well as ter-
rorists should be able to understand.
And this was an important cathartic
process for Americans as we coped with
this tragedy.

I close by giving my thanks to those
in our government who have worked so
hard in these last days to ‘‘bind the Na-
tion’s wounds.”

Mr. BRYAN. Mr. President, | was
pleased to join with my colleagues in
adopting Senate Resolution 110 which
condemns the horrendous violence that
happened in Oklahoma City and urges
the administration to bring to justice
those responsible for committing this
evil crime. In addition, the measure ex-
presses our deepest sympathy to the
families that have lost so much and
conveys our gratitude to all the Ameri-
cans who have been assisting in rescue
efforts.

Today, | would like to recognize
those individuals from Nevada who
have joined in the heartbreaking strug-
gle to help our friends in Oklahoma.
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Dr. Scott Bjerke, a specialist in criti-
cal care at University Medical Center’s
trauma unit, Dave Webb, a fire special-
ist with the U.S. Forest Service, Metro
Police Sgt. Bill Burnett, and Clark
County fire paramedic coordinator
chief Steve Hanson all are members of
Clark County’s elite 60 member Urban
Search and Rescue Task Force which
headed to Oklahoma City to assist res-
cue workers. In addition, the Clark
County American Red Cross has sent
Caroline Johnson, officer for the disas-
ter computer operations, to Oklahoma
City. In times of tragedy, there are al-
ways heroes. All the Americans who
have been devoting endless time and
emotions to ease the pain of so many
are the true heros of this tragedy. | am
proud that Nevadans have united to-
gether with the country during this
time of such need. | thank these indi-
viduals for their commitment to oth-
ers.

Although we cannot ever heal all the
wounds both emotional and physical
from this tragedy, | hope that those in
Oklahoma will know that Nevadans are
praying for them and somehow that
will lessen their pain.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

COMMONSENSE PRODUCT LIABIL-
ITY AND LEGAL REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of H.R. 956, which
the clerk will report.

The bill clerk read as follows:

A bill (H.R. 956) to establish legal stand-
ards and procedures for product liability liti-
gation, and for other purposes.

Pending:

Gorton Amendment No. 596, in the nature
of a substitute.

The Senate resumed consideration of
the bill.

Mr. DODD. Mr. President, | rise this
morning to express my strong support
for the Product Liability Fairness Act,
which is the pending legislative busi-
ness before the Senate. Balanced re-
forms in this measure will help to pro-
mote fairness in the product liability
system, help injured people get fair
compensation for their injuries, allow
businesses to get out of unjustified
lawsuits, and improve safety condi-
tions for working men and women in
this country. With these reforms in
place we will help alleviate the prob-
lems that undermine the present sys-
tem.

I want to commend at the outset the
principal authors of this legislation,
Senator ROCKEFELLER of West Virginia
and Senator GORTON of the State of
Washington, for their hard work. They
have worked tirelessly on this effort
for a number of years. | am pleased to
have joined them in that effort over
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the last several years, and as an origi-
nal cosponsor of this legislation.

It is very clear that our current prod-
uct liability system does not work. It
is broken. | think we have a need and
an obligation to try to fix it. Over the
years a wide range of my constitu-
ents—consumers, manufacturers, small
businesses, and working men and
women—have identified the key prob-
lem. Far too often the results you ob-
tain in a product liability case depend
not on the merits of your claim but on
your ability to afford good counsel.

The statistics confirm what our con-
stituents have been telling us. Under
the present system, injured people
must wait too long for compensation.
Generally it takes an average of 2%
years for a claim to be resolved. A re-
cent study by the GAO found that it
can take up to 5 years for a victim to
receive their justified compensation.
The delays in the present system can—
and | think do—lead to inadequate
compensation. Many seriously injured
people who lack the resources to pay
their medical bills and support their
families while waiting a decision can-
not afford to go 5 years without com-
pensation. They have no choice but to
settle, and to settle in many cases for
inadequate amounts.

While the present system is not serv-
ing the needs of our injured citizens
well, it is also failing to meet the needs
of American industry and business.
Many of these industries are reluctant
to introduce new products. When they
look at their potential future liability,
they see the different and distinct laws
of 55 different States and territories
staring back at them.

This uncertainty is particularly dif-
ficult for smaller businesses who can-
not afford the huge legal costs of the
present system. In too many cases
companies are forced to run up enor-
mous legal bills only to be vindicated
by the courts at a far later date. Who
is well served by a system that stifles
innovation? Who benefits when busi-
nesses are forced to defer investment
on research and development? Who
wins under that kind of system? Of
course, no one does. If American busi-
nesses are unable to bring innovative
products to the marketplace or are
forced to take healthful products off
the market then we all lose.

Let me be specific. The search for an
AIDS vaccine is a good example. The
Commerce Committee of this body has
heard testimony from Biogen, a com-
pany in the State of Massachusetts. It
stopped work on an AIDS vaccine be-
cause of product liability fees.

Even more disturbing is the way in
which the current product liability sys-
tem threatens entire industries. The
contraceptive industry is one example.
A 1990 report issued by the National
Research Council and the Institute of
Medicine concluded:

Product liability litigation has contrib-
uted significantly to the climate of disincen-
tives for the development of contraceptive
products.
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As the American Medical Association
points out, 25 years ago there were 13
American pharmaceutical companies
researching potential products in the
areas of contraception and fertility.
Now there is only 1—from 13 companies
down to 1. Clearly, we need to change
the system that has bred these kinds of
results. | think we can and we must do
better.

Mr. President, with the passage of
the Product Liability Fairness Act we
will do better. This legislation would
improve the product liability system
for everyone. | want to emphasize that.
This ought not to be a case of pitting
attorneys against businesses and busi-
nesses against consumers. Everyone
will benefit as a result of the improve-
ments in this bill—the injured people
who need fast and fair compensation,
consumers who need quality products
to choose from, and those American en-
terprises who are on the cutting edge
of international competition, and the
workers who depend on a strong econ-
omy to support their families.

The moderate reforms in this meas-
ure would reduce the abuses in the cur-
rent system without eliminating solid
protections for those who are victim-
ized by defective or dangerous prod-
ucts.

I know my colleagues, Senators
ROCKEFELLER and GORTON, have al-
ready gone through the bill in great de-
tail. So | will just highlight some of
the key provisions.

First, this measure would provide a
far more uniform system of product li-
ability. By adding more certainty to
the system, the excessive costs in the
present system would come down. This
potential benefit motivated the Na-
tional Governors Association to sup-
port this product liability reform
measure. The association has said:

The United States needs a single predict-
able set of product liability rules. The adop-
tion of a Federal uniform product liability
code would eliminate unnecessary costs and
delay the confusion in resolving product li-
ability cases.

Why is it important to quote the
Governors here? Because some of the
opponents of the bill have asked why
we should be making changes at the
Federal level when tort law is usually
left to the States. That position ig-
nores the fact that 70 percent of all
products now move in interstate com-
merce. If the Governors of this country
contend that a uniform Federal code in
this area makes sense, then | think we
ought to listen to what they are say-
ing.

The provision in the bill that encour-
ages the use of alternative dispute res-
olution would also help reduce the ex-
cessive costs in the current system.
Currently, too much money goes to
transaction costs—primarily attor-
neys’ fees—and far too little goes to
the legitimate victims that have been
hurt.

A 1993 survey of the Association of
Manufacturing Technology found that
every 100 claims filed against its mem-
bers cost a total of $10.2 million. Out of
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that total of $10.2 million, the legiti-
mate victims receive only $2.3 million,
with the rest of the money going for
legal costs and transactional costs.
Clearly, we need to implement a better
system in which the money goes to
those who need it—injured people.

Consumers would also benefit from a
statute of limitations provision that
preserves the claim until 2 years after
the consumer should have discovered
the harm and the cause. In many cases
today injured people are not sure what
caused their injuries, and by the time
they figure it out they have often lost
their ability to sue. This legislation
would provide relief for people in such
situations and allow them adequate
time to bring a lawsuit.

This legislation also includes a num-
ber of provisions that are simply com-
mon sense. Under the bill defendants
would have an absolute defense if the
plaintiff, the one who is claiming the
injury, was under the influence of in-
toxicating alcohol or illegal drugs and
the condition was more than 50 percent
responsible for that person’s injuries.

This provision, it seems to me, is
nothing more than simple common
sense. Why should a responsible com-
pany have to pay for the actions of
someone who has, unfortunately, used
alcohol or illegal substances? The com-
pany should not be held responsible, it
seems to me, for that kind of an injury.

The bill also institutes reforms to as-
sist product sellers. They would only
be liable for their own negligence or for
failure to comply with an express war-
ranty. Product sellers who are not at
fault could get out of cases before run-
ning up huge legal bills.

But as an added protection for in-
jured people, this rule would not apply
if the manufacturer could not be
brought into court or if the claimant
would be unable to enforce a judgment
against the manufacturer. So we have
provided a sense of balance here to try
to see to it that people are not left
without any recourse at all.

Striking a balance is at the heart of
this bill. Again | wish to commend my
colleagues from Washington and from
West Virginia. This is a balanced ap-
proach. We need to keep that in mind.
There are a lot of amendments that
will be offered, and some may seem ap-
pealing, but when you consider them
keep in mind the totality of what has
been done and the balance we have
struck.

This bill also contains an important
section on biomaterials authored by
my colleague from Connecticut, Sen-
ator LIEBERMAN. That provision is de-
signed to ensure that manufacturers of
lifesaving and life-enhancing medical
devices would have access to raw mate-
rials which are absolutely critical in
this important industry. In recent
years, the supply of raw materials has
been threatened by litigation. Those
are the facts. | commend my colleague
from Connecticut for crafting a very
promising solution to that problem.
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The provisions that | have outlined
here, Mr. President, demonstrate the
balance that this legislation strikes be-
tween consumers and businesses. In the
final analysis, the reforms in this bill
should strengthen our product liability
system for everyone.

Of course, some of my colleagues are
opposed to the measure—that is to be
expected. They have raised some con-
cerns, and certainly we look forward to
the debates in the coming days. But |
hope that we can avoid some of the in-
flammatory rhetoric that has charac-
terized the debate on this issue in the
past. This is a critically important
issue involving the rights and respon-
sibilities of injured people, of working
people, of American industry, and we
ought to treat it with the seriousness
it deserves.

My involvement with this issue goes
back to the early 1980’s, Mr. President.
At that time | had serious concerns
about some of the product liability pro-
posals before Congress. Along with our
colleague who retired from the Senate,
Jack Danforth, of Missouri, and with
the help of Judge Guido Calabresi, who
was the dean of Yale Law School at the
time, we put together several proposals
to deal with product liability. We never
got very far with them. In fact, | do not
think we got our ideas out of the Com-
merce Committee. We have come a
long way. We are getting closer and
closer to passing much-needed legisla-
tion in this area.

So | hope my colleagues will support,
if necessary, cloture motions to allow
us to at least have a chance to debate
these issues and to determine whether
or not the majority of this body wants
to support this legislation.

Let me also say—and my colleague
from Washington certainly is aware of
this particular concern—there is a lot
of attention being paid to the punitive
damages section. | have concerns about
setting limits in this area. | would
much prefer a system that has been
tried in a few of our States where the
jury determines whether punitive dam-
ages should be awarded, but then have
the judges determine the amount. In
determining the amount, the judge
would follow a set of guidelines. This
approach, which is the law in Kansas,
addresses the concern about excessive
or ‘““‘runaway’’ jury verdicts, while pre-
serving the court’s ability to punish
certain egregious behavior.

I will not take the time here this
morning to go into a longer discussion
of this issue because | want the thrust
of my remarks to be focused on the to-
tality of the bill.

Again, Mr. President, | think this bill
strikes an excellent balance. It is long
overdue and represents a great step for-
ward. Because we are so close to enact-
ing these responsible reforms, | caution
my colleagues against expanding the
scope of the bill. For example, | know
that some of my colleagues want to
add medical malpractice provisions to
the bill. | think that would be a mis-
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take because it would jeopardize our
ability to get this legislation enacted.

Because of these concerns, | will not
be offering as an amendment a securi-
ties litigation reform bill that | coau-
thored with my colleague from New
Mexico, PETE DoMENICI. Clearly there
is a temptation to deal with various
areas of the law under the broader
heading of legal reform. But we need to
be sensitive to the particular problems
in each area of the law and not lump
matters together.

So | will oppose efforts to expand the
scope of this bill. If someone were to
offer my bill on securities litigation re-
form as an amendment, | would oppose
it. As many years as | have spent on it,
it does not belong on this bill. So |
hope my colleagues will keep this
measure narrowly focused and help
move it forward.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. What is the pending
business? Are we operating under any
unanimous-consent agreement?

The PRESIDING OFFICER. There
was an agreement to recognize the ma-
jority leader to offer an amendment.

Mr. GORTON. | am authorized to re-
port that the majority leader does not
intend to take advantage of his right
to offer an amendment at this point.
As a consequence, the floor is open for
amendments. | understand that the
Senator from Kentucky intends to
offer an amendment on medical mal-
practice, which is a very broad and sig-
nificant amendment, and | hope can be
concluded during the course of the day
but nevertheless deserves considerable
debate.

I think I also should like to announce
that, of course, it is really the turn of
the opponents to this bill to offer an
amendment, and if any of them wish to
do so at the conclusion of this debate,
I would appreciate their informing me
or my colleague from West Virginia so
that we can try to see to it that
amendments are dealt with in a fair
order.

Before 1 yield the floor, Mr. Presi-
dent, | should like to say how much I
admire the forceful and cogent and per-
suasive remarks of my friend from Con-
necticut, Senator DoDD.

If I may make one or two more com-
ments on a point of the Senator from
Connecticut.

Perhaps the most important of all of
the points had to do with the balance
that adheres in this bill. It is the result
of the work of many years and work
among Members of somewhat varying
opinions other than the proposition
that something is broken and needs to
be fixed in connection with our product
liability laws. So we have not gone all
the way as far as we might in drafting
this bill.

We have attempted not to go from
one extreme to the other extreme, but
to come up with a solution that is fair
to litigants, and that nonetheless will
encourage the research and develop-
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ment of new products, marketing the
new products, and the creation of eco-
nomic opportunity in this country.

I was particularly struck by the
forceful way in which the Senator from
Connecticut spoke of the balance, the
way we reached these goals. | also un-
derstand his concern with the present
provisions on punitive damages. We
and others are working together to see
whether or not we cannot come up with
a superior solution to that which is in-
cluded in the bill at the present time.

But | do want to thank him for his
most eloquent statement.

Mr. DODD. | thank the Senator.

Mr. MCCONNELL addressed the
Chair.
The PRESIDING OFFICER (Mr.

SHELBY). The Senator from Kentucky.
Mr. MCCONNELL. | thank the Chair.
Mr. President, | will shortly be offer-

ing an amendment, as the distin-

guished Senator from Washington indi-
cated, with reference to the medical
malpractice crisis that we have in our
country. | will be offering this amend-
ment on behalf of myself, Senator

LIEBERMAN, and Senator KASSEBAUM.
This amendment, Mr. President,

would expand the product liability bill

to include health care liability cases.

Medical malpractice reform is a perfect

fit with the product liability reform ef-

fort underway here in the Senate.

Overlap exists between these two is-

sues, and if we do not reform them to-

gether, we could make the liability
system even more complicated than it
is now.

Take, for example, Mr. President, a
lawsuit over an adverse reaction to a
drug. The injured patient is likely to
sue the doctor who prescribed the drug,
as well as the manufacturer and the
seller.

Now, Mr. President, if we only pass a
narrow product liability bill, the
drugmaker and seller would be covered
under the product liability reform, but
the case against the doctor would pro-
ceed under different rules. The result
could be two separate cases involving
the same set of facts.

Is that an improvement in the legal
system? | think hardly is that an im-
provement.

So | say to my colleagues who sup-
port product liability reform, let us
take a new look. Medical malpractice
reform needs to accompany product li-
ability reform. The problems within
our health care liability system estab-
lish the need for the reforms contained
within this amendment.

First of all, Mr. President, the liabil-
ity system impedes access to affordable
health care for many in our country.
The Office of Technology Assessment
reports that half a million rural women
do not have access to an obstetrician
to deliver their babies. Now, | know
that is an acute problem in rural areas
of Kentucky. The American College of
Obstetricians and Gynecologists state
that more and more obstetricians are
giving up the practice and restricting
themselves only to gynecology, one of
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every eight, according to their 1990
study.

Let me share a few statistics with
you. In Georgia, 75 counties lack ma-
ternity care; in Alabama, 2 counties; in
Colorado, 19 counties have no mater-
nity care whatsoever.

During the health care debate last
year, | received a letter from Dr. Leon-
ard Lawrence, president of the Na-
tional Medical Association, whose
membership consists of African-Amer-
ican doctors. He wrote, Mr. President:

Minority physicians are particularly im-
pacted by the current medical malpractice
crisis. The combined costs of liability insur-
ance and the threat of malpractice suits
have caused many of our members to stop
practicing in high-risk areas. The effects of
these trends are painfully evident in minor-
ity communities. Minority physicians who
have traditionally made a commitment to
serve Medicaid patients are being forced to
discontinue these services.

Mr. President, | know many of my
colleagues who are opposing the legal
reform effort argue that reform will
have an adverse effect on women and
low-income minority individuals. Well,
this information demonstrates that our
failure to enact reform is what harms
the women and minorities in the Unit-
ed States who need medical care.

The second problem caused by the
medical liability system is the decline
in medical innovation. While doctors,
as we know, practice defensive medi-
cine by ordering unneeded tests and
procedures, they are also less likely to
take risks with treatment procedures
and surgery because of the chances of
getting sued. According to the General
Accounting Office, a doctor has a 37-
percent chance of being sued during the
course of his or her practice.

And there is the related issue of
biomaterial access on which Senator
LIEBERMAN has been our most con-
spicuous leader. We need to ensure that
raw material suppliers will sell their
products to those who make important
lifesaving devices.

A third problem, Mr. President, con-
cerns the erosion of the doctor-patient
relationship caused by defensive medi-
cine. The dean of the University of
Kentucky Medical School called my of-
fice this week to stress the importance
of health care liability reform. He ex-
plained how hard it is to get young
doctors to develop clinical skills when
they can order a battery of expensive
tests which will protect them in case of
a lawsuit. Apparently, the chance of
being sued has nothing to do with
whether the doctor acted negligently.
GAO reports that nearly 60 percent of
all claims are dismissed without a ver-
dict or a settlement.

Medical malpractice victims suffer
from the same unpredictability of our
civil justice system as other injured
persons. Cases take too long to con-
clude, anywhere from 2 years to more
than a decade. Of every dollar spent in
the liability system overall in the
United States, only 43 cents goes to the
injured party. A full 57 cents of every
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dollar goes to the system itself, the
lawyer and the court costs.

So, Mr. President, our goals here are
basic and fundamental. First, to pro-
mote patient safety. Second, to com-
pensate injured patients fully and fair-
ly, but not to enrich the lawyers and
the system; make health care more af-
fordable and accessible; contain the
costs of the liability system; strength-
en the doctor-patient relationship; and,
finally, encourage medical innovation.

Before | explain what our amendment
does, | want to be clear about what it
does not do. First of all, there is no cap
on pain and suffering in this amend-
ment. Doctors’ groups advocate a cap
on noneconomic damages of $250,000.
The House included such a provision in
its legal reform bill last month, but we
chose to omit a cap on pain and suffer-
ing for several reasons.

First, there are circumstances where
an individual suffers a serious injury
but may have minimal or no economic
losses. It seems harsh—not only seems
harsh, it would be harsh—to tell such
victims who have lost a limb or a sense
of hearing, for example, that because
they can go back to work, their dam-
ages are limited.

For too long, the proponents of re-
form have been attacked as trying to
deprive victims of their rightful com-
pensation. So we felt in introducing
our medical malpractice bill that we
could offer many, many significant im-
provements to the system short of lim-
iting pain and suffering. Pain and suf-
fering are part of compensatory dam-
ages awarded in an effort to make the
victim whole. We can reform the liabil-
ity system to make it more certain and
more fair without limiting an injured
party’s right to be made whole, and
that is why we omitted such a provi-
sion. There may be amendments of-
fered to put a cap on pain and suffer-
ing, but that is not something that this
Senator could support.

The second issue we omitted from
our bill was the so-called FDA defense.
That provision enables a company
which obtained FDA approval for its
device or a drug to be shielded from pu-
nitive damages. During last year’s de-
bate on a motion to invoke cloture on
a motion to proceed to product liabil-
ity, this issue was prominently dis-
cussed. Several Senators cited their op-
position to this provision which was in-
cluded in last year’s product liability
bill, and they cited that as their reason
for opposing cloture.

So we wanted to avoid that con-
troversy connected with the full medi-
cal malpractice bill. The FDA amend-
ment may or may not be offered at
some course during this debate and, as
with the cap on noneconomic damages,
I welcome the debate. There is no rea-
son not to discuss those issues and let
them come to a vote if others would
like to proceed with that. But it is im-
portant to remember that with regard
to the concern drug manufacturers
have, they still would benefit to some
extent by the cap on punitive damages.

April 27, 1995

As for our amendment, let me ex-
plain what is in it. | talked about what
is not in it, now let me talk about what
isinit.

First of all, it is basically the same
bill with some changes —no, it is basi-
cally the same bill that myself, Sen-
ator LIEBERMAN and Senator KASSE-
BAUM introduced which was referred to
the Labor Committee.

She, along with other members of
that committee, made significant
changes in the bill from its introduc-
tion as S. 454. The amendment contains
a uniform 2-year statute of limitations,
which is the same statute of limita-
tions contained in the product liability
bill.

The amendment addresses punitive
damages in much the same way that
they are handled in the product liabil-
ity bill. Our amendment sets out the
standard for awarding punitive dam-
ages, either intent to injure, under-
stood the likelihood of injury and de-
liberately fail to avoid injury, or acted
with conscious, flagrant disregard of a
substantial and unjustifiable risk. Pu-
nitive damages may be handled in a
separate proceeding, and the amend-
ment sets out the eight factors that
the court may consider in determining
the amount. The amount of punitive
damages is limited to three times the
economic damages or a quarter of a
million dollars, whichever is greater.

The definition of ‘‘economic dam-
ages’’ specifically includes replacement
services in the home, such as child
care, transportation, food preparation
and household care. We sought to be as
comprehensive as possible to make
clear that those individuals who do not
work outside the home would be made
whole for their losses. The fact that an
injured individual does not earn a sig-
nificant or, for that matter, any salary
will not mean that there would be no
economic losses.

I am aware in the Labor Committee
that Senator DobpD successfully offered
an amendment to eliminate the cap on
punitive damages. We have declined to
incorporate that amendment into this
floor amendment because without a
cap on punitive damages, you do not
have uniformity, you have no chance of
getting predictability into the system.
To do so would make the medical mal-
practice section inconsistent with the
product liability provisions, and it is
important to keep these two issues on
very similar tracks.

The amendment provides for periodic
payment of future damage awards that
exceed $100,000. Periodic payments
must be made in accordance with the
Uniform Periodic Payments of Judg-
ments Act.

The amendment abolishes joint li-
ability for noneconomic damages, in-
cluding punitive damages.

Like the product liability proposal,
the medical malpractice amendment
provides that defendants are only re-
sponsible for their proportionate share
of the harm caused. Like the pro-
ponents of the product liability bill, we
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seek to put an end to lawsuits brought
against a party because of its deep
pocket. The amendment also reforms
the collateral source rule to prevent
double payment for the same injury.
Amounts received by the individual
from other sources, except those
amounts paid by the individual or close
family member, would be deducted
from any damage award. The amount
of the reduction would be determined
in a pretrial proceeding, and evidence
regarding the reduction could not be
introduced at trial.

Further, Mr. President, the amend-
ment limits lawyers’ contingency fees
to one-third of the first $150,000 and 25
percent of any amount over $150,000.
Clearly, that benefits the victim so
that the victim gets more of the money
in these cases.

The amendment encourages States to
adopt alternative dispute resolution
and requires the Attorney General to
develop guidelines for the States. The
amendment sets forth a number of
ADR options, including arbitration,
mediation, early neutral evaluation,
early offer, use of certificates of merit
and no fault.

The amendment also contains a sepa-
rate subtitle on protecting the health
and safety of patients. It provides that
50 percent of punitive damage awards
go to the State for licensing and dis-
ciplining health care professionals, as
well as for reducing malpractice-relat-
ed costs for health care providers who
volunteer in underserved areas.

In addition, this subtitle requires the
Agency for Health Care Policy and Re-
search to establish a panel on patient
quality and safety. Within 2 years, this
agency would take the work of the
panel and establish guidelines for
health care quality assurance, patient
safety, and consumer information. In
the interim, this agency would report
to Congress on the work of the panel in
these areas. Credit goes to Senator
JEFFORDS for his hard work on this pro-
vision and the great improvement he
made on the original bill.

Finally, | want to mention the pre-
emption provision. The opponents of
legal reform have all of a sudden be-
come advocates for States rights. They
accuse the proponents of reform of hy-
pocrisy for wanting to establish Fed-
eral standards in these areas. But |
argue we are not the hypocrites. First
of all, we are not changing the sub-
stantive law of negligence. Whether a
doctor or hospital was negligent in the
provision or administration of health
care will still be a matter of State law.
We are not creating any Federal cause
of action where none exists. Neither
product liability cases nor medical
malpractice cases will wind up in Fed-
eral courts if they could not be there
today.

Second, Congress has the ample
power to set national standards in this
area. As in the product liability arena,
health care is a national issue. We
spent weeks debating this subject last
year. Medical products and drugs are in
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the stream of interstate commerce.
Health maintenance organizations and
other health care providers are na-
tional—I repeat national—organiza-
tions operating throughout many
States. And health insurance is gen-
erally sold on a nationwide basis. While
a particular doctor-patient relation-
ship may be local in nature, the deliv-
ery of health care is part of interstate
commerce.

Moreover, the Federal Government,
through Medicare and Medicaid, funds
a substantial part of the health care
system. So the preemption provisions
strikes a balance in creating a mini-
mum national standard. Those States
which have enacted, or which in the fu-
ture enact additional restrictions on
limitations, will supplement these na-
tional standards.

I am aware that Senator ABRAHAM, in
the Labor Committee markup, success-
fully offered an amendment to allow
States to opt out of national standards
contained in this amendment. We have
declined to include his amendment
since we believe that preemption
strikes the delicate balance needed in
this area.

There is much more to say about this
amendment, and | am sure we will all
have an opportunity to express our
points of view during the course of the
debate. The effort here is to improve
and strengthen the bill so doctors and
hospitals are treated similarly to medi-
cal device and drug manufacturers and
sellers.

Mr. President, this is indeed a na-
tional problem.

AMENDMENT NO. 603 TO AMENDMENT NO. 596
(Purpose: To reform the health care liability

system and improve health care quality

through the establishment of quality as-
surance programs)

Mr. McCONNELL. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Kentucky [Mr. McCoN-
NELL], for himself, Mr. LIEBERMAN, and Mrs.
KASSEBAUM, proposes an amendment num-
bered 603 to amendment No. 596.

Mr. McCCONNELL. Mr. President, |
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘“Amend-
ments Submitted.”’)

Mr. McCCONNELL. | yield to the Sen-
ator from Wyoming [Mr. THOMAS].

AMENDMENT NO. 604 TO AMENDMENT NO. 603
(Purpose: To provide for the consideration of

health care liability claims relating to cer-

tain obstetric services)

Mr. THOMAS. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The
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The Senator from Wyoming [Mr. THOMAS]
proposes an amendment numbered 604 to
amendment No. 603.

Mr. THOMAS. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

Mr. KENNEDY. | object.

The PRESIDING OFFICER. Objec-
tion is heard. The clerk will read the
amendment.

The assistant legislative clerk read
as follows:

At the appropriate place in the amendment
insert the following new section:

SEC. . SPECIAL PROVISION FOR CERTAIN OB-
STETRIC SERVICES.

(a) IN GENERAL.—IN the case of a health
care liability claim relating to services pro-
vided during labor or the delivery of a baby,
if the health care professional or health care
provider against whom the claim is brought
did not previously treat the claimant for the
pregnancy, the trier of the fact may not find
that such professional or provider committed
malpractice and may not assess damages
against such professional or provider unless
the malpractice is proven by clear and con-
vincing evidence.

(b) APPLICABILITY TO GROUP PRACTICES OR
AGREEMENTS AMONG PROVIDERS.—For pur-
poses of subsection (a), a health care profes-
sional shall be considered to have previously
treated an individual for a pregnancy if the
professional is a member of a group practice
in which any of whose members previously
treated the individual for the pregnancy or is
providing services to the individual during
labor or the delivery of a baby pursuant to
an agreement with another professional.

Mr. THOMAS. Mr. President, this is
an amendment to the amendment of
the Senator from Kentucky which ad-
dresses, overall, malpractice liability.
This has to do with specific problems
that arise in rural areas. It seems to
me that rural area families across
America deserve access to quality
health care, and that is a problem we
deal with from time to time. We need
to search for solutions that reduce in-
fant mortality rates, provide com-
prehensive prenatal care and yet allow
for us to stand ready to serve in times
of emergency. The rural obstetric care
amendment is part of that solution.

This amendment to rural obstetric
care compliments the effort of the Sen-
ator from Kentucky. It addresses a spe-
cific problem in rural areas, recruiting
and retaining obstetric providers. It
helps women obtain quality prenatal
care and assists rural communities in
developing a reliable and successful
health care delivery system.

Some of these liability problems are
unique to rural areas, such as limited
access, of course, to patient medical
care and the history of these patients
through a period of time. Some areas
in my State have little or no opportu-
nities for prenatal care. The long dis-
tance of driving exists. | think, par-
ticularly, of one good-sized town of
Rawlins, WY, in which, quite often, ex-
pecting mothers do the prenatal care in
Rock Springs or in Laramie, WY, both
of which are more than 100 miles away;
and, quite often, they need emergency
care in Rawlins when the delivery time
comes, and they find themselves going
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for emergency care to a different phy-
sician. That is basically what we are
really talking about here. Because of
these distances and because of the
unique rural problems, there is a drop-
out rate in delivery. So that providers
delivering a baby often are providers
that have not had an opportunity to
see the mother prior to the treatment.

Shortage of practitioners in obstet-
rics, to a large extent, is due to high
insurance premiums. So this amend-
ment simply raises the evidentiary
standards to clear and convincing for
health care services provided during
labor or delivery of a baby. It only ap-
plies to health care professionals who
did not previously treat the individual.
It does not apply to providers who are
on call or filling in for colleagues who
are expected to have that information.

So it is a rather simple amendment
that provides for this movement to a
higher level of evidentiary standard.
There are, of course, a number of ques-
tions that could be asked that are
somewhat mythical, 1 think. For in-
stance, does this exempt certain groups
of providers? It does not. The usual
standard—the preponderance of evi-
dence—remains in place for the doc-
tor’s own patient. Two is that it im-
poses an unusually high burden of
proof. That is also not true. The clear
and convincing standard is only slight-
ly higher than the standard preponder-
ance of the evidence and is signifi-
cantly less than the standard of beyond
a reasonable doubt. Some ask, does it
eliminate the right to trial? It does
not. Women are still permitted to sue
the provider. And if negligence is
found, the woman recovers full dam-
ages.

Does it discriminate against women?
Wrong. Women in rural areas would
benefit. The intent of the amendment
is to encourage health care profes-
sionals to continue providing obstet-
rics to women who may not have a
physician or who are unable to get to
their physician.

Let me quote from Phyllis Green-
berg, executive director of the Society
for the Advancement of Women’s Rural
Health Research:

Unintended adverse reactions in a few
should not create a threat of liability so
great as to disadvantage the many who bene-
fit.

Part of the benefit of the amendment
would be to have an impact and to re-
duce malpractice premiums for obstet-
ric providers in rural areas.

Let me share a little bit of the prob-
lem that we have in some rural areas.
Let me compare the premium rates in
Wyoming for health care providers:
$42,275 a year for OB/GYN specialists,
compared to $9,800 for pediatricians,
$9,700 for internal medicine, $27,000 for
general surgery, $17,000 for emergency
physicians, $10,000 for general practi-
tioners without OB/GYN services cov-
erage. On the other hand, $26,000 for
general practitioners who have OB/
GYN.
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We can see clearly that practitioners
in small towns that have relatively few
opportunities for obstetric services
simply do not do it unless it is an
emergency and because of the cost.

Further comparing Wyoming’s $42,000
average malpractice premium for OB/
GYN among the Rocky Mountain
States, $22,000 in Idaho, $23,000 in Utah,
$25,000 in Montana. So we have a prob-
lem and one that | think could be rel-
atively easily mitigated here.

It complements State obstetric li-
ability laws; 25 States have statutes on
the book recognizing the need to pro-
vide relief for obstetric providers, full-
fledged immunities for drop-in delivery
cases.

We think, also, that it would help re-
cruit and retain obstetric providers. In
rural areas of 105 family practitioners,
in Wyoming only 27 provide obstetric
services. For specialists, there are only
25 OB/GYN providers in the State deliv-
ering babies. That is 52 physicians
trained in obstetrics to cover 90,000
square miles.

In the city of Sheridan there are only
two providers. We used to have eight.
One current provider watched his pre-
mium rise from $4,000 a year in 1978 to
$35,000 a year in 1995.

There is some background for this
proposal, and this amendment was in-
cluded in Jim Cooper’s Managed Com-
petition Act last year and the Row-
land-Bilirakis Consensus Act of last
year. Bob Michel’s Affordable Health
Care, a new act, included provisions of
this kind. Majority leader BoB DOLE’s
alternative health reform proposal in-
cludes this as well.

So, Mr. President, this amendment to
the bill of the Senator from Kentucky
helps women and families across rural
America obtain quality care. It helps
rural communities fend off physician
shortages, plaguing health care service
delivery systems. It lowers health care
costs, so consumers may pay the true
cost of medical service instead of that
cost inflated by malpractice premiums,
and it complements overall mal-
practice reform.

I yield the floor.

Mr. KENNEDY. Would the Senator be
good enough to yield briefly for a ques-
tion or two on his amendment?

Mr. THOMAS. Happy to.

Mr. KENNEDY. 1 appreciate the
chance to address the Senator on the
amendment. | believe this was a matter
that was given some consideration in
the Human Resources Committee and
eventually dropped in the final legisla-
tion that was passed out of the com-
mittee.

Let me ask a question: For example,
effectively this immunizes a doctor
from any negligence suit, am | correct,
if that doctor had not treated the pa-
tient prior to the time of delivery?

Mr. THOMAS. No, | think the Sen-
ator is not correct. It simply raises the
standard of evidence to the immediate
level. It does not immunize if there is
malpractice here, if liability is here.
The difference and the purpose here is
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that this physician who delivers this
baby has not been a physician that has
been in the case for prenatal care and,
therefore, is given, under this amend-
ment, simply a clear and convincing
standard as opposed to the preponder-
ance of evidence. | think the Senator is
not correct.

Mr. KENNEDY. Could the Senator
explain why we are having a different
standard for the delivering of babies,
why we have a different standard than
the preponderance of the evidence?

What is the Senator’s reason, again,
if the Senator would share it. This is
somewhat different. | asked to have the
amendment read because we had an
amendment that was also focused upon
obstetricians in the earlier draft of the
malpractice legislation, and now we
have another approach.

I am just trying to understand. I
think it is a different standard that
would be for those doctors that would
come on and treat an expectant moth-
er. Can the Senator indicate to the
Senate why we ought to have a dif-
ferent standard, why doctors ought to
be held to a different standard at the
time of the delivery of a baby from the
preponderance of the evidence stand-
ard? What is the rationale? What is the
justification of that?

Mr. THOMAS. | think the justifica-
tion is to provide delivery services for
mothers in a community where there
would not be services otherwise.

For instance, a general practitioner
who might normally deliver babies, be-
cause of the cost of malpractice insur-
ance simply does not do that. So the
expectant mother has, through the
pregnancy, gone to Laramie, 150 miles
away.

But then comes an emergency. What
we are doing is we are saying to this
physician, although the physician does
not do this as a normal thing, who is
not able to pay this extraordinary
amount of money, that we will provide
some sort of a higher standard here be-
cause the physician is doing this not as
a regular practice but as an emergency
treatment process.

It is not designed to have anyone
with less competency. It is not de-
signed to do that, but to encourage
services where there are none.

Mr. KENNEDY. Well, Senator, is this
limited just to emergency provisions? |
am still trying to get from the desk a
copy of the amendment. | apologize to
the Senator.

Is this applied solely to an emer-
gency situation as described in the re-
sponse to my question?

Mr. THOMAS. It applies only to peo-
ple, to physicians and providers who
have—they are either on call or they
are part of a group. In that case we
would have expected them to partici-
pate in the previous information re-
garding this patient.

So this applies only when we go to
this physician not having been in-
volved with them previous to that.

So, basically, yes, it does limit it
only to that circumstance where this
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physician has not been a party to the
care prior to the delivery. That is our
intention, Senator. If that is not the
case, we would like to make it clear.

Mr. KENNEDY. Well, | have the
amendment. As the Senator knows
well, effectively the Senator is saying
to the mother and the child, effec-
tively, that under this amendment it
says, ‘“The trier of the fact may not
find that such professional or provider
committed malpractice and may not
assess damages against such profes-
sional.”” You are immunizing, getting a
different standard for those doctors.

Does the Senator know, could the
Senator indicate what the basis is for
the amendment, where the hearings
were, what the testimony has been,
who we have heard from?

Mr. THOMAS. Let me suggest a cou-
ple of things. First of all, the whole
world is not in boxes. There are dif-
ferences in terms of the availability of
services, and we are seeking to deal
with that.

Second, it does not immunize, and |
already have spoken to that. It simply
raises that level of evidence. In fact, it
says in the amendment, the Senator |
am sure read that, it may not assess
damages against such professional un-
less malpractice is proven by clear and
convincing evidence. So it certainly
does not immunize it.

Let me say, further, as | said before,
the Senator talked about the previous
consideration, and it was part of Rep-
resentative Cooper—we worked, as the
Senator knows, and the Senator
worked very hard last year in health
care. These things were not out of the
blue. It was in Mr. Cooper’s bill and in
the Rowland-Bilirakis bill. It was in
BoB DoLE’s bill. It is not a new idea,
and indeed has been discussed at great
length.

Mr. KENNEDY. The Senator’s ref-
erence with regard to Boston—this ap-
plies to Boston as well as rural Amer-
ica. The fact is, you have, in this lan-
guage, ‘“* * * the trier of the fact may
not find that such professional or pro-
vider committed malpractice * * *.”’
and then you have, “* * * and may not
assess damages * * *.”’

It says it “* * * may not find that
such professional or provider commit-
ted malpractice * * *” That is what
the amendment says. You can define it
in whatever way you want, but that is
what it says. Then it continues, ‘““* * *
and may not assess damages against
such professional or provider unless the
malpractice is proven by clear and con-
vincing evidence.”” This says ‘“* * *
professional or provider committed
malpractice * * *.”’

I just wonder why we are, with the
amendment—we will have a chance to
talk about this in greater detail—but
why we are suggesting this particular
amendment to the families of this
country? | think whether a doctor is
delivering—I can see a circumstance
where he is immunizing, a particular
doctor in a group practice, that they
are going to send in the person who has
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not been working with the expectant
mother because they want to have a
lesser standard, or immunizing the doc-
tor against malpractice.

Are we trying to encourage the prac-
tice of obstetricians who may have lost
their licenses or may be under some
other kind of penalty? Are we immu-
nizing them against practicing in
terms of gross negligence or other
kinds of negligence?

This amendment is very clear, and it
does apply to Boston. There is nothing
in here about rural America. It is talk-
ing about all doctors: “* * * may not
find that such professional or provider
committed malpractice * * *”’ It says
“* * * and may not assess damages
* ok xtox x % and may not assess * * *”’
But it says “* * * committed mal-
practice * * *.”’

I do not know—is the Senator famil-
iar with where the greatest number of
obstetricians are in this country at the
present time? And what the rates for
malpractice insurance are in those par-
ticular areas? You have the highest
number of obstetricians in the country
now out in Long Island. They have the
highest rates of malpractice insurance.
What is the point the Senator is talk-
ing about?

Where is the testimony that this is
going to produce greater services to
people in either urban or rural areas?

Mr. THOMAS. If the Senator will
yield, it was my understanding you
were going to ask questions and not——

Mr. KENNEDY. I am asking the ques-
tion where is the testimony, where is
the hearing? I will be more precise.

Mr. THOMAS. Yes, | already went
through that. | told you we went
through that last year in several
places.

If the Senator will support this, we
would be happy to put in, in our second
one here, that is only under the defini-
tion by the Public Health Service of
rural areas.

I am sure that is not the case. | am
sure the Senator is not talking about
my amendment. He and | have quite a
different view of what we ought to do
on malpractice, and | understand that.

Mr. KENNEDY. | am just trying to
find out what the amendment says. |

am just reading the language in
here—
Mr. THOMAS. You are—you are

misreading.

Mr. KENNEDY. What it says on it,
and asking for your explanation.

Mr. THOMAS. We do not read it the
same.

Mr. KENNEDY. We have urban areas
as well as rural areas. Public health
does that. We have what is in the na-
ture of underserved areas in urban
areas. So | do not know that helps the
Senator’s position. | do not understand
the Senator.

The PRESIDING OFFICER. If the
Senator from Massachusetts will sus-
pend, the Senator from Wyoming has
the floor.

The Senator from Wyoming.
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Mr. THOMAS. | have tried to explain
the answers. No. 1—let me go on just a
little bit further.

If the Senator would feel more com-
fortable, we will be happy to put in
“* * * a5 defined by the Public Health
Service.” So it would be, indeed, rural
areas.

Mr. KENNEDY. Senator, may | ask
you, on this point that you just men-
tioned, are you suggesting that the
Public Health Service only defines un-
derserved areas as being rural areas?

Mr. THOMAS. There is a definition,
as the Senator well knows. | will cite it
for him if he would like; section 330
(b)(3), or 130-27 of the Public Health
Service Act, which defines underserved
areas.

Mr. KENNEDY. That
urban areas; does it not?

Mr. THOMAS. | suspect so. It defines
rural areas.

Mr. KENNEDY. What is the Senator’s
point? Are you trying to say you would
offer this if | would agree with it? The
point I am making is | do not want
poor practice in rural areas or urban
areas.

Mr. THOMAS. We are not talking
about poor practice. We are talking
about providing services where there is
none, Senator.

Furthermore, and then 1 conclude
here, | think if the Senator wants to
read it fairly, it says “* * * may not
find that such professional or provider
committed malpractice and may not
assess * * *.”” That is all one sentence.
The Senator divided that.

I understand you do not agree. You
do not want malpractice insurance. |
understand you do not want to change
the legal system, Senator, but | do.
These are the reasons, and | think very
legitimate ones.

Mr. President, | yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, | was
going to ask of the Senator, finally,
whether he was familiar with the fact
the Senator from Kansas, Senator
KASSEBAUM, dropped this very provi-
sion when these matters were brought
to her attention in the course of the
committee. They were dropped by the
Senator. That, you know, happens to
be the chairman of the Human Re-
sources Committee, where many of
these measures were read.

I am asking and inquire why the Sen-
ator from Wyoming is convinced of it
when the other members of that com-
mittee, who have prime jurisdiction,
felt they ought to drop it?

Mr. THOMAS. | will answer the ques-
tion. | ask if the Senator always agrees
with the Energy Committee if they
drop something?

Mr. KENNEDY. If you could explain
why?

Mr. THOMAS. | will. 1 have ex-
plained. | shall explain one more time.

This comes from experience in our
own State, Senator. We worked with
this sometimes. We have difficulties in

also includes
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recruiting physicians for these areas.
We are seeking to find a way to provide
services, in my case, for areas that are
basically rural. I am here to defend my
constituency, as you are. We have
problems and they are unique prob-
lems, and | think this is an approach to
do that. That is what | am seeking to
do.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, | can-
not possibly understand the rationale.
If 1 could just have the attention of my
friend from Wyoming?

I am prepared to see that the people
in Wyoming make up their own judg-
ment of malpractice. It is the Senator
from Wyoming who is supporting the
position that is going to preempt the
States. The Senator’s point is abso-
lutely correct. Malpractice ought to be
decided in the States. It ought to be de-
cided by Wyoming what is in the inter-
ests of Wyoming. | am for it.

I think Wyoming ought to make a
judgment and decision in terms of the
standards, whatever you want to do out
there. That is the position of the Sen-
ator from Massachusetts. That is not
what this bill is going to, and what the
Senator is amending. They are basi-
cally preempting the States with one
Federal standard. And that is different
from the product liability.

Product liability applies to products
that are shipped interstate. This is the
most sensitive relationship between a
doctor and a patient. And why does
Washington know best on this? The
Senator has made my case. He ought to
oppose the McConnell amendment for
the very reasons that the conditions in
Wyoming are different from Massachu-
setts.

Mr. THOMAS. May | ask a question?

Mr. KENNEDY. They are different
from Boston. | will yield for a question,
but I—I will be glad to yield for a ques-
tion.

Mr. THOMAS. Will you explain to me
why you were the major proponent of
Federal health care last year?

Mr. KENNEDY. Of course. | will be
glad to do that. There are very few peo-
ple who have not heard me explain it.

That is because | think decent qual-
ity health care for all Americans ought
to be a right and not a privilege, Sen-
ator, for Members of the Congress of
the United States like you.

Mr. THOMAS. And the Federal Gov-
ernment ought to provide it?

Mr. KENNEDY. Regular order, Mr.
President. | have the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has the floor.

Mr. KENNEDY. | have a very good
program. | pay $103 a month. The Sen-
ator from Wyoming pays about $300 a
month.

The difference with the Senator from
Wyoming and Massachusetts is that |
want the American people—in Massa-
chusetts and Wyoming—to have the
same thing that we have. | was also in-
terested during the time of the Con-
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tract With America that we came in
and said, ‘“Look. Whatever applies to
Congress ought to apply to the Amer-
ican people.” And everyone made their
speeches and supported it. That is what
we did.

The other side of the coin is all of
those Members that have the Contract
With America have national health
care. They have good health care. They
are covered. The Senator from Wyo-
ming is covered, like 40 million other
Americans are not covered, like the ad-
ditional 1 million that became not cov-
ered in the last year of which 800,000
are children who are not covered. The
difference with the Senator from Wyo-
ming and the Senator from Massachu-
setts is | would like to make sure that
the people of my State and the State of
Wyoming have the same thing the Sen-
ator from Wyoming and | have. That is
entirely different from what we are
talking about in terms of the mal-
practice and the whole question of li-
ability.

Mr. THOMAS. And States rights.

Mr. KENNEDY. States rights—the
Senator is arguing my position on this
issue. If | could, 1 have the floor. |
would like to continue.

The PRESIDING OFFICER (Mr.
KEMPTHORNE). The Senator from Mas-
sachusetts has the floor.

Mr. KENNEDY. | would like to con-
tinue.

The PRESIDING OFFICER. The Sen-
ator from Wyoming will suspend.

Mr. KENNEDY. Under Senator
MCCONNELL’s position, effectively you
have preemption of the States under
any of the State laws that apply any-
thing that is more favorable than is
differentiated from the Senator’s legis-
lation that advantages the consumers.
You preempt State law; preempt them.
This great body of leadership that says,
“Why don’t we block grants that Wash-
ington does not know best, let us let
the States do that’, that is what | am
for on the malpractice. That is not
what the McConnell bill does. And the
Senator from Wyoming is offering an
amendment on the McConnell bill that
will set Federal standards, and preempt
States rights. The McConnell bill pre-
empts States rights.

When we offered an amendment in
the Human Resources Committee to ef-
fectively eliminate the preemption of
States, it was defeated. | would wel-
come the opportunity to cosponsor a
second-degree amendment that will
preserve that on the McConnell amend-
ment right now. | welcome the oppor-
tunity. If you want to preserve the
States rights of what Wyoming knows
and Wyoming knows best, Massachu-
setts knows and Massachusetts knows
best, let us do a joint amendment right
now to the McConnell amendment. |
propose that.

Mr. THOMAS. | am a little puzzled.
May | ask a question?

Mr. KENNEDY. Yes; certainly.

Mr. THOMAS. First of all, the Sen-
ator from Massachussetts talked about
the committee, that that which was
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proposed was dropped at the staff level.
It is supported by the chairman. No. 2,
the Senator has gone on. | watched.
Here is the Senator’s States rights
business from last year. Do not tell me
that you are for States rights. Look at
this. Here is your health care package.
Tell me there is States rights in that.

Mr. KENNEDY. Would the Senator
read the malpractice provisions in
there where we do not preempt the
States? Will the Senator at least be
honest enough in terms of talking
about this measure of malpractice, be
honest enough to look and find out
what our committee did with regard to
States rights last year? That is all we
are asking. | mean, let us not get away
from the fundamental issue which is
before the Congress on the McConnell
proposal. That is whether we are going
to have a Federal preemption of States
on the issues of tort reform or whether
we are going to let the States make
that judgment and that decision. That
is the essential part on the whole tort
reform debate that we are having here
in the U.S. Senate.

The Senator has offered an amend-
ment to that, not to preserve the State
of Wyoming rights to make its own
judgment. That was not in the Sen-
ator’s amendment. You have gone to
effectively immunize obstetricians
from the malpractice and use a whole
different standard of evidence at times
of trial. That is an entirely different
kind of issue. If the Senator wants to
have Wyoming do what Wyoming
wants on this malpractice, the Senator
is welcome to have the opportunity to
do so.

Mr. President, unless there is any-
thing further or any other inquiry that
the Senator would want, 1 would like
to address the underlying measure that
we have before us.

| see the Senator from Kentucky is
now here. If | could just ask. As | un-
derstand it, this effectively, just for
general clarification or point of infor-
mation, this is basically the measure
that was reported out of the Human
Resources Committee without the
Dodd amendment and without the
Abraham amendment and as currently
being amended by the Senator from
Wyoming.

Mr. MCCONNELL. | say to my friend
from Massachusetts, this amendment
essentially is not what was reported
out of the Labor Committee but rather
the bill introduced earlier in the year
by myself, Senator LIEBERMAN and
Senator KASSEBAUM.

Mr. KENNEDY. The point probably
does not make much difference to the
Members. Here we have had the meas-
ure that was before the Human Re-
sources Committee and had gone
through a period of markup by the
members of that committee and was
reported out just a few days ago re-
flecting the members’ judgment on the
Human Resources Committee. Now we
have a different measure here on the
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floor of the Senate. The Senator is ob-
viously entitled by the rules of the
Senate to proceed in that way.

There was a time when we Repub-
licans and Democrats alike were trying
to see if we could not work out some of
the particular measures. Last year,
when we dealt with the malpractice
provisions, we ended up with a vir-
tually unanimous vote on the mal-
practice provisions as part of the over-
all health care reform—a lot of diver-
sity in this body, a lot of willingness to
spend 2%z days in our Labor and Human
Resources Committee considering this
issue, and, at the end of it, we ended up
with a unanimous vote. During the
course of the consideration of what is
basically the underlying McConnell
amendment, | offered that as an alter-
native. The measure which had Repub-
lican and Democrat support. | will get
into more description of it later in the
course of this debate. And it was re-
jected. But, nonetheless, the Human
Resources Committee reported out
that measure. It was reported out. |
thought at least if we are going to be
debating the malpractice issue that we
would have an opportunity to do so.
But that is not the circumstance.

Mr. President, let us take in the
McConnell amendment the health care
liability reform. Let us take the find-
ings. Findings become more important
particularly in the wake of what has
happened in the last hours over in the
Supreme Court on the whole issue of
handguns. With these findings we are
finding out that the Supreme Court is
paying attention, that they have to re-
late to the follow-on provisions of the
legislation. We are reminded about
that. We have been reminded over a pe-
riod of years in circuit courts and now
certainly by the Supreme Court.

Let us just begin by taking a look at
the McConnell amendment on the find-
ings. It says Congress finds on health
care the following: Effect on health
care access and costs. And from the
title of this finding one would think
that this bill is just what the doctor
ordered. At the heart of health care
crisis facing working families and
health care access and cost is that we
have 40 million citizens who have no
health insurance to protect them
against the high cost of medical care,
and even those who have insurance
cannot be confident that it will be
there to protect them in the future if
they become seriously ill. The cost of
medical care is burgeoning the family
budgets all over this country. But just
read on.

So we would expect that the rest of
the measure will have some relevancy
to the effect of health care access and
cost. Those are the two elements in the
health care crisis, the 40 million Amer-
icans who do not have any, increasing
numbers that are losing in the em-
ployer-paid system, and the continued
escalation in terms of the health care
cost.

It goes on. The next provision says
the civil justice system of the United
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States is a costly and inefficient mech-
anism for resolving claims of health
care liability and compensating injured
patients. | certainly agree with that
where we have only 10 percent of the
victims of malpractice ever bringing a
suit. | have here in my hand Business
Week, March 27, shown to me by my
good friend, Senator HOLLINGS, from
South Carolina, who was here just a
few moments ago. It points out in this
article of just a few weeks ago:

One issue often neglected in the debate
over malpractice insurance is the system’s
efficiency in compensating injured patients.
The most exhaustive look at this issue is a
recent study of 31,000 hospital admissions in
New York State by a Harvard University
team headed by Paul Weiler, Howard Hiatt,
and Joseph Newhouse. Its findings: Some 4
percent of admissions involved treatment-
caused injuries. One-fourth of the injuries in-
volved negligence. One-seventh resulted in
death.

On average, only one malpractice claim
was filed for every 7.5 percent of the patients
suffering a negligent injury and only half of
these were ultimately paid. So, “The legal
system is paying just 1 malpractice claim for
every 15 torts inflicted in hospitals.” Those
suffering nonnegligent injuries—that s,
caused by care not yet deemed inappropri-
ate—got nothing. Thus, the study concludes
that rather than a surplus, there is a litiga-
tion deficit because so many injured people
wind up uncompensated.

You have the question now about
whether the civil system is working in
a way to try and deal efficiently with
the malpractice which is taking place
and how can it be done more effec-
tively. We had an option and an alter-
native to do that, which was biparti-
san, which has effectively been rejected
and now we are back to the McConnell
amendment that goes on and talks
about, “The civil justice system of the
United States is a costly and ineffi-
cient mechanism for resolving claims
of health care liability and compensat-
ing injured patients.”

I would certainly agree with that.
And all the material that we have
looked at would certainly underscore
that.

Only 10 percent of the victims of mal-
practice bring a suit. Many victims
who receive awards are
undercompensated, due to the caps on
damages imposed by almost half of the
States. When cases go to trial, doctors
win 60 percent of the cases in which,
independent studies have concluded,
they were, in fact, negligent.

So | would support a bill that ad-
dresses these problems, although it cer-
tainly would not be a serious solution
to the problems of cost and access. But
this bill only tips the balance further
in favor of the health providers and far-
ther against the working men and
women who are the victims of the prac-
tice.

Let me read on.

And the problems——

This is from the measure that
have before us.

And the problems associated with the cur-
rent (malpractice) system are having an ad-
verse impact on availability of, and access

we
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to, health care services and cost of health
care in the United States.

Two million people lose their health
insurance every month, and if you can
find one who lost it because of the med-
ical malpractice liability system, |
would like to meet him.

We will spend $1 trillion on health
care this year. That number will dou-
ble in the next 10 years. Medical mal-
practice premiums account for about 1
percent of that total and premiums are
not even rising significantly.

Even the AMA cites estimates that
the costs of ‘“‘defensive medicine’ ac-
count for only 2.5 percent of health
spending. Both the OTA and CBO con-
cluded that tort reform like the kind
provided in this bill would simply not
produce any reduction in those figures.
Is it not time we got serious about
dealing with the health care costs in-
stead of pretending that bills like this
will do anything other than victimize
patients to benefit providers?

It is interesting that one of the first
measures that we are dealing with on
health care, with all of the problems
that we are facing, with the number of
Americans who are not covered, with
the increasing number of children who
are not covered—and those numbers
are increasing—with all the problems
that our seniors are having in terms of
affording prescription drugs, all the
needs that are there in terms of home
delivery services, all the difficulties
and challenges that we have in terms
of the health care crisis, we are dealing
with this issue of the malpractice re-
form in a way that is going to preempt
the States from dealing with this issue,
which they have had for some 200
years, and at a time where the case |
think has yet to be made why this is
necessary.

And let me just mention very briefly,
I hope those who are going to support
it will explain to the Senate why we
need it. First of all, the number of mal-
practice cases has been declining over
the period of the last 5 years.

Second, the malpractice premiums
for the medical profession have been
declining over the period of the last 5
years.

Third, the awards for malpractice
that have been made in the various
courts have been declining for the last
5 years.

And finally, the profits of the indus-
try, the insurance industry in dealing
with malpractice have been going up
through the roof, going up through the
roof. We are not where we had been a
number of years ago when we saw
many of these companies saying, look,
we just cannot—we are going to get out
of this whole area of malpractice. We
just cannot afford it. We just cannot go
forward with it. We just cannot deal
with it.

The fact is this malpractice insur-
ance is enormously profitable to the in-
surance industry. And rather than
leaving the insurance industry, it is
highly competitive and more and more
companies are going into this kind of
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coverage. The publications of the in-
surance industry reflect that and the
profits of the various companies sus-
tain it.

And so we have a situation where
there is, Mr. President, an important
need in terms of covering the American
people. The best estimate is anywhere
from 80,000 to 100,000 people die a year
from negligence and malpractice—
80,000 to 100,000 people die a year, where
only a small fraction of negligent mal-
practice cases are even brought, and
where review after review of even those
that are brought, where there have
been findings that there has been re-
view of those cases by doctors and pro-
fessional groups, suggests that those
findings by and large have been fair
and that any review of the total num-
bers of cases that have been brought
over the period of the years would jus-
tify additional kinds of findings as
well.

Here is Business Insurance: ‘‘Insur-
ance Malpractice Coverage in Stable
Condition.”

Despite the rapid change in health care de-
livery, the price of medical malpractice and
professional liability coverage for health
care organizations remains stable and capac-
ity is plentiful. Most hospitals and health
care systems will renew their liability cov-
erage as in 1994 in part because of a decrease
in claims severity and frequency for most
health care organizations.

It goes on and talks about there is
more capacity, there are more players
than 3 years ago.

It seems like every month a new insurer
wants to underwrite medical liability cov-
erage for health care organizations.

Business Insurance, the publication
for the insurance industry, says this is
an area to get in, the profits are there.
The total numbers, the statistics show
that the awards, the numbers of cases,
the judgments are going down and that
the principal problem that is out there
is people who are subject to mal-
practice are not being compensated.
And what are we doing here with the
McConnell proposal?

What are we doing here? We are effec-
tively saying to Wyoming, to all 50
States, that we know best on the issue
of tort reform; that we are going to
have a preemption, one-way preemp-
tion. If your State, for example, was to
provide some additional kinds of pro-
tections in terms of consumers, we will
preempt you.

Now, in the Labor and Human Re-
source Committee, the Abraham
amendment said: All right, we will pre-
empt you, but if the State wants to get
out from underneath the preemption,
that will be accepted. And that was ac-
cepted by the committee.

But not in the McConnell amend-
ment; not in the McConnell amend-
ment. It is a one-way preemption.

| see other Members who want to
speak to this issue, so at this time |
will just conclude.

It is difficult for me to understand,
Mr. President, why we are taking an
issue which is so personal, involving a
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doctor and a patient, in which the
States have worked out their own ac-
commodations, where the Congress is
not being pleaded to by the States for
Federal action, and while the industry
itself is successful, experiencing record
profits in this area—I will get into that
later on in the discussion—why we are
being compelled to say that we will
have a one size fits all, effectively say-
ing that we here on this issue, which is
so personal between a doctor and a pa-
tient, so personal, that we are going to
have to have a Federal solution. And
that is what the McConnell amendment
is doing.

I find it just troublesome, as | men-
tioned earlier, where we have all the
challenges that hard-working families
are facing in this country, that work-
ers are facing, wondering whether they
are going to continue to have the cov-
erage that they have today, where
working families are worried about
whether their parents are going to be
covered, where working families read
about the cuts in Medicare that are
going to be coming down the road,
where most of our seniors are paying $1
out of $4 in terms of out-of-pocket ex-
penses for additional health care needs.
They are concerned about them. They
are concerned about their children,
whether their children are going to get
decent quality health care.

And we see, with the Carnegie Com-
mission report and the other reports,
the total number of children that are
not being covered. With all the needs
that are out there, here comes the U.S.
Congress and Senate saying, ““‘On this
one, we are going to look out for the
industry and the AMA.” That is what
this is all about. That is what this is
all about.

Mr. President, basically, there should
be adjustments, there should be
changes made in the current system.
We ought to be encouraging alternative
dispute resolutions. We ought to give
experimentation to the States to be
able to do that.

In our proposal last year, we even
had limitations in terms of the contin-
gency fees in a bifurcated way, in
terms of the early payments and later
kinds of payment. We dealt with collat-
eral issues. We dealt with the experi-
mentations that would be taking place
in States so that they could develop
practice guidelines and consider, if
they used practice guidelines, whether
we could create rebuttable presump-
tions.

We talked about encouraging States
to develop enterprise liability. We even
supported creating no-fault liability so
that States would create the funds and
all that individuals would have to be
able to do is show that need, not even
negligence, to be able to recover. We
were prepared to consider all of those
measures.

Those of us who are opposed—at least
this Senator is opposed—to the McCon-
nell amendment understand that we
have to provide some changes and some
alterations. We were prepared to do so
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and are prepared to do so. We made
some changes even in this proposal
that was initially put forward before
our committee during the course of the
deliberations. But we, at this time, do
not have that measure before us.

I see other Members who want to
speak, and | will come back to address
this issue at a later time.

Mr. WELLSTONE addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized.

Mr. WELLSTONE. Mr. President, |
have the floor. | wonder if I could just
for a moment have a discussion with
my colleague from Connecticut. | know
he was here for a while, but | stayed on
the floor. 1 do not want to push in front
of him. Would my colleague mind if I
went forward with my remarks right
now?

Mr. LIEBERMAN. Mr. President, |
appreciate the courtesy of my friend
from Minnesota. It may sound a little
strange, but if he is prepared to speak
at length, | would be happy to allow
him to go forward.

Mr. WELLSTONE. | say to my col-
league, I am prepared to speak at
length.

Mr. LIEBERMAN. | had guessed that.

Mr. WELLSTONE. Would that be all
right?

Mr. LIEBERMAN. Yes. | appreciate
the Senator’s kindness.

Mr. WELLSTONE. Mr. President, 1|
was at a gathering yesterday with citi-
zens from all over the country. Their
personal stories are often not a part of
this debate, but they should be. Many
of them have been injured, many of
them have been hurt, some of them
have lost loved ones. God forbid that
any of this should happen to any of us
or our families or our loved ones.

Mr. President, the question that they
were asking was: What is the purpose
of the underlying bill, this “Product
Liability Fairness Act?”’ | see nothing
fair in it, and | will talk about that, or
this amendment, the McConnell
amendment, or the second-degree
amendment to the McConnell amend-
ment.

What is this rush to somehow protect
whom from claimants? Why the effort
to tip the scales of justice against peo-
ple who have been hurt, all too often in
behalf of people who have been neg-
ligent, all too often on behalf of large
corporations, insurance companies, you
name it?

Mr. President, | will get to the specif-
ics of this medical malpractice amend-
ment, and | will talk about the under-
lying bill as well, but | would like to
start out on a more personal note as a
Senator of Minnesota.

Mr. President, let me first of all
make it clear that in some editorials it
has been suggested that this debate is
really a debate between the trial law-
yers of the United States of America
and the rest of the country. That is
just simply not true. There are many
citizens, the consumers of this Nation,

the
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that | think also need to be and have
been present in this debate.

So with a little bit of hesitation, |
will use some pictures—but this comes
with the permission of Minnesotans, of
the families affected—because | think
the faces of people that are affected by
this, | think the people themselves,
their voice ought to reach into this
Chamber now.

Kristy Marie Brecount was a happy—
‘‘was,” past tense—active 7-year-old
girl from Edina when she went to the
hospital to get her tonsils removed, as
many children her age do.

I do not know where the hospital was
and in no way am | suggesting that
this was in Edina. That is not the
point.

It was an elective procedure. The
hospital personnel improperly hooked
up the machine that was to provide the
anesthesia for the operation. They at-
tached the hoses backward. As a result,
she received 10 times the amount of an-
esthesia she was supposed to get, lead-
ing to a fatal cardiac arrest.

This is a picture of Kristy.

Here are the questions | would ask
about this amendment, as | understand
it. And | have not even had a chance to
look at all of it, because it just came
up on the floor.

If it was clear that the hospital per-
sonnel had acted intentionally or
“with conscious, flagrant disregard”
for Kristy’s safety, do you think, I ask
my colleagues, that $250,000 is enough
to punish and deter the hospital per-
sonnel from doing it again?

Is $250,000 too much? And if my col-
leagues say it all depends on the his-
tory or the size of the hospital, then |
would say that is precisely the point. It
is a case-by-case situation. So why at
the Federal level preempt this? Why
take away from aggrieved citizens
their right to seek redress for griev-
ances within our court system?

Is $250,000 too much? And if you do
not know the statistics, this does hap-
pen to citizens—80,000 deaths a year
from negligence, 300,000 citizens hurt or
injured a year. And we put caps on pu-
nitive damages?

Gina Barbaro. Gina had just turned 6
when she got sick with flu-like symp-
toms. Her mother took her to a chiro-
practor. Her symptoms at the time
were headaches, fever, vomiting,
shakes, delirium, rash on her foot, ear,
knees, and down her legs. The chiro-
practor prescribed herbs and oils and
sent Gina home.

By the way, we are not talking about
the vast majority of doctors, chiroprac-
tors, you name it. We are talking about
a few, sometimes, if you will, rotten
apples in the basket.

The chiropractor prescribed herbs
and oils and sent Gina home. The next
day she was back with worsened condi-
tions and severe redness to her right
eye. The chiropractor, believing the
problem stemmed from Gina’s pan-
creas, sent her home again. Her tem-
perature reached 105, and the color of
the iris of her right eye changed.
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Upon the third trip to the chiro-
practor, the chiropractor finally sug-
gested that Gina go to the hospital for
evaluation. The hospital staff deter-
mined Gina had a virulent strep infec-
tion that resulted in her losing the
sight in her right eye. She also had nu-
merous other complications. The eye
had to be removed. A year and a half
later, Gina continues to have continu-
ing care, including cardiology, ophthal-
mology, infectious disease, and pediat-
rics.

I just showed you a picture of Gina,
and now | ask the following questions:
Assuming that the jury finds that the
chiropractor’s negligence in failing to
send Gina to a hospital sooner was 70
percent responsible for her damages,
and the negligence of the practice for
which the chiropractor worked was 30
percent responsible because they hired
the chiropractor in the first place. The
jury awards Gina $100,000 in non-
economic damages for her pain and suf-
fering and disability and fear.

If the chiropractor is unable to pay
the full amount of his fair share, who
should be stuck with the loss, Gina or
the practice? And by the way, Mr.
President, to go to one of the points
that my colleague from Massachusetts,
Senator KENNEDY, made, in the Labor
and Human Resources Committee, one
of the more important things we did to
the medical malpractice amendment
yesterday is that we had an opt-out
provision.

In my State of Minnesota, we have
struggled with this question of joint li-
ability. | am not a lawyer, but | can see
it is a really difficult question. The
question: If you are not really respon-
sible for the whole extent of the dam-
age, and maybe only a small percent-
age because another party says they
are insolvent, bankrupt or whatever,
should you have to assume the whole
cost? So we tried to work out different
kinds of formulas at the State level.

This amendment preempts States
from doing that. I am, in part, here to
fight for my State. And by the way,
Mr. President, it makes no sense what-
soever to me that if you are going to
have a Federal preemption—and you
should not—there are two issues: Why
do we have a Federal preemption
which, as | understand this amend-
ment, goes in only one direction:
States are preempted if they want to
have stronger consumer protection
than the norm we set here, but not pre-
empted from having less consumer pro-
tection. Talk about a stacked deck. In
any case, why would we not, as we did
yesterday in committee, at least allow
States to opt out of this?

This amendment professes to reform
medical malpractice, but it is less
about cutting back on the incidence of
medical malpractice —how do we pre-
vent this in the first place—than it is
about making it harder for people to
avoid becoming the victims of medical
malpractice, making it more difficult
for those victims to receive compensa-
tion for their injuries and making it
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easier for those who commit medical
malpractice to get away with it.

This amendment is an attack on con-
sumers. First and foremost—and | use
the word “‘attack’ carefully—it is an
attack on the elderly and on families
with children and on working Ameri-
cans. Why else would this bill devalue
compensation for low- and middle-in-
come victims? That is right, this
amendment says that when a person is
hurt, it is their economic damages,
usually including lost wages, that they
have the best chance of getting back.
But for noneconomic damages, it will
be harder to get compensated. In other
words, if your damages tend to be more
in pain and suffering and less in lost
wages, since you make less money, you
are more likely to walk away with a
smaller percentage of your compensa-
tion, and that is wrong if you have lost
a child, or if you are infertile because
of malpractice of a doctor, maybe an
obstetrician. If you have been maimed,
then | do not know why your loss is
any less important than someone else’s
loss. Since when did we start making a
calculation about justice based upon
the income and wealth of families?

Mr. President, with regard to the sec-
ond-degree amendment, lessening
standards so that an obstetrician does
not have to live up to the same stand-
ards by way of consumer protection,
thus making it more possible to be able
to deliver that kind of care in rural
areas, makes no sense whatsoever.

I am from the State of Minnesota and
greater Minnesota, rural Minnesota is
an important part of our State. Min-
nesotans want to make sure that we
have more doctors, nurses, advanced
nurse practitioners in our communities
delivering health care. But | do not be-
lieve the citizens in my State believe
that the way to get that done is by
moving away from consumer protec-
tion by lessening standards. People
want affordable care, they want dig-
nified care, they want humane care,
and they want high-quality care.

Mr. President, yesterday in commit-
tee | offered an amendment, and | cer-
tainly will offer this amendment on the
floor of the Senate. | did