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House bill. As | understand it, it essen-
tially says that the President can veto
tax expenditures that have the prac-
tical effect of benefiting a particular
taxpayer or limited class of taxpayers
when compared with other similarly
situated taxpayers. While there is some
ambiguity, |1 take this provision to
have a broad interpretation.

I might offer an amendment during
the course of the debate to clarify that
this provision should be interpreted
broadly, or | might through the course
of the debate, in hearing what other
Senators say about it and my own in-
terpretation of the amendment, decide
not to offer such an amendment. But |
do think that it is a step far in the
right direction. This is really an oppor-
tunity to bring tax expenditures into
the line-item veto in a significant way,
and allow the President of the United
States not only to veto those pork
projects that are in the appropriations
process but also to look at every tax
bill that often is dotted with special in-
terest provisions or attempts to expand
special interest provisions that are al-
ready in the Code and strike those
lines with a line-item veto.

So, Madam President, when we have
the cloture vote on Wednesday, | in-
tend to vote for cloture. And | hope
that we will be able to dispense with
this bill by the end of this week and
move on to other matters. | think this
is an important measure.

I look forward to working with the
distinguished Senator from Indiana
who has been a good colleague through-
out this process. | compliment him on
the bill that has come before the Sen-
ate.

Mr. COATS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Indiana.

Mr. COATS. Madam President, |
want to thank the Senator from New
Jersey for his remarks and commend
him for his longstanding efforts on be-
half of the line-item veto concept.

The Senator from New Jersey has
talked to me on numerous occasions
about expanding the original concept
of the bill that Senator McCAIN and |
have proposed to include—not just ap-
propriated items but also tax expendi-
tures. He, as a member of the Finance
Committee, detailed for me the process
of what most would consider tax pork
that occurs as tax bills are written. It
is not just the appropriations process.

I am pleased that we could address
this issue in this bill as an amendment
introduced last evening by the major-
ity leader. | say to the Senator from
New Jersey our goal, | believe, is the
same—to address the same items that
he attempts to address. | hope that as
we debate through this and work
through this we can clarify that so
that Members know exactly what we
are after. It is hard to get the exact
words in place so that we understand
just exactly how this applies to tax
items. But | believe that the targeted
tax expenditures which are targeted in
the Dole amendment very closely par-
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allel what the Senator from New Jer-
sey has tried for so long to accomplish.

So we look forward to working with
him. | thank him for his support.

Madam President, | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call roll.

Mr. EXON. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m. having arrived, the Senate will
now stand in recess until the hour of
2:15 p.m.

Thereupon, at 12:32 p.m., the Senate
recessed until 2:16 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
ABRAHAM].

LEGISLATIVE LINE-ITEM VETO
ACT

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER (Mr.
ABRAHAM). The pending question is
amendment No. 347 offered by the ma-
jority leader to the bill S. 4.

LEAVE OF ABSENCE

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, | have
to attend a meeting in Delta Junction,
AK, pertaining to Fort Greeley on Fri-
day, March 24. | ask unanimous con-
sent that | be excused from attendance
in the Senate from 3:45 on Thursday,
March 23, until the Senate convenes on
March 27.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Idaho.

Mr. CRAIG. Mr. President, this after-
noon | rise in support of S. 4, the Legis-
lative Line-Item Veto Act.

What is now ongoing is, in my opin-
ion, the long overdue and what | hope
is a historic debate toward resolution
of this very important issue.

Let me recognize both Senator CoATs
and Senator McCAIN, as well as Chair-
man PETE DOMENICI and Majority
Leader DoLE, for their willingness to
work together to bring us to a point of
compromise that | think has produced
a line-item veto product in S. 4 that
can pass the Senate, work through the
conference with the House, and ulti-
mately be placed on the President’s
desk with the degree of confidence I
think we now have that he will sign it.

This is one of those items that an
overwhelming majority of the citizens
of our country say they agree with. It
is certainly something that most Sen-
ators have agreed with in principle,
and now that we have been able to re-
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fine it, we have a product that | think
the majority can support.

The issues, of course, were the two-
thirds override: What kind of authority
would the President have in the ability
to veto and in our ability to react to
that veto? | think it has to be a tough
vote, a supermajority vote. The idea of
a simple majority, while | supported a
concept like that a year ago, now
clearly, if we can get the tougher ver-
sion, we ought to do so.

The idea of separate enrollment or
rescission is an issue that has been dis-
cussed. To extend the line-item veto
authority in new, direct entitlement
spending as well as appropriations is
another issue that we had to work our
way through. And, of course, to extend
the targeted tax benefits, again, is an-
other one of those issues that | am ex-
tremely pleased to see that we have
been able to deal with.

Let me first talk about the majority
versus the two-thirds override which is
really at the heart of all of this. It is
the heart of the division of authority
and responsibility and the power asso-
ciated with that authority. As | have
mentioned, | have supported both ap-
proaches in the past, but | have always
argued in doing so it was extremely im-
portant that the Congress of the United
States pass the strongest possible line-
item veto. In fact, as Senator McCAIN
read earlier yesterday, that is exactly
what the President has now said pub-
licly he wants—the the strongest pos-
sible product that the Senate of the
United States or the Congress collec-
tively can yield.

Last year’s House passed a majority
override. This year, an overwhelmingly
bipartisan House, by a majority of 294
to 134, passed the two-thirds override,
an important signal from that new Re-
publican House.

Now that Senators know we are fir-
ing with what all of us know are real
bullet votes, it is an opportunity to get
our two-thirds. That is the product at
hand now. That is why | am extremely
pleased that we can deal with it.

The second issue | mentioned, the
idea of separate enrollment versus re-
scission—as | say, | have sponsored
both and cosponsored both because,
whether | was in the majority or
whether | was in the minority, | have
always argued that we had to get to
the President’s desk and into his power
some form of line-item veto. The
stronger versions were always greatly
appreciated by this Senator, but at the
same time | felt it was critically im-
portant that we move the issue. Now
my preferences lie clearly with a
strengthened rescission approach. It is
simpler. In enrollment, transmission to
the President, and at signing of a law,
it could be used as a scalpel instead of
the idea of a butcher knife, because re-
scissions can reduce as well as zero out
an item. | think that is the way we
want to handle this.

But | will vote for a separate enroll-
ment—or | would have, if that had been
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the case. We think that is not going to
be.

It should not sacrifice the good at
the altar of the perfect. We have
worked out what can be called near
perfect on this issue, and I am pleased
that all of the Senators came together
to strive to build the compromise. The
only line-item veto that will become
law is the one that we can send to a
conference with the House and work
out our differences on. From what | am
hearing from some of my former col-
leagues in the House, we can get that
done now with the work product that
we are debating here at this time.

Separate enrollment was a second-
best approach. That still makes it defi-
nitely preferable to the status quo.
Senator BRADLEY and Senator HoL-
LINGS have introduced a version of that
concept. The Senate Budget Commit-
tee reported one out several years ago.
The Senate considered a separate ap-
proach in 1985. It is not mysterious,
last-minute kind of work. It is simply
the kind of product that had to be
looked at as we worked our way
through the differences with this kind
of legislation.

Opponents can have it both ways, |
guess, in their arguments. Some of
those who criticized us for defending a
balanced budget amendment as re-
ported from the committee now are
complaining that the committee-re-
ported bill may be changed on the
floor. We now have built a majority
consensus so that kind of issue will not
have to be worried about or dealt with
as we work our will in the final debate,
moving through cloture, | hope, to
final passage.

At a policy lunch today the leader,
Leader DOLE, mentioned it was possible
we could get to a unanimous-consent
agreement that would not take us
through cloture. | hope that will be the
case. This ought not be a contentious
debate, or protracted. When an over-
whelming majority of the American
people want their Government to per-
form in a certain way, then we ought
to make every effort to get that done.
And certainly both Senators MCCAIN
and CoATs, working with the other
Senators mentioned, | believe have
tried to accomplish that. And S. 4, |
think, clearly embodies that kind of ef-
fort on the part of the Senate.

Extend it to targeted tax benefits,
the other issue | have mentioned. It is
important to remember that taxing
and spending are fundamentally dif-
ferent kinds of things. When Congress
reduces someone’s tax burden we are
not giving out something that is the
Government’s, although there are some
here who would like to argue, when we
talk about this kind of thing, that
somehow it is taking money away from
the Government. | strongly argue tax-
payers’ money is theirs in the first in-
stance. It is a majority issue of Gov-
ernment, when Government decides to
ask the citizens of this country to give
a certain amount of their hard-earned
effort in behalf of Government. But the
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idea that we are giving something
back, to me has always been an as-
tounding attitude on the part of many
in Congress. | simply have argued the
opposite and always will continue to do
So.

I believe in a free society it is the
citizens who govern and not the gov-
ernment. In this instance, | think we
are caught in a debate of that kind of
argument when we deal with the dif-
ferences.

It is why | support the concept of a
flat tax and always have. The line-item
veto should extend to the tax side of
the budget, and that is what we are
trying to do now. If it is limited to a
veto over narrowly targeted tax bene-
fits—in other words, tax pork—then we
ought to look at that. That is what
this ought to do and that is exactly
what we will be attempting to accom-
plish. Generally applicable tax relief,
like rate reduction, indexing, or deduc-
tions or exclusions that apply to all
taxpayers who are similarly situated,
should not be the subject in some in-
stances of a line-item veto. It should
apply only in cases where similarly sit-
uated taxpayers within a group are tar-
geted directly and are arbitrarily dealt
with in tax legislation.

Let us debate substance in this in-
stance and quit playing the politics of
this. Let us pass a bill and send to the
conference and to the President a docu-
ment that truly works with the kind of
issues we deal with and gives the Presi-
dent substantive participation in the
processes of budgeting. | hoped what
happened on the balanced budget
amendment is not going to happen
here. It now appears we have been able
to strike a compromise that will allow
it. But there is also something else im-
portant to remember. Balanced budget
amendments require two-thirds votes.
This will require a majority of the Sen-
ate voting in favor of this.

If we had been able to solve the prob-
lem of cloture, if we have been able to
pass through that now with a unani-
mous-consent agreement—and | hope
we can get there in the next few
hours—let me tell you, it is going to be
awfully important in resolving this
issue and showing the American people
the Congress of the United States and
the Senate can be responsive to the is-
sues at hand.

Promoting fiscal responsibility—that
really is the issue underlying all that
we do with the line-item veto. In 1974,
from then until October 1994, the Presi-
dent requested 1,084 rescissions total-
ing $72.8 billion. Of the 1,084 rescis-
sions, Congress approved 399, or about
37 percent. That amounted to $22.9 bil-
lion or 31 percent of dollar volumes re-
quested.

Alone, a line-item veto process is not
going to be enough to balance the
budget. But it is widely estimated it
can save at least an additional $10 bil-
lion a year in the current budgeting
scenario. To paraphrase Senator Ever-
ett Dirksen: $10 billion here and $10 bil-
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lion there, and pretty soon we are talk-
ing about real money.

Interestingly enough, while we might
forget that, thank goodness, the tax-
payers and the American public have
not forgotten it. That is why the line-
item veto constantly over the years
has increased in popularity as a con-
cept and an important device for the
executive branch of Government to
have.

Does it yield exclusive power to the
President or to the executive branch?
Absolutely not. But what it does,
whether it is a Republican President or
Democrat President, it gives that
President the opportunity to single out
some of the budgeting and expenditure
activities that have gone on here on
this Hill far too long. The special
project of the special Senator, knowing
full well that project alone could not
come to the floor and sustain itself
with a majority vote of the Senate it-
self, but because it has been tucked
away in an appropriations bill, because
it was give a little here and get a little
from another Senator—that game has
been played for years. And literally
hundreds of billions of dollars have
been spent for very questionable
projects in individual States that
should never have been allowed. That
is the goal of a line-item veto. That
alone would save us billions of dollars
a year, but that is not the only goal of
a line-item veto. The other goal is for
the President himself or herself to par-
ticipate directly, to deal with broader
issues, if they will, to cause the
targeting of the debate when it comes
to the expenditure of tax dollars in
ways that simply have not been tar-
geted.

I have served in State government
where Governors had line-item vetoes.
I have had to go against a veto, take it
to the floor of the State Senate in
Idaho, and argue why we ought not to
sustain the Governor’s veto in many
instances.

Let me tell you. It really works to
refine your thinking. It forces you to
do your homework. It forces that issue
to the floor in a laser kind of direction
of the conference or in this instance
the Senate’s attention on a given legis-
lative issue, a given appropriation
issue. All of us who have served here
for any length of time know very clear-
ly that when many of these appropria-
tion bills come to the floor they are
very large in nature, and the balance
on them that has been created is often-
times very precarious.

So the question of legislative ac-
countability, as | have been talking
about, has to be one of the other most
important issues in bringing about a
line-item veto. As | have said, many of
these appropriations bills involve hun-
dreds of pages of detail, and it is vir-
tually impossible for every Senator and
for all staff to read every bill, every
page, every area of fine print.

Certainly, if it has happened to me
once, it has happened to me many
times over the course of my years in
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serving Idaho both in the House and in
the Senate to go home and to hold a
town meeting and to have someone
come and say, ‘““‘Senator, did you know
that in that bill you just passed there
was that provision in it?” In all fair-
ness | have to say, ‘““You know, | did
not know that. If I had known it, it
might have changed my vote or it
might have changed the attitude in
which | dealt with a given issue.” That
is the responsibility that comes about
as a result of giving the President the
kind of authority that is now offered in
S. 4, this very critical piece of legisla-
tion.

Very simply, that is why the Amer-
ican people by an overwhelming major-
ity have supported this concept.

So as we have worked out our dif-
ferences in dealing with the style of
vote, and the way we handle different
items that target the President’s at-
tention and his authority under the
line-item veto, in all fairness, Mr.
President, I am extremely proud of the
work that we have been able to do and
what | think will show on the final
vote to be a very bipartisan issue.

One of my voters in ldaho said the
other day, ‘“Well, Senator, do you real-
ly think this is the time to give the
President a line-item veto? | mean he
is a Democrat, you know.”” | laughed
and said, ‘““There is no good time, and
there is no bad time. | have always sup-
ported this idea, and if it is good
enough for Ronald Reagan and George
Bush, it is good enough for Bill Clin-
ton, and all of the other Presidents
who will serve after them.” Why? Be-
cause it is good public policy. It is the
right thing to give the executive
branch of Government because it fine
tunes, it brings about accountability,
and it causes the Congress of the Unit-
ed States and the Senate to do its
homework in the kind of detail that we
have not been producing in the past.

In the final analysis, when | men-
tioned that 1,084 rescissions that Presi-
dents have asked for and the 300-plus
that we have been able to agree on, and
the tens of billions of dollars that have
been saved, and the more that will be
saved by the kind of effort that we are
involved in today, that is the bottom
line. That is the bottom line we all
strive for. That is why this line-item
veto embodied in S. 4 is good public
policy.

I hope that we can work out the nec-
essary unanimous consent so that we
do not have to march down the road of
a cloture vote and that we can then
bring ourselves to the finality of the
debate and final passage. But in the
end, if we cannot, then | will certainly
support cloture. It is time we bring
this issue finally to the floor for debate
or for a vote, and | hope we can accom-
plish that.

| yield the remainder of my time.

Mr. COATS. Mr. President, | thank
the Senator from ldaho for his com-
ments, for his support, and for this ef-
fort. | appreciate the contributions
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that he has made over the past several
years in attempting to deal with this.

Mr. President, | note the Senator
from West Virginia is on the floor. 1
certainly have no immediate requests
for time at this point. | would be happy
to yield the floor.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMPSON). The Senator from West
Virginia [Mr. BYRD] is recognized.

Mr. BYRD. Mr. President, | suppose
one of the evils that was included in
Pandora’s box was the evil of the com-
mon cold, and | seem to have been
stricken with that virus for the
present.

At last, we have seen unveiled the
amendment which is the product of the
frenetic efforts of our Republican
friends to come up with something of a
line-item veto nature behind which
they could rally a majority of their
Members. Even a cursory examination
of the amendment will compel one to
say, with, Macduff, ‘‘Confusion now
hath made his masterpiece.”

I think it is prudent to reflect with
some care and detail on this far-reach-
ing measure. | find the transfer of
power from Congress to the President,
which would occur if this amendment
were adopted and implemented, a dis-
turbing proposition. Mr. President, |
fully realize that when a Senator starts
to talk about the shifting of power
from the legislative branch to the exec-
utive branch, his words, in great meas-
ure, fall upon deaf ears insofar as his
colleagues are concerned. One may
talk until he is blue in the face, though
he may have lungs of brass and a voice
that will never tire, he simply cannot
get within the eardrums of a good
many of the Members of this body if he
happens to be talking about separation
of powers and checks and balances.
They pay little or no heed to what is
being said. Consequently, | daresay
that what | have to say today will
probably be treated in the norm. That
is, it will not be listened to by many
Senators. Those who may happen to
pass by a TV screen and may hear it
will nevertheless pay little attention
to it. Even if they were to sit in front
of me here in a chair and listen raptly,
it would have no impact upon them.

I am sorry to say that we have come
to such a state in the U.S. Senate that
we are not disturbed when measures
come before this body the effect of
which would be to transfer power from
the elected representatives of the
American people, in the legislative
branch, to the Chief Executive. But
that is one thing this is all about.

This is not a line-item veto measure.
It may be called that, as a duck may be
called a goose or a guinea pig or a
chicken. But the duck is still a duck,
and all may call this a line-item veto
who wish to call it that. But it is not
a line-item veto. Nevertheless, if it is
enacted, the shift of power will have
taken place. The only good thing | can
say about the amendment that has
been offered by the distinguished Re-
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publican leader is that it does have a
sunset date.

Consequently, there will come a time
when the Senate, if it has learned any-
thing in the meantime, will perhaps
make a determination not to go down
that fateful path again and renew the
life of this measure. | do not denigrate
those who support this measure. |
know that the distinguished Senator
from Indiana [Mr. CoATs] and the dis-
tinguished Senator from Arizona [Mr.
MCcCAIN] have long labored in this vine-
yard, and undoubtedly they believe in
what they are doing. They believe it is
the right thing to do for the country
and the right thing to do in the effort
to get some kind of control over our
massive deficits. So | do not in any
way cast aspersions on them. We differ.
We differ in our philosophy, | suppose.
We probably differ in our concept of
the Senate and the part that it is to
play in the universe of institutions cre-
ated by the Constitution.

I think it is prudent to reflect with
some care, as | say, on the details of
this far-reaching measure. | do find it a
disturbing proposition to contemplate
the transfer of power from Congress to
the Executive. The power we are talk-
ing about here is the control over the
purse. | will not belabor the Senate
with the long history of the people of
the British Isles, the long history of
the English people, who fought for cen-
turies to bring about the logic of that
power over the purse in the hands of
the elected representatives of the peo-
ple of England, the reposing of that
power over the purse in Parliament. |
have not sought to belabor that point
at this time. | think that that, like al-
most anything else one may say on
this subject, would probably go un-
heard, even though there may be those
with ears who might otherwise listen.
The fact that our Framers drew upon
the experience of the colonists and the
States, which in turn had drawn upon
the experience of Englishmen for cen-
turies, really means nothing in the
waiting ears of most of today’s Mem-
bers of this body.

Few people attach any, or certainly
not very much, significance to the
checks and balances and separation of
powers which our Framers constructed.
Few people attach any significance to
the purpose of that separation of pow-
ers. Few understand that that mecha-
nism grew out of the experiences of
centuries of time in the motherland of
most of our forebears.

So it might be a waste of time to at-
tempt to dwell upon those things, ex-
cept if one wishes that the record,
which will last a thousand years, will
still be read by some, at least, who do
work in the research field and may find
it of interest accordingly. But to most
of us here today, most of us who serve
in this body, we do not pay much at-
tention to history. History is bunk, as
Henry Ford was supposed to have said.
And | gather that most of my col-
leagues look at history in about the
same fashion.
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But the time will come when there
will be those of posterity who will look
back and see the record. They will
know where the parting took place and
where the delinkage occurred.

The power of the purse, which has
been lodged in the legislative branch
for over 200 years, would, in consider-
able measure, be shifted to the execu-
tive branch, and specifically to the Of-
fice of Management and Budget.

That is where the power is going to
go, to the Office of Management and
Budget.

One needs only to recall the words of
David Stockman a decade ago when
asked, at the American Enterprise In-
stitute Conference on the Congres-
sional Budget and Empowerment Con-
trol Act, what the line-item vetoes ef-
fect on the Federal deficit would be. In
a burst of candor, David Stockman re-
plied: ‘““Marginal, if at all.”” Mr. Stock-
man amplified his answer by saying:
“Line-item veto is about political
power and political control. It can be
used for lots of things. It would be
great for the director of OMB.” David
Stockman’s words could not be more
true, and when applied to this amend-
ment, they hit the nail right on the
head—right on the head.

There are those who say, ‘““Well, the
States have the line-item veto. Why
not give the President the line-item
veto?”’

There are those who, as former Gov-
ernors, say, “l had the line-item veto
when | was Governor. Why not let the
President have the line-item veto?”’

Mr. Reagan said when he was Gov-
ernor of California, “‘I had the line-
item veto. Now give me the line-item
veto as President of the United
States.”

Well, | think the problem with that
is that being Governor of a State is one
thing; being President of the United
States is an entirely different thing.

I have in my hand what we know of
as the ‘““West Virginia Blue Book’—the
“West Virginia Blue Book.” Well, in
this “West Virginia Blue Book,” there
are many items of interest, but the
thing I shall point to today is the Con-
stitution of the United States of Amer-
ica. It is printed in the “West Virginia
Blue Book.” And in the ““West Virginia
Blue Book,” it covers all of 15 pages.
That is it. That is the Constitution of
the United States of America—15 pages
in length. Right here.

It is 60 pages in length—60 pages for
the constitution of West Virginia; 15
pages for the Constitution of the Unit-
ed States.

The constitution of the State of West
Virginia goes into much detail about
numerous and sundry items that are of
interest to the State of West Virginia,
of interest to a State.

And | daresay that there being 50
States, | would assume there are 50
constitutions of 50 States in this coun-
try. And | would also assume that not
one of those other constitutions, not
one of the other 49 constitutions, is the
same, precisely, as the constitution of
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my State of West Virginia. They are all
different.

Any high school student who is wor-
thy of graduating from high school un-
derstands that the State government
and Federal Government are two dif-
ferent things. Each operate in a sepa-
rate sphere. The State is supreme in its
sphere. The Federal Government is su-
preme in its sphere. Two far different
entities, and one is not to be confused
with the other.

The Constitution of the United
States provides certain powers for the
Congress: ‘“To borrow money on the
credit of the United States.”” That is a
power of the Congress.

Let me read just a few of the section
8 powers, section 8 of article | of the
Constitution of the United States.

The Congress shall have Power To Lay and
collect Taxes, Duties, Imposts and Excises,
to pay the Debts and provide for the common
Defense and general Welfare of the United
States.

Now not one of the 50 States’ con-
stitutions have that proviso in it. Not
one.

“The Congress shall have Power . . .
To borrow money on the credit of the
United States.”

“The Congress shall have Power . . .
To regulate Commerce with foreign
Nations, and among the several States,
and with the Indian Tribes.”

Not one of the 50 States, not one, pro-
vides that power upon the government
of the State.

“The Congress shall have Power . . .
To establish a uniform Rule of Natu-
ralization, and uniform Laws on the
subject of Bankruptcies throughout the
United States; To coin money’’—no
State in this country may coin money.
Prior to the creation of this Republic,
States could coin money in America.
Under the Articles of Confederation,
the States could coin money. But no
longer. Only the Federal Government.

“The Congress shall have power . . .
To coin Money, regulate the Value
thereof, and of foreign Coin, and fix the
Standard of Weights and Measures.”’

I know it is old fashioned to read the
Constitution any more around here.
Before it is finally relegated to the
rare book section of the Library of
Congress, | would advise my friends to
come to me and get a copy of this Con-
stitution. | carry it in my pocket. This
is the Constitution of the United
States. It cost me 15 cents. It is a little
worn now. | think it costs $1 now, but
this one only cost me 15 cents. | have
several copies of these which I will give
to any Member of the Senate who sup-
ports this line-item veto. | will be espe-
cially happy to give it to them. Come
and get a copy of the Constitution and
read it. See the difference in the State
governments vis-a-vis the Federal Gov-
ernment.

To provide for the Punishment of counter-
feiting the Securities and current Coin of the
United States;

To establish Post Offices and post Roads.

And so on and so on.

To declare War . . .
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To raise and support Armies . . .

To provide and maintain a Navy.

These people argue about Governors
having the line-item veto, give it to
the Governors; why not give it to the
President of the United States?

To provide and maintain a Navy . . .

To make all Laws which shall be necessary
and proper for carrying into Execution the
foregoing Powers, and all other Powers vest-
ed by this Constitution in the Government of
the United States, or in any Department or
officer thereof.

And so the Framers deliberately cre-
ated this system of separation of pow-
ers and checks and balances.

Now, at the State level, the system is
not so clearly and delicately delin-
eated, as it is at the Federal level.
There is a system of separation of pow-
ers at the Federal level. There is a sys-
tem of checks and balances at the Fed-
eral level. One can stand and talk until
he is blue, until his gills turn blue and
we will still have Senators saying,
“Well, the Governors have line-item
veto; this is just process.”” Well, it may
be just process, but it is part of the
constitutional system of checks and
balances and separation of powers and
it is worth fighting over.

I cannot conceive of a reelection for
the U.S. Senate being so close that |
would be defeated because | voted
against the line-item veto. | cannot
conceive of that, and if it is, then so be
it. | believe, having taken an oath to
support this Constitution 13 times in
going on 49 years now, | believe in that
oath. | believe in supporting and de-
fending this Constitution, and that en-
tails the defense of the separation of
powers and checks and balances. We
cannot do that with a wink and a nod.
We cannot just brush it aside and say,
““Oh, that’s process. The Governors
have it, we ought to let the President
have it.”

I know that there are a lot of Gov-
ernors who believe that that is a suffi-
cient argument to make and that it is
defensible. But | say read the Constitu-
tion of the United States. Read the
Federalist Papers. There are 85 of
them. About two-thirds were written
by Hamilton; about a third by Madison.
Some of them are in dispute as to who
is the author, Madison or Hamilton.
Five were written by John Jay. No. 2,
3, 4, 5 and | believe No. 64 were written
by John Jay. Read them.

One cannot really fully understand
this system which was created by the
Framers, among whom were Hamilton
and Madison, without reading the 85
Federalist papers. It is the most mar-
velous exposition of this system of
Government that one may find any-
where under the Sun. And we are about
to lightly toss away this power over
the purse, which is the critical balance
wheel in the system of checks and bal-
ances.

The novel approach of this amend-
ment—and this is a novel amendment,
a novel approach—the novel approach
of this amendment would empower the
enrolling clerk of the body in which an
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appropriations measure originated to
dissect the bill or joint resolution item
by item, paragraph by paragraph, sec-
tion by section and then create bills
and joint resolutions—so-called bills
and joint resolutions—for each of those
items, add to them fictitious enacting
clauses—fictitious enacting clauses—
and send the composite products to the
President as though these items were
legislative measures passed by both the
House and the Senate in the format in
which they are presented.

For those who have the patience to
listen and who may really care—and |
do not expect all my colleagues to be in
that category, and perhaps |1 cannot
blame them. Because | feel so strongly
and so deeply about this, a common
cold will not keep me from speaking.
Oh, that my voice would carry to the
hills or the mountains, and though I
had to be brought into this Chamber on
a stretcher, | would still fight for this
Constitution and its system. It is not a
process. Process. This is the Constitu-
tion we are talking of here. This is the
constitutional system that we are
about to imperil.

This amendment that has been
brought in by the distinguished major-
ity leader—and he is a distinguished
majority leader, a very distinguished
majority leader—this amendment pro-
vides, in essence that a bill—this is a
bill. This bill is H.R. 4506. It is a bill
that passed the Congress in the 103d
Congress, the second session. It is an
act making appropriations for energy
and water development for the fiscal
year ending September 30, 1995, and for
other purposes. We would refer to this
as the energy water bill. It is not a
very lengthy bill.

This bill that is 43 pages—43 pages—
includes the Senate amendments. This
bill came over from the House. H.R.
4506 came to the Senate from the
House, and the Senate acted to amend
the bill in certain places. There is the
bill as passed by the Senate and the
House.

Now, the bill went to conference so
that the differences between the two
Houses could be resolved. When the bill
came back from conference, this is
what it looked like. This is the con-
ference report to accompany H.R. 4506,
making appropriations for energy and
water development for the fiscal year
ending 1995, and for other purposes.
And so | hold in my hand this con-
ference report. This means conferees
from both Houses sat down in con-
ference, spent several hours, perhaps
days, in resolving the differences be-
tween the two Houses in connection
with this bill, H.R. 4506.

This conference report lays out in
minute detail the items of appropria-
tion, setting forth the budget estimate
on each item and the conference agree-
ment on each item. There they are,
hundreds of them.

Now, when this conference report was
agreed on by both Houses, then the act
went down to the President for his sig-
nature. This conference report did not
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go to the President for his signature.
He could not look into the conference
report and veto items in that con-
ference report because the conference
report does not go to the President.

He looks at the bill. Here is the final
public law, Public Law 103-316, August
26, 1994, and it is composed of—I have
not counted the number of pages in it—
17 pages. That is the final product. If
someone wants to see the final act
making appropriations for the Depart-
ment of Defense, Department of the
Army, Corps of Engineers, and so on,
they would ask for Public Law 103-316,
103d Congress. There it is. That is the
product of months of work, starting
with this bill which is sent over from
the House, amended in the Senate,
going to the conference, with the con-
ferees bringing back to each House this
conference report, and it went down to
the President. He signed it. This is the
final product. That is public law.

Now, at the State level, under the
State constitutions, the State laws,
most of the bills making appropria-
tions at the State level are set forth by
items in the bill that is to go to the
Governor’s office, and the Governor
can line item this out, strike through
it with his pencil, put his initial there;
go down to this item, strike it out, and
put his initial there; go down to the
next item, strike it out, and put his
initial there. He has line-item vetoed
several of the provisions in that bill.

Well, 1 have already shown why the
President cannot line-item veto here.
In the first place, he does not have the
constitutional authority to line-item
veto, never had it, does not have it
today. But the items are not set forth
in such minute detail, even if he had it.
Most of the items are set forth in large
sums of moneys. To find out what is in
each sum, one goes to the conference
report to find out the details.

Now comes this amendment which
says that any appropriation bill, once
the amendment is agreed to, that here-
after becomes law, any appropriation
bill that comes to either body that
does not have each of these items set
forth in the bill may be sent back to
the committee unless there is a waiver
by three-fifths of the persons elected
and sworn. So every bill will now have
each of these items, each item in the
bill. When it goes to conference and
comes back, the conference report, if
the conference report which heretofore
I have had in my hand as representing
the conference report on H.R. 4506
comes back at a future time, the bill to
which it relates will have to have every
item, every item enumerated therein.

And then what would happen? Well,
now, this is sleight of hand. If | ever
saw sleight of hand, this is it in its
rawest form. This bill will be sent back
to the clerk, the enrolling clerk of the
body in which the bill originated. Ap-
propriations bills by custom, not by
the Constitution but by custom, origi-
nate in the other body. They originate
in the House of Representatives.
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Consequently, the bill, once the con-
ference report is agreed to in both bod-
ies, will be sent back to the enrolling
clerk of the House of Representatives
where the bill originated, and that en-
rolling clerk in the House of Represent-
atives will break out each item, each
unnumbered paragraph, each section,
and enroll each item, each section,
each paragraph as a bill. It will be kind
of a cut-and-paste operation. In order
to speed up the process, | assume that
the clerk will have a lot of preprinted
forms, and those preprinted forms will
have on them, ‘“‘Be it enacted by the
Senate and House of Representatives of
the United States of America and Con-
gress assembled.”” That will all be al-
ready printed on the form. And then
the clerk must in the wee hours of mid-
night—he will undoubtedly have others
help him—there in the subterranean
caverns of this massive Capitol, the en-
rolling clerk with his helpers will
break that bill down into those hun-
dreds of little pieces and each will be
deemed to have been a bill passed by
both Houses. And each of those so-
called bills or joint resolutions will
then be signed by the Speaker of the
House and by the President pro tem-
pore of the Senate, or their designees,
and sent to the President, to the White
House.

Now, let me just show you what this
would have meant in the case of this
one bill, H.R. 4506. Remember, this is
the bill that came to the Senate. This
is the final product, the conference re-
port. There it is, the conference report,
setting forth all the paragraphs, sec-
tions, 116 pages. Now, that bill was en-
rolled and sent down to the President.
Here it is. That is the public act, 16
pages.

But now for the enrolling clerk to
have broken down that bill into each
item, here is what it would have looked
like. This is it. Ipso facto, the enrolling
clerk waves the magic wand, the en-
rolling clerk of the House of Represent-
atives waves a magic wand over that
bill, and here is what we have: more
than 17 pounds of so-called bills—there
are over 2,000 of them—that go to the
President for his signature.

Here is one of the bills. Here is an-
other one. These are all to be sent
down to the President after having
been enrolled by the clerk of the origi-
nating House—which, as | say, in this
instance it will be the other body. Each
of those will go to the President.

Does anyone in this Chamber believe
that the President is going to sit down
and look at those and decide which he
will sign and which he will not? No.
Those will be handed over to the Office
of Management and Budget and those
fine, unelected, unidentified, nameless,
anonymous bureaucrats—and they are
all good people—will take a look at
those and they will determine which of
these, or somebody will determine and
give to the President—determine those
that ought to be signed, those that
ought to be vetoed.
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Let us see what the Constitution
says. Let us see what the Constitution
says about bills. This is article I, sec-
tion 7, clause 2. This is the Constitu-
tion. This is not the so-called Contract
With America. This is the Constitution
of the United States. This is the way it
has appeared for 206 years. There has
been no change in this language in 206
years. That is the same language that
was there when Washington became
President; when Adams became Presi-
dent; when Jefferson and Madison and
Monroe became President; when John
Quincy Adams became President, the
same language; and Andrew Jackson,
William Henry Harrison—no, Van
Buren, Van Buren—he found it written
just like that. Then Harrison, then
Tyler, Polk, Taylor, Fillmore, Pierce,
Buchanan, Lincoln, Andrew Johnson,
and Grant. They found the same lan-
guage. Never a change.

Johnson, Grant, Rutherford B. Hayes,
Garfield, Chester A. Arthur, Cleveland,
Benjamin Harrison, Cleveland again,
McKinley, Roosevelt, William Howard
Taft, Wilson.

I was born in the administration of
Woodrow Wilson. He had the same lan-
guage—it has not been changed. It was
not changed. That is the same lan-
guage that has been there all the time.

Wilson, Harding, Coolidge, Hoover,
Roosevelt found it—not a blemish, not
a stain. Just like it was when George
Washington said when he had to sign a
bill he had to sign it all. There was not
any line-item veto in it.

It has not been changed since Roo-
sevelt. Truman did not change it, Ei-
senhower, Kennedy, Johnson, Nixon,
Ford, Carter. Reagan wanted a line-
item veto. But that is it. It withstood
the trials of time.

The War of 1812; the war with Mexico,
1848; the Civil War, Spanish-American
War; World War 1, World War 11, Ko-
rean war, Vietnam war, the Persian
Gulf war. All of the panics and depres-
sions, the panic of 1837, 1857, 1873, 1893,
1907, 1929, and 1930. This language has
served throughout all of American his-
tory.

And what does it say? It says:

Every Bill, which shall have passed the
House of Representatives and the Senate,
shall, before it become a Law, be presented
to the President of the United States . . .

Let us read that again.

Every Bill, which shall have passed the
House of Representatives and the Senate . . .

That indicates to me that when
something reaches the President’s desk
that is called a bill, it is something
that shall have passed the House of
Representatives and the Senate. It can-
not possibly mean something that was
enrolled by the enrolling clerk of the
House of Representatives. Can any
Member truthfully say that if this leg-
islation had been adopted prior—this
amendment by Mr. DoLe—had been
adopted prior to the passage of this en-
ergy water bill, can any one of us say
that we voted for this bill? Can we say
we voted for that bill? Can we say we
voted for this bill? No. I never saw it.
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That bill did not pass both Houses.
That bill did not even pass one House.

Each of these little billettes will
have to carry a designation on it that
will distinguish it from each of the
other 2,000 little billettes. So | suppose
this would be H.R. 4506 (1). The next
one will be H.R. 4506 (2). The next will
be H.R. 4506 dash, or parenthesis, 3.

Finally we would get to H.R. 4506-
1909, H.R. 4506-2001.

Then, to make believe that each of
these passed the House of Representa-
tives and the Senate is like looking at
the noonday Sun and saying it is mid-
night, without a star in the sky.

This is tomfoolery. | cannot believe
that we Senators in our generation are
going to fall for this kind of sleight of
hand.

This is public law here, H.R. 4506.
Where are we going to find the public
law on H.R. 4506 when it is broken
down into over 2,000 little make-believe
bills that have been enrolled by an en-
rolling clerk who is not answerable to
the voters and sent down to the Presi-
dent? Where is the public law? Show
me the public law.

Every bill which shall have passed the
House of Representatives and the Senate,
shall, before it becomes a law, be presented
to the President of the United States; if he
approves, he shall sign it . ..

What is the antecedent of ““it”’? The
antecedent is “bill.”” If it is 2,000 little
“it’s,” how is he going to sign “‘it’’?
but if not he shall return it, with his objec-
tions to that House in which it shall have
originated . . .

Obviously, one item, one bill, is being
contemplated by the Framers. They
are saying you cannot past two bills
with the same number at the same
time.

If after such reconsideration two-thirds of
that House shall agree to pass the bill, it
shall be sent, together with the objections,
to the other House, by which it shall like-
wise be reconsidered, and if approved by two-
thirds of that House, it shall become a law.

We are going to have over 2,000 laws
in one bill, and some bills will con-
template more laws than that. Some
not as many, but some more. We just
cannot be in control of our mental fac-
ulties if we are going to look at this
monstrosity and vote for it. We surely
cannot be kidding anybody but our-
selves.

Have we read the Constitution late-
ly? From the very beginning, S. 1 in
1789 was the Judiciary Act. It was a
Senate bill. It started out in the Sen-
ate. Its number was S. 1. That created
the judiciary. And ever since bills have
been denominated S. 1 or H.R. 1. Reso-
lutions are S. or S. Res. 1 or S. Con.
Res. 1 or S.J. Res. 1, depending on
whether they are simple resolutions or
concurrent resolutions or joint resolu-
tions. This has been the style from
time immemorial going back into the
colonial legislatures, going back into
the British Parliament. It has been
ever thus.

The passage of a single appropriation
bill by both Houses would be followed

S4227

by a cut-and-paste operation in the of-
fice of the enrolling clerk of the origi-
nating body, and out of the wee hours
of the night, the fructifying wet pen,
the scissors and paste and the whiz of
the computer of the enrolling clerk and
his staff, would pour out a vast litter of
mini-bills, or “billettes,” not a single
one of which had been passed by either
body of Congress.

Each of these is going to have a ficti-
tious enacting clause on it.

The genuine bill, adopted by both
Houses, will have been kidnapped, and
subjected to the prostitution and muti-
lation of a cut-and-paste operation
which may rightly be termed ‘‘a getter
of more bastard children than war’s a
destroyer of men.” Hundreds of little
orphan bills—nobody is going to claim
these little orphan bills by the enroll-
ing clerk. “And where did you come
from?”’ “‘I came out of the enrolling
clerk’s office.”” Who enacted this bill?
Who will lay claim to have enacted this
bill? What Senator will lay claim to
have voted on this bill? Not I. Not one
of these bills will have passed the
House and the Senate or the House or
the Senate, not one.

Hundreds of little orphan bills will
then make their way to the Speaker’s
desk and to the desk of the Senate
President pro tempore to be labori-
ously signed and sent in a seemingly
endless stream to the Oval Office, there
to be signed or vetoed by the President.

| tell you, I am glad this was not the
practice when | was President pro tem-
pore of the Senate. Signing all of those
bills will be a never-ending job in it-
self. It will keep the President pro tem-
pore busy just to sign those bills.

Whatever else one may call it, this
amendment will certainly prove to
have been a prolific one, and the period
of incubation or gestation which it will
have created will put to shame that of
the guinea pig or rabbit or a mouse.
This multiple mutation of the legisla-
tive process will boggle the mind.

We surely cannot be in our senses.
We are about to take leave of our
senses to vote for this piece of junk.
This is not a line-item veto. Why do we
not bring on the line-item veto? Let us
vote for a constitutional amendment to
give the line-item veto. Let the people
decide to give the line-item veto to the
President.

As compared with the line-item veto,
in the raw sense, this amendment is a
thing of unnatural deformity—‘‘noth-
ing but mutation, ay, and that, from
one bad thing to worse.”’

It is a proposal which represents a
significant abdication of power by the
legislative branch in favor of the exec-
utive branch.

It is an indication of power. We are
becoming not only fools but lazy fools.
Just turn it all over to the President.
Abdicate our power. Give it to the man
downtown. Bow down to power. Bow
down to power. Remember what David
Stockman said. This is a “‘power play.”
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It is a pale substitute for really doing
something substantial about the
alarming budget deficits.

The amendment would also strength-
en the House of Representatives at the
expense of the Senate.

Do we want to do that to the Senate?

Consequently, the House of Rep-
resentatives would determine the for-
mat of the measure that is sent here
and would determine how these meas-
ures would be broken apart into items
or paragraphs or sections. Great power
to the President. More power to the
Speaker. Great power to the Director
of the Office of Management and Budg-
et. And all resulting in diminished au-
thority of the U.S. Senate. Senators all
know that when appropriations bills
come to the Senate, the Senate has a
right to amend them. The two features
about the Senate which, more than all
others, make the Senate the premier
upper body in the world are the ability
to amend and the ability to speak at
length. Now when appropriation bills
come to the Senate, the format will
have been laid out by the other body.
When all of these little “billettes,”
these little illegitimates that cannot
really point to any parent—they can-
not point to a parent bill because the
bill that passed both Houses no longer
exists. Where does it go? What does the
enrolling clerk do with it? Does he
keep it? Does it go to the Archives?
Does it go to the Department of State?
What happens to that bill? All of these
little illegitimates—I could call them
bastards, but I will not do that; I will
call them illegitimates. All of these
flow down to the President in a stream.
Let us say the President vetoes 75 of
these 2,000. He vetoes 75 and they all
come back. Where do they go when
they come? Do they go back to the
Senate? How many would say they go
back to the Senate? They go back to
the body in which they originated. Of
course, these did not originate any-
where. They originated in the enrolling
clerk’s office. But they would go back
to the House of Representatives. The
House would determine whether or not
it will vote to override the veto. If the
House does not vote to override the
veto, then the Senate does not get a
crack at it at all.

We all know that the Senate does add
to the bills that come from the House
by way of amendments. Some of the
little “billettes”” that the President
would amend, some of these little ille-
gitimate offspring that the President
would decide to veto, would have origi-
nated in the Senate because the Senate
has a right to amend. Do you think the
Senate is going to get a second crack
at that? Why, no. The House undoubt-
edly will not attempt to override a
veto that the President has attached to
one of these ‘“‘bills,”” which originated
in the Senate.

This is an amendment by ROBERT C.
BYRD that originated in the Senate.
That is supposed to be called a bill
under this amendment. It originated
here. But it is not going to be sent
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back to the Senate. It is going to go to
the House because it will have a House
number on it—H.R. 4506, in this case.
This number will be H.R. 4506-219,
which originated in the Senate. It was
an amendment added by the Senator
from Nebraska [Mr. ExoN]. But it will
not come back to the Senate. The
House will decide whether or not there
will be an attempt to override that
veto, and if the House decides not to
attempt to override it, the Senate does
not get a second crack at it.

I do not know about other Senators,
but I am not in favor of subordinating
the Senate to the other body. The
Framers meant for the two bodies to be
equal, each to play its own role. There
were checks and balances between the
two Houses. There will not be any
checks and balances here in this situa-
tion. The Senate will not be a player.

So let us take a look at this marvel
of legislative fecundity.

This is an amendment on which there
is no committee report and in connec-
tion with which there are no printed
hearings. That is the amendment that
was offered yesterday by Mr. DoLE and
immediately a cloture motion was
thrown in, to bring it to a vote. That is
what we have come to now in this
body. We bring in an amendment which
is a brand new bill, which the Members
of the minority had nothing to do with
insofar as helping to shape it. It is of-
fered and a cloture motion is offered on
that amendment, and that means we
have to vote up or down, one way or
the other, on the cloture motion the
following day but one, meaning tomor-
row in this case.

No printed hearings. No committee
report. The amendment comes before
us much like Minerva, who sprang from
the brain of Jove, or Aphrodite, who
sprang from the ocean foam. It is the
product of a collective fertile mind,
and from it will flow fertile confronta-
tions, fertile vetoes and, in all likeli-
hood, it will undoubtedly prove to be a
fertile field for exploitation by the law-
yers of the country.

It requires each item of any general
or special appropriation bill or any
joint resolution making supplemental,
deficiency, or continuing appropria-
tions that is agreed to by both Houses
of Congress to be separately enrolled as
separate bills or joint resolutions for
presentation to the President. Any ap-
propriations measure that passes both
Houses of the Congress will be turned
over to the enrolling clerk of the House
in which the appropriations measure
originated, to be then enrolled as a sep-
arate measure for each item in the ap-
propriations bill. Each of these little
orphan bills—Little Orphan Annie is
going to feel put upon when she sees all
these multitude of orphan bills running
down to the White House—each of
these little orphan bills shall bear the
designation of the parent measure of
which it was a ward prior to such en-
rollment, together with such other des-
ignations as may be necessary to dis-
tinguish each little baby bill from the
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other hundreds of measures enrolled
pursuant to the provisions of the
amendment. Each appropriations
“billette”” will contain one item in the
original bill and each of these little off-
spring will be deemed to be a bill under
clauses 2 and 3 of section 7 of article |
of the Constitution of the United
States. Each shall be signed by the
Speaker of the House and the President
of the Senate, or their designees, and
presented to the President for approval
or disapproval in the manner provided
by the Constitution for bills and joint
resolutions generally.

We will take a look at the phraseol-
ogy of the Constitution on the chart to
my left again.

Article | of section 7 of the Constitu-
tion provides that, ‘““Every bill which
shall have passed the House of Rep-
resentatives and the Senate, shall, be-
fore it becomes a law, be presented to
the President of the United States’’;
note that the Constitution refers to
“every bill which shall have passed”
both Houses of Congress shall be pre-
sented to the President for his approval
or rejection. But this amendment now
reads, in part, on page 4 of the amend-
ment:

A measure enrolled pursuant to paragraph
1 of subsection (a) with respect to an item
shall be deemed to be a bill under clauses 2
and 3 of section 7 of article | of the Constitu-
tion of the United States—‘‘shall be deemed
to be a bill.””

Well, the Constitution does not say
that every bill which may be deemed or
which shall be deemed to ‘“have
passed’” the two Houses. It clearly
states that every bill which shall have
passed. We do not deem it to have
passed. We do not consider it to have
been passed. We do not think of it as
something that has passed. We do not
look upon it as something which other-
wise may have passed. It is something
that passed. Every bill which shall
have passed the House of Representa-
tives and the Senate shall be presented
to the President for his signature.

Under this rogue amendment, not a
single one of the bogus bills enrolled by
the clerk of the originating House of
Congress will have ‘“‘passed’” either the
House or the Senate, to say nothing of
both Houses. Not a single Senator nor
a single House Member will have voted
on the cut-and-paste so-called bill
which goes to the President. Hundreds
of mini-bills will flow from a single ap-
propriation bill or joint resolution, and
not one of these “‘fictions’ will have
‘‘passed’” the House and Senate in ac-
cordance with the requirements of the
Constitution. Not one will be a “bill”
in the traditional sense of the word;
each will be ‘“‘deemed to be a bill.”

Each will be ‘‘deemed’” to be a bill;
each will be pretended to be a bill. Not
one will be a bill in the traditional
sense.

It will be claimed that this odd con-
struction is in keeping with section 5
of article | of the Constitution which
provides that each House may deter-
mine the rules of its proceedings.
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So there will be those who will say,
“Well, in view of the fact that under
the Constitution each House may de-
termine the rules of its proceedings, it
is within the power and authority of
each House to determine what is a bill.
And if the House and Senate want to
deem something to have passed, well,
that is within the rules of the body.”

But certainly, the Framers could not
have intended that any interim rules of
the two Houses could invalidate the
clear instructions of the Constitution
with respect to the passage of a bill.

So if, within our internal rules, we
may decide to ‘‘deem’ a certain piece
of paper as being a bill, surely the in-
ternal rules of the two Houses can
never supersede or override the clear
language of the Constitution itself
which says, ‘“Every bill which shall
have passed the House of Representa-
tives and the Senate, shall, before it
become a law, be presented to the
President of the United States.”

So the Framers could not have in-
tended that any internal rules of the
two Houses could invalidate the clear
instructions of the Constitution with
respect to the passage of a bill.

Now if a bill may be ‘‘deemed” to
have passed both Houses, then might
not the first clause of section 7, article
I, be also “‘deemed’’ in its thrust?

Let us read the first clause of section
7, article I.

All Bills for raising Revenue shall origi-
nate in the House of Representatives.

Now, if Congress may deem this to
have been a bill passed by both Houses,
why could not Congress deem this to be
a revenue bill that was deemed to have
originated in the House of Representa-
tives? If Congress may deem a piece of
paper enrolled by the clerk of either
body, which no Member of the Senate
or the House has ever seen, if that may
be deemed a bill and be deemed to have
passed both Houses, then why not deem
this tax revenue measure which origi-
nated in the Senate, why not deem it
to have originated in the House? That
would be as much a use of the internal
rules of the Senate as would be the
case in the former instance.

There are those who say that, what
Congress gives Congress can take
away. True. But when Congress seeks
to take back this giveaway of its pow-
ers, it must be prepared to produce a
two-thirds vote in both Houses to over-
ride a Presidential veto. This is a lose-
lose proposition, as far as Congress is
concerned. Appropriations for national
defense and for the national welfare
would be determined by unelected, un-
identified bureaucrats in the Office of
Management and Budget, who would
determine, for the President, which of
the orphan measures may be consid-
ered worthy of his signature and which
should be the victims of his wet veto
pen. No matter what pretty face one
may attempt to put on this hydra-
headed monster, practically speaking,
it will result in a massive shift of
power over the purse from the legisla-
tive branch to the executive branch.
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I know that means little or nothing
to some of the Members of this body
who have sworn to uphold and support
and defend the Constitution of the
United States. | realize that means
nothing. But, nevertheless, it is there.

The Constitution should not be de-
meaned and debased by this kind of
slight-of-hand work that would result
from this amendment.

It is nothing less than legislative
sleight-of-hand, and no self respecting
Member of the Congress should allow
himself or herself to participate in this
emasculation of the Constitution to
which we have all sworn an oath to
support and defend.

The great name of Thomas Jefferson
has been frequently used in this Cham-
ber over the past several weeks during
the debate on the balanced budget
amendment to the Constitution. Let us
see what Thomas Jefferson has to say
with respect to the passage, the enroll-
ment, and presentation of a bill to the
President.

Mr. President, | do not have in my
hand a copy of the manual of par-
liamentary practice by Thomas Jeffer-
son, but | have one downstairs in my
office. The title of it is “A Manual of
Parliamentary Practice for the use of
the Senate of the United States.” It is
by Thomas Jefferson, first edition,
1801.

On page 73 of Jefferson’s manual, it is
stated, ‘“‘After the bill is passed, there
can be no further alteration of it in
any point.”

Now those who have been invoking
the great name of Thomas Jefferson
throughout the debate on the balanced
budget amendment to the Constitu-
tion, let them hear. Jefferson, in his
manual, states, ‘“‘After the bill is
passed, there can be no further alter-
ation of it in any point.” And for his
authority, Jefferson cites William
Hakewill, who prepared a manual enti-
tled ““The Manner and Method How
Laws are there Enacted by Passing of
bills, collected out of the Journal of
the House of Commons,” 1671. Thus, a
bill, as contemplated by this amend-
ment, stripped out of the parent meas-
ure and enrolled by the enrolling clerk,
presumably on a predetermined form,
with a fictitious enacting clause, flies
in the face of tradition, custom, and
parliamentary practice coming down
to us from time immemorial, from the
British Parliament, the Colonial Legis-
latures, the American States that ex-
isted before the Constitution, and the
practices of 206 years of legislative his-
tory under the Constitution. This is
nothing less than legislative heresy,
and ““With new opinions, divers and
dangerous, which are heresies, and, not
reform’d, may prove pernicious.” It is a
pernicious amendment, and it is bound
to have pernicious effects, if it is writ-
ten into law.

Let us now take a look at rule XIV of
the Standing Rules of the Senate and
determine whether or not each of the
so-called bills and joint resolutions
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will have complied with the provisions
of rule XIV.

Rule X1V, paragraph 2, reads as fol-
lows:

Every bill and joint resolution shall re-
ceive three readings previous to its passage,
which readings on demand of any Senator
shall be on three different legislative days

. and the Presiding Officer shall give no-
tice at each reading whether it be the first,
second, or third.

Now, are we to pretend, Mr. Presi-
dent, that each of these little illegit-
imate “‘billettes’” which are going to be
sent down to the President for his sig-
nature, does anyone here have the gall
to say that each of these will have been
read three times? Well, that is what
rule XIV says with regard to bills and
joint resolutions. It says:

Every bill and joint resolution shall re-
ceive three readings previous to its passage,
which readings on demand of any Senator
shall be on three different legislative days.

Paragraph 3, rule XIV, Standing
Rules of the Senate:

No bill or joint resolution shall be commit-
ted or amended until it shall have been twice
read, after which it may be referred to a
committee.

Mr. President, not one of these 2,000
little ‘“‘billettes” will have been re-
ferred to a committee. Not one will
have been twice read. Not one will have
been once read. Not one will have been
three times read. Not one will have
seen the inside of a committee room,
and it will be sure they will see the in-
side of the enrolling clerk’s committee
room. He might be able to take them
home at night, over the weekend, do
his work at home, get a pair of scis-
sors, scotch tape, or old-fashioned li-
brary glue and take home some of
these pre-prepared forms and enroll the
bills. Do it at home.

No bill or joint resolution shall be commit-
ted or amended until it shall have been twice
read, after which it may be referred to a
committee.

Paragraph 4:

Every bill and joint resolution reported
from a committee, not having previously
been read, shall be read once . . .

Not one of these little orphans will
have been reported from a committee.
And so rule XIV will not be complied
with.

Every bill and joint resolution reported
from a committee, not having previously
been read, shall be read once, and twice, if
not objected to, on the same day, and placed
on the Calendar in the order in which the
same may be reported.

Not one of these will ever see the cal-
endar. Not one will ever be on that cal-
endar, and we can thank heavens for
that, because if all these appeared on
the calendar, the calendar itself would
weigh, with 13 appropriations bills if
they all land on there at the same time
toward the close of the fiscal year, the
Calendar of Business would be thicker
than this stack of bills. That would be
an illegitimate calendar made up of il-
legitimate little bills.

Paragraph 5:
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All bills, amendments, and joint resolu-
tions shall be examined under the super-
vision of the Secretary of the Senate before
they go out of the possession of the Senate

Not according to this amendment.
They are not going to be examined
under the supervision of the Secretary
of the Senate. They are going to be ex-
amined under the supervision of the
clerk of the other body. The Senate
will turn over everything to the other
body. Let the enrolling clerk of the
other body, because that is where the
bills are going to originate, let the en-
rolling clerk in the other body do the
enrolling; let him do the cutting and
pasting, gluing together. The Secretary
of the Senate can take a walk. He will
not have anything to do with it.

It says:

.. All bills and joint resolutions which
shall have passed both Houses shall be exam-
ined under the supervision of the Secretary
of the Senate, to see that the same are cor-
rectly enrolled . . .

The Secretary of the Senate is not
going to do that under this amend-
ment. Under this amendment, the clerk
of the other body will see that they are
correctly enrolled.

. and, when signed by the Speaker of the
House and the President of the Senate, the
Secretary of the Senate shall forthwith
present the same, when they shall have
originated in the Senate, to the President of
the United States.

Well, most of these will
originated in the Senate.

Reading from paragraph 7:

When a bill or joint resolution shall have
been ordered to be read a third time, it shall
not be in order to propose amendments, un-
less by unanimous consent, but it shall be in
order at any time before the passage of any
bill or resolution to move its commitment;
and when the bill or resolution shall again be
reported from the committee it shall be
placed on the Calendar.

When a bill or resolution is accompanied
by a preamble, the question shall first be put
on the bill or resolution and then on the pre-
amble . ..

So, Mr. President, if there is a pre-
amble on each of these bills—the pre-
amble on the parent bill, 1 presume,
would have to be on each of the little
mini-bills, and the question would have
been first on the bill and then on the
preamble.

No Senator can, of course, say with a
modicum of truth and honesty any
vote occurred on that bill or preamble.

So much for the Standing Rules of
the Senate.

Perhaps that can bear further study
on a later date.

The hundreds of little counterfeit
bills and joint resolutions will not have
received three readings prior to their
passage, nor will they have been exam-
ined under the supervision of the Sec-
retary of the Senate to see that they
have been correctly enrolled.

Simply put, what this amendment
does is to require the enrolling clerk of
the House, or the Senate, to take ap-
propriation bills as well as direct
spending bills and those containing
certain targeted tax benefits and break

not have
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those bills down into numerous parts
after they have been passed by both
Houses. How many parts would depend
on how many numbered sections and
unnumbered paragraphs the enrolling
clerk found in the complete bills.

To make matters worse, however,
section 2 of the amendment requires
that any appropriation measures re-
ported by the Committees on Appro-
priations of the House and the Senate
must contain the “‘level of detail on
the allocation of an item of appropria-
tion as is proposed by that House such
as is set forth in the committee report
accompanying such bill.”” The same re-
quirement would be placed on con-
ference reports, as well. These require-
ments could be waived or suspended in
the House or Senate only by an affirm-
ative vote of three-fifths of the Mem-
bers of that House duly sworn or cho-
sen. Similar requirements would apply
to tax expenditure and direct spending
bills.

What this means, Mr. President, is
that the Appropriations Committees
would be required to place into each
bill all of the literally hundreds and in
some cases thousands of items that are
now contained in the committee re-
ports and the conference report, where-
upon each of these items would then be
separately enrolled and become a sepa-
rate law.

This process fails to recognize that
unlike those of States, which are high-
ly itemized, Federal appropriation bills
generally contain a number of large ap-
propriations, with the details of how
the funds are to be spent set forth in
the accompanying reports. This prac-
tice has worked well and is favored by
the executive branch because it enables
agencies to respond to budgetary
changes during a fiscal year by moving
funds from one area to a more pressing
area. This process of reprogramming
funds is conducted pursuant to well-es-
tablished procedures which ensure that
the Federal Government can carry out
its responsibilities within the general
purpose specified in each account.

For example, the Energy and Water
Development Appropriations Act for
fiscal year 1995 contains a lump-sum of
$983,668,000 to cover general construc-
tion for the Corps of Engineers. The
statute identifies 34 specific projects,
totaling $120,126,500. Most of the detail,
however, is contained in the conference
report, which I have shown, instructing
the Corps of Engineers how to spend
the nearly $1 billion. Because the in-
structions are in a nonstatutory source
and not a public law, the agency can
shift funds within the lump sum in re-
sponse to their needs—often requiring
approval from review committees.

Yet, under the pending proposal,
reprogrammings will no longer be pos-
sible. Rather, every item listed in ap-
propriations conference reports would
be considered an “‘item” and, as such,
would be separately enrolled. If that
were done, then all of these items
would be frozen in their own separate
laws and it would be illegal to shift
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funds from one area to another without
a change in statute. This would mean a
large increase in congressional work-
load. For every mid-course correction
needed by every agency of Government,
the President would have to seek legis-
lation and we would have to enact
every shift in funds. Imagine how inef-
ficient and cumbersome this would be.

| asked our Appropriations Commit-
tee staff to count up the number of
“items’ there are in each of the fiscal
year 1995 appropriations acts and con-
ference reports which would have to be
separately enrolled under the pending
amendment. Senators will recall that,
under section 2(c)(1) of the amendment,
it will not be in order to report an ap-
propriation conference report that fails
to contain the level of detail of an item
of appropriation such as is set forth in
the statement of managers accompany-
ing that report. This means that every
appropriation now named in these
statements of managers will have to be
placed in the conference report and,
subsequently be separately enrolled
and sent to the President as a separate
minibill which, if the President signs
it, will become a separate law.

One of the 1995 appropriation acts
with the largest number of items is the
Energy and Water Development Appro-
priation Act.

And as | have already demonstrated,
the law is 17 pages in length and the
statement for which every item has
been provided is 116 pages in length.

These two documents—the Public
Law and the conference report contain-
ing the statement of managers—are the
culmination of months of hearings, of
subcommittee and full committee
markups, of passage by the House and
Senate, and of a conference to settle
the differences between the two
Houses. After all that work, and after
adoption of the conference report and
the amendments in disagreement, this
appropriation bill finally became a
public law and it is being carried out
pursuant to this conference report and
statement of the managers.

Mr. President, as | have already
shown, this stack of paper has been
prepared for the Energy and Water De-
velopment Appropriation Act for 1995
in conformance with Mr. DOLE’s pro-
posal. And just in case there may be
some Members or staffs or people out
there in TV land, this is the energy and
water—I cannot say bill. These are the
2,000 odd bills that would be enrolled by
the clerk of the other body and sent
down to the President and which in
fact constituted the one bill, which had
only 16 pages, which is referred to as
Public Law 103-316 that is the energy
and water appropriation bill. That is it,
17 pounds—17 pounds.

Each of those would have to be
signed by the President pro tempore
and the Speaker of the House, and each
would have to be signed by the Presi-
dent, unless he decided to veto them or
not sign them and let them go into law
without his signature. He might ease



March 21, 1995

his workload by following that course
of action.

Each of the items contained in that
public law, which I hold in my hand—
right here—itemized in the tables of
the conference report have been en-
rolled separately pursuant to section 4
of the amendment that has been of-
fered by the distinguished majority
leader. Each item of appropriation will
have to be separately signed by the
Speaker of the House and by the Presi-
dent of the Senate, and so instead of
that one public law and that one con-
ference report we will have over 2,000
public laws for just one appropriation
act.

Mr. President, is this not sheer mad-
ness? Sheer madness. All 12 of the
other appropriation acts will face simi-
lar requirements. The estimates are
that if the amendment offered by Mr.
DoLE had been in effect for fiscal year
1995, the Agriculture Appropriation Act
would have been broken down into 757
separate acts; the Commerce, Justice,
State, and Judiciary Appropriation Act
would have been broken down into 924
acts; the District of Columbia Appro-
priation Act would have been broken
down into 165 little enrolled bills which
later became acts, public laws; the En-
ergy and Water Development Appro-
priation Act as | already have said
would have been broken down into 2,000
acts; the Interior Appropriation Act
would have been broken down into 1,000
separate acts; the Labor, Health and
Human Services, Education Appropria-
tion Act would have been broken down
into 200 acts; the Transportation Ap-
propriation Act would have been bro-
ken down into 750 acts; the Treasury,
Postal Service Appropriation Act
would have been broken down into 479
acts; the Defense Appropriation Act
would have been broken down into 2,000
acts; the Military Construction Appro-
priation Act would have been broken
down into 225 acts; the Foreign Oper-
ations Appropriation Act would have
been broken down into 225 acts; the VA/
HUD Appropriation Act would have
been broken down into 800 acts; and the
Legislative Branch Appropriation Act
would have been broken down into 100
acts.

Perhaps we should
actlettes, 100 actlettes.

That comes to a total of 9,625
minibills, or billettes or actlettes, or
public lawlettes—public lawlettes, 9,625
that would have been necessary in 1995
rather than the 13 annual appropria-
tion acts under which we are currently
operating.

So, here we will have passed 9,625
public laws and | would have gotten
credit for only voting on 13 of them—
13; 13 rollcall votes. | answered every
one of them, yet there would have been
9,625 separate legislative acts, not one
of which passed the House or the Sen-
ate, to say nothing of both Houses.

Since most of the annual appropria-
tion bills are not finalized until the
last few days before the beginning of
the fiscal year to which they apply, one

call them
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can see that this proposal, if enacted,
would succeed in bringing the appro-
priation process to a virtual standstill.
It would also be next to impossible for
the President to approve these thou-
sands of bills before the beginning of
the fiscal year, because there would be
no practical way to process that many
bills, get them signed by the Speaker
and the President of the Senate, sent
to the White House, and signed by the
President in such a short time.

Therefore, what we would be setting
up is a more complicated process under
which a President and a Congress,
through no fault of their own, would
not be able to complete its work in a
timely fashion. We would be virtually
guaranteeing a return to government
by continuing resolution.

But, on the other hand, think of the
increased media attention it will bring
to bill-signing ceremonies.

I have been down at White House on
a few occasions, a few occasions. | have
attended bill-signing ceremonies. The
distinguished Senator from Nebraska
has been there on bill-signing cere-
monies. We stand there behind the
President. We might even get up
against him so we can say to our
grandchildren, this coat—this coat
touched the President’s coat. See? This
coat touched the hem of his garment.
And the President signs the bill, just a
little bit at a time, and hands back the
pen; signs another little portion and
hands back the pen.

| take that pen home and have it
framed and | am able to tell my grand-
children that there is a pen that the
President used in signing such and
such a bill. Yes, the pen, he gave it to
me. | never would have thought it, this
boy from the hill country—I never
thought I would be in the White House,
never would have thought | would have
been in the Oval Office. And here, just
to think of it, here is a pen that the
President signed the bill with and gave
it to me.

“Aren’t you proud of your grandpa?
Aren’t you proud of your grandfather?”

My, what 1 have been missing,
though. |1 have only had a few of those
pens.

Now think of the increased media at-
tention that would be given to one of
those bill-signing affairs. For just the
Energy and Water Development Appro-
priation Act the President would have
to sign all these 2,000 little minibills.
That would become an all day affair;
let us go down there for a whole day,
the whole day. You would have to go
down to the White House early in the
morning with the subcommittee chair-
man, in this case it would be Mr. Do-
MENICI, and Mr. JOHNSTON.

We would go down with the sub-
committee chairman and ranking
member, leading the honored guests
along with their House counterparts.
The President and appropriate mem-
bers of the Cabinet would greet the
congressional delegation out on the
White House lawn—would you say? Out
at the Rose Garden. They would be all
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lined up out there in the Rose Garden.
Up would drive one of these 16-wheel-
ers, a big truck. It would back its way
up to the gate and they would start un-
loading all those pens to sign those
bills.

After a photo-op, the President would
take out his first of many pens and
begin to sign this stack of 2,000 or so
bills into law. He would hand out pens
to the gathered congressmen. There
might be 24 separate laws for New Mex-
ico projects, so Senator DOMENICI
would get 24 pens. Perhaps Louisiana
would have 32 projects and, therefore,
32 laws. So, Senator JOHNSTON would
get 32 pens, and so on.

This process of signing over 2,000
minilaws would take quite some time.
There would probably have to be a
lunch break, followed by more signings
in the afternoon. The President would
say ‘““You boys’’—he would call us boys.
I would not think anything of it, he
calling me boy. My mom used to call
me boy. She would say, ‘“ROBERT, you
be a good boy. I'll always pray for
you.” He would say, ‘“You boys come
back this afternoon after lunch and we
will finish signing these bills.”” Of
course we would be back because we
would not want to miss out on our
pens.

I expect he would draw a good deal of
attention. It would become a very pop-
ular ritual for Congress and the Presi-
dent alike.

Now, let us look at what happens
when a President decides he does
not—

Mr. EXON. Will the Senator yield for
a brief question?

Mr. BYRD. Yes.

Mr. EXON. I have been listening with
great interest. The Senator left out
whether or not he has made any cal-
culation as to what the cost to the tax-
payers would be, for all of those pens?
Do you have any estimation of what
that would be, in dollars, at the
present time? Or is that just a minor
matter?

Mr. BYRD. It is not a minor matter.
We put it on the computer and the
computer blew up. We tried to get that
information out of the computer and
the computer blew up.

Mr. EXON. Gone.

Mr. BYRD. Gone.

Mr. EXON. More expenses to the tax-
payer. | thank my friend from West
Virginia.

Mr. BYRD. | thank the Senator from
Nebraska. | am sorry he has decided to
retire, after this term. We will miss
him and he will miss receiving all
those pens. He will miss traveling down
to the Rose Garden, having the Presi-
dent hand him all those pens, for items
that are in the bill for Nebraska.

Seriously, | do say I shall miss him.
He is a stalwart Member and one who
is forthright always with what he says.
He has a backbone, the courage of his
convictions.

Now let us look at what happens
when a President decides he does not
care to sign a number of these many
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thousands of appropriation bills. In
this case, those unsigned bills must be
returned to the House of Congress
which originated them. In the case of
appropriation bills, the overwhelming
majority will have originated in the
House of Representatives. Therefore,
any of these thousands of annual ap-
propriation bills which the President
returns unsigned will go to the House
of Representatives. Under article I, sec-
tion 7, clause 2 of the Constitution, the
House of Representatives will then
have total control of whether, and if
so, when to schedule a veto override
vote. Let us say, for example, that a
President decides that he will not sign
5 percent of these thousands of appro-
priation bills. The other 95 percent are
fine—they get the blessing of the Presi-
dent’s unelected advisers. But these
same advisers recommend, and the
President agrees, that 5 percent of
them should not be signed. That is not
an unlikely scenario. The President’s
OMB personnel will have scoured every
one of these thousands of bills and they
are likely to find reasons to send a
number of them back to the House of
Representatives; in this example 5 per-
cent, or several hundred of the bills are
returned. What happens next? Under
the Constitution, that will be left en-
tirely up to the House of Representa-
tives. If the House decides not to sched-
ule a veto override vote on any or on
all of these returned bills, that is the
end of it. The Senate will have no say
in the matter. Are Senators prepared
for that state of affairs? Are you pre-
pared, Senators, to have to beg the
House to take up a vetoed bill?

| say to the Senator from Michigan,
the able Senator from Michigan [Mr.
LEVIN], are you prepared to go over to
the other body and beg the House to
take up that vetoed bill so that you at
least get a vote in the other body on
the item that is of importance to your
State?

Mr. President, this amendment, in
the opinion of various scholars, would
be, in all likelihood, unconstitutional.
For example, in recent testimony be-
fore the Senate Judiciary Committee,
Mr. Walter Dellinger, Assistant Attor-
ney General of the U.S. Department of
Justice, made the following statement:

As much as | regret saying so . . . [the] pro-
posal for separate enrollment also raises sig-
nificant constitutional issues, you know,
that would atomize or dismember one of
these large appropriations bills into its indi-
vidual items which the President could then
sign. | think it is either invalid under the
clause, in my view, or, at a minimum, it
raises such complicated questions under the
Presentment Clause that it is a foolhardy
way to proceed because if we and all of our
predecessors are right, | think that which
has to be presented to the President is the
thing that passed the House and the Senate,
and that which passed the House and the
Senate is the bill they voted on on final pas-
sage, not some little piece of it or a series of
little pieces of it. So | have doubts about it.

That was Mr. Walter Dellinger, con-
stitutional scholar, speaking.

Mr. President, although the bill be-
fore us today is being touted by its
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sponsors as a line-item veto bill, that
description is not correct. This bill
would not give the President line-item
veto authority. The only way for Con-
gress to confer such power is through
an amendment to the Constitution. It
cannot be done by mere statute. There-
fore, a fundamental thing that needs to
be said about this bill is that it is not,
in any way, shape, or form, a line-item
veto measure.

We could not give the President a
line-item veto. Congress could not pass
that power on to the President. Only
the people could do that by way of con-
stitutional amendment. But we could
be just as effective in shifting the
power of legislative branch over the
purse to the President by way of a stat-
ute. That is what is about to occur.

Indeed, | question why, if not for par-
tisan political reasons, anyone would
tell the American people the Senate is
considering a line-item veto bill, when,
in fact, we are not?

In fact, we are not. That kind of mis-
information does nothing but confuse,
mislead, and further alienate an al-
ready cynical public. So Senators can
disabuse themselves of that notion
right from the start. No one is going to
be able to go home, and, in all honesty,
claim political favor by telling the vot-
ers they were for or against the line-
item veto.

Instead, what we have before us is a
separate enrollment bill, an enor-
mously different creature. In short,
what we have here is a slice-and-dice
approach to legislating.

I have been in the legislative branch
for 49 years. | have never seen anything
like that.

Semantics aside, though, what the
proponents of this measure have pre-
sented to the Senate is a piece of legis-
lation that would set up a logistical
nightmare, that would create an un-
workable process, and that is obviously
not well thought out. This is the prod-
uct of a desperate political compromise
aimed at getting anything through
Congress which can be mislabeled line-
item veto.

Logistics are not, however, the only
problem. In fact, they are not even the
most serious. What is fatal to this
measure, as it would be with any type
of separate enrollment procedure, is
that the entire scheme is unconstitu-
tional—unconstitutional. My col-
leagues and | have been in this business
for years. This is my seventh term. |
am in my seventh term. Seven times |
have asked the people of West Virginia
to return me to the U.S. Senate, and
three times in the other body prior to
my coming to the Senate, two times in
the State House and once in the State
Senate. In all of those years, not once
have | ever met a creature like this, a
bill that is not a bill, but call it a bill;
and we deem that it is passed in the
House and the Senate.

What is fatal is that this bill is not
constitutional, in my judgment.

Anyone who reads the plain language
contained in the first and seventh sec-
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tions of article | of the Constitution
will see this to be true. For those who
I suggest are attending a matinee and
who arrived late on the scene, let me
read again. Read the words, those two
sections and one will see why this
measure violates the supreme law of
the land.

Article |, section 1, states:

All legislative Powers herein granted shall
be vested in a Congress of the United States,
which shall consist of a Senate and House of
Representatives.

So there are 25 words that state
where legislative power under the Con-
stitution will vest. It will vest in a
Congress of the United States which
shall consist of a Senate and a House of
Representatives. All legislative power
will repose in this branch, this legisla-
tive branch.

With those 25 words, the very first
sentence of the Constitution, the
Founding Fathers established the doc-
trine of separation of powers.

We find in section after section, arti-
cle after article, paragraph after para-
graph, following on that first section of
the first article the doctrine of separa-
tion of powers laid out in great detail.

They explicitly placed all legislative
powers in a Congress. The power to
fashion the laws that guide this Na-
tion, the power to repeal those laws as
we see fit, and the power to amend a
bill as it makes its way through the
two Houses of Congress, those powers
reside here in the Congress. The Con-
stitution does not confer those powers
upon any other individual, or upon any
other branch of government.

The President is not licensed by
those powers, by those words, to legis-
late.

All legislative powers herein granted
shall be vested in a Congress of the
United States which shall consist of a
House and a Senate and a House of
Representatives.

The Constitution does not confer
those powers upon any other individ-
ual, upon the President, upon any en-
rolling clerk, or upon any other branch
of government. The President is not li-
censed by those powers to legislate. He
alone cannot pass a bill. The President
alone cannot repeal a bill. The Presi-
dent alone cannot amend a bill. Only
the Congress has such power.

May | say to the distinguished Sen-
ator from Nebraska, and the able Sen-
ator from Michigan, that under this
bill things will have changed.

Under this amendment, the President
would be given legislative power. Do
you believe that? He will have been
given legislative power. Now, if | hope
to get an amendment added to the bill,
I send to the desk an amendment, the
clerk reads the amendment, and the
question is then on the amendment by
the Senator from West Virginia. If the
Members of the Senate, or the majority
thereof, support my amendment, it is
added to the bill. That is not enough.
That amendment has to be agreed to in
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the other body. So | cannot amend a
bill; I can only be an instrument in the
amending of it. | alone cannot amend a
bill. It requires a majority of both
Houses to support the instrument
which | send to the desk in the form of
an amendment.

But under this amendment which Mr.
DoLE has introduced, and which is co-
sponsored by several Republican Sen-
ators, the President alone can—by his
hand alone—repeal a bill. Here is a sec-
tion of the bill that is sent to the
President by the enrolling clerk. Here
is another section of the bill. Here is
another item of the bill sent down by
the enrolling clerk. The President may,
by his wet veto pen, strike that one. He
has amended that bill by his veto pen.
He may strike that one. That is a
whole section. He amended that bill—
one man alone. And if two-thirds of
both Houses do not override him, then
he has altered that bill; he has amend-
ed it just as surely as | would have
amended the bill by sending a piece of
paper to the desk, having a number on
it and striking from the bill that par-
ticular section. One man will have the
power that only a majority of both
Houses on the hill here could have in
amending a bill.

So he will have been given the power,
unilaterally and selectively, to change
what had previously been passed by the
legislative branch. Through a separate
enrollment procedure, the President
becomes the legislative equal with the
House and Senate, because he would
have the power to amend. No longer
would the Congress be the sole legisla-
tive body in our tripartite system.
That is why this bill implicitly vitiates
the separation of powers, because it
hands to the executive branch one of
the most important characteristics of
legislative power.

The ability to amend legislation, and
the right of extended debate, are the
two most important features that set
the U.S. Senate apart from every other
legislative body in the world. This is
the only upper Chamber that has essen-
tially unlimited amendment and debat-
ing powers. With very few exceptions,
which we ourselves have instituted, the
Senate can take any bill passed by the
House of Representatives and change
that bill any way the Members think
necessary and proper. But under the
process contained in this bill—I will
call it a bill; it is a substitute bill in-
troduced by the majority leader—under
the process contained in this bill, the
President would share that power. If he
were to veto even one of the thousands
of bills created as a result of separate
enrollment, he would have altered the
original bill agreed to by the House and
Senate. And that original bill, may I
say to the Senator from Nebraska, that
original bill, may | say to the Senator
from Michigan—if the amendment
stricken by the President had been
stricken by the Senate or by the
House, the bill may never have passed,
because it would have been altered.
Yet, the President can do that if the
substitute bill is agreed to. He would
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not have vetoed the entire bill; he will
have altered the bill. He would have ve-
toed only a portion of it, thereby
amending the underlying bill.

How does that situation square with
the words in article I, section 1 of the
Constitution, that “‘all legislative pow-
ers’’ herein granted ‘‘shall be vested in
the Congress of the United States.”
The ability to amend is a legislative
power, and all legislative powers are to
be vested in the Congress of the United
States. How, then, can anyone stand
here and say they see no infraction of
the clear mandate contained in the
Constitution? How can it be claimed
that a President who can amend has
not been given legislative power?

The U.S. Supreme Court, in its land-
mark ruling in the 1952 case of Youngs-
town Sheet and Tube Company versus
Sawyer, the steel seizure case, spoke to
the argument perfectly. The Court
said:

In the framework of our Constitution, the
President’s power to see that the laws are
faithfully executed refutes the idea that he
is to be a lawmaker. The Constitution limits
his functions in the lawmaking process to
the recommending of laws he thinks wise
and the vetoing of laws he thinks bad. And
the Constitution is neither silent nor equivo-
cal about who shall make laws which the
President is to execute.

Mr. President, recommending laws
and vetoing laws are the only two law-
making functions that constitutionally
confer to the President, according to
the Supreme Court. They did not in-
clude the power to amend. They did not
say the President is authorized to se-
lectively amend what has previously
been passed by the Congress. All the
Constitution allows, as interpreted by
the Court, is the vetoing of laws.

In addition, this question of proce-
dure, as it pertains to the separation of
powers, is hardly academic. It goes to
the very heart of our constitutional
form of government. Again, | refer my
colleagues to the words of the Supreme
Court. In its 1982 ruling in INS versus
Chadha, the Court noted that:

Explicit and unambiguous provisions of the
Constitution prescribe and define the respec-
tive functions of the Congress and of the Ex-
ecutive in the legislative process.

Those provisions, the Court said,
‘“. . . are integral parts of the constitu-
tional design for the separation of pow-
ers.” Thus,

It emerges clearly that the prescription for
legislative action in Article |, sections 1,7,
represents the Framers’ decision that the
legislative power of the Federal Government
be exercised in accord with a single, finely
wrought and exhaustively considered, proce-
dure.

But in no way would this new process
coincide with the ‘single, finely
wrought and exhaustively considered,
procedure’ contained in article I.

Separated powers, and the system of
checks and balances that maintain the
separation, were not an abstract or

fleeting concept to the men who
framed our Constitution in Philadel-
phia. The doctrine is writ large

throughout the entire document. It is
fused into every article, every section,
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and nearly every clause of that great
charter. One need only read the Con-
stitution to understand how fervently
our Founding Fathers embraced sepa-
rated powers. But with this measure,
we say those ideals are not really im-
portant, that they do not matter. | am
not prepared, as others may be, to de-
clare myself so wise as to be willing to
undo what was so finely done more
than 200 years ago.

As such, all Senators effectively lose
the power of their vote. We would be
creating a glut of little ‘“‘its”’—note
that in the Constitution it refers to
it it “it’—the pronoun with the
antecedent “‘bill.”” ““‘It.”” There is not
going to be any “‘it”’ with an appropria-
tion bill that passes if this amendment
by Mr. DOLE is ever adopted. There will
be hundreds and hundreds of little
“its.”” Read the bill. Read it and see
how each of us gives up the right to
vote on any of the new bills.

We will not have voted on a single
one of them. Not one of the bills that
goes to the President will have been
voted on by Mr. LEVIN. Not one. This
amendment by Mr. DOLE does not say
where the original bill will be kept. No-
body knows what happens to it.

The enrolling clerk in the House pre-
sumably can just throw it in the waste-
basket.

Read the bill. Read it and see how
each and every one of us gives up the
right to vote on any of the new bills.

Mr. President, what this charade
amounts to is a colossal non sequitur.
It simply does not make sense. On the
one hand, we are being told that a bill
is a bill, which means the President
can veto it. On the other hand, though,
the sponsors turn right around and
claim that a bill is not necessarily a
bill—it can be ‘““deemed’ to be a bill—
so it does not need to be passed by the
House and Senate. Which is it? When
does a bill become a bill? How can the
sponsors of this legislation tell us that
any of those new bills are not really a
bill? How can they claim that the proc-
ess created under separate enrollment
is a constitutional process? They can-
not.

Even the authors of this legislative
sorcery agree that, on its own, the sep-
arate enrollment process cannot meet
the test of constitutionality. Again, |
implore Senators to read this measure
which is now pending before the Sen-
ate. Read section 4(b), starting on page
4, line 8. It says, and | quote:

A measure enrolled pursuant to paragraph
(1) of subsection (a) with respect to an item
shall be deemed to be a bill under Clauses 2
and 3 of Section 7 of Article 1 of the Con-
stitution of the United States and shall be
signed by the Speaker of the House and the
President of the Senate, or their designees,
and presented to the President for approval
or disapproval (and otherwise treated for all
purposes) in the manner provided for bills
and joint resolutions generally.

So here, Mr. President, we have a
clear acknowledgement, an absolute
declaration from the very people who
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wrote this bill that the process that
they want to codify is unconstitu-
tional. They are not talking about
bills. They are talking about counter-
feit measures that are deemed to be
bills.

So this is an absolute declaration
from the very people who wrote the bill
that the process they want to codify is
unconstitutional, that it does not meet
the standard set up under article | of
the Constitution.

The authors say, right there in that
passage, that ‘‘a measure enrolled pur-
suant to paragraph (1),”” which means
taken out and separately enrolled,
“*shall be deemed to be a bill.”’

Now, what does the dictionary say
that ‘““‘deem’” means? Deem means to
consider—considered to be a bill; to be
considered. We will just pretend that it
is a bill, may be thought of as a bill,
but when you strip all that language
away, it is not a bill. If it were a bill,
it would not say it may be ‘“‘deemed’ to
be a bill.

The authors say right there that “‘a
measure enrolled pursuant to para-
graph (1),” which means taken out and
separately enrolled, ‘‘shall be deemed
to be a bill”” for purposes of the Con-
stitution.

So how can any of my constituents
hold me responsible for the enactment
of any one of these little billettes,
these little illegitimate offspring of un-
known parents? How can anyone hold
me responsible for having voted for
them, those thousands of new little
“its” that were created through the
separate enrollment process, that are
going to be ‘““‘deemed’’ to be bills? What
the sponsors are admitting in that lan-
guage is that those new bills are not, in
fact, really bills. They readily concede,
right there in their own legislation,
and in their own words, that all those
new little ““its’’ are not bills.

If a piece of legislation that comes
about as a result of being separately
enrolled is an actual bill, then why is it
necessary to have it ‘“‘deemed’” to be a
bill. The answer is that the deeming is
required because none of those mini-
bills are, in reality, legal, constitu-
tionally enacted bills. And the authors
of this measure know that fact.

I can assure my colleagues that none
of this is some misguided conclusion
arrived at as a result of applying a rad-
ical new interpretation to the Con-
stitution. This is not judicial logic
gone awry. Quite the opposite. It is the
considered judgement of renowned
scholars that a separate enrollment
procedure is unconstitutional on the
grounds that it violates the present-
ment clause as written in Article I,
section 7, clause 2.

The truly sad fact in all of this, is
that we do not need to proceed along
these lines. We do not need to trample
on the Constitution to accomplish
what is intended. We have an alter-
native option, which everyone agrees is
constitutional. The bill originally in-
troduced by Senators DOMENICI and
EXON, S. 14, would accomplish the goal
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of guaranteeing the President a vote on
his rescission proposals. And, most im-
portantly, it would do it through a
process which does not sacrifice to the
alter of political expediency the sacred
tenets contained in the United States
Constitution.

S. 14 would have allowed the Presi-
dent to go through any appropriations
bill and any tax bill containing tar-
geted tax expenditures and excise those
items he felt were unwarranted. The
Congress would then have been forced
to vote on each of those proposals. It
would not have created an unworkable
process. It would have maintained the
separation of powers. It would have
been constitutional. But for some rea-
son, the authors of the bill before us do
not want that. They are not satisfied
with the procedure in S. 14. In short,
they are apparently not happy unless
we ravage the most important con-
stitution ever laid down in writing.

The procedure which is set forth in
this amendment is not, in my opinion,
in agreement with the words of the
Constitution which govern the passage
of a bill. It is not in agreement with
those words. The Constitution, in arti-
cle 1, section 7, clause 2, says that a
bill shall have passed both Houses be-
fore it is presented to the President. It
is interesting to note that those who
wrote the Constitution in clause 2 re-
ferred to a bill, whereas in clause 3 of
section 7 of article I, they wrote of res-
olutions, orders, and votes. In other
words, they covered the entire legisla-
tive landscape. They knew exactly
what they were doing.

Whatever the particular vehicle—
whether it be a resolution, or vote, or
an order. Of course, orders do not go to
the President for his signature; votes
do not go to the President for his sig-
nature; resolutions do not go to the
President. So whatever the particular
vehicle, it had to travel the same legis-
lative course outlined in clause 2 for a
bill. In other words, whatever it is, it
has to be passed by both Houses and
presented to the President. He may
then sign it, veto it, or let it become
law without his signature, or he may
give it a pocket veto, depending on the
circumstances.

Furthermore, nothing in the pending
amendment would deal at all with the
more than $400 billion of lost revenue
each year that results from existing
tax expenditures. | know Senators have
heard the proponents of this proposal
say that it is very broad. They say it
will cover everything—appropriation
bills, direct spending bills, and bills
containing tax preference items. But is
that true? The answer is no.

All any Senator has to do is read the
language of the amendment. It reads as
follows, as it related to entitlements
and targeted tax benefits in section
2(b)(1) on page 2 of the amendment:

A committee of either the House or the
Senate shall not report an authorization
measure that contains new direct spending
or new targeted tax benefits unless such
measure presents each new direct spending
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or new targeted tax benefit as a separate
item and the accompanying committee re-
port for that measure shall contain such
level of detail including, if appropriate, de-
tail related to the allocation of new direct
spending or new targeted tax benefits.

So, there you have it. This proposal
will not touch one dollar—not one thin
dime—of any existing direct spending
program or any of the 124 existing tax
expenditures. Not one dollar. Not one
dime. Not one copper penny. The prob-
lem is, you see, that once these tax
breaks are written into law, they rare-
ly get reviewed again. And, nothing in
the amendment that is before the Sen-
ate will require that these existing tax
breaks should be looked at and made
subject to veto by the President, just
like annual appropriation bills.

These are the tax dollars that are
lost to the Federal treasury due to spe-
cial provisions contained in the Fed-
eral Tax Code. These various provisions
allow deductions, exemptions, credits,
or deferrals of taxes and, in effect, re-
duce the amount of tax paid by those
who qualify for such items. The word
“expenditure” is used to highlight the
fact that these tax preference items
are, in many respects, no different than
if the government would write a check
to the different individuals or busi-
nesses who qualify for them.

The plain truth is that tax expendi-
tures are nothing more than another
form of government spending. Unfortu-
nately, they receive little, if any, scru-
tiny because they are not subject to
the annual authorization or appropria-
tion processes that other programs are
subjected to. Rather, once they are en-
acted into law, tax expenditures rarely
ever again come under congressional
scrutiny. In fact, in a June 1994 report
on this issue, the General Accounting
Office found that almost 85 percent of
1993 revenue losses from tax expendi-
tures were traceable to provisions en-
acted before 1950, while almost 50 per-
cent of those losses stem from tax ex-
penditures enacted before 1920.

Because these tax breaks have large-
ly escaped congressional review, many
have simply outlived their economic
usefulness. But until they come under
the same scrutiny as other Federal
spending, we will not know for sure
which ones should be modified or elimi-
nated and which ones should be kept.

We do know that, like entitlement
spending, tax expenditures are pro-
jected to grow dramatically over the
next several years. In a committee
print issued in December 1994 by the
Senate Budget Committee entitled,
“Tax Expenditures, Compendium of
Background Material of Individual
Provisions,”” the aggregate cost of
these provisions will equal $453 billion
for fiscal year 1995 and will rise each
year thereafter to a total of $568.5 bil-
lion in fiscal year 1999.

The cumulative increase for those 4
years will equal $283.9 billion. That
level of increase dwarfs the total
amount that is spent each year on our
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entire domestic discretionary budget
which amounts to only $225.5 billion for
fiscal year 1995 and is not projected to
grow at all over the next four years. In
fact, to the contrary, it appears that
domestic discretionary spending will
be called upon to suffer even further
cuts below a hard freeze than are al-
ready contemplated under OBRA 1993.

When one considers that this area of
the budget alone, namely, tax expendi-
tures, escapes the deficit-cutting axe
that is being faced by discretionary
spending and hopefully to the area of
entitlement spending as well, it is lit-
tle wonder that special interest groups
find these tax breaks to be very appeal-
ing.

I am not saying that all tax expendi-
tures are bad. In fact, many serve a
worthwhile public purpose. The earned
income tax credit has benefited many
hard-working Americans by lifting
them out of poverty and has enabled
them to be able to support their fami-
lies. A number of others—such as those
for charitable contributions, home
mortgage interest deduction, as well as
a number of others—clearly serve a
useful purpose and are in the national
interest. But | am convinced that a
number, perhaps a large number, of the
more than 120 separate tax expendi-
tures in current law could be either
modified or eliminated altogether.

In its June 1994 report on this sub-
ject, the General Accounting Office
recommended that tax expenditures
should be further integrated into the
budget in order to highlight the vast
resources lost to the Federal Govern-
ment by these tax breaks. Moreover,
these expenditures should have to un-
dergo periodic program reviews within
the congressional tax-writing commit-
tees. One way to ensure such scrutiny
would be to sunset most tax expendi-
tures, thus requiring the reenactment
of those that are still worthwhile at
regular intervals. But, as | have shown,
this amendment fails to do that.

And | am fully prepared to work with
my colleagues in attempting to enact
legislation that would improve the ex-
isting rescission process and would
guarantee that a President’s rescission
proposals get considered and voted
upon—just as the proposal that was au-
thored by Mr. DoMENICI and Mr. EXON
would have done—and, further, that
any savings resulting therefrom be ap-
plied only to deficit reduction. What I
am unwilling to do is to support any
legislation that does not adequately
guard the constitutionally granted
congressional power of the purse.

| believe that the separate enroll-
ment measure is constitutionally
flawed and would so encumber the ex-
isting appropriations and rescission
processes as to make it impossible for
Congress and the President to meet
their responsibilities of enacting the
annual appropriation bills by the be-
ginning of each fiscal year.

Finally, and critically important,
Mr. President, this amendment will not
result in any deficit reduction whatso-
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ever. None. Zilch. The reason that is
the case is because nothing in the
amendment reduces Federal spending.
Under this amendment, any savings
that might result from vetoes of items
in appropriation bills, or from vetoes of
new direct spending or new tax breaks,
will not go toward deficit reduction.
Instead, those savings can simply be
spent on something else. That is the
case because, unlike S. 14 or the Demo-
cratic alternative, which Mr. DASCHLE
will present, nothing in the Dole pro-
posal reduces the allocations of com-
mittees by the amount of the savings
that will result from the vetoes. In-
credible as it may seem, the substitute
does not apply any of these spending
cuts toward reducing the deficit. The
authors of the proposal, therefore, have
chosen to allow all spending reductions
under their ‘“‘Separate Enrollment and
Item Veto Act of 1995 to be respent,
rather than be applied to deficit reduc-
tion.

So, Mr. President, I urge my col-
leagues to defeat this proposal and to
vote for the Democratic alternative
that will be presented by the distin-
guished minority leader, which many
of us will cosponsor, and which will
apply all of its savings from budget
cuts to deficit reduction.

I thank Senators who have patiently
waited, and | yield the floor.

Mr. COATS addressed the Chair.

The PRESIDING OFFICER (Mr.
CAMPBELL). The Senator from Indiana
is recognized.

Mr. COATS. Mr. President, | appre-
ciated the comments of the Senator
from West Virginia. | have been antici-
pating his arrival on the floor to de-

bate this issue. It is an important
issue. It deserves full discussion and
debate.

We began this latest discussion, of
course, on Thursday evening of last
week. Senator McCAIN and | discussed
our proposal at length and then, of
course, we debated on Friday and all
day Monday, and now it is Tuesday.

Last evening, the majority leader of-
fered an amendment to the original
proposal, offered by Senator MCcCAIN
and myself, which, in this Senator’s
opinion, substantially strengthens the
effort which we are undertaking by ex-
panding the scope of the line-item veto
to include not just appropriations, but
targeted tax expenditures, any new di-
rect spending and new spending in enti-
tlements that change the law which
currently exists. It does not mean that
new enrollees are not subject to the
benefits of entitlements as they cur-
rently exist on the books. But it means
that if attempts are made to expand
those categories and to provide new
spending, they are also incorporated.

These were suggestions offered by
Members of the Congress, in particular
Senator STEVENS of Alaska, Senator
DomENICI of New Mexico. We nego-
tiated these changes. Many of these
ideas originated in years past, some of
them offered by Senators from the
other party.
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| do not intend to take a great deal of
time in responding to the comments of
the Senator from West Virginia. How-
ever, there are several points | wish to
make.

The Senator from West Virginia
began his presentation by citing—and |
believe 1 am correctly quoting him—
the “frenetic efforts of Republicans’ to
bring a measure to the floor. Yes, there
was considerable negotiation, but it is
negotiation upon a core and a base of
discussion around a concept which has
been very much a part of the history of
this body.

Recent history, of course, in the last
decade or so has shown that a number
of attempts have been made to bring
line-item veto to a vote in this body.
All of them have been unsuccessful.
There have been a number of votes, all
falling short of the necessary votes to
either waive provisions of the Budget
Act or to break an attempted filibuster
of the effort.

So we have not been able to achieve
60 votes to bring the matter to full de-
bate and vote. But the concept of sepa-
rate enrollment has been discussed be-
fore on this floor at length and voted
on, at least in a procedural way. The
underlying concepts of either enhanced
rescission or a process described as
line-item veto or a discussion of line-
item veto, all of this has been very
much a part of the debate and discus-
sion that has been present on this floor
during the past decade. But the con-
cept of line-item veto goes back his-
torically much further than that.

In fact, it was in 1876 that then Rep-
resentative Charles Faulkner of West
Virginia introduced for the first time
the line-item veto concept. It was re-
ferred to the Committee on the Judici-
ary where it there died, and since that
time about 200 line-item veto bills have
been introduced. In fact, in nearly
every succeeding Congress a proposal
has been offered in varying forms but
all centered around the same basic
premise, and that is will this legisla-
tive body cede to the President some
semblance of authority to provide a
check and balance against the spending
power exercised by this body.

Now, as the Senator from West Vir-
ginia has enumerated, we are all well
aware of the provisions of the Constitu-
tion article I, section 7, which outlines
the procedures by which the legislature
passes legislation and by which the
President approves it. And of course,
article I, section 7 clearly grants to the
President the power to reject what the
Congress has proffered to him, or per-
haps return is a better word. It says
that “If any bill shall not be returned
by the President within 10 days after it
shall have been presented to him, the
same shall be a law, in like manner as
if he had signed it.”’

But it also says that the President
may ask this body to reconsider what
it has done and send back to us bills
that we have forwarded to him and it
will require two-thirds vote of each
body, both the House and the Senate,



S4236

in order to overturn what the Presi-
dent has done.

So the constitutional authority for
the President to veto or reject or re-
turn, however you want to phrase it,
what this legislature has presented is
obviously well established as a part of
the Constitution. But the separate
question is do we want to go one step
further in allowing the President the
right within the legislation sent to him
to line item items back to this legisla-
ture, to look at the legislation that we
send to him and give the President the
opportunity to say | will accept this
portion but not that portion. I will ac-
cept most of what you sent but | want
you to reconsider that separate por-
tion.

That really is the question before us.
As | said, there have been nearly 200 at-
tempts to do that. Most of those have
died in committee. Very few have been
reported, and those that have were
mostly reported with adverse rec-
ommendations.

Our Founding Fathers discussed this
issue. They were concerned about the
balance of power between the respec-
tive branches. That is why | believe
they wrote the veto power in the Con-
stitution to the President. But they
were concerned about the unchecked
power, the unbalanced power of the leg-
islative branch over the executive
branch. In the Federalist Paper No. 73,
it was Hamilton who had this to say
about the executive veto.

The first thing that offers itself to our ob-
servation is the qualified negative of the
President upon the acts or resolutions of the
two houses of the legislature; or, in other
words, his power of returning all bills with
objections to have the effect of preventing
their becoming laws, unless they should
afterwards be ratified by the two thirds of
each of the component members of the legis-
lative body.

Mr. BYRD. Will the Senator yield?
Will the Senator yield for a question?

Mr. COATS. I would like to be able to
give my statement and then | will be
happy at the end of that to yield. |
know the Senator would have many
questions. 1 do not want to spend an ex-
cessive amount of time because there
are other Senators waiting to speak. If
I could go through my statement and
then address the question, | would pre-
fer to do that.

Mr. BYRD. Very well.

Mr. COATS. Presidents throughout
our history have asked for the line-
item veto. It goes all the way back to
Ulysses Grant. It was President Tru-
man who said:

One important lack in the Presidential
veto power, | believe, is the authority to
veto individual items in appropriations bills.
The President must approve the bill in its
entirety or refuse to approve it or let it be-
come law without his approval.

He later went on to say that it was a
form of “‘legislative blackmail’’—those
are his words, legislative blackmail—
when the legislature sends to him a bill
it otherwise knows needs to be ap-
proved by the President or else the
Government will cease to function or
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else important appropriations for the
provision of our national defense or for
the meeting of national emergency will
have to be vetoed by the President or
accepted in whole even though it con-
tains items which the executive feels
are not in the national interest and
bear no relationship to the legislation
that is sent to him.

It is that practice that brings us to
this point. It is the practice of a Con-
gress which has discovered that under
the powers granted to it by the Con-
stitution rests and resides what | would
term as an abusive power, a power that
does not go toward meeting the needs
embodied in the original appropriation
or the original bill that is sent to the
President but which goes toward pla-
cating or pleasing an individual paro-
chial interest and is attached even
though it is totally irrelevant to the
purpose for the original appropriation,
attached because, as President Truman
said, we can hold this over the Presi-
dent’s head knowing that he needs this
particular expenditure in order to meet
a pressing national need and his choice
is limited to accepting the whole or re-
jecting the whole.

It was in 1974 that this Congress
stripped the President of his executive
power that was being exercised to im-
pound funds, the power that was exer-
cised routinely from every President
from Thomas Jefferson to Richard
Nixon. In fact, it was Jefferson who
first employed the power to refuse to
spend appropriated funds in 1801 when
he impounded $50,000 that was appro-
priated for Navy gunboats. And it is
the particularly egregious practice, in
this Senator’s opinion, of loading up
otherwise necessary appropriations
with items that are deemed unneces-
sary, that necessitates, through line-
item veto power, a check and balance
for the President, a restoration of the
check and balance power that allows
someone—in this case the Executive—
to put a question mark on what we
have done and to say, “‘If you really be-
lieve that is a necessary item, you have
the constitutional power to override
my objection by a two-thirds vote.”’

What that does is it sheds the light of
public exposure, public debate, and in-
dividual vote—an individual yea or nay
on a particular item—so our constitu-
ents, those we represent, have the abil-
ity to examine how we have handled
their tax dollars so that they can hold
us accountable, either favorably or un-
favorably, for our actions, not on a
massive bill as a whole but on an indi-
vidual item.

No longer will we be allowed the ex-
cuse of saying, ‘““Yes, | voted for that
particular measure, not because it con-
tained the items you object to, but be-
cause it had such a pressing national
interest that it overrode the specific
objections.”

Our constituents say, ‘“‘But why did
you not protest that particular item?”
Frequently we find that particular
item was buried deep within a bill that
was rushed to the floor to meet some
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national emergency or was added in
conference and brought back in a way
that, under our rules, is not amend-
able.

So what we are attempting to do
with this process, with this concept of
separate enrollment, what we are at-
tempting to do is to provide the Presi-
dent with presentations from the legis-
lature which are specified, item by
item by item, which the President with
his able staff and with the resources at
their disposal can easily examine. They
can look at these items which do not
comport with the thrust of the legisla-
tion presented and send them back
here for our review and, if we so
choose, our overriding that particular
veto.

As opposed to the statement that the
Senator from West Virginia made
about his fight to save the constitu-
tional system, | would argue that line-
item veto is a fight to save the con-
stitutional system, it is a fight that
honors what the Framers of our Con-
stitution and what our Founding Fa-
thers attempted to achieve: a system of
checks and balances. It is difficult for
this Senator to believe that the Found-
ing Fathers of this country, the Fram-
ers of the Constitution, intended that
we would present the Executive with a
continuing resolution embodying every
penny of spending for this entire Fed-
eral Government and place it on the
desk of the President at the end of a
session—sometimes it is after we have
adjourned that it arrives at his desk,
although we are still here in pro forma
to finalize the formal adjournment—
and say, ‘““Mr. President, take it or
leave it. The entire budget of the Unit-
ed States of America sits on your desk
in one piece and your choice is to take
it all or reject it all.”

I would claim that is an abuse of the
spending power, an abuse of the power
of the purse, an abuse of the Constitu-
tion, an abuse of what the Founding
Fathers intended as the way that body
should act—act responsibly.

The Senator from West Virginia has
said that when all is finally said and
done, when we take Public Law 103-316,
Making Appropriations for Energy and
Water Development for the Fiscal Year
Ending September 30, 1995, and for
other purposes—that all we send to the
President is this nice, neat little sev-
eral-page piece of legislation. And that
is a much neater process than sending
to the President the stack of sepa-
rately enrolled bills. In one sense it is,
because it is much easier to read
through this small, little booklet than
it is to peruse through that stack of
bills.

But what we have here and what we
present to the President is something
that is so general that it is very dif-
ficult to itemize out all that it accom-
plishes. It is a very neat way for Mem-
bers to say, ‘I did not know what was
in the final product.”

Under title | of this particular act
that | am reading, it appropriates, in
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one section here, “‘$181,199,000 to re-
main available until expended, of
which funds are provided for the fol-
lowing projects,”” in the amounts speci-
fied. And then it lists about 10 projects.
But that $181 million actually goes to
fund an additional 326 projects. So,
when the President looks at this, it is
extremely difficult to determine which
items are going to receive the specific
expenditures and which ones are not.
Of course, it is impossible for him to
examine the legislation and come to
the conclusion that there are portions
of this that should not be spent be-
cause he is forced to accept the en-
tirety or reject the entirety. He has no
power, no authority, granted to him to
send back items that he does not deem
necessary.

The Senator from West Virginia
talked about the process as a cut-and-
paste operation, conducted in the wee
hours of the night with clerks assigned
from perhaps the Government Printing
Office helping enroll the separate bills.
That is the way it used to be done.
That is the way, | would say to the
Senator from West Virginia, that en-
rollment of legislation used to be con-
ducted.

It would be a mechanical problem—
not an insurmountable one but a me-
chanical problem—as we used to do it.
But we do not do it that way anymore.
Modern computer technology has ar-
rived in the Senate and arrived at the
House.

| spent some time with the enrolling
clerk asking him how he now goes
about this process. He said, “Well, it is
very easy.” He showed me a computer
sitting on his desk about this wide and
about that high. He showed me a soft-
ware package which is called XyWrite,
and he said, ‘“We now do in a matter of
minutes what used to take us hours,
and we now do in a matter of a few
hours what used to take days.”” He said,
“While | have authority to bring over
people from the Government Printing
Office, | never have to call them any-
more because the miracle of modern
technology allows us to separately en-
roll items literally with a push of a few
buttons. What used to take dozens if
not hundreds of hours now can be done
literally in minutes.”

So it is not a mechanical problem. It
is something that is easily processed
and easily handled by the enrollment
clerk. The House clerk has the same
technology as the Senate.

The question of do we cede power to
the enrolling clerk | do not believe is
valid any longer either because, as the
enrolling clerk explained to me, he
does not have the authority. It is not
vested in him to make a determination
as to what should be enrolled or what
should not be enrolled. It is the pur-
view of the appropriators or those who
write the bill to define the items of ex-
penditures in those bills. And the
power of the enrolling clerk only goes
to enrolling that particular separate
item. To the extent that we are sloppy
in our efforts, that would raise a ques-
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tion as to what ought to be enrolled.
But | am confident that, if we under-
stand that each item in a particular
appropriation or a tax bill or other
item of legislation is going to be sepa-
rately enrolled, we will make sure it is
separately enumerated in the legisla-
tion that we send down to the enrolling
clerk. Any ambiguity relative to a
question mark on enrollment can eas-
ily be resolved by our own efforts.

As Senators know, the expansion of
this legislation incorporates targeted
tax expenditures. The Senator from
West Virginia is absolutely right when
he cites that the problem and the di-
mension of the problem that we face
does not fall solely on the shoulders of
the appropriations process to the dis-
cretionary account. In fact, | believe it
is less than 20 percent of the budget. In
recognition of that, part of the process
in negotiating the amendment that
was offered by the majority leader was
to expand the scope of the veto power
of the President, individual item veto
power of the President, to incorporate
new spending, new spending in the en-
titlement functions, targeted tax
spending where specific tax—what |
call tax pork—is incorporated in tax
legislation which goes not to serve a
broad interest or a broad classification
like charitable deductions, like mort-
gage interest deductions, items that
the Senator from West Virginia men-
tioned, but go to please or to satisfy a
particular narrow interest, an individ-
ual interest or a specific interest with-
in a class rather than to the class it-
self. That is defined in this bill. That
will now be brought into this bill.

That is an idea that was brought for-
ward by the distinguished Senator
from New Jersey, Senator BRADLEY,
who offered that last year on this floor.
So we have incorporated that idea. It is
a good idea. It immeasurably improves
and expands the scope of the line-item
veto. And we have added expenditures
which would be added under the cat-
egory of new expenditures to entitle-
ment programs. It does not change the
law relative to entitlement programs—
as to who is eligible and what benefits
they are eligible for. But, if this Con-
gress changes the benefits provided
under the entitlement and expands
those and that results in increased ex-
penditure, that too would be subject to
the President’s veto. So we have ex-
panded it far beyond the original provi-
sions of just applying it to the appro-
priations process.

I would like to conclude by making
some points on the constitutional ques-
tion because that is a valid question
and one which | believe Members need
to address.

Under article I, section 5, each House
of Congress has unilateral authority to
make and amend rules governing its

procedures. Separate enrollment
speaks to the question of what con-
stitutes a bill. It does nothing to erode

the prerogatives of the President as
that bill is presented. Under the rule-
making clause, our procedures for de-
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fining and enrolling a bill is ours to de-
termine alone.

There is precedent provided in House
rule 49, the Gephardt rule. Under this
rule the House clerk is instructed to
prepare a joint resolution raising the
debt ceiling when Congress adopts a
concurrent budget resolution which ex-
ceeds the statutory debt limit. The
House is deemed to have voted on and
passed a resolution on the debt ceiling
when the vote occurs on the concurrent
resolution. Despite the fact that a vote
is never taken, the House is deemed to
have passed it.

The American Law Division of the
Congressional Research Service ana-
lyzed separate enrollment legislation
and indicated the following:

Evident, it would appear to be, that simply
to authorize the President to pick and
choose among provisions of the same bill
would be to contravene this procedure. In
separate enrollment, however, a different
tack was chosen. Separate bills drawn out of
a single original bill are forwarded to the
President. In this fashion, he may pick and
choose. Formal provisions of the presen-
tation clause would seem to be observed by
this device.

Laurence Tribe, who is a distin-
guished constitutional professor of law,
who is frequently quoted on the Senate
floor more often by Democrats than
Republicans, but nevertheless is a re-
spected constitutional scholar, has also
observed that this measure is constitu-
tional. He recently wrote, and | quote:

The most promising line-item veto idea by
far is that Congress itself begin to treat each
appropriation and each tax measure as an in-
dividual bill to be presented separately to
the President for his signature or veto. Such
a change could be effected simply and with
no real constitutional difficulty by a tem-
porary alteration in the congressional rules
regarding the enrolling and presentment of
bills.

He went on to say:

Courts construing the rules clause of arti-
cle I, section 5, have interpreted it in expan-
sive terms, and | have little doubt that the
sort of individual presentment envisioned by
such a rules change would fall within Con-
gress’ broad authority.

The distinguished Senator from Dela-
ware, Senator BIDEN, during his tenure
as chairman of the Senate Judiciary
Committee, wrote extensive additional
views in a committee report on a con-
stitutional line-item veto. He wrote
about a separate enrollment substitute
which he offered. And | quote from
Senator BIDEN.

Under the separate enrollment process in-
stituted by the statutory line-item veto, the
items of appropriation presented to the
President would not be passed according to
routine lawmaking procedures. Congress
would vote on the original appropriations
bill but would not vote again on the sepa-
rately enrolled bills presented to the Presi-
dent. And the absence of a second vote on
the individual items of appropriation has
raised questions of constitutionality. For the
following reasons, such concerns are un-
founded:

One, this does not change congressional
authority. Each House of Congress has the
power to make and amend the rules govern-
ing its internal procedures. And, of course,
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Congress has complete control over the con-
tent of the legislation that passes. Thus, the
decisions to initiate the process of separate
enrollment to terminate the process through
passage of a subsequent statute, to pass a
given appropriations bill and to establish the
sections and paragraphs of that bill, are all
fully within Congress’ discretion and con-
trol.

That is exactly the process which is
presented in Senator DOLE’s amend-
ment. We, the Congress, have complete
control over the content of the legisla-
tion we pass. Thus, the decisions to ini-
tiate the process of separate enroll-
ment, or to terminate that process
through passage of a subsequent stat-
ute, or by a sunset provision, which
this DOLE amendment contains, and to
establish the sections and paragraphs
of the bill, which we have the author-
ity and the power to do, all are fully
within our control and discretion.

Quoting again from Senator BIDEN:

A requirement that Congress again pass
each separately enrolled item would only be
a formal refinement, not a substantive one.
It would not prevent power from being shift-
ed from Congress to the President, because
under the statutory line-item veto, Congress
will retain the full extent of the legislative
power. Nor would it serve to shield Congress
from the process of separate enrollment, be-
cause Congress will retain the discretion to
terminate the process.

If we pass the whole, surely we pass
the parts. How can we argue that hav-
ing passed an appropriation bill that
covers spending for certain functions of
Government—Ilet us say the Commerce
Department—it does not incorporate
the separate items of spending listed
within that bill? To argue otherwise is
to say that Congress, in passing the
whole, does not pass the separate
items. And it seems to me that a more
legitimate process—if you are con-
cerned with that question—is to sepa-
rately enroll the items. Then there is
no doubt that we have passed those
separate items. So passing the whole
incorporates the parts.

Senator BIDEN said:

The second reason why he believes the con-
stitutional concerns are unfounded relates to
House rule 49, the statutory limit on public
debt.

I will refer to that later.

Rule 49 of the House of Representatives
empowers the enrolling clerk of the House to
prepare a joint resolution raising the debt
ceiling, when Congress adopts a concurrent
resolution on the budget, exceeding the stat-
utory limit on the public debt. This proce-
dure, which has been in existence since 1979,
provides a clear precedent for the separate
enrollment of items of appropriation. The
House never votes on the joint resolution.
Nonetheless, the House is deemed to have
voted on the resolution because of its vote
on the concurrent resolution. House rule 49
states, in part:

The vote by which the conference report
and the concurrent resolution on the budget
was agreed to in the House shall be deemed
to have been a vote in favor of such joint res-
olution upon final passage in the House of
Representatives. The committee report con-
tinued to elaborate on that by saying House
rule 49 has not been found unconstitutional
because of its modification of routine rule-
making procedures. It is transmitted to the
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Senate for further action and presented to
the President for signature.

This process has been in effect for a
decade. Despite the absence of a sepa-
rate vote by the House on the joint res-
olution, there have been no constitu-
tional challenges.

The American law division has sup-
plied me with a number of cases which
further elaborate these points. In Unit-
ed States versus Balan, decided in 1892,
the Court articulated the power of the
Congress to determine its rules of pro-
ceeding. It said:

The Constitution empowers each House to
determine its rules of proceedings.

That is the Court speaking.

It may not by its rules ignore the constitu-
tional constraints or violate fundamental
rights, and there should be a reasonable rela-
tion between the mode or method of proceed-
ing established by the rule and the result
which is sought to be attained. But within
these limitations, all manners of method are
open to the determination of the House, and
it is no impeachment of the rule to say that
some other way would be better, more accu-
rate, or even more just. It is no objection to
the validity of a rule that a different one has
been prescribed and enforced for a length of
time. The power to make rules is not one
which, once exercised, is exhausted. It is a
continuous power, always subject to be exer-
cised by the House and within the limita-
tions suggested, absolute and beyond the
challenge of any other body or tribunal.

So is that not what we are doing? Are
we not exercising that continuous
power articulated by the Court to
make our rules? Once exercised, that
power is not exhausted, as the Court
said. It is always subject to be exer-
cised. In this case, the Court was refer-
ring to an action by the House. Obvi-
ously, it could apply to the Senate
equally.

So it is not impeachment of the rule
to say that some other way would be
better, more accurate, or even more
just. Who is to say that this method is
not more accurate? | believe it is more
accurate. It is certainly more accurate
than the 10- or 12-page bill presented to
the President for his signature, which
does not begin to enumerate the ac-
tions of this body. You can pore
through this and not begin to under-
stand how the taxpayer’ dollars are
going to be spent. But if we separately
enroll, every Member of this Congress
will have at his or her disposal, imme-
diately, exactly how dollars are spent,
exactly how projects are funded and
which projects they are. They will be
able to pull pieces of paper out and say,
“l do not think this is the way we
ought to deal with the taxpayer’s ex-
penditures.” And the light of day will
be shed on our actions. | think that is
a more accurate and a more just way of
being held accountable to the very peo-
ple that send us here to deal with the
allocation of their hard-earned dollars.

Killian asks:

Within this capacious concept, what provi-
sion of the Constitution would the ‘‘deem-
ing”’ provision violate? We certainly cannot
point to any fundamental right that is
abridged. The constitutional constraint that
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is applicable is the first section of article I,
which sets a bicameral requirement for the
exercise of lawmaking. But Congress in the
proposal does not disregard the bicameral-
ism mandate. A bill in identical form has
passed both Houses. Then, a functionary, the
enrolling clerk, follows instructions em-
bodied in the rules and separates out of this
bill a series of sections identical to the sec-
tions contained in the larger bill and enrolls
these sections into separate bills; these bills
are signed by the Speaker of the House and
the President of the Senate, and these bills
are then presented to the President for his
signatures or his vetoes.

One can readily see that the question is
much more narrow than the mere issue
whether Congress can pass a law that has not
cleared both Houses in an identical version.
The separately enrolled bills, taken to-
gether, are identical to that initial bill. If
Congress should conclude that this two-step
process comports with the constitutional re-
quirement of bicameral passage of a legisla-
tive measure, in what way has a constitu-
tional restraint been breached?

The issue of validity could also be influ-
enced in determination by two other factors.
That is, first, Congress is not seeking to ag-
grandize itself or to infringe on the powers of
another branch . .. second . . . it must be
observed that these rules are entirely an in-
ternal matter, subject to alteration by sim-
ple resolution at any time in either House.
There is no irrevocable conveying away.

2. There is some question about whether
the judiciary will review this case at all.
There is some precedent to indicate that the
judiciary may construe separate enrollment
as a political question unsuited for judicial
review.

Marshall Field v. Clark (143 US 649 (1892):

The signing by the Speaker of the House of
Representatives and by the President of the
Senate, in open session, of an enrolled bill, is
an official attestation by the two House of
such bill as one that has passed Congress. It
is a declaration by the two Houses, through
their presiding officers, to be President, that
a bill, thus attested, has received, in due
form, the sanction of the legislative branch
of the Government, and that it is delivered
to him in obedience to the constitutional re-
quirement that all bills which pass Congress
shall be presented to him. And when a bill,
thus attested, receives his approval, and is
deposited in the public archives, its authen-
tication as a bill that has passed Congress
should be deemed complete and unimpeach-
able. . . . The respect due to coequal and
independent departments requires the judi-
cial department to act upon that assurance,
and to accept, as having passed Congress, all
bills authenticated in the manner stated
leaving the courts to determine, when the
question properly arises, whether the act, so
authenticated, is in conformity with the
Constitution.

Judith Best, a distinguished political
scientist summed up these arguments
well. She said:

Under article 1, section 5, Congress pos-
sesses the power to define a bill. Congress
certainly believes that it possesses this
power since it and it alone has been doing so
since the first bill was presented to the first
President in the first Congress. . . . The def-
inition of a bill is a political question and
not justiciable. ““Prominent on the surface of
any case held to involve a political question
is found a textually demonstrable constitu-
tional commitment of the issue to a coordi-
nate political department. (Baker v. Carr, 369
US 186 (1962)) A ‘“‘textually demonstrable
constitutional commitment’ of the issue to
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the legislature is found in Each House deter-
mine the Rules of its Proceedings. If Con-
gress may define as a bill a package of dis-
tinct programs and unrelated items, it can
define distinct programs and unrelated items
to be separate bills. Either Congress has the
right to define a bill or it does not. Either
this proposal is constitutional or the recent
practice of Congress in forming omnibus
bills containing unrelated programs and
ungermane items is constitutionally
challengeable.

Mr. President, despite the best ef-
forts of those who oppose line-item
veto in any form to characterize this
bill as unconstitutional, | am confident
that separate enrollment clearly passes
the constitutional hurdle. Both con-
servative and liberal constitutional
scholars agree; the American Law Divi-
sion of CRS and the former chairman
of the Senate Judiciary Committee
have spoken clearly to its constitu-
tionality.

If 1 thought that we would win the
votes of those who are committed to
Kkill the statutory line-item veto by
passing a constitutional amendment, |
would offer that amendment. However,
I strongly suspect that the very same
Senators who are raising constitu-
tional concerns would fight just as
hard against granting the President
line-item veto authority through a
constitutional amendment. The real
issue at hand is not constitutionality,
but Congress’ willingness to change.

Mr. President, let me state that the
real reason we are here is that this
body, this Congress, this legislature,
has been unable to responsibly exercise
the authority and power given to them
on behalf of the people of the United
States, or a reasonable exercise of ex-
pending the money, which we require
them to send to the Federal Govern-
ment.

In 1994 we spent an average of $811.7
million a day on interest payments.
That is $33.8 million an hour, $564,000 a
minute. Those interest payments are
due because this Congress did not have
the courage or the will to go before the
taxpayer and demand payment up front
at the time of expenditure for items
which it passed. And we have, over the
past 20 years, and | point the finger of
blame at every Member of this body,
including myself—we have seen the na-
tional debt increase in the last 15 years
from under a trillion dollars to nearly
$5 trillion, a more than 500 percent in-
crease.

Because we have not had the courage
to go to the public and say, “If we are
going to pass this program, which is
pleasing to many, we are going to have
to ask you to pay for it as the money
is expended.”” And we have, in the proc-
ess, passed on to future generations a
staggering debt burden which, as the
Congressional Budget Office has enu-
merated, adds a crushing debt load
which will provide a stagnant standard
of living for future generations, which
will place a burden on them that we
have not had placed on our own shoul-
ders.
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I believe what we have done borders
on or, if not, is outright immoral. | am
not the first person to say that. Distin-
guished Americans have said that.
They have warned about that, and now
they have observed us doing it. It is
grossly unfair for us to enjoy the fruits
and the blessings of this country with-
out having to pay for them. A lesson
that each of us tries to teach our chil-
dren has been ignored by this Congress,
and that is that debt will ultimately
crush you. It will ultimately destroy
your hopes and your dreams.

Those items that we have deemed
part of the American dream, at least
that are part of the vision and dreams
for most of us—owning our own home
in which to raise our family, having
the wherewithal to educate our chil-
dren, providing for their needs, their
necessities, whether it be transpor-
tation, clothing or food—those dreams
and visions are going be infinitely
harder for future generations because
we have failed to act responsibly, be-
cause we have failed to honestly face
the taxpayer and honestly exercise the
responsibilities they have given to us,
because we have had a very convenient
excuse, and that is we can postpone the
day of reckoning, we can postpone the
day of payment to a future Congress,
to a future generation.

To those who say that all we need do
is stiffen our backbones and exercise
will, 1 say it has not been done. It has
not been done in 55 out of the last 63
years and for 25 straight years it has
not been done. For one reason or an-
other, there is always an excuse to
postpone it, usually past the next elec-
tion. It is a natural human tendency
which we all fall prey to and that is a
tendency to avoid a very fundamental,
basic principle of not having more than
you can afford, of being able to pay for
it up front. But because the Federal
Government is allowed to float debt,
because the Federal Government, un-
like other institutions, has a conven-
ient out, we are able to tell our con-
stituents that they can have it all now
and somebody else will pay for it later.
That is why we are here.

Now, in my opinion, we failed to
enact the structural reform necessary
to change the way we behave, and that
was the balanced budget amendment. |
regret that that failed by one vote. The
line-item veto is another structural re-
form that changes the way we behave.
It is almost as if we are trying to save
ourselves from ourselves.

That is why | felt the balanced budg-
et amendment was necessary because,
despite all the promises—and | have
been here through the budget deals and
through the tax deals and through the
promises—that we are going to get it
right the next time, despite all that,
we fail. We fail because it is so much
easier to say yes than it is to say no,
because of that natural human tend-
ency of wanting to go home and say
yes to the group that will vote in the
subsequent November election on
whether or not they want us to stay
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here, who will be pleased if we say yes
and will be very unhappy if we say no.

And so that natural human tendency
overcomes all of our best intentions.
And each year, then, we fail to step up
to the responsibilities of making the
hard choices. Oh, we make some hard
choices, but they are just trimming at
the margins.

So | have believed for a long time
that the only way we are going to ac-
complish what all of us, | believe, deep
down in our hearts know we need to ac-
complish is to put in place structural
changes which will either force us to
accomplish that or make it much more
difficult to continue past practices.

The balanced budget amendment
would have forced us to accomplish
that. We would have had to put our left
hand on the Bible and our right hand in
the air and each time swear to uphold
that Constitution. And that Constitu-
tion would have required us to balance
the budget. It would have liberated us.
It would have liberated us from the
pressures of constituencies, from spe-
cial interests, from lobby groups. We
could have looked them in the eye and
said, ““Yes, that is a worthy idea, but
you are going to have to sell it to the
taxpayer, because | am constitu-
tionally bound to not spend more than
we take in. You are either going to
have to suggest a reduction in an off-
setting program or you are going to
have to suggest a tax increase that will
pay for it. But, by the end of the ses-
sion, we have to balance the books.”’

What a liberation that would be. We
ought to self-liberate. That is what 1|
hope we will do now that we have not
passed the balanced budget amend-
ment.

I hope we will realize and understand
the gravity of the impact of this debt.
As Thomas Jefferson said:

The question whether one generation has
the right to bind another by the deficit it
imposes is a question of such consequence as
to place it among the fundamental principles
of government. We should consider ourselves
unauthorized to saddle posterity with our
debts, and morally bound to pay them our-
selves.

| hope that we will take that to heart
and that we will summon the will to
accomplish that end.

The line-item veto is a pale shadow
in comparison to the balanced budget,
but it is the only other game in town—
the only other game in town other
than what we have been doing for 25
straight years, and that is running
deficits; despite our promises, despite
our rhetoric, despite our best inten-
tions, the only other game in town that
changes the way in which this body op-
erates, that provides a check on the
way we do things, a balance on the way
we do things that makes it more dif-
ficult for us to continue this practice
of saddling future posterity and gen-
erations with unnecessary debt as a re-
sult of spending that goes to the nar-
row interests rather than national in-
terests.
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And so what is before us now is the
second attempt in a month or so to
fundamentally change the way we do
business.

Some will argue for the status quo,
saying that we are constitutionally
bound. | do not accept that argument.
Neither do other respected constitu-
tional experts.

Some will say that we are tradition
bound. What a tradition. Who can de-
fend the tradition of a $5 trillion debt?
Who can possibly defend the way that
we have done business when faced with
such staggering debt?

So the line-item veto, as | said, is
just a shadow of what might have been
accomplished under a balanced budget
amendment, but, nevertheless, an im-
portant tool, an important tool to end
the practice or at least to make the
practice substantially more difficult
than the practice that has been the
traditional course of action here for
perhaps the history of this body, but
certainly since 1974 when we took away
the President’s right of impoundment.

It is a tool we need. It is a tool we
need because it forces us to be honest
legislators, to own up to the individual
item that somebody has proposed and
to defend it. And if it is defensible, if it
is meritorious, then it will pass. It will
gain the votes and the support of the
Members of this body.

If it is not, it will fail. My guess is
that many will not see the light of day
because those items are items that we
know cannot generate a majority of

support, otherwise they would be
brought as individual items to this
floor.

We will never know the full impact of
line-item veto because most of the
items that would have been vetoed will
never be put on the bills in the first
place. We will not risk the embarrass-
ment of the appropriation or the spe-
cial tax break that will be labeled
“‘spending pork’ or ‘“‘tax pork.” Most
will not risk that embarrassment of
having the President call out that sep-
arate bill and stamp ‘“‘veto” on it and
send it back here and bring it up for de-
bate and for a vote. We know in our
hearts it would never achieve a major-
ity, let alone a two-thirds vote.

So line-item veto will not be meas-
ured in the amount of money that it
saves in the future. Only we know in
our hearts and in our minds what items
we might have attached if we had not
had line-item veto. Those are the
broader reasons, Mr. President. We can
argue the technicalities. We can argue
as we always do that, yes, | support the
concept but not this bill, not this defi-
nition.

Well, we have been going through and
saying this now for more than a dec-
ade. | do not know what perfect piece
of legislation lies out there. All | know
is it is not offered. We have wrestled
and wrestled with this. We want some-
thing that is real, something that has
teeth, something that makes it harder
for Congress to spend. Not 51 votes. We
want two-thirds, something that allows
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the President to know exactly what it
is we have done.

We do not want a 14-page bill sent to
him that incorporates in its first para-
graph, 326 separate items. We would
like those items defined, in detail. A
little extra work, yes. But we are not
quill and pen any more. We are com-
puterized. We have the technology to
do this, to do this easily, to do this ac-
curately, to do this fairly, to do this
justly.

Mr. President, | would hope our col-
leagues would conclude that the time
is now, the time to make a structural
change, to make a difference, is now. If
we postpone this, if we continue to
postpone it, we simply will have a
much more difficult task in the future.

So, let Members at least, having
failed a balanced budget amendment,
let Members at least pass line-item
veto so that we can say, ‘“We did some-
thing different. We made some change
in the way we do business.” So that we
do not have to go home and say ‘‘De-
spite the mandate of them, despite the
burden of the debt, despite the speeches
that each Member has given about the
insidiousness of  the debt and
uncontrollability of this debt we did
nothing structurally different. We did
nothing to change the way we did busi-
ness.”’

Does any Member want to go home
and say that? This is our chance. This
is our time. | urge support for the
amendment by the Senator from Kan-
sas, the majority leader, Senator DOLE.

I yield the floor.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER (Mr.
BROWN). The Senator from West Vir-
ginia is recognized.

Mr. BYRD. Mr. President, | asked the
Senator from Indiana to yield. He did
not wish to yield.

He had two opportunities to vote for
deficit reduction packages—and | will
be very brief—in 1990 and again in 1993.

Did he vote for either of those deficit
reduction packages? The opportunity
was there to cut the deficits by a total
of around $900 billion in both bills, 1990
and 1993. Did the Senator vote for ei-
ther of them?

Mr. COATS. Mr. President, if the
Senator from West Virginia will yield,
first of all | apologize to the Senator

for not yielding. | guess | got carried
away with my own rhetoric and conclu-
sion. | forget | promised the Senator
from West Virginia that | would yield
for a question. | trust he will accept
my apology for that.

The question the Senator from West
Virginia has propounded to me is: Did
I vote for the 1990 or the 1993 budget
resolution? The answer to that is no.

I would like to explain why I did not.
Because this Senator believes that my
constituents from Indiana have been
taxed enough. And both of those reso-
lutions contained substantial increases
in taxes, as well as spending cuts. It
was the philosophy of some who offered
those resolutions that our deficit ought
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to be attacked by a combination of tax
increases and spending cuts.

It is this Senator’s opinion that we
have taxed the taxpayers enough, and
that we ought to attack the deficit on
the basis of spending cuts—this Gov-
ernment has grown too large—and that
our first priority ought to be to reduce
the scope and size of Government and
to reduce expenditures. Only then con-
sider the possibility of an increase, if it
is needed, to address the balanced
budget amendment.

So, if the vote was on a measure as
we have had a number of votes, to just
reduce spending, this Senator is more
than happy to vote for it. But not if it
includes raising taxes.

Mr. BYRD. Mr. President, the Sen-
ator has answered my question. The
answer is, he did not vote for either of
those packages, which together saved
upward of $900 billion, would reduce the
deficits by almost $1 trillion over 5-
year periods. He did not choose to vote
for either of them and he says, ‘“‘Be-
cause they contained tax increases.”’

Well, tax increases are one of the
tools that has to be on the table, in my
judgment, if we are going to consider
reducing the deficits. Nobody likes to
vote for tax increases. | do not like to.
I have voted for tax increases, | have
voted for tax cuts. | would much rather
vote for tax cuts.

But tax increases is one of the op-
tions that we may have to use if we re-
lieve the burden of debt that is going
to be placed upon our children and
grandchildren by virtue of our using
the national credit card for the last
dozen to 15 years. We may have to use
that option to increase taxes.

Now, the distinguished Senator refers
to the Gephardt rule. The Gephardt
rule has never been adjudicated by the
courts. We do not know how the courts
would hold on the Gephardt rule.

Furthermore, | might suggest that if
we can deem, in the words of the
amendment that has been offered by
Mr. DoOLE, if we can deem, and | read
the language therefrom, ‘‘a measure
enrolled pursuant to paragraph one of
subsection (A) with respect to an item
shall be deemed to be a bill under
clauses 2 and 3 of section 7 of article I.””

Mr. President, the distinguished Sen-
ator from Indiana says that we ‘‘may
deem’ such measure to be a bill under
clause 2 and 3, and he says that we may
do that based on article I, section 5,
which leaves to the two Houses the
judgment of determining their own
rules, but | would hope that the Sen-
ator would not argue that the Senate
or the House under the cloak of article
V, the determining of the rules that
the House and Senate could supervene
a clear clause in the Constitution of
the United States.

Neither House can create a rule that
would in itself, violate the Constitu-
tion of the United States, or supervene
it, or take precedence over it. All rules
of the House and Senate—even though
the House and Senate are given the
power and authority under article I,



March 21, 1995

section 5, to determine the rules of—all
Senate and House rules must fall if in-
consistent with the Constitution of the
United States.

Now, if a bill enrolled pursuant to
paragraph 1 of subsection (A) with re-
spect to this item shall be deemed to be
a bill, if one of these little “*billettes”
may be deemed to be a bill, if the Con-
stitution said ‘““Every bill which shall
have passed the House of Representa-
tives and the Senate, shall, before it
becomes a law, be presented to the
President of the United States’; if we
can deem that and thereby avoid the
requirements of the Constitution, |
wonder if we might not just deem an
appropriation bill that passes the
House of Representatives, just deem
that it has passed the Senate?

Any appropriation bill that passes
the House, why not just deem it to
have passed the Senate and go home? It
would seem to me to be just as appro-
priate to deem an appropriations bill
that has passed the House, deem it as
having passed the Senate, as to deem
the section or a paragraph or an item
in the appropriations bill, deem that to
be a bill.

There is one final suggestion | have.
The distinguished Senator spoke of the
qualified negative which the constitu-
tional Framers gave to the President,
and they did reject the idea of giving
the President an absolute negative, an
absolute veto. They gave him a quali-
fied veto. But in practice, it would
seem to me that if the pending amend-
ment becomes law, it could, in effect,
be the same as giving the President an
absolute veto for this reason:

Let us say that the several States in
the Northeast—Maine, New Hampshire,
Vermont, Rhode Island, Connecticut,
and so on—Ilet us say that those States
were able to get something into an ap-
propriations bill that was very vital to
the Northeast region. Suppose the
President vetoed that item or those
items from the bill and sent those bills
back to the House of Representatives
where they originated. Well, obviously,
the votes of all the States in the
Northeast, when added together, in the
House of Representatives would fall far
short of being sufficient to override a
Presidential veto. The small States
would be hard put to corral the votes
necessary to override a Presidential
veto of items that affected the small
States.

West Virginia has three votes in the
House and, in effect, then, it would
seem to me that the President, in exer-
cising his veto under the amendment
that has been offered by Mr. DOLE,
would, in practice, as far as practical-
ity is concerned, be exercising an abso-
lute veto. Small States should look at
this amendment with great concern.
Perhaps the States of California,
Texas, Florida, Michigan, New York,
Indiana, and Illinois could come to-
gether and marshal enough votes
among themselves to at least uphold a
Presidential veto, sustain it.

CONGRESSIONAL RECORD —SENATE

But the President could take that
bill and knock out items that were of
importance to the smaller States, and
it would be very, very difficult, if not
impossible, for the small States to gar-
ner the support in the House of Rep-
resentatives to override that veto.
They would not be able to produce the
two-thirds vote. So, in essence, it gives
to the President an absolute veto,
which the Framers discussed but re-
jected.

Mr. President, | have had more than
my share of time here this afternoon. |
apologize to those other Senators who
have been waiting. | yield the floor.

Several Senators addressed
Chair.

The PRESIDING OFFICER. | believe
the next Senator is the Senator from
California. The Senator from Califor-
nia is recognized.

Mrs. FEINSTEIN. Mr. President, this
is a very short statement. | do appre-
ciate the opportunity to make it. I rise
today in support of the substitute
amendment to S. 4.

For more than 100 years now, argu-
ments both pro and con have been
made revolving around whether a
President should or should not have a
line-item veto. As a matter of fact,
since 1876, more than 200 resolutions
have been introduced on this subject.
Presidents, Democratic and Repub-
lican, have asked for this special blue
pencil. This President has asked for the
strongest possible bill, and | believe
that there are several Democratic Sen-
ators prepared to vote for this legisla-
tion.

Basically, the arguments on a line-
item veto are either philosophical or
constitutional. But regardless, the
trend on many levels has clearly been
toward a stronger chief executive in
both State and local jurisdictions.

Today, 43 States have a line-item
veto, and mayors of cities, big and
small, as well as county executives, are
being granted this authority.

In California, the latest city to grant
a line-item veto to a newly strength-
ened mayor is Fresno, a major city
with a population of 667,000 people in
California’s Central Valley bread-
basket. The Fresno mayor will have
this authority beginning in 1997.

In Maryland, the State legislature is
this year considering granting this au-
thority to the county executive.

In California, the line-item veto has
been used 254 times in the last 4 years.
The Governor has had this authority
since 1908, and a recent survey found
that 92 percent of all current and
former State Governors believe that
the line-item veto would help curb
spending.

Before New Jersey Gov. Christine
Todd Whitman signed a $15 billion sup-
plemental budget into law this past
year, she used the blue pencil to cut
$3.17 million from the bill.

The most powerful line-item veto is
probably that provided in Wisconsin,
where the Governor cannot only veto
lines but also individual words. Gov-

the
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ernor Thompson has used it over 1,500
times since 1987, sometimes to change
actual policy. It is my understanding
that this is not the case in the legisla-
tion being considered today.

Virtually all businesses’ and corpora-
tions’ CEO’s or CFO’s have this author-
ity. But the President of the United
States, who runs the largest combina-
tion of major governmental enterprises
in the world, does not have this author-
ity.

Today, the President has little re-
course to fine tune a budget passed by
the Congress, except to shut down en-
tire segments of the Government by
vetoing an entire appropriations bill.

In 1992, the General Accounting Of-
fice estimated that a line-item veto
could have pared $70.7 billion in pork-
barrel spending between 1984 and 1989.
That is just 5 years. If in the next 5
years a similar amount could be cut,
then the line-item veto will have done
its job.

Enacting a line-item veto will, of
course, give the Executive more au-
thority, and | recognize that that is a
problem for some. And even though a
President may not use that power fre-
quently, the threat of such action may
be the impetus needed to force Con-
gress to be more responsible in the for-
mulation of the budget.

| believe the line-item veto will in-
crease positive relations between the
executive and legislative branches be-
cause Members will no longer have the
ability to insert special projects that
have little overall merit in appropria-
tion bills without the concurrence of
the Chief Executive. The line-item veto
can force executive-legislative coopera-
tion and agreement before the bill
reaches the White House for signature
or veto.

It also encourages caution on the
part of the Chief Executive who would
use it sparingly in order to prevent his
veto from being overridden. Really,
what a line-item veto is all about is de-
terrence, and that deterrence is aimed
at the pork barrel. | sincerely believe
that a line-item veto will work.

In our caucus today, some papers

were passed around which showed a
paragraph from a bill involving the
Patent and Trademark Office, and
there were several subsets attached—
items which were certainly not re-
flected in the paragraph of the bill. One
of these stated:
* * * of which not to exceed $11 million shall
remain available until expended for fur-
niture and furnishings related to new space
alteration and construction projects.

Now, if | were President, | would say
to my staff—take a look at this. Does
the Patent and Copyright Office really
need $11 million in furnishings? | think
it is worth a look.

Mr. LEVIN. Will the Senator yield on
that?

Mrs. FEINSTEIN. I certainly will.

Mr. LEVIN. | was the one who cir-
culated this paper. This has nothing to
do with the Patent Office. This had to
do with the Federal courts, which
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shows the problem with the pending
substitute before us, which is there is
no way of telling from the bill that will
be submitted to the President what it
relates to. It is just language pulled
out of bills and you do not even know
what it relates to. The Senator is say-
ing that this was from the Patent Of-
fice.

Mrs. FEINSTEIN. Let me respond to
that. The fact is, | do not care what de-
partment it is; any $11 million item for
furniture should certainly be looked at
a second time, whether it is courts or
agricultural offices or Interior or any-
thing else.

Mr. LEVIN. If the Senator from Cali-
fornia will yield further, this language
was language which the computer pro-
duced, and the Senator from Indiana
handed the computer to State, Com-
merce and Justice appropriations. And
the Senator from Indiana said, gee,
that computer does it simply, fairly,
accurately, and the Senator from Cali-
fornia said that this related to the Pat-
ent Office. And in fact it has nothing to
do with the Patent Office.

Mrs. FEINSTEIN. Let me apologize.
The papers were passed out together at
our caucus, and | made perhaps the
mistaken and inadvertent, but not sur-
prising, conclusion that since they
were passed out together they related
to one another.

Now, if | might finish my state-
ment—

The PRESIDING OFFICER. The Sen-
ator from California has the floor.

Mrs. FEINSTEIN. | believe that what
a line-item veto essentially does is en-
courage caution on the part of both the
Chief Executive and the legislative
body. I think the time has come for fis-
cal discipline. As | said, | sincerely be-
lieve the line-item veto can help us
achieve that goal.

Let me give an example. When | was
mayor of San Francisco, the budget did
not correspond with the size of the
Federal budget, but there were 52 de-
partments, and the budget was over $1
billion. Yet, it was very difficult to get
down to the actual line items. There
was one line for salaries. As a chief ex-
ecutive, | really had no opportunity to
go through every salary to make judg-
ments about how many people should
be continued and how many people
should not.

A line-item veto gives the chief exec-
utive this opportunity, and | think the
blue pencil is a necessary tool of gov-
ernment for a Chief Executive in a
modern day.

I also believe that tax breaks and ap-
propriations should be treated simi-
larly. They may be two different items,
but the results are very much the
same: they benefit a small segment of
the population at the expense of the
greater good of all the people. Regard-
less of the item, they both reduce the
amount of money in the U.S. Treasury.

Currently, debates are raging at
every level of government about the in-
stitution of a line-item veto. Maryland,
as | said, is now debating it. Fresno,
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CA, has just granted it. | believe that
the people of this country understand
the benefits of a line-item veto and are
expanding the use of it. | believe we
ought to give this power to our Presi-
dent.

So | am very pleased to be able to
support the legislation before this
body.

I thank the Presiding Officer, and I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

Mr. DOLE. Mr. President, | just want
to make an announcement to my col-
leagues on both sides to know what the
program is for the remainder of the
evening.

The distinguished Democratic leader
has given me a list of potential amend-
ments which numbers 33 on that side, 4
on this side, for a total of 37, and | am
not in a position to say that is an
agreement that we would want to agree
to. So | would just suggest tonight, if
somebody wants to debate the bill, it is
all right to have the debate, but we are
not going to take up any amendments
tonight. And then | will meet with our
leadership tomorrow morning on this
proposal.

I do not see how we are going to com-
plete 37 amendments between now and
Friday morning. Many will probably be
the same amendment we have had time
after time after time in an effort to
delay and delay and delay action on a
bill that ought to be passed around
here in 2 or 3 days. It is something we
debated 7 times in the past 8 years. But
I know Members have a right in the
Senate to offer all the amendments
they want. And if we cannot get clo-
ture, why, | assume they can offer all
the amendments they want. But | do
not think it would be in the interest of
anybody to start off and suggest we are
going to finish by Friday when we have
37 amendments with no time agree-
ment on a single amendment. It is the
same thing we have done all year
long—throw in all the amendments you
can think of, clean out the garbage
can, whatever, and then put them on a
list and say take it or leave it. My view
at this time is to leave it. If anybody
wants to make speeches on the bill or
on any amendment tonight, there will
be no disposition of any amendment to-
night.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.

Mr. EXON. Mr. President, | am sorry
to hear what the leader has just said.
We were prepared to offer an amend-
ment. There have been those of us in
the Chamber today who have not had a
chance to talk. Some people do not fol-
low the usual order around here, but I
was prepared to yield to my colleague
from Illinois for the purpose of offering
an amendment.

Do | understand that the leader is
saying he does not want any amend-
ments offered as of now?

Mr. DOLE. | do not object to an
amendment being offered; there just
will not be any vote tonight if the Sen-
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ator from Illinois would like to offer an
amendment, if somebody else would
like to offer another amendment.

Mr. EXON. | have listened to the
statement made by the leader, and |
would simply say that we are prepared
to move ahead on these things as
quickly as possible. This is a very im-
portant piece of legislation, and I have
listened to a lot of talk today that
some people misconstrue what most of
us on this side want to do, and that is
pass some acceptable version of the
line-item veto or enhanced rescission
proposal.

So we are not being dilatory. | do not
think anybody is filibustering. There
has been no threat of a filibuster. I
hope, for the purpose of moving ahead
now, to show we want to get things
done—as soon as the Chair thinks it
appropriate, | would appreciate him
recognizing the Senator from lllinois
for the purpose of offering an amend-
ment to get on with what we think the
request of the majority leader is. Let
us get going on offering the amend-
ments.

Mr. DOLE. | will just take 1 addi-
tional minute. Again, everybody has
the right to offer amendments. We cer-
tainly learned that this year. We have
voted on the same amendments time
after time after time. | bet half of them
are right on here again. Everybody out
trying to make points: Social Security,
children, or somebody else—offering
these amendments.

That is a right we have on both sides
of the aisle, but we do not have to take
a week just because Friday is coming.
We do not have to say we cannot finish
this bill before Friday. We have a lot of
work to do if we are going to have any
Easter recess around here.

We have a list of “must do’’ legisla-
tion. There comes a point when you
must get it done. | think if we can fin-
ish this bill on Thursday, start on ei-
ther the supplemental appropriation,
the second supplemental or the modi-
fied bipartisan measure on regulatory
reform—not the moratorium but the
45-day review period, which | think
Senator REID and Senator NICKLES are
working on—then after that, we have
the self-employed tax deduction, which
is going to be very important to our
constituents. Tax time is coming. We
need to pass that early next week.
Then we have the second supplemental
with billions of dollars in there for
FEMA, among other things. Then we
have a couple of conference reports on
the first supplemental; and then on
paper simplification.

My view is, if we do not push on this
one we are—and if we do a couple of
amendments tonight, that would only
leave 35.

My view is, certainly if the Senator
from Illinois wants to offer an amend-
ment, he can do that tonight. But I
suggest we then have the vote on that
amendment tomorrow, and we will just
start and see how far we can go until
we have a cloture vote tomorrow some-
time.
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Mr. SIMON. Will the majority leader
yield?

Mr. DOLE. I will be happy to yield.

Mr. SIMON. Let me just explain, the
amendment | hope to offer simply calls
for expedited judicial review. It is iden-
tical to an amendment that was ac-
cepted on the House side.

I think, whether you are for or
against this bill, it makes sense. | be-
lieve it would be acceptable to both
sides but | at least want to lay it down
tonight and then, if there is not agree-
ment tonight, then we can agree on it
tomorrow.

Mr. DOLE. Is the Senator going to
send the amendment to the desk?

Mr. DASCHLE. If the Senator will
yield?

Mr. SIMON. If the Senator will yield
for that purpose.

The PRESIDING OFFICER. Does the
Senator from Kansas yield?

Mr. DOLE. I yield the floor.

Several Senators addressed
Chair.

Mr. DASCHLE. Mr. President, | did
not hear all the words of the distin-
guished majority leader, but | did hear
the end of his comments.

Let me say again, as | have said to
him personally: it is not our desire to
hold up this piece of legislation. Our
desire all along has been to work in
good faith with the Republican major-
ity. We have consulted with a number
of our colleagues, all of whom have in-
dicated their amendments are relevant.

I am somewhat surprised myself,
frankly, with the list of amendment. |
had indicated publicly | did not think
the list was going to be as long as the
list is. But | have given the assurance
to the majority leader that we desire
to finish this bill this week. We have
also indicated that our message to all
Members would be that they would
have to offer their amendments prior
to 10 o’clock on Thursday. That is an
excellent guarantee.

We have also indicated that the
amendments that we intend to offer
would be relevant. These have not nec-
essarily been offered in the past, and I
hope we could find some way to accom-
modate all Senators here. If we have to
go to a cloture vote, we will go to a
cloture vote. But the issue, if we go to
a cloture vote, will be whether we, as a
minority, have the opportunity to be
heard on a very important issue, and to
offer all relevant amendments.

We only received this amendment
yesterday evening. It is a substitute
that was laid down yesterday. We have
not been given an opportunity today to
even offer an amendment. There will be
no votes on amendments tonight.

So | hope that everyone shows some
accommodation, and some willingness
to cooperate. We are doing our best. We
may be able to get that list down even
some more. But | hope we can continue
to work in good faith. And let me em-
phasize to the majority leader and to
others, | think if we do work in good
faith, we can accommodate all Sen-
ators in a responsible way.

the
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But to lay down this substitute, then
to file cloture, then to tell us that we
cannot even offer amendments—most
of which or all of which should be rel-
evant—in my view is just unacceptable.
I hope in the end we can deal with this
in a reasonable way. | am sure that we
can.

With that, | yield the floor.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. DOLE. Mr. President, we may
have an opportunity overnight to go
back and shorten the list some. | can-
not believe there are 37—34 amend-
ments on that side of the aisle. First
there were 40; then they reduced it to
34. | cannot believe all those amend-
ments. | think there may be some le-
gitimate amendments. There are prob-
ably a half dozen, but I do not think
there are 34.

Maybe we can come back and take
another look. We now have three
amendments or four amendments on
this side of the aisle. The important
thing is, it is not just this legislation.
We took 4 or 5 weeks on the balanced
budget amendment. We listened to—ev-
erybody got to offer their Social Secu-
rity amendment on the other side.
They tried to make that the issue.
Many people who voted for the bal-
anced budget amendment last year, the
identical measure, stood right here and
voted no this year. There were a couple
of minor changes.

We do not want to go through that
process again. You are either for or you
are against a line-item veto, and we
ought to find out. Those who are for it
on both sides—not everybody is for it
on this side. But those who are for it on
both sides, | think, would want us to
move ahead and get on to the next
piece of legislation if, in fact, we are
going to have a recess, which would
come when, if it happens? April 7.

But there are some things we need to
do. | understand today there is some
treaty the administration wants us to
do that may take some time.

So we are trying to accommodate the
administration. In fact, the line-item
veto is something the President says
he is for. He said today at the White
House they did not mind these separate
enrollments. They have a lot of pens at
the White House. They make good sou-
venirs. If there are a lot of enroll-
ments, they could have a lot of signing
ceremonies. That is what, in effect, Mr.
McCurry said, the President’s press
spokesman, | think, on that line-item
veto.

So we would be happy to work with
the leader overnight. But | say to the
Senator from lllinois, if he wants to
offer the amendment, he certainly has
every right. If somebody else wants to
offer an amendment, Senator MCcCAIN
said he would stay here until 8, 9, 10
o’clock, so we could stack some of
those votes if they are not subject to
second-degree amendments and have
those votes tomorrow morning.
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We do not want to keep anybody
from offering amendments. | just do
not want to try to do this this evening.

The PRESIDING OFFICER. The mi-
nority leader.

Mr. DASCHLE. Mr. President, let me
emphasize to Senators on our side of
the aisle that | hope we could offer
some amendments tonight. Now, | un-
derstand the majority leader to say if
we have the ability to vote on them,
let us do that. Let us move ahead.

But there are really two issues here.
The first issue is whether or not the
Democratic minority will have the
right to offer amendments to be heard
on any one of a number of bills that
may come before us. | do not think the
Republicans in the past have been any
more willing to accept the majority
laying down a bill, cutting off debate,
and not allowing amendments, espe-
cially those that may be germane or
relevant, from being considered and de-
bated upon and ultimately voted on.

That is not how we should do busi-
ness here. What | thought we did was
to try to work out arrangements
whereby both the majority and the mi-
nority would have the opportunity to
offer amendments in a reasonable way,
and to have votes on those amend-
ments and ultimately work through
the legislative process. If we are pre-
cluded from doing that, then in my
view we have no choice but to vote
against cloture and to drag this process
out as long as we must. Nobody wants
to do that. But | think | can say for
many members of the Democratic cau-
cus that we will do that if that is our
only recourse.

Second, let me just say this is not
just a question of a line-item veto. Ob-
viously, there are legitimate dif-
ferences of opinion with regard to what
is the most appropriate form of a line-
item veto. There are differences on
both sides of the aisle. Our hope is that
we can work through those differences
and come up with a meaningful piece of
legislation that will enjoy broad bipar-
tisan support. But whether we have
broad bipartisan support depends upon
whether or not there is bipartisan co-
operation. It is not just a vote on a
line-item veto. It is a vote on various
concepts involving line-item veto or
line-item rescission and | am fairly op-
timistic that ultimately as we work
through these amendments, and as we
work through the course of the week,
that we can come to some ultimate clo-
sure on this issue in a way that would
allow everyone here to feel good about
our progress.

So | hope cooler heads can prevail,
and that we can truly accomplish all
that both the majority leader and | and
others have expressed a desire to do
this week.

Mr. MCcCAIN. Will the Democratic
leader yield? I would like to say that
the distinguished Democratic leader
that | am prepared to stay here. We are
prepared to consider amendments. |
hope all of our colleagues on both sides
of the aisle understand that.
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It is my understanding that the ma-
jority leader would like to stack those
votes tomorrow, which | hope is ac-
ceptable to the Democratic leader. |
hope we can move forward, and hope-
fully by tomorrow perhaps we can find,
as we usually do, that some of those
amendments that are on that list are
not necessary so we can achieve the
goal that both of us seek.

I fully understand and appreciate the
desire and commitment of the distin-
guished Democratic leader to protect
his and the rights on that side of the
aisle.

Mr. DASCHLE. Mr. President, | will
not belabor this point. Let me state
one last reminder to my colleagues. If
we have an agreement, that agreement
will entail, at least as it stands now, an
understanding that all Senators would
have to file their amendments no later
than Thursday morning. That leaves
tonight and tomorrow and Thursday
morning up to a time certain to offer
amendments. So if Senators are serious
about offering these amendments, |
hope they will come to the floor to-
night as late as it takes. This is an op-
portunity to present your amendments.
Come to the floor tomorrow. But take
advantage of what | think is an effort
on both sides of the aisle to accommo-
date Senators with serious suggestions
and proposals as to how to improve
this piece of legislation. If we do that,
I am sure the distinguished Senator
from Arizona is correct. We can reach
some agreement tomorrow as to how to
dispose of this bill in a way that will
accommodate all Senators.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | want
to briefly thank the distinguished
Democratic leader for his patience. |
want to thank the Senator from Cali-
fornia for a very important statement,
and frankly one that | think has gotten
a lot of very important messages asso-
ciated with it. | appreciate her support
of the line-item veto. | appreciate also
the patience of the Senator from
Michigan and the Senator from Illi-
nois.

| yield the floor.

Mr. SIMON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Illlinois.

Mr. SIMON. I assure my colleagues |
will just take a few minutes.

AMENDMENT NO. 393

(Purpose: To provide for expedited judicial

review)

Mr. SIMON. Mr. President, | send an
amendment to the desk in behalf of
myself and Senator LEVIN, and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. SimoN], for
himself and Mr. LEVIN, proposes an amend-
ment numbered 293.

Mr. SIMON. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.
The amendment is as follows:

At the appropriate place in the pending
amendment, insert the following:
SEC. .JUDICIAL REVIEW.

(a) EXPEDITED REVIEW.—

(1) Any Member of Congress may bring an
action, in the United States District Court
for the District of Columbia, for declaratory
judgment and injunctive relief on the ground
that any provision of this Act violates the
Constitution.

(2) A copy of any complaint in an action
brought under paragraph (1) shall be prompt-
ly delivered to the Secretary of the Senate
and the Clerk of the House of Representa-
tives, and each House of Congress shall have
the right to intervene in such action.

(3) Any action brought under paragraph (1)
shall be heard and determined by a three-
judge court in accordance with section 2284
of title 28, United States Code.

Nothing in this section or in any other law
shall infringe upon the right of the House of
Representatives or the Senate to intervene
in an action brought under paragraph (1)
without the necessity of adopting a resolu-
tion to authorize such intervention.

(b) APPEAL TO SUPREME COURT.—

Notwithstanding any other provisions of
law, any order of the United States District
Court for the District of Columbia which is
issued pursuant to an action brought under
paragraph (1) of subsection (a) shall be
reviewable by appeal directly to the Su-
preme Court of the United States. Any such
appeal shall be taken by a notice of appeal
filed within 10 days after such order is en-
tered; and the jurisdictional statement shall
be filed within 30 days after such order is en-
tered. No stay of an order issued pursuant to
an action brought under paragraph (1) of sub-
section (a) shall be issued by a single Justice
of the Supreme Court.

(c) EXPEDITED CONSIDERATION.—

It shall be the duty of the District Court
for the District of Columbia and the Su-
preme Court of the United States to advance
on the docket and to expedite to the greatest
possible extent the disposition of any matter
brought under subsection (a).

Mr. SIMON. Mr. President, | believe
this is an amendment that will be ac-
ceptable to both sides. But my col-
leagues will have overnight to look at
it and make a determination. It is
identical to the language that is in the
House. It says that any Member of Con-
gress may bring the question of con-
stitutionality before the Federal court,
and a panel of three judges will make a
determination of its constitutionality
and then it can be appealed directly to
the U.S. Supreme Court.

What we do not want is to live In
limbo. We have people like John Kil-
lian of CRS and Prof. Larry Tribe of
Harvard who believe it is constitu-
tional. You have others like Louis
Fisher of CRS and Walter Dellinger,
who believe it is not constitutional. |
do not know who is right. The courts
have to make that determination. But
we ought to know as quickly as pos-
sible whether it is constitutional. My
sense is it will pass, and it is clearly
going to be signed by the President.
Let us find out whether it meets con-
stitutional test.

That is what we are asking. And that
very simply is what the amendment
does.
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I thank the President. I thank my
colleagues for vyielding, and particu-
larly Senator LEVIN who was here on
the floor before | was.

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. EXON. Mr. President, | rise in
support of the amendment offered by
the Senator from Illinois. It is a very
good one, and a very timely one. This
amendment is simply good and prudent
planning.

The distinguished Senator from West
Virginia has detailed our real concerns
with the separate enrollment concept
advanced by the Republican substitute.
Legal scholars can debate whether the
separate enrollment violates the clause
of the Constitution. That would be af-
fected regardless of where the Senate
comes out on this issue of separate en-
rollment. It is a constitutional ques-
tion.

I hope that all can agree that we do
not want a constitutional cloud hang-
ing over what | think we will eventu-
ally pass in the form of whatever kind
of line-item veto or enhanced rescis-
sion we come up with here in our de-
bate on a final vote. We do not want
that cloud hanging over forever.

The pending amendment simply al-
lows a speedy resolution of this con-
stitutional issue. It does not allow a
legal challenge to hang over all the
bills for years upon years. Let us pro-
vide an expedited judicial review,
which the Senator from Illinois sug-
gested. As | understand it, it is iden-
tical to what was passed in the House
of Representatives.

Possibly this is something that can
be passed by a voice vote, since | know
of no objection to it on this side of the
aisle.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | appre-
ciate the intentions of the Senator
from Illinois. 1 am in agreement, ex-
cept with one caveat; that is, that the
opening paragraph of the amendment
says any Member of Congress may
bring an action in U.S. District Court
for the District of Columbia for declar-
atory judgment and injunctive relief on
the ground that any provision of this
act violates the Constitution.

| have not seen the House language, |
say to my friend from Illinois. But |
am concerned about any provision of
the act which is unconstitutional, and
whether the entire act would be uncon-
stitutional, if that was the intent of
the amendment. If it was the intent of
the amendment, would a severability
clause added to the amendment be ac-
ceptable to the Senator from Illinois?

Mr. SIMON. Mr. President, if my col-
league will yield, Mr. President, I am
sure we can work that out. If the Sen-
ator’s staff will work with my staff
overnight, | think we are reaching a
point of agreement.

Mr. LEVIN. Will the Senator from
Arizona yield briefly?
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My understanding is that language
tracks the Gramm-Rudman judicial re-
view language as well. That may be
helpful as a precedent as you review
this overnight.

Mr. McCAIN. | thank the Senators
from Illinois and Michigan.

I would like to ensure—and | think
the Senator from Illinois is in agree-
ment with me. If one minor provision
of the act is declared unconstitutional,
I would not want the entire act to be
declared unconstitutional. | know what
the opponents of this legislation are
trying to get at. It is primarily sepa-
rate enrollment. | understand that. If
it were declared unconstitutional, then
obviously, the entire act would be out.
If it is a minor aspect of it, | would like
to not see the entire legislation
knocked out.

So | look forward to working with
the staff of the Senator from Illinois
overnight, and obviously with the good
counsel of the Senator from Michigan.
I hope we can work that out during the
course of the evening.

| thank the Senator.

Mr. SIMON. | thank my colleague
from Arizona.

Mr. McCAIN. Mr. President, we will
not accept the amendment at this time
until we get the language worked out
and also in keeping with the wishes of
the majority leader that we not do any
amendments this evening. But | also
would like to assure the Senator from
Illinois that | think it is entirely fair
and justified to see an expedited review
of this legislation.

I ask unanimous consent that the
pending amendment be set aside.

The PRESIDING OFFICER (Ms.
SNOWE). Without objection, it is so or-
dered.

Mr. EXON. Madam President, | have
been listening all afternoon to the ex-
cellent presentation by Senator BYRD
from West Virginia and learned a great
deal. | think we would all agree that
the Senator from West Virginia is a
very talented and experienced con-
stitutional lawyer. | thought he
brought up some excellent points
today, and | simply say that | think it
is very important that the Congress
listen to somebody with the experience
of Senator BYRD and not get ourselves
into a situation where we, once again,
try, and maybe this time pass, some
version of a line-item veto and then
have it promptly set aside by the
courts. None of us want that. There
have been a lot of arguments back and
forth, and I will submit for the RECORD
at this juncture a statement by Walter
Dellinger in front of the Judiciary
Committee in January of this year
which disagrees with the holding of
Senator BIDEN of the Judiciary Com-
mittee, the former chairman, with re-
gard to this concept of enrollment.

I ask unanimous consent that that be
printed in the RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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EXCERPT OF MR. DELLINGER’S TESTIMONY BE-
FORE THE SUBCOMMITTEE ON THE CONSTITU-
TION, JANUARY 1995
As much as | regret saying so, | think that

Senator Biden’s proposal for separate enroll-

ment also raises significant constitutional

issues, you know, that would atomize or dis-
member one of these large appropriations
bills into its individual items which the

President could then sign. | think it is either

invalid under the clause, in my view, or, at

a minimum, it raises such complicated ques-

tions under the Presentment Clause that it

is a foolhardy way to proceed because if we
and all of our predecessors are right, | think
that which has to be presented to the Presi-
dent is the thing that passed the House and
the Senate, and that which passed the House
and the Senate is the bill they voted on on

final passage, not some little piece of it or a

series of little pieces of it. So | have doubts

about it.

Mr. EXON. Mr. President, during the
extensive debate that has gone on now
since 2:15 this afternoon, a lot of things
have been talked about. | simply em-
phasize once again that, as far as this
Senator is concerned, | am working
very hard and have been for many
years to try to come up with some-
thing that we can generally agree on,
get it passed, hoping it is constitu-
tional. | go way back to 1986 when the
then Indiana Senator, Dan Quayle—the
predecessor to Senator CoOATS, who was
in the chair most of the afternoon—and
I combined at that time on what was
called the pork-buster bill. That
launched one of the first recent initia-
tives trying to do something about put-
ting some brakes on some of the pork
that goes into the bills.

So, therefore, | wanted to march
shoulder to shoulder, as | did with the
chairman of the Budget Committee,
Senator DOMENICI, this year in intro-
ducing S. 4. And then came, of course,
S. 14, which came after S. 4. It was in-
troduced by Senator McCAIN and oth-
ers. We held a very interesting hearing
on that. It now seems that many of the
things embodied in S. 4 have changed
to the new concept offered by the ma-
jority leader last night. I think some
significant changes were made that
brings the proposal that is now before
the body much, much closer to S. 14,
which Senator DoMENICI and myself in-
troduced under the number S. 14.

So | think we are making progress. |
think we are going to pass something
now. But | certainly hope that we rec-
ognize and realize that nothing is per-
fect, and the substitute offered last
night, which 1 understand has been
agreed to by most of the Senators on
that side of the aisle in the majority, is
something that we are looking at. |
think some changes would be in order,
and | certainly hope that we will not
dismiss out of hand the detailed pres-
entation made by Senator BYRD today.
The points he made, | thought, were
tremendously important, and we
should take a look at that.

I am not sure where and when it
came after the introduction of S. 4 and
S. 14, which were the two principal
bills in this area, that had nothing
about actions of an enrollment clerk. |
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am not sure yet how that has become
such a centerpiece. | hope that those
on that side of the aisle will at least
listen to those of us here who would
like to suggest and have a vote on what
we may think would be a better way
that would keep us, hopefully, away
from the courts intervening and saying
that we have done something unconsti-
tutional.

I simply say that | believe there are
some concerns with regard to an en-
rollment clerk. | listened to the Sen-
ator from Indiana this afternoon talk
about how computers could be used to
expedite this process and it would not
be as laborious as indicated in the pres-
entation by Senator BYRD. | wonder if
we recognize that the Constitution
probably does not allow computers to
sign bills or “billettes,” as they were
called today by Senator BYRD in his
rather extensive debate.

When you start talking about this
enrollment proposition, | do not be-
lieve that the Framers of the Constitu-
tion ever envisioned that an enroll-
ment clerk would be involved in such
an intricate way. If the enrollment
clerk would be required to enroll all of
these bills separately, given that, we
also have to recognize that the Speaker
of the House of Representatives, the
President pro tempore of the Senate,
and the President of the United States
all have to sign these. | suspect and
would hope that we would not have
changed the system so much that we
do not require the signature of those
key officers, as established in the Con-
stitution, and that they can sign
through a computer. It might well be
that we have advanced to the point
where the computer can sign the name
of the President of the United States.
But | suspect that that might be some-
what suspect from a constitutional
standpoint.

I simply say, Mr. President, that all
we are trying to do here is to move
ahead aggressively. Let us have an
open debate. Let us not try to shut off
debate, because this is a very impor-
tant matter. Certainly, when you are
talking about matters like this, mat-
ters that we debate at some length re-
garding the constitutional amendment
to balance the budget—an item, by the
way, on which this Senator sided with
those on the majority side of the aisle.
I still think constructive debate, dialog
and discussion is part of the Senate
process, and we should not try to move
as quickly on everything as does the
House of Representatives.

I remind all that the U.S. Senate is
not the House of Representatives. If
there is one thing that was made clear
by the Framers of the Constitution,
they felt that the U.S. Senate should
be the more deliberative body. That
does not mean we should be so delib-
erative that we get nothing done. Nor
does it mean that we have to race down
the track like they do in the House of
Representatives to meet some magic
100 days that | think means little, if
anything, if we are going to properly
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discharge our duties in the manner in
which we have traditionally done it in
the U.S. Senate.

I was extremely disappointed by the
vote on the balanced budget amend-
ment. However, we cannot spend the
rest of the session licking our wounds
and assigning blame. The world did not
come to a screeching halt because the
balanced budget amendment failed to
carry the day. We continue to run defi-
cits and we continue to pile up debt. It
is time to move forward on a bipartisan
basis. It is time to balance the budget
with or without a balanced budget
amendment.

Oftentimes, during the balanced
budget amendment, | found people
talking by each other, as | thought we
did to some extent this afternoon. |
was here all afternoon. | listened very
carefully to the Senator from Indiana.
I thought the Senator from Indiana
was setting up a straw man and knock-
ing the straw man down, because |
have not seen anybody on this side of
the aisle or that side of the aisle who
has been up talking against the con-
cept, at least, of enacting some kind of
enhanced rescission line-item veto.
Call it what you will.

So | hope that we are not going to be
talking a great deal during this debate
assuming that there are people on this
side of the aisle that are trying to stop
this. | assure you, Mr. President, and |
assure all Members on both sides of the
aisle that | see no determination on ei-
ther side of the aisle of a filibuster.

But | do see a desire to thoroughly
think things through and then move
ahead.

But back to the situation at hand. A
long time ago, | hitched my wagon to
fiscal discipline and responsibility. |
certainly do not plan to switch horses
because of one setback in the form of
the constitutional amendment to bal-
ance the budget.

Nebraskans care more about what we
leave than what we take. | do not
choose to leave other’s children or my
grandchildren trillions of dollars in
debt.

I will not leave them a Nation where
we spend 17 cents of every tax dollar
for interest on the debt. | will not rob
them of thousands of dollars that they
will have to pay to service the debt
even before we begin to start reducing
the principal. That is what the debate
on the balanced budget amendment and
it is what the debate here is all about—
how do we best do these things in a
fashion that gets them done?

I will not cheat them, my children or
grandchildren, out of the legacy they
so richly deserve. We must do every-
thing in our power to blot out the red
ink.

I am a realist, though, Madam Presi-
dent. The legislation before the Senate
today will not break the back of the
deficit, and we should all understand
that. It will not cause the mountain of
debt to vanish into thin air. But it will
rein in pork-barrel spending, and that
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is an enormous step in the right direc-
tion.

Madam President, there is a common
thread between this legislation and the
balanced budget amendment. When we
debate either measure, this Chamber
sounds like a revival tent of sinners re-
penting. Senators vow to refrain from
wasteful spending.

I say, ““All evidence to the contrary.”
We have been out of control and spend-
ing abounds. The only thing in short
supply is self-restraint.

Revenue acts are chocked full of spe-
cial interest tax credits and expendi-
tures. Appropriations bills are larded
with pet projects that cost the tax-
payer billions of dollars. There are
groaning with pork that is carefully
tucked away—so carefully placed that
the President cannot extract it with-
out bringing down the entire bill.

Our colleagues have become quite
skillful in slipping in these projects.
The President has a tough choice to
make. Will the President veto an ap-
propriations or revenue bill just to get
rid of the pork?

My colleagues know the drill and
how it works. The President brings out
the scales and weighs the good against
the bad. More often than not, the
President holds his nose and signs the
bill.

The obvious solution is to grant the
President the line-item veto, more
properly called, | suspect, an ‘‘expe-
dited” or ‘‘enhanced’” rescission au-
thority. That is what we are about and
I think that we are going to accom-
plish it this time.

Suffice it to say, there are few in this
body and even fewer in the House who
have firsthand experience with or have
ever experienced a line-item veto. It is
my hope that the limited few, with
firsthand experience, will be listened
to.

Today, 43 of the 50 State Governors
have some form of veto authority. As
Governor of the State of Nebraska, |
was privileged to have that line-item
veto. It was an invaluable weapon in
my arsenal to control spending by my
State legislature.

I think the President of the United
States, President Clinton and all the
Presidents that come after him, should
have a line-item veto authority so that
they can take similar action, as | think
the President of the United States can
and should do if we can do it in a fash-
ion—and | emphasize, Madam Presi-
dent, if we can do it in a fashion—that
is not on its face constitutionally sus-
pect.

I have long believed that the Presi-
dent should have this power. All but
two Presidents in the 20th century
have advocated some type of line-item
veto authority. President Clinton
strongly supports it.

On the first day of the 104th Con-
gress, | joined in introducing the legis-
lative line-item veto proposal, known
as S. 14. This bipartisan compromise
was cosponsored by the distinguished
Republican and Democratic leaders,
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the chairman of the Budget Commit-
tee, Senator DOMENICI, and Senators
BRADLEY, CRAIG and COHEN. The origi-
nal S. 14 stood in stark contrast to
some of the other line-item veto pro-
posals.

I am not saying that ours was perfect
and | do not think others were.

S. 14, though, would have forced Con-
gress to vote on the cancellation of a
budget item proposed by the President.
However, it needed only a simple ma-
jority of both Houses of Congress to
override the President’s veto. This
proposition was a viable alternative if
it was still a fact, as | suggest it was
and maybe still is, that S. 4 as intro-
duced would fall to a filibuster. | do
not think any of us wanted that.

S. 4, as originally introduced, would
be the legislative equivalent of shoot-
ing oneself in the foot, in my view. If
we are serious about reducing the defi-
cit, tax expenditures should be in-
cluded in any line-item veto legisla-
tion. Anything else would be a half
measure. The significantly revised S. 4
that has been introduced by the Repub-
lican leader as of yesterday has come a
considerable distance towards address-
ing the concerns that this Senator had
with that portion of S. 4. But S. 4 also
had a lot of good things in it.

Mr. President, a little history, |
think, is in order. On February 3, 1993,
the Budget Committee held a hearing
on the impact of tax expenditures on
the Federal budget. What we found was
rather startling. At that time, tax ex-
penditures were projected to cost more
than $400 billion and were slated to in-
crease to $525 billion by the year 1997.
Today, tax expenditures are $450 billion
and are projected to rise to $565 billion
in 1999.

Like entitlement programs, tax ex-
penditures cost the treasury billions of
dollars each year. And like entitle-
ments, they receive little scrutiny once
they are enacted into law. Even though
they increase the deficit like manda-
tory programs, tax expenditures escape
any sort of fiscal oversight. Indeed, by
masquerading as tax expenditures, a
program or activity that might not
otherwise pass congressional muster
could be indirectly funded. Certainly |
would say that we have to take a look
at these things and a close look.

Office of Management and Budget Di-
rector Alice Rivlin correctly summed
up the situation, and | quote:.

Tax expenditures add to the Federal deficit
in the same way that direct spending pro-
grams do.

If we are willing to subject annual
appropriations to the President’s veto
pen, then that same oversight should
be granted to the President on tax ex-
penditures. Pork is pork. We should be
willing to say ‘“‘no’”” to both spending
pork and tax pork. The revised S. 4 fi-
nally recognizes some of its earlier
shortcomings, in the view of this Sen-
ator.

For too long, many of our colleagues
have clung to the thin reed that we can
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solve the deficit by cutting only appro-
priated spending. Unfortunately, the
reed has given way and we are sinking
in an ocean of red ink.

In spite of the pay-as-you-go provi-
sions of the 1990 Budget Enforcement
Act, entitlement spending is the larg-
est and fastest growing part of the Fed-
eral budget. The terrible truth is that
entitlement or mandatory spending is
projected to grow from about 55 per-
cent of the Federal spending in the cur-
rent fiscal year to 62 percent in the
year 2005.

The surge occurs in Federal health
care programs. They are the only pro-
grams that will grow at a rate signifi-
cantly faster than the economy, in-
creasing from 3.8 percent of the gross
domestic product in fiscal year 1995 to
6 percent of GDP in 2005.

On the other hand, discretionary
spending, which currently makes up
only about one-third of all of the Fed-
eral budget, has been significantly
curbed. It is expected to decline as a
percent of the economy over the same
time period.

However, we cannot take much com-
fort in this success story. As much as
we cut away at the fat and well into
the bone in appropriated spending, we
get to a point of diminishing returns.
We will not be able to balance the
budget if we rely essentially only on
appropriated spending, as anyone who
understands the budget process knows.
Sooner or later we must look the defi-
cit squarely in the eye and make some
tough and painful choices. Entitlement
spending and tax expenditures are two
that we can no longer avoid.

The new found Republican realism
about a sunset provision in the amend-
ed S. 4 is helpful in improving chances
to pass the legislative line-item veto.
This is a brandnew legislation that is
untried and untested. The sunset provi-
sions will allow Congress to look at
any glitches and problems that may
arise. If for some reason the line-item
veto does not perform to our expecta-
tion, we can trade it in and start anew.

I also have been stressing that the
only way to bring down the deficit is
on a bipartisan basis. | support the
line-item veto legislation, but some of
my colleagues have doubts. A sunset
provision will ease some of those con-
cerns because this bill will not be
carved in stone. We will be able to re-
visit the bill at a day certain and make
some changes if necessary.

During markup, | offered several sun-
set provisions that failed on party line
votes. | am pleased that the majority
has reconsidered.

The legislative line-item veto does
not exist in a vacuum. We must revisit
the entire Budget Act in 1998. That is
when the caps and other major provi-
sions, including the one that creates a
60-vote point of order and the system of
sequesters, expires. What better time
to reexamine the legislative line-item
veto?

Madam President, | have finally had
an opportunity to review the majority
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party substitute version of the line-
item veto legislation. | must say at the
outset that | am extremely dis-
appointed by the manner in which this
bill was brought to the floor and how
the majority party apparently hopes to
force this bill through very quickly.

As the majority leader knows and as
the chairman of the Senate Budget
Committee knows, there are many on
this side of the aisle who would like to
see a line-item veto bill pass this Sen-
ate. | think it will. We have been work-
ing on a bipartisan basis to do so. As
evidence of the bipartisan effort, | note
that the majority leader and the mi-
nority leader were cosponsors of S. 14
as introduced by Chairman DOMENICI
and myself. As a long-time supporter of
the line-item veto legislation, I am
very encouraged that this topic is fi-
nally being debated on the floor of the
Senate.

I hope and trust that the majority
leader will back off of some of the tac-
tics and the ‘“‘hurry up’ actions that
have been so far demonstrated.

I am reminded of what the great his-
torian Barbara Tuchman wrote about
the 14th-century knights of war:

They were concerned with action, not the
goal—which was why the goal was so rarely
attained.

If we can have a free and open debate,
absent hardball politics, and if we can
keep our focus on the attainable goal
and not just partisan reactions, we can
prevail.

Madam President, | have some con-
cerns regarding the substitute that is
before the Congress, although | think
it is a vast improvement over what we
have considered previously. Although |
understand the need for changes and
compromises, this bill raises some
questions that | think need to be fully
explored.

For example, the majority party has
chosen to vest in the enrolling clerk
the power to divide up appropriations
bills into many, perhaps hundreds, of
pieces. How might such a procedure ac-
tually work in practice? Is such a pro-
cedure realistic? Legislative drafters
already are coming up with ways to get
around this bizarre mechanism.

There are many other troubling ques-
tions regarding the substitute, but I
think they can be corrected if we can
work together, at least corrected to
satisfy this Senator and most on this
side of the aisle.

For example, what is to prevent the
Congress from enacting provisions that
do not take effect until other specified
provisions take effect? Or, what about
a provision that spends $80 million if,
and only if, a second provision spends
$20 million, but suspends $100 million if
the second provision is not enacted?
What about a provision that funds
every item specified in a separate piece
of legislation?

The majority substitute does not
allow the President to veto these provi-
sions effectively. The legislative proc-
ess may end up the victim much more
so than all would like to see.
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The measure before Members raises
constitutional questions as well, as
Senator BYRD so eloquently pointed
out earlier today. It would be very un-
fortunate if after all of these years the
Congress was finally successful in pass-
ing a line-item veto, only to have it de-
clared unconstitutional by the U.S. Su-
preme Court. Other proposals such as
S. 14 do not have that potential Achil-
les heel.

There are also issues which the sub-
stitute does not address that | think it
should. | believe that most Members
would agree as they look at the meas-
ure objectively. For example, the
President cannot—I emphasize can-
not—reduce any amount. The Presi-
dent can only sign or kill it. He cannot
scale it back to a more reasonable
amount. Under S. 4, the President had
that option of reducing the amount.

In closing, let me say, Madam Presi-
dent, what about the goal of reducing
the deficit? S. 14 wisely includes a
lockbox to ensure that any money
saved in rescission goes to reduce the
deficit. The Republican substitute in-
cludes no deficit reduction lockbox. 1
think it should. And | think when my
friends on that side of the aisle take a
look at that, they will agree.

In conclusion, then, | believe the sub-
stitute needs further consideration, al-
though | am disappointed by the proc-
ess used by the majority leader to force
a cloture vote immediately—sup-
posedly tomorrow—to cut off debate on
this important matter. | am encour-
aged that the substitute bill has moved
in the right direction by including tax
expenditures, which previous versions
of that did not. Yet it is far from a per-
fect bill and could be improved by ad-
dressing some of the concerns that I
have mentioned and others that will be
addressed by Senator LEVIN and other
of my colleagues.

Mr. President, in the hours and days
ahead, | hope we can put aside over-
heated rhetoric and partisanship on the
legislative line-item veto. No Senator
has a monopoly on all of the issues. No
Senator is all right or all wrong. No
Senator has all the answers.

I hope that we can accommodate as
many views as possible during the up-
coming debate. If we stay on this
track, Madam President, we will pass a
legislative line-item veto—or call it
what you will—that is as good as a
promise that | think we can do in keep-
ing faith with the American people. |
thank the Chair.

| yield the floor.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ari-
zona.

Mr. McCAIN. | will be very brief. |
have a lot of responses to the state-
ment from Senator EXON, but | think
for the record, it might be interesting
to point out that | count 22 of the 34
amendments from that side come from
Senator EXON.
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One, sunset in 1997; sunset in 1998.
When | see the amendments, | under-
stand the frustration of the majority
leader. | can assure the Senator from
Nebraska there may be changes made
to this bill. One thing I can assure the
Senator from Nebraska. We will not
change the two-thirds majority re-
quired to override the President’s veto.

If there is anything that is clearly
unconstitutional, it is to call a veto a
majority vote by one House. | would be
more than happy to respond to the
other remarks of the Senator from Ne-
braska after the Senator from Michi-
gan and then the Senator from Wiscon-
sin finish their statements.

I also finally state unequivocally, the
Senator from Indiana on the floor here
was not setting up any straw men. The
Senator from Indiana has been in-
volved in this issue with me for 8 years.
The Senator from Indiana does not set
up straw men.

I have watched the debate, and the
Senator from Indiana has conducted, |
thought, a very illuminating and im-
portant debate between himself and
Senator BYRD. Senator BYRD, as al-
ways, does an outstanding job, and |
am proud of the outstanding job de-
fending his point of view and his per-
spective that the Senator from Indiana
conducted himself in such fashion. | am
proud. | reject any allegation that he
sets up any straw men.

| yield the floor.

Mr. EXON. Madam President, if |
could correct just one impression that
the Senator from Arizona said about
the filing of amendments.

As a manager of the bill, I filed a
whole series of amendments before 1
o’clock today, which | had to do to pro-
tect this side from a whole series of im-
portant matters that we thought were
necessary on this side.

I simply advise my colleague from
Arizona that as of the breakdown, the
Senator from Nebraska has only four
amendments, and | think we will dis-
miss two of those, which gives the
manager of the bill only two amend-
ments. And | think, by any measure,
that is reasonable.

| yield the floor.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, first
let me comment on a couple of the
points the Senator from Nebraska
made in which | concur. He indicated
most, if not all of us, support some
form of line-item veto, and | think he
is right. | think that just about every
Member of this body wants to give the
President greater control over individ-
ual items in appropriations bills. I am
one of those. | happen to support S. 14.
I think it is constitutional, which is
very important to me, and | think it
gives the President additional power
without running into the clear provi-
sions of the Constitution relative to
the presentment clause.

| also agree with the Senator from
Nebraska when he says not to rely too
much on line-item veto to cure our
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budget problems and our deficit prob-
lems. It has proven historically not to
be a significant cure in States when it
comes to the amount of money which
has been vetoed by Governors. It is a
deterrent. That is worth something,
clearly.

We, at one point, submitted a budget,
I believe, to President Reagan and said,
“If you had line-item veto, what would
you veto?”” And | think his total vetoes
came to be about 1 or 2 percent of the
deficit that year, a very small percent-
age of the deficit. So it is not a major
cure for willpower.

It may or may not do some good, de-
pending on how the President uses it.
It actually can do some harm if he uses
it wrong. Nonetheless, the Senator
from Nebraska is correct that it is not
going to significantly reduce the defi-
cit. It may help somewhat slightly, but
do not rely on it too heavily.

Further evidence of that is the fact
that the President controls every line
of the budget that he submits to the
Congress. Each line in those budgets is
a line which has been approved by the
President or the President’s staff.

During the 12 years of the two
Reagan administrations and the Bush
administration, six times out of the 12
years, the appropriations in Congress
exceeded those requests. Six times
Congress reduced appropriations below
the level requested by those two Presi-
dents.

If you look at the average appropria-
tions level that the Congress appro-
priated compared to the appropriations
requested by the President, again,
where the President has control over
every line, in the Reagan years, the av-
erage appropriation by Congress was
$1.7 billion less than requested by
President Reagan, and the appropria-
tions during the Bush years were $3.7
billion less than the appropriations re-
quested by the President.

So we cannot just say Congress has
been the source of the deficit problem.
It has been a joint problem. Presidents,
as well as Congress, have contributed
to it at least equally—at least equally.
And if you look at averages, slightly
more by the executive branch than by
the legislative branch. So when we talk
about those add-ons, those back-home
projects, that does not explain the defi-
cits that we have run up during the
1980’s. It is much deeper than that. It is
much more complicated than that, and
if we think line-item veto is going to
cure it, we are making a mistake, be-
cause it will not. Will it help? | think
it could.

In my book, it has to be constitu-
tional or | cannot vote for it. S. 14 is
constitutional and | am able to support
that and vote for it as a substitute to
the substitute when we get to it. But
the Dole substitute before us, | believe,
is unconstitutional and is unworkable.

Before the Dole substitute was pre-
sented to us, we had two line-item veto
bills reported out of the Budget and
Governmental Affairs Committees, two
different line item vetoes. One was an
enhanced rescission and one was expe-
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dited rescission. One clearly constitu-
tional, one of debatable constitutional-
ity.

But now we have a third one, a very
different bill than was reported by ei-
ther the Budget or the Governmental
Affairs Committee.

The top constitutional experts of the
Clinton administration and the Bush
administration do not probably agree
on a whole lot, but they do agree on
one thing. As much as they want to see
the enactment of a line-item veto, be-
cause both President Bush and Presi-
dent Clinton want line-item veto, both
their top constitutional experts have
serious constitutional problems with
this separate enrollment approach
which is now before us. | think it is fair
to say that both—and | am going to
read their words —believe that this ap-
proach is unconstitutional.

The Constitution, as Senator BYRD
has gone through this afternoon, estab-
lishes the method by which laws are
enacted and by which they are re-
pealed. It specifies a bill becomes a law
when it is passed by both Houses of
Congress, signed by the President, or if
the bill is vetoed by the President,
when that veto is overridden by a two-
thirds vote in each House.

The substitute before us purports to
create a third way by which a law can
be made, by giving the Clerk of the
House of Representatives and the Sec-
retary of the Senate the power to en-
roll and to send to the President for his
signature bills that have never passed
either House of the Congress.

Madam President, I do not believe
that we can or should seek to override
constitutionally mandated procedures
by statute. We cannot do it if we want-
ed to, but we should not do it and
should not try to do it.

Article |, section 7 of the Constitu-
tion says that each ‘bill which shall
have passed the House of Representa-
tives and the Senate shall be presented
to the President for signature.”

The Constitution does not say that
pieces and parts of bills passed by the
Congress may be presented to the
President for signature. It does not say
that line items or paragraphs or sub-
paragraphs of bills passed by the Con-
gress shall be presented. It says that
bills passed by the Congress shall be
presented to the President for signa-
ture.

Lewis Fisher of the Congressional
Research Service explained the prob-
lem several years ago when he testified
relative to an early version of this sep-
arate enrollment approach, and this is
what Dr. Fisher said.

He said under that bill:

The enrolling clerk would take a numbered
section or unnumbered paragraph and add to
it an enacting or resolving clause, provide
the appropriate title and presumably affix a
new Senate or House bill number. Such a
bill, in the form as fashioned by the enroll-
ing clerk, and submitted to the President
would not appear to have passed the House of
Representatives and the Senate.
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In other words, the bill that is pre-
sented, or the bills, the wheelbarrow
full of bills that is presented to the
President, has not passed the Senate
and the House. It is different from the
bill that we passed. It is bits and pieces
of a bill that we passed, and that is the
problem with the Dole substitute be-
fore us. It purports to give to the Clerk
of the House of Representatives or to
the Secretary of the Senate the power
to attest and to send to the President
for his signature bills which have not
been passed by the House or the Sen-
ate.

Under the Constitution, a bill cannot
become law unless that bill has passed
both Houses of Congress.

Madam President, | have no doubt
that the Congress could, after passing
an appropriations bill, take that bill up
again, divide it into 100, 200, even 1,000
separate pieces and pass those pieces
again as freestanding measures. Those
separate bills then would have been ap-
proved by the Congress and could be
sent to the President for signature. |
even suppose that we could adopt some
form of streamlined procedures for con-
sideration of these separate parts,
these separate pieces of legislation.

While that approach would result in
the President spending hours and hours
signing various pieces of a single ap-
propriation bill, it at least would be
constitutional. We would have adopted
the same bills that the President is
signing. But the bill before us contains
no requirement for any consideration
of the separate measures by the Senate
and the House. Rather, it directs the
enrolling clerks to create such separate
bills and to send them to the President
as if—as if—passed by the Congress.

The Supreme Court held in the
Chadha case that the legislative steps
outlined in article | of the Constitution
cannot be amended by legislation. We
cannot amend article | of the Constitu-
tion by legislation. We may want to do
it. We may have a good motive in doing
it. Our goal may be important and
great. But we cannot amend the Con-
stitution by legislation. And this is
what the Chadha Court said:

The explicit prescription for legislative ac-
tion contained in article | cannot be amend-
ed by legislation. The legislative steps out-
lined in article | are not empty formalities.
They were designed to assure that both
Houses of Congress and the President par-
ticipate in the exercise of lawmaking au-
thority.

The bicameral requirements—the present-
ment clauses, the President’s veto, and the
Congress’ power to override a veto—were in-
tended to erect enduring checks on each
branch and to protect the people from the
improvident exercise of power by mandating
certain prescribed steps. To preserve those
checks and to maintain the separation of
powers, the carefully defined limits on the
power of each branch must not be eroded.

With all the obvious flaws of delay, untidi-
ness, and potential for abuse, we have not
yet found a better way to preserve freedom
than by making the exercise of power subject
to the carefully crafted restraints spelled out
in the Constitution.
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Madam President, President Clinton
favors a line-item veto. His top aide,
the top official of the administration
on matters of constitutional law, As-
sistant Attorney General Walter
Dellinger, testified earlier this year
that the enhanced rescission bill intro-
duced by the Senator from Arizona
would probably be found to be constitu-
tional, a conclusion with which | hap-
pen to disagree but nonetheless the top
constitutional lawyer in this adminis-
tration found that the approach of Sen-
ator McCaIN would likely be found to
be constitutional.

However, even Mr. Dellinger could
not find a way to get around the con-
stitutional problems with the Dole sub-
stitute now before us. The separate en-
rollment approach, Mr. Dellinger testi-
fied, runs into the plain language of
the presentment clause in article |I.
This is what Mr. Dellinger said:

As much as | regret saying so, | think that
the proposal for separate enrollment also
raises significant constitutional issues. |
think it is either invalid under the present-
ment clause or at a minimum it raises such
complicated questions under the present-
ment clause that it is a foolhardy way to
proceed.

This is the sentence that | now want
to emphasize of Assistant Attorney
General Dellinger.

If we and all our predecessors are right—we
and all of our predecessors in that office are
right—

that which has to be presented to the
President is the thing that passed the House
and the Senate and that which passed the
House and the Senate is the bill they voted
on final passage, not some little piece of it or
a series of little pieces of it.

Now, on March 16, just a week ago, in
a memorandum to Judge Mikva, White
House Counsel, Dr. Dellinger, reiter-
ated the constitutional problems with
the amendment now before us, with the
Dole substitute, and this is what he
said.

On what seems to us to be the best reading
of the presentment clause, what must be pre-
sented to the President is the bill in exactly
the form in which it was voted on and passed
by both the House of Representatives and
the Senate rather than a measure or a series
of measures that subsequently has been ab-
stracted from that bill by the clerk of the
relevant House.

That is the top constitutional official
in the administration, in this adminis-
tration that wants line-item veto. That
is what they have concluded. The best
reading of the presentment clause says
that the bill going to the President has
to be the same bill in the same form
that we passed.

He went on to state—but, of course,
this constitutional question is open to
debate like all constitutional ques-
tions, | presume. He also said that it
would have a better chance to be ruled
constitutional if it made some provi-
sion, in this approach, for Congress to
take up the separate bills and to pass
them en bloc.

The substitute before us, Madam
President, contains no such provision
to address the constitutional infirmity
that Mr. Dellinger pointed out.
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Now, President Bush has also been a
strong advocate of line-item veto, but
the top constitutional law expert of his
administration also has taken the posi-
tion that separate enrollment is uncon-
stitutional. Former Assistant Attorney
General Timothy Flanagan testified
before the Judiciary Committee as fol-
lows:

One type of line-item veto statute would
attempt to avoid the problem of the Con-
stitution’s all-or-nothing approach to Presi-
dential action on bills by providing that
after a bill had passed the House and Senate,
individual titles or items of the bill would be
enrolled and presented to the President as
separate bills.

Such an approach suffers from a number of
constitutional defects. First and foremost,
the Constitution plainly implies that the
same bill upon which the Congress voted is
to be submitted to the President. If the Con-
stitution’s text is to be read otherwise to
permit the presentment requirement to be
met by dividing a bill up into individual
pieces after Congress has passed it and before
presentment, then there is no logical reason
why the opposite process could not be per-
mitted. Congress could require individual ap-
propriation bills as well as others to be ag-
gregated into a giant omnibus bill before
presentment to the President as a single
opus.

And again this is what President
Bush’s top constitutional lawyer in the
Justice Department is telling us. He
concluded:

In my view, the Constitution permits nei-
ther result but requires that the bill be pre-
sented to the President as passed by Con-
gress.

As passed by Congress.

So the top constitutional experts,
Madam President, of both this adminis-
tration and the prior administration
agree that the separate enrollment ap-
proach taken by this substitute has
great constitutional problems.

Now, the amendment before us at-
tempts to address the constitutional
problems with the separate enrollment
approach by stating that each, each of
the separate bills enrolled and sent to
the President ‘“‘shall be deemed to be a
bill under clauses 2 and 3 of section 7 of
article | of the Constitution.”

Now we are going to amend the Con-
stitution by a statutory deeming proc-
ess, and how convenient.

| suppose we could pass other laws,
under this theory, which contravene
the Constitution, and deem those pro-
visions to be constitutional as well. We
do not have that power. We did not
have it before Chadha, when the Su-
preme Court wrote that we cannot
amend the Constitution by legislation.
And we do not have it after Chadha.

It does not do any good to deem sepa-
rate measures as bills. The question is
not whether they are bills in an ab-
stract sense, the question is whether
they are bills ““‘which shall have passed”
both Houses of Congress as required by
the Constitution.

These bits and pieces, the product of
disassembling a bill, these parts have
not passed either House in that form
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and may never have passed either
House in that form. No amount of
deeming, as convenient as it is, can
change that.

The Constitution does not say that
pieces and parts of bills passed by the
Congress may be presented to the
President. It does not say that line-
item vetoes or paragraphs or subpara-
graphs of bills passed by Congress shall
be presented to the President. It says
that the actual bills passed by Con-
gress shall be presented to the Presi-
dent for signature.

This may all sound like process and a
technicality, but it is the essence of
what we do around here. A vote for a
bill is not the same thing as a separate
vote on each of its provisions. The bill
is a whole and we finally vote on it as
a whole. We all vote for bills. | think
every one of us has said on the floor of
this Senate or on the floor of the House
or in a speech somewhere: | do not
agree with every provision in this bill
but | am going to vote for it because on
balance there are more good provisions
than bad provisions.

When we, as Members of the Senate,
vote for final passage of a particular
bill, we are not voting on each provi-
sion as though standing alone. We are
voting for the whole. And the reality
is—our real world is—that if we chop
up a bill into its component parts for
the President to sign we would be cre-
ating very different bills from the one
bill that actually passed the Congress.

Let me just take the supplemental
appropriations bill that we just passed.
This was a defense supplemental appro-
priations bill that was adopted last
week. By my count, there are approxi-
mately 78 separate items in this bill
and that does not include
suballocations, which would make it a
much larger number of items. But just
not including suballocations, | think
there are 78 separate items in this bill.
Each of these would be enrolled under
the Dole substitute before us. That in-
cludes 12 paragraphs of appropriations
for military personnel, 20 paragraphs of
rescissions—20 paragraphs of rescis-
sions of DOD appropriations—and 18
paragraphs of rescissions of non-DOD
funds. There are also 20 general and
miscellaneous provisions in here, in
this bill we just passed, which would
have to be enrolled separately under
the amendment before us.

| voted for this supplemental bill. |
did not vote for each of those 78 items
separately and | would not have voted
for a lot of those separately. Under the
approach that is before us now, the
President would be voting—each sepa-
rate 78, the President would be decid-
ing on whether to sign 78 separate bills,
whereas we did not vote separately on
78 separate bills, and a whole bunch of
those may not have passed as 78 sepa-
rate bills. And the whole bill may not
have passed had some of those 78 sepa-
rate items not been included in the
bill.

If we had a separate vote on each of
the separate items in the defense ap-
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propriations bill, some might have
passed, some might not have passed.
But we did not do that. We voted on
the package. If we had voted again on
each of these items separately, the
final outcome might have been very
different. Some may have voted for the
final bill, this full bill, specifically be-
cause of the inclusion of specific items
in the package. That may have actu-
ally won the vote of some of us. We do
that all the time. “Unless these provi-
sions, 1, 10, 30, and 38, are in this bill,
| cannot vote for it.”” If those items
were in separate bills, some of us may
have chosen not to vote for this single
supplemental appropriations bill.

Let me just give a couple of exam-
ples. Section 108 of the defense appro-
priations bill contains a requirement
for a report on the cost and the source
of funds for military activities in
Haiti. This is a separate section of the
bill, section 108. Under the substitute
before us, it would be separately en-
rolled and the President could veto it.
But some of us may have voted for the
funds provided in this bill for oper-
ations in Haiti only because there was
another provision in this bill requiring
a very important report. Would the ap-
propriation have passed without the re-
porting requirement? We do not know.
We did not vote on it.

Section 106 of this bill contains de-
fense rescissions. Those rescissions are
intended to pay for the appropriations
that are made in the bill. We are re-
scinding some previous appropriations
in order to pay for some current appro-
priations. Under the amendment before
us, each of the rescissions would be
separately enrolled and sent to the
President for signature. The President
could veto any or all of the rescissions.
But how many of us would have voted
for the appropriations if they were not
paid for by the rescissions? Would the
appropriations have passed without the
rescissions? That is a very basic point.
That was a matter of real contention,
as to whether or not we should be ap-
propriating money in this supple-
mental unless we were defunding,
unappropriating, rescinding previous
appropriations. Would that bill have
passed without those rescissions? We
do not know. We did not vote on that.

Under the substitute before us, the
President will decide whether to sign
separately the rescissions and the ap-
propriations. That is very different
from what we voted on, one package
with both.

The supplemental appropriations bill
that we passed last week was actually
a rather simple bill as appropriations
measures go. We routinely pass appro-
priations bills that contain hundreds,
even thousands of items. Here is a
quick listing of last year’s appropria-
tions bills, how many items they had,
not including what are now called
suballocations. | will get to that issue
in a moment. But without getting even
to pulling apart paragraphs, just look-
ing at paragraphs themselves, num-
bered or unnumbered, without sub-
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dividing paragraphs into suballo-
cations, last year’s appropriations bills
had the following number of items:
Commerce, Justice, and State had 214;
Defense, 262; Transportation, 150; for-
eign ops, 150; Agriculture, 160; Treas-
ury-Postal, 252.

I will stop there, and | ask unani-
mous consent the list be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

Commerce, Justice and State Appropria-
tions—214

Defense Appropriations—262

Transportation Appropriations—150

Foreign Operations Appropriations—151

Agriculture Appropriations—162

Defense Construction Appropriations—45

Veterans Affairs, HUD, and Indep. Agen-
cies—174

Treasury, Postal Service Appropriations—
252

Legislative Branch Appropriations—114

District of Columbia Appropriations—86

Mr. LEVIN. Madam President, I am
told one of the omnibus appropriations
bills that passed the Congress in the
mid-1980’s had over 2,000 line items.
Again, | think that is without those
suballocations, so we could multiply
that significantly.

Some of the items, by the way, some
of the items in appropriations bills in-
crease spending levels. We know that.
That is what is usually thought of
when we increase spending.

But other items in appropriations
bills decrease spending levels or they
set conditions on spending or they pro-
hibit spending for certain purposes. We
have provisions in appropriations that
reduce or limit spending. Those are re-
scissions. There are also conditions
placed on expenditures, and prohibi-
tions, again, for spending for particular
purposes.

If those provisions are placed in sepa-
rate sections, as they frequently have
been in the past, they could be vetoed
under the substitute before us. The
President could use the line-item veto
to actually repeal, to stop, the prohibi-
tions on spending that we put in the
appropriations bills. That would in-
crease spending. They are not uncom-
mon. Limitations on appropriations or
on rescissions are not uncommon. We
have plenty of them just voted on. Yet,
a line-item veto could be used. When
used against rescissions or prohibitions
on limitations, it could end up increas-
ing spending and not cutting spending.

The bottom line is that Members who
vote for an appropriations bill usually
do not support every item in it. We do
not vote on each of those items sepa-
rately. We would not know what the
result would be if we cast such votes on
each item separately. We finally vote
on an entire packet. That is the bill
that we pass, and that is the bill that
must be sent to the President under
the Constitution. | believe that in an
appropriations bill of any size, each of
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us likes some of the provisions and dis-
likes others. That balancing is the es-
sence of the legislative process. It is
what enables us to legislate. In many
cases, it is what enables us to cut ap-
propriations.

For instance, | may be willing to ac-
cept a significant cut in a program
that affects my State because | know
that a sacrifice will be shared, because
I know that in the bill it causes a cut
in a program that is good for my State
where other programs that benefit
other States are being cut in the same
bill. That does not mean that | would
have voted for the cut on the one ap-
propriation involving my State as a
freestanding measure. It is because the
pain is distributed as part of a package
so that we are often able to support an
overall measure.

The Constitution says one thing that
is so critical to this substitute. Only
those bills which shall have passed the
Senate and the House of Representa-
tives are to be sent to the President for
signature. The substitute before us
says something quite different; that
the President would get pieces of bills
that we have passed instead of the bills
themselves. That approach is plainly at
odds with the requirements of the Con-
stitution, and we should reject it.

Madam President, I do not know if
there are others who are waiting to
speak. I have some additional points
that 1 want to make on the practical
problems with the enrollment process
that relate to an amendment that |
will be offering tomorrow. I am won-
dering if 1 might ask my friend from
Wisconsin about how long he expects to
be, if I may ask unanimous consent to
make that inquiry.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Wisconsin.

Mr. FEINGOLD. Madam President, |
think roughly half an hour.

Mr. LEVIN. Madam President, | will
try to conclude in about 10 minutes
and then give my friend some time.

The PRESIDING OFFICER. The Sen-
ator may proceed.

Mr. LEVIN. Madam President, the
majority leader said yesterday that the
Senate would have an easy time adopt-
ing this substitute. One of the reasons
was that most of its provisions have
been considered by the Senate and
passed. There is a lot of new language
in the substitute. It is worth taking
some time to analyze that new lan-
guage. For example, the first half of
the substitute is devoted to points of
order against any appropriations bill
that fails to include in the bill lan-
guage detail that is in the committee
report. I do not think that has been
proposed before.

We tried to check the separate en-
rollment approach. 1 do not believe
that has ever been part of the bill be-
fore. 1 do not think it has been consid-
ered by the Senate. If I am wrong, |
will stand corrected. But it is going to
have a significant impact on the appro-
priations process. It is going to be
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much more rigid. We are going to have
much lengthier, cumbersome appro-
priations bills. But, nonetheless,
whether it is good or bad, it is different
from what we have had before.

But | want to focus on a different
provision. That is the definition of the
term “‘item.”” This provision is the key
to the entire bill because an “‘item” is
what must be separately enrolled. That
is the test of whether or not the enroll-
ment must be made separate by the
clerk. There is some very significant
new language in this substitute which
again, to the best of our ability, does
not appear in previous legislation that
we have considered.

The term “‘item’ means (a) with re-
spect to an appropriations measure;
No. 1, any numbered section; No. 2, any
unnumbered paragraph, or, No. 3, any
allocation or suballocation of an appro-
priation made in compliance with sec-
tion (2)(a) contained in a numbered sec-
tion or an unnumbered paragraph.

It is those words ‘‘allocation or
suballocation’ which are the new ma-
terial. The earlier bills referred to
items as being either numbered sec-
tions of a bill or unnumbered para-
graphs of a bill. So the enrolling clerk
could take any numbered section or
any unnumbered paragraph and sepa-
rate it out and enroll it. That is what
has been considered in these bills today
relative to separate enrollment. But
now in the substitute before us we have
an additional thing that has to be sub-
divided out. That is something called
an allocation or a suballocation of an
appropriation that is contained in ei-
ther a numbered section or an unnum-
bered paragraph.

How do we break the allocation or
suballocation out of a bill and enroll it
as a separate bill? We do not have to
wonder totally about that because the
Senator from Indiana has already
asked the enrolling clerk to put to-
gether a sample appropriations bill for
us based on last year’s Commerce-
State-Justice appropriations bill and
has asked the enrolling clerk to take
that actual bill and to subdivide it ac-
cording to this substitute. That is what
the Senator from Indiana called a trial
run. He is a very, very thorough and a
very thoughtful Senator and took the
time to go to the enrolling clerk and
say, ‘“Here, take last year’s State-Jus-
tice-Commerce appropriations bill and
apply the approach that is used in the
substitute to that bill.”

He explained on the floor the other
day—and he explained again this after-
noon—that we have all kinds of new
technology. We can use computers. We
can punch buttons, and we can sub-
divide bills in pieces. We do not have to
have the enrolling clerks in green eye-
shades who are trying to figure out
what is going on and type things out in
longhand. We have computers. ‘““Mod-
ern technology’ is what the Senator
referred to; ‘““miracle of modern tech-
nology.” It is no longer a difficult proc-
ess. He used the words ‘“‘easy, accurate
and fair.” | believe those are his words.
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I hope | am quoting him correctly. He
quoted the enrolling clerk last week.
He said it is at least 1,000 times faster
than the old system with today’s tech-
nology. Then he said he asked the en-
rolling clerk to do a trial run. He took
the largest bill that we passed, State-
Justice-Commerce and Judiciary, and
asked him to separately enroll it.

Well, the stack of paper which we got
from the enrolling clerk was pretty
thick. Here is a copy of the way it
came out. This is what we sent to the
President last year. This is what goes
to the President this year. The pam-
phlet was about 50 pages long. There
are 582 bills in here, or items. This is
just one appropriation bill. This is a 3-
inch-thick stack. Mind you, this is not
a 3-inch bill. This is 582 bills here that
go to the President—each separate,
signed by the Speaker, signed by the
President of the Senate, sent to the
President for signature. But that is
only the writer’s cramp part of it. That
is interesting, but that is just hours
and days of the President’s time.

Another interesting question is what
is in these pieces of paper, this trial
run, this bill, that was said to be so
successful by our friend from Indiana.
What is the product when you punch
the computer and come out with 582
pages, when you suballocate a para-
graph, you rip out a paragraph, and
you get a bill that can stand on its
own, with four corners? We tried look-
ing at that. Here is one of the bills. The
Chair has good eyes, but | am afraid
this is far away. | will read it. It has all
the formal headings, and it sure looks
like a bill. If you took a quick glance
at that, you would say it is a bill. It
has fancy writing at the top; it is itali-
cized. All good bills are italicized.
*“103d Congress, second session, in
Washington,” and then it says, ‘““An act
making appropriations for the Depart-
ment of Commerce, Justice, and State,
related agencies * * * be it enacted
* * * the following sums are appro-
priated out of the Treasury’’—and then
you get to the text of the bill. What
looks like a bill is incomprehensible.
This is the text of that bill. It says, ‘“‘of
which $200,000 shall be available pursu-
ant to subtitle (b) of title I of said
act.”

That is the bill the President is sup-
posed to sign in this test run. What
act? This act? No, not this act. If you
go back to the bill which no longer ex-
ists, which has been cut up like a sa-
lami into all these slices, then you can
figure out that they are not relating to
this act. It is some other act. It is the
crime bill of last year. The computer
generated this in a successful trial run.
Hundreds of pages are just like this.

(Mr. SANTORUM assumed the chair.)

Mr. McCAIN. If the Senator will
yield, has the Senator ever examined
the appropriations bills that are nor-
mally passed through here and tried to
ascertain which funds went where,
under what circumstances, and maybe
he can explain why it takes days,
weeks, sometimes months, to figure
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out who got what money under what
circumstances? | suggest—and | ask
the Senator from Michigan if that is
more complicated than that is, since |
have spent a lot of years trying to fig-
ure out where the pork goes in appro-
priations bills and it has taken weeks
and months for experts to figure it out.
I think it might be easier to figure it
out that way. All they have to do is
pick up the phone and ask, ‘“What is
that $200,000 or $300,000 for?”” And then
they can respond.

Mr. LEVIN. Where do you look to
find out?

Mr. McCAIN. You call up the people
who wrote the bill.

Mr. LEVIN. The bill—

Mr. McCAIN. It is far better, in my
view, to have a single line there than
the pork that is hidden away and
tucked into little areas of the appro-
priations bills which sometimes people
never ever find.

Mr. LEVIN. | tell my friend that at
least you can find them if you look. In
this bill you cannot find them. That is
the bill.

Mr. McCAIN. That is the bill. That
applies to a certain section, which all
you have to do is ask, ‘“What does it
apply to?”’ If the President asks that
and it applies to a piece of pork, he can
say, ‘“‘Fine, I will veto that.”

Mr. LEVIN. That is the whole bill. It
says, ‘‘$200,000 shall be available pursu-
ant to subtitle (b) of title”——

Mr. MCCAIN. Yes, and they might
say, “Well, it is a special project in
Michigan.”” And the President might
say, ‘‘Fine, thanks. Now | know that,
and | will veto it.”

Mr. LEVIN. There is no way of know-
ing if it is a special project. This is the
entire bill.

Mr. McCAIN. All they have to do is
ask.

Mr. LEVIN. If | can say to my friend
from Arizona, when the computer split
up this appropriations bill into these
pieces, this is the bill which the Presi-
dent signed. He can ask day and night
for all the information he wants. That
is what the bill says. In an appropria-
tions bill now, sure it may take you
some time to figure out what the cross-
walks are, but you can find out from
that bill and the conference report for
that bill exactly what it is. In this, 571
bills that are going to the President,
each one a separate bill, and it is gib-
berish, you cannot figure out what that
is.

Mr. McCAIN. If | can respond to my
colleague, and | know we are skirting
the rules of the Senate. All | have to do
is ask, “What section is that under;
what part of the entire bill was en-
rolled by the enrolling clerk?’ There
was a bill that was enrolled, and what
does that apply to? | think that is pret-
ty easy. | thank my colleague for his
patience.

Mr. LEVIN. My understanding is that
the whole bill is not enrolled by the
clerk. I am wondering whether the Sen-
ator is saying the bill, before it was
disintegrated, was enrolled.
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Mr. McCAIN. It was passed by both
Houses. So all | had to do was pick up
the bill and say, ‘“See what was in it.”
That is not really difficult.

Mr. LEVIN. My question of my friend
was, Was the bill that was passed ever
enrolled?

Mr. McCAIN. Portions were enrolled
that have appropriations associated
with them, obviously. But the bill as
passed is available for reference to be
looked at to find out where that ap-
plies to. In my view, that is far better
than looking through bills. And I have
spent hours in fine print, and we find
out we are spending $2.5 million to
study the effect on the ozone layer of
flatulence in cows, and nobody knew it
was in there until long after it was
spent. That is what we are trying to
stop here by having a single bill there
that says exactly what that is being
spent for. All you have to do is go back
to the original legislation that was
passed and you will know—the Presi-
dent will know whether or not to veto
it.

Mr. LEVIN. My question is, When the
Senator says the legislation that was
passed, the legislation no longer exists,
and would my friend agree that what
he called ‘“‘the bill, as passed” was
never enrolled? Would he agree?

Mr. McCAIN. | would agree that the
relevant portions of the bill that were
going to be signed into law were en-
rolled.

Mr. LEVIN. Would the Senator agree
that the bill as passed—passed as one
bill—was never enrolled as a bill?

Mr. McCAIN. No. | agree that the rel-
evant portions that are important to
the taxpayers of America were enrolled
in each separate bill. Again, | thank
my friend from Michigan.

Mr. LEVIN. Mr. President, let us go
back to what goes to the President.
That goes to the President. It is with-
out meaning. Nobody can look at this
bill. This is now a bill. This is no
longer a part of a bill. This is the bill.
Nobody looking at that is going to be
able to say what it means. One is going
to have to go back to a bill, which no
longer exists, and was never enrolled,
to try to figure out what that means.
Let me go into some more detail as to
what the complications are when one
does that.

This is another line that comes out
of the bits and pieces of Commerce,
State, Justice. This goes to the Presi-
dent. This is the bill. This is it. It is
one of 572 bills that go to the Presi-
dent. It reads, after the italic and all of
the other stuff—this is the total text:

. of which $6 million is available only for
the acquisition of high performance comput-
ing capability.

If he signs that, that is the law of the
land. That is a law. The $ million is
available only for this. That is a limi-
tation on something. It is a limitation
on the expenditure of funds.

What is it or what was it a part of?

Let us go back and look at what that
was a part of. That was part of the Pat-
ent and Trademark Office appropria-
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tions, State, Commerce, Justice, which
said the following, ‘““For necessary ex-
penses of the Patent and Trademark
Office provided by law, including de-
fense of suits . . . $83 million to remain
available until expended.”’

That is another bill, by the way.
That goes to the President just that
way.

Now, if the President signs the $83
million, he then, if you look back at
the bill that was passed but never en-
rolled, gets to this section: “Of which
$6 million is available only for the ac-
quisition of high performance comput-
ing capability.”

That is a restriction on the money.
That is a restriction on the $83 million.
It is a limit. If this is vetoed, then he
has greater use of the $83 million, not
less.

This is an example where an appro-
priations bill’s limitation, restriction,
limits the use of money, does not en-
large it.

And so, now what? Now we have an
appropriation of $83 million and if the
President signs that, if he does not
want to be limited in that way, he now
has $83 million to spend without any
limit. That is supposed to be an elimi-
nation of pork, to give the President
$83 million unlimited instead of $83
million with a restriction on it?

And then the one that | discussed
with the Senator from California. This
is a bill that goes to the President. The
total bill, total text: ““Of which not to
exceed $11 million shall remain avail-
able until expended for furniture and
furnishings related to new space alter-
ation and construction projects; and”’.

That is the text of a bill that goes to
the President of the United States. The
Senator from California said, “‘Well,
gee, the President should probably veto
that. We do not need new furniture and
furnishings.”

This says no more than $11 million,
not to exceed $11 million. This is a re-
striction on how much money will be
spent on furniture. This does not say
that $11 million must be spent. It says
not to exceed. It is exactly the opposite
of how the Senator from California in-
terpreted this. And that is the problem
of giving this kind of gibberish to the
President. There is no context.

In trying to give the President more
power, we are creating an approach
here which is going to be so cum-
bersome, so empty, such a void, so
much of an unrecognizable mishmash,
hundreds and hundreds and hundreds of
bills to the President like this.

By the way, a lot of Governors have
the line-item veto. A lot of States have
the line-item veto. | do not think there
is one State in the United States which
has a separate enrollment approach. If
there is, | would like to know about it.

This makes it impossible to know
what you are signing. The bill that
passed the legislature, in this case the
Congress, no longer exists. It was not
enrolled as a bill. It was split up, sliced
like a salami, sliced into bits and
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pieces, and the bits and pieces go to the
President. And somehow or other, the
President is going to figure out the
context.

Well, | think we can do a lot better
than that as a legislative process. That
is not what this process is all about.

Again, this is not my summary here.
This is not my test case. This is a real
test case of the Senator from Indiana,
who gave a real bill to an enrolling
clerk and said, “Apply the Dole ap-
proach, the separate enrollment ap-
proach, with these suballocations—I
emphasize the word ‘‘suballocations,”
because that is what these are —*‘and
apply it to a real bill.”” That is a test
case, said to be successful. “Punch a
computer button, folks. It will solve
our problems for us.” It is going to cre-
ate a lot more problems than we solve.

I have no doubt that we could craft
582 separate bills that actually put to-
gether the right allocations and
suballocations and the right conditions
so that it all made sense and the bills
could then really be signed or vetoed
independent of each other. They really
could be bills. They would not just be
like pieces of a puzzle thrown up into
the air and then coming down in 582
pieces. We could do that. We could ac-
tually craft 582 bills. It would be a lot
of work, but it is doable. But it is not
doable this way.

It would probably take a lot of effort
of the Appropriations staff working
around the clock for weeks to do it. We
would then all have to review it care-
fully to make sure that they really did
it right. Are the right conditions at-
tached to the right appropriations?

There is a name for that process. It is
called legislation. That is what the
name of that process is: legislation. It
is something that we do as Members of
Congress. It cannot be done by an en-
rolling clerk and it cannot be done by
a computer.

So | say to my colleagues, wherever
you are on this subject, whether you
are sure you are for the substitute or
not, get a copy of this separately en-
rolled document which the Senator
from Indiana got produced from the en-
rolling clerk. Get a copy of it before
you vote on the substitute before us,
because whichever way you are voting
on it, this is what we are going to be
producing for ourselves if it passes.
And we ought to be very careful.

It is worth taking the time to ana-
lyze this process and to make sure, in
trying to give the President additional
power, we are not creating total uncer-
tainty, total confusion, total chaos
and, | think, at the end of the game,
probably, instead of reducing expendi-
tures, perhaps increasing expenditures.

| yield the floor.

I took much more than the 10 min-
utes | said | would take at the end.

| thank my friend from Wisconsin for
his patience.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.
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Mr. McCAIN. Mr. President, | thank
my friend from Michigan for a very in-
telligent and persuasive argument.

I am sure, as the Senator from Michi-
gan mentioned, he knows that the leg-
islation will be written differently. The
process will change. In fact, this whole
line-item veto is a change in the proc-
ess.

The Senator from Michigan knows
very well that in envisioning the sepa-
rate enrollments taking place that
there will be legislation written in a
different fashion so that they will be
clear. Even if they are not totally
clear, the President of the United
States can ask what it applies to before
he signs or vetoes a bill.

Finally, | found it interesting that
the President of the United States, in
his comments today, did not find it a
difficult task. In fact, he said, | be-
lieve, that he looked forward to having
lots of signing pens and does not view
with such alarm the process or obsta-
cles that he may face as outlined by
the Senator from Michigan.

I yield the floor.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, |
thank the Chair, and | thank the man-
agers.

I ask unanimous consent that the
Simon amendment be temporarily set
aside so | can offer two amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 356
(Purpose: To amend the Congressional Budg-
et and Impoundment Control Act of 1974 to
limit consideration of nonemergency mat-
ters in emergency legislation)

Mr. FEINGOLD. Thank you, Mr.
President. I send amendment numbered
356 to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from  Wisconsin [Mr.
FEINGOLD] proposes an amendment numbered
356.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent further reading be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the pending amendment #374,
add the following:
SEC. . TREATMENT OF EMERGENCY SPENDING.

(a) EMERGENCTY APPROPRIATIONS.—Section
251(b)(2)(D)(i) of the Balanced Budget and
Emergency Deficit Control Act of 1985 is
amended by adding at the end the following
new sentence: ‘‘However, OMB shall not ad-
just any discretionary spending limit under
this clause for any statute that designates
appropriations as emergency requirements if
that statute contains an appropriation for
any other matter, event, or occurrence, but
that statute may contain rescissions of
budget authority.”.

(b) EMERGENCY  LEGISLATION.—Section
252(e) of the Balanced Budget and Emergency

The
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Deficit Act of 1985 is amended by adding at
the end the following new sentence: ‘‘How-
ever, OMB shall not designate any such
amounts of new budget authority, outlays,
or receipts as emergency requirements in the
report required under subsection (d) if that
statute contains any other provisions that
are not so designated, but that statute may
contain provisions that reduce direct spend-
ing.”.

(c) NEw POINT OF ORDER.—Title IV of the
Congressional Budget Act of 1974 is amended
by adding at the end the following new sec-
tion:

““POINT OF ORDER REGARDING EMERGENCIES

““SEC. 408. It shall not be in order in the
House of Representatives or the Senate to
consider any bill or joint resolution, or
amendment thereto or conference report
thereon, containing an emergency designa-
tion for purposes of section 251(b)(2)(D) or
252(e) of the Balanced Budget and Emergency
Deficit Control Act of 1985 if it also provides
an appropriation or direct spending for any
other item or contains any other matter, but
that bill or joint resolution, amendment, or
conference report may contain rescissions of
budget authority or reductions of direct
spending, or that amendment may reduce
amounts for that emergency.”.

(d) CONFORMING AMENDMENT.—The table of
contents set forth in section 1(b) of the Con-
gressional Budget and Impoundment Control
Act of 1974 is amended by inserting after the
item relating to section 407 the following
new item:

‘“SEC. 408. Point of order regarding emer-
gencies.”.

Mr. FEINGOLD. Thank vyou,
President.

This amendment is based upon legis-
lation, S. 289, the Emergency Spending
Control Act of 1995, which I introduced
on January 26 with the Senator from
Arizona [Mr. McCAIN], the manager of
the bill before the Congress, as well as
the Senator from Kansas [Mrs. KASSE-
BAUM], the Senator from California
[Mrs. FEINSTEIN], and the Senator from
Colorado [Mr. CAMPBELL].

This is a measure which had passed
the other body in the 103d Congress by
an overwhelming vote, and was de-
signed to limit consideration of non-
emergency matters in emergency legis-
lation.

The Washington Post, in an editorial
dated August 22, 1994, called this legis-
lation ‘‘a good idea.” And it is a good
idea.

The line-item veto legislation before
Congress is intended to allow the Presi-
dent to remove pork-barrel spending
from appropriations bills. This amend-
ment is designed to prevent some of
that pork from getting into appropria-
tions bills in the first place.

Anyone who has watched the con-
gressional appropriations process at
any length knows exactly what we are
talking about. An emergency appro-
priations bill begins moving through
the legislative process and it is almost
as if a red alert is sounded that a fast-
moving appropriations vehicle is on the
launch pad.

What happens, Mr. President, is staff
begin drafting legislative language to
insert some project that did not get
funded in the regular appropriations
bill or got left out in the conference

Mr.
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committee cutting floor, to insert into
this bill.

In some cases, the proponents simply
do not want to wait for a regular ap-
propriations bill to present their argu-
ments on behalf of an item. They just
see this opportunity of an emergency
bill to shortcut the whole process.

Mr. President, that is the way things
have operated in Congress for many
years. That is the way the Federal dol-
lars have poured into special projects
that might not otherwise be able to
compete for limited Federal funds.
That is the way that public confidence
in our ability to achieve fiscal dis-
cipline has been eroded over the years.

Mr. President, it is time that we stop
this abuse of the legislative process.
Emergency spending bills should be
limited to what they are supposed to be
for—emergency spending. They should
not become vehicles for an odd assort-
ment of spending projects.

As the Washington Post said in its
editorial last year, there should be no
“hitchhikers in an ambulance.”” Spe-
cifically, Mr. President, my amend-
ment limits emergency spending bills
solely to emergencies by establishing a
new point of order against non-
emergency matters other than rescis-
sions of budget authority or reductions
in direct spending, spending in any bill
that contains an emergency bill or an
amendment to an emergency measure
or a conference report that contains an
emergency measure.

Mr. President, as an additional en-
forcement mechanism this amendment
adds further protection by prohibiting
the Office of Management and Budget
from adjusting the caps on discre-
tionary spending or from adjusting the
sequester process for direct spending
and receipt measures for any emer-
gency appropriations bill if the bill in-
cludes extraneous items other than re-
scissions of budget authority or reduc-
tions in direct spending.

Mr. President, though this proposal,
like the underlying line-item veto
measure, can help in the fight to re-
duce the deficit, | want to stress that
process rules themselves do not solve
the deficit problem. No rule can—
whether it is a procedural rule of the
Senate, a statute, or even a constitu-
tional amendment.

The only way we can lower the defi-
cit is through specific policy action.
Still, Mr. President, the budget rules
can help Members maintain the kind of
discipline that is necessary to achieve
our goals of deficit reduction.

Mr. President, I am delighted that
the main coauthor of this amendment,
or the bill that led to this amendment,
is the manager on the majority side,
Senator McCAIN, who called me after
the election and said, “Aren’t there
some reforms items we can work on to-
gether?”” And this is one of the first we
chose to work together on.

In general, Mr. President, the rules
require that new spending—whether
through direct spending, tax expendi-
tures, or discretionary programs—be
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offset with spending cuts or revenue in-
creases.

However, the rules provide for excep-
tions in the event of an emergency, and
I think, rightly so. The deliberate re-
view through the Federal budget proc-
ess, weighing one priority against an-
other, in some cases may not permit a
timely response to an international
crisis, a national disaster, or some
other emergency.

In other words, Mr. President, we do
not ask that earthquake victims find a
funding source before we send them
aid. Mr. President, the emergency ex-
ception to our budget rules designed to
expedite a response to an urgent need
has become something very different.
It has become a loophole, abused by
those trying to circumvent the scru-
tiny of the budget process.

These abuses have taken essentially
two different forms: First, declaring
some expenditure to be an emergency
that is truly not an urgent or unex-
pected matter. A second approach is
adding nonemergency matters to emer-
gency legislation that is receiving the
special accelerated consideration that
appropriate emergency measures are
supposed to get.

Mr. President, this amendment does
not prevent every abuse of the emer-
gency spending exceptions to our budg-
et rule. In fact, it is only aimed at the
second problem | just identified. That
is, adding those nonemergency matters
to emergency legislation. This proposal
will not stop Congress and the Presi-
dent from declaring a matter to be an
emergency thus funding it by adding it
to the deficit when it is not truly ur-
gent or unexpected.

I am not saying we should not do
that. I am saying that is something we
must address in the future.

In fact, we saw this recently as last
year when the Department of Defense’s
continuing peacekeeping operation in
Somalia, Bosnia, Iraq, and Haiti were
declared emergencies, suddenly with
the costs added to our Federal budget
deficit.

In most cases, those operations had
been ongoing for significant periods of
time. They were not sudden, urgent, or
unforeseen costs which would have jus-
tified circumventing budget rules.

I offered an amendment last year
during floor consideration of H.R. 3759
to strike these questionable provisions.
Although there were only a handful of
votes for this amendment, a number of
Members expressed concern about
whether such spending was appro-
priately tied to the California earth-
quake emergency. The basic problem is
that when these spending items are
packaged together on a fast track, it is
difficult to separate questionable items
for fear of jeopardizing the entire
measure which is supposed to respond
to some very immediate human needs
in places such as California after the
earthquake.

Although this amendment does not
address this particular problem, it is
aimed at limiting the abuses surround-

March 21, 1995

ing emergency measures by helping to
keep those measures clean of extra-
neous matters on which there is not
even an amendment to make an actual
emergency designation.

When the appropriations bill to pro-
vide relief for the Los Angeles earth-
quake was introduced last session it of-
ficially did four things: Provided $7.8
billion for the Los Angeles quake, $1.2
billion for the Department of Defense
peacekeeping operations that | men-
tioned, $436 million for Midwest flood
relief, and $315 million more for the
1989 California earthquake.

Mr. President, it went a lot further
than that. By the time the Los Angeles
earthquake bill became law it also pro-
vided $1.4 million to fight potato fun-
gus, $2.3 million for FDA pay raises,
$14.4 million for the National Park
Service, $12.4 million for the Bureau of
Indian Affairs, $10 million for a new
Amtrak station in New York. | guess
we got on the wrong side of the country
on that one.

Mr. McCAIN. Will
spond to a question?

Mr. FEINGOLD. I am happy to re-
spond.

Mr. McCAIN. Is the Senator from
Wisconsin saying the San Andreas
fault extended all the way to New York
City?

Mr. FEINGOLD. Apparently, under a
new geographical approach used by the
Senate on this bill. We are hoping to
change that.

Mr. McCAIN. | thank the Senator.

Mr. FEINGOLD. To continue the lit-
any, including the Amtrak station in
New York, we not only had a geo-
graphical amazement with regard to
our continent, we had $40 million for
the space shuttle in the California
earthquake bill, $20 million for a fin-
gerprints lab, $500,000 for the U.S.
Trade Representative travel office, and
$5.2 million for the Bureau of Public
Debt.

Mr. McCAIN. Does the Senator say
$20 million for a fingerprints lab?

Mr. FEINGOLD. That is what | un-
derstand.

Mr. McCAIN. Where is the location of
that fingerprints lab?

Mr. FEINGOLD. | guess more the
eastern side of the United States than
the west.

Mr. McCAIN. | thank the Senator.

Mr. FEINGOLD. Although non-
emergency matters attached to emer-
gency bills are still subject to spending
caps established in the current budget
resolution as long as total spending re-
mains under those caps, as the Senator
well knows, these unrelated spending
matters are not required to be offset
with spending cuts.

In the case of the Los Angeles earth-
quake bill because the caps have been
reached, the new spending was offset
by rescission, but in my view those re-
scissions might otherwise have been
used for deficit reduction. We lost an
opportunity for deficit reduction of
those offsets because they had to be

the Senator re-
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used to offset the items | have just list-
ed that did not belong in the California
earthquake bill.

Moreover, by using emergency appro-
priations bills as a vehicle these extra-
neous proposals avoid the examination
through which legislative proposals
must usually go to justify Federal
spending.

If there is truly a need to shift funds
to these programs, an alternative vehi-
cle—a regular supplemental appropria-
tions bill, not an emergency spending
bill—is what should be used.

Mr. President, the amendment | am
offering today will end that kind of
misuse of the emergency appropria-
tions process. It is a reasonable first
step toward cleaning up our emergency
appropriations process.

Adding nonemergency extraneous
matters to emergency appropriations
not only is an attempt to avoid legiti-
mate scrutiny of our normal budget
process, it can also jeopardize our abil-
ity to actually provide relief to those
who are really suffering from a disaster
to which we are trying to respond.

Just as importantly, adding super-
fluous material to emergency appro-
priations bills degrades those very
budget rules on which we rely to im-
pose fiscal discipline. Mr. President, |
think that only encourages further ero-
sion of our efforts to reduce the deficit.

This amendment that | am offering
today to the line-item veto proposal
passed the other body in the last Con-
gress with overwhelming bipartisan
support, first as a substitute amend-
ment on a vote of 322 to 99, and then as
amended by a vote of 406 to 6.

So | urge my colleagues to support
this effort to end this abusive practice.
As | indicated in my opening remarks,
this amendment is both consistent
with and complementary to the under-
lying bill. It is an attempt to impose a
prior restraint on Congress so that this
kind of spending is not added in the
first place to an emergency spending
bill.

This amendment is an attempt to
make a fundamental change in the way
Congress has done business in the past.
Slipping pork projects into appropria-
tions bills may at one time have been
the hallmark of a successful legislator,
but I hope in this new era of fiscal con-
straint it is time that this practice
ended. | hope that this amendment will
receive the broad bipartisan support
that it surely deserves.

I wish to conclude this part of my re-
marks by again thanking the Senator
from Arizona for his work with me on
this and for his rather effective ques-
tioning during my presentation.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, | con-
gratulate the Senator from Wisconsin
on this amendment. | think it is a very
important one. | say with some mod-
esty, Mr. President, | believe that |
have come over the years to have a de-
gree of expertise on pork-barrel spend-
ing. | have found over the years that
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perhaps one of the most egregious
abuses of the legislative process is the
issue which the amendment of the Sen-
ator from Wisconsin addresses. That is,
when we have a genuine emergency
which requires near immediate action
because it is clear that there are Amer-
ican citizens who need help, and it is
our responsibility as a Congress to co-
operate with the executive branch and
provide that much-needed emergency
relief—in the case that the Senator
from Wisconsin was describing, the ter-
rible and tragic earthquakes in Califor-
nia—all too often we discover it is used
as a vehicle for pet projects, appropria-
tions which have no relation to the
emergency, bear no relation to the
emergency, and in fact are an egre-
gious abuse and misuse of the tax-
payers’ dollars.

I would suggest, if the Senator from
Wisconsin took the time, he and |
could go back through virtually every
emergency appropriations bill over the
past 10 or 15 years and would find simi-
lar abuses, some of them a bit amusing.

As | mentioned, San Andreas fault
stretched all the way to New York City
in one case and, of course, fingerprint
labs would probably not have been ap-
propriated in that fashion, at least
without some discussion and debate.

But the point is that rather than
look back and criticize, as | know nei-
ther the Senator from Wisconsin nor |
wish to do, it is time to look forward,
and that is to enact the amendment of
the Senator from Wisconsin to prevent
it in the future, so there will not be
any temptation involved.

I thank the Senator from Wisconsin
not only on this bill but a variety of
other issues where he has worked on
legislation which would restore, to
some degree anyway, the image that
the American people want to have of
this body, one that is responsible with
their tax dollars, behaves responsibly,
and is not going to act in a fashion
that makes them lose their confidence
in their ability to trust our Govern-
ment.

Mr. President, | suggest to the Sen-
ator from Wisconsin that on this
amendment it is possible it may be ac-
cepted. 1 have obviously some objec-
tions to a voice vote at this time. But
I know that the Senator from Wiscon-
sin may want the yeas and yeas, and
that is perfectly acceptable. But |
might suggest that he wait until to-
morrow to ask for the yeas and nays in
case it happens to be acceptable. It
may save time of this body.

So | assure the Senator from Wiscon-
sin, if it is objected to, | would also
make sure that the yeas and nays are
ordered and it not be disposed of on a
voice vote without his permission.

Mr. President, | yield the floor.

Mr. FEINGOLD. Mr. President, |
thank the Senator from Arizona. That
sounds like a very reasonable approach
to this amendment. | hope it can be ac-
cepted.

I wish to again thank him for his
willingness and effort to work on a bi-
partisan basis, and also for his personal
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efforts and the efforts of his staff over
the years to identify those pork
projects. | think it is one of the reasons
that these kinds of amendments have a
chance of prevailing in this environ-
ment.

Mr. President, | ask unanimous con-
sent to set aside my first amendment
so that I can call up my second amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 362 TO AMENDMENT NO. 347

(Purpose: To express the sense of the Senate
regarding deficit reduction and tax cuts)
Mr. FEINGOLD. Mr. President, |

have a second amendment No. 362 pend-

ing at the desk that I call up and ask
for its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Wisconsin [Mr.
FeINGOLD], for himself and Mr. SIMON, pro-
poses an amendment numbered 362 to amend-
ment No. 347.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the pending amendment No.
347, add the following:

SEC.

The

. SENSE OF THE SENATE REGARDING DEFI-
CIT REDUCTION AND TAX CUTS.

The Senate finds that—

(1) the Federal budget according to the
most recent estimates of the Congressional
Budget Office continues to be in deficit in
excess of $190 billion;

(2) continuing annual Federal budget defi-
cits add to the Federal debt which soon is
projected to exceed $5 trillion;

(3) continuing Federal budget deficits and
growing Federal debt reduce savings and cap-
ital formation;

(4) continuing Federal budget deficits con-
tribute to a higher level of interest rates
than would otherwise occur, raising capital
costs and curtailing total investment;

(5) continuing Federal budget deficits also
contribute to significant trade deficits and
dependence on foreign capital;

(6) the Federal debt that results from per-
sistent Federal deficits transfers a poten-
tially crushing burden to future generations,
making their living standards lower than
they otherwise would have been;

(7) efforts to reduce the Federal deficit
should be among the highest economic prior-
ities of the 104th Congress;

(8) enacting across-the-board or so-called
middle class tax cut measures could impede
efforts during the 104th Congress to signifi-
cantly reduce the Federal deficit, and;

(9) it is the Sense of the Senate that reduc-
ing the Federal deficit should be one of the
Nation’s highest priorities, that enacting an
across-the-board or so-called middle class
tax cut during the 104th Congress would
hinder efforts to reduce the Federal deficit.

Mr. FEINGOLD. | thank the Chair. |
also ask unanimous consent that Sen-
ator SiMoN of Illinois be added as a co-
sponsor to this sense-of-the-Senate
amendment having to do with tax cuts.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. FEINGOLD. | thank the Chair.

I rise now to urge my colleagues to
support the amendment that | have of-
fered with the Senator from Arkansas
[Mr. BuMPERS] and the Senator from II-
linois [Mr. SIMON], expressing the sense
of the Senate that reducing the Federal
deficit should be one of the Nation’s
highest priorities, and that enacting an
across-the-board, so-called middle-class
tax cut during the 104th Congress
would actually hinder efforts to reduce
the Federal deficit.

| have argued against broad tax cuts
on a number of occasions, and | am es-
pecially pleased to be joined by the
Senator from Arkansas and the Sen-
ator from Illinois in this effort. And |
might note that the manager of the bill
on the minority side, Senator EXON,
was one of the first people to identify
the absurdity in the rush to tax cuts.
He has been a very key leader on this
issue, both in his own right and as the
ranking member of the Budget Com-
mittee.

All of these Senators are passionate
advocates for deficit reduction. I am
also pleased to see that many others
share our concern that broad tax cuts
will impede our efforts to reduce the
deficit.

Today’s Washington Post featured a
story that included a number of state-
ments from colleagues in which they
expressed their concerns about broad
tax cuts at this time. The ranking
member of the Finance Committee, Mr.
MOoYNIHAN, of New York, was quoted as
saying that deficit reduction was the
issue and that tax cuts were out of
order. With his usual eloguence, the
senior Senator from New York has
nicely summarized the matter in two
short statements. Mr. President, defi-
cit reduction is the issue and tax cuts
are out of order.

Mr. President, the underlying meas-
ure before us proposes to enhance the
ability of the President to pare down
spending by exercising something like
a line-item veto authority. In great
part, this measure is before us because
of those continued budget deficits. Al-
though we certainly will not balance
the budget simply by granting the
President some form of a line-item
veto authority, many of us do feel that
such authority can in a small way help
alleviate some of the pressure on the
deficit.

Mr. President, the amount of pork
that the President can trim from our
budget pales in comparison to the ef-
fect a broad middle-class tax cut will
have on our deficit or that our resist-
ance to such a tax cut could have on
reducing the deficit.

The President’s budget proposes $63
billion in tax cuts. If the only change
we made to that budget was to elimi-
nate those tax cuts, we would save not
only that $63 billion but another $9 bil-
lion in interest costs for a total savings
of $72 billion in additional deficit re-
duction. In fiscal year 2000 alone, we
could lower the deficit by $24 billion
more than is projected, achieving near-
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ly $4 billion in deficit reduction just
from interest savings.

Mr. President, forgoing the tax cuts
imposed by the Contract With America
produces even more telling results. If
we just could resist the tax cuts called
for in the Contract With America, we
would save this country over $200 bil-
lion and about $20 billion in interest
costs alone.

Assuming those tax cuts were offset
with spending cuts, doing nothing more
to the budget than forgoing those pro-
posed tax cuts could reduce the deficit
by $80 billion in fiscal year 2000 and we
would be approaching an annual deficit
of $114 billion.

Mr. President, at this point I am de-
lighted to ask unanimous consent that
the senior Senator from Nebraska, Sen-
ator EXoN, also be added as an original
cosponsor of the sense-of-the-Senate
resolution.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. EXON. Mr. President, | want to
compliment my friend and colleague
from the State of Wisconsin. Let me
just make a brief statement in support
of the amendment he is offering. The
numbers speak for themselves, | sug-
gest. The Joint Committee on Taxation
has estimated that the tax cuts in the
so-called Contract With America will
worsen the deficit by over $700 billion
over the next 10 years. Added to that
the Congressional Budget Office has es-
timated that we will need to cut spend-
ing by $1.2 trillion to balance the budg-
et over the next 7 years. What this
means is that if we want to cut taxes
as proposed in the Contract With
America, we will have to make some
pretty dramatic additional cuts in
spending.

My position is that | am all for tax
cuts but we have to cut the deficit
first, then consider what we can do, if
anything, about tax cuts.

I thank my friend from Wisconsin. |
think it is a good amendment.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. FEINGOLD. Mr. President, |
thank the Senator from Nebraska. He
is the perfect person to be describing
the specifics of what this does about re-
ducing our Federal deficit. Nobody
knows the issue better. | can only say
my only regret is that the Senator has
chosen not to seek reelection. | think
his being here in the next 6 years would
be one of the keys to eliminating this
Federal deficit, but we will certainly
be delighted to have the benefit of his
great skills in the area of deficit reduc-
tion over the next several months.

Does the Senator have a question?

Mr. McCAIN. | thought the Senator
was finished. | am sorry.

Mr. FEINGOLD. | will continue just
a brief time longer.

Mr. President, let me take a couple
of other points on this matter of the
sense-of-the-Senate resolution.
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Some proponents of these tax cuts
argue that they have to be a high pri-
ority because the American people are
insisting on them. The Senator from
Louisiana [Mr. BREAUX] a distinguished
member of our tax-writing committee,
had a very good response to this con-
tention.

In today’s Washington Post he was
quoted as saying, ‘“We do not have a lot
of people marching on Washington ask-
ing for tax cuts.”

The Senator from Louisiana hit the
nail on the head. There is no great de-
mand for tax cuts, but there is wide-
spread support for us to cut spending
and to use those savings to reduce the
deficit.

I have been speaking out on this
issue for several months now, basically
since November 8 when 1 first saw the
Republican contract and then after |
saw the President’s proposal on Decem-
ber 15. | took issue with the President’s
proposed tax cuts last December on the
day he announced them, and | did so
because | felt tax cuts were just not fis-
cally responsible right now.

I concede that | would be tempted to
make this argument even without
strong support from my constituents.
Sometimes that is part of this job. The
voters elect you to make some tough
calls, not to constantly stick out your
finger to test the political winds before
every vote. On this issue, the people of
Wisconsin have been overwhelmingly
supportive. They realize what they
would get back in lower taxes—a mean-
ingful amount to many people—was
simply not worth the devastation it
would cause our Federal budget. In just
the last few weeks, the phone calls and
letters to my office have been running
7 to 1 in favor of reducing the deficit
over cutting taxes. Here are just a few
of the things they have been saying.

A gentleman from Janesville wrote:

As popular as a ‘““middle class tax cut” may
be, this is not the time for such action. . . .
| urge you to keep your eye on the prize.
Concentrate your efforts on balancing the
budget and then, begin to pay down our na-
tional debt. Please, do not make this process
more difficult by returning a pittance to this
over taxed citizen.

A woman from Prairie du Sac wrote:

. . . any tax cut at this time would be pure
folly. . . . Reducing the deficit must be the
number one priority of this Congress now
and for many years to come. Our country’s
economy is dependent on this. . . .

And a gentleman from Minong, just a
few miles from the Minnesota border,
wrote this to me:

It’s not that | don’t believe the middle
class deserve a tax cut. | just don’t think we
can afford to cut taxes when we can’t cover
our budget right now. . . . When we are out
of debt, then the time has come to grant tax
cuts. Not before.

My office has received hundreds of

calls and letters that are similar to
these.
And, though | do not presume to

speak for the constituents of other
Members, | think this view is widely
shared outside Wisconsin as well.
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A USA Today/CNN poll published on
December 20 found that 70 percent of
those polled said if Congress is able to
cut spending, then reducing the deficit
is a higher priority than tax cuts.

A Washington Post-ABC News poll
from January 6 showed that people fa-
vored deficit reduction over tax cuts by
a 3-to-2 margin.

And in a column in today’s Washing-
ton Post, James Glassman notes that
an NBC-Wall Street Journal poll found
only 13 percent of respondents said
taxes were the ‘“most important eco-
nomic issue facing the country’ while
nearly three times as many said it was
the deficit.

Mr. President, while polling often
can be one-dimensional measures of
opinion, there was nothing one-dimen-
sional about the response to the field
hearings of the House Budget Commit-
tee on this matter.

The crowds that attended those hear-
ings showed clear, vocal majorities
supporting deficit reduction over tax
cuts.

Mr. President, it is frustrating to
hear constituents, who could certainly
use the money, urge Congress to make
deficit reduction a higher priority than
tax cuts, and then watch the rush to
see who can propose the bigger tax cut.

In his column, Mr. Glassman calls
upon Republicans to immediately
shelve their plans to cut taxes this
year and instead devote all their en-
ergy to cutting spending.

I will add that | think both Demo-
crats and Republicans should shelve
plans to cut taxes.

Let us focus on the task of identify-
ing spending that can be cut, and then
use the savings we achieve from those
cuts to reduce the deficit.

Mr. President, | ask unanimous con-
sent that copies of the column by
James Glassman, and the story head-
lined ‘““Senate GOP Prepares to Invali-
date Tax Provisions of House ‘Con-
tract,””” both from today’s Washington
Post, be included in the RECORD at this
point.

There being no objection, the articles
were ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Mar. 21, 1995]

SHELVE THE TAX CUTS
(By James K. Glassman)

Republicans should immediately shelve
their plans to cut taxes this year and instead
devote all their energy to cutting spending.

Don’t get me wrong. | think taxes are too
high. They now consume a bigger share of
the average family’s expenses than housing,
food, clothing and medical costs combined.
High taxes are a drag on economic growth
and a license for government to increase
wasteful spending. And our current tax sys-
tem bears much of the blame for the shame-
fully low U.S. savings rate.

For these reasons, tax reform is a neces-
sity, and a flat tax or a consumption tax is
almost certainly the best answer. But such
changes can’t possibly be approved in 1995—
or even 1996. Americans need a full-scale de-
bate, preferably during a presidential cam-
paign.

Instead of building support for major re-
form later, the Republican strategy this year
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is to enact a typical Christmas-tree tax bill,
festooned with baubles for businesses, inves-
tors, retirees and middle-class families.
President Clinton introduced his own, small-
er tax cut plan in February.

Tax relief is normally a crowd pleaser, but
not today. On fiscal matters, Americans
seem to have just one thought in mind: Bal-
ance the budget. Only 13 percent of respond-
ents to an NBC-Wall Street Journal poll said
taxes were the ‘““‘most important economic
issue facing the country’ while nearly three
times as many said it was the deficit.

“They aren’t thinking taxes now,” says
Kellyanne Fitzpatrick of the Luntz Research
Cos. of Arlington, the firm that helped House
GOP leaders draw up the Contract With
America. ‘““People are vehement about hav-
ing spending cuts first.”

Politicians are at last starting to notice
how the public is ordering its priorities. On
Capitol Hill last week, | found no members
who were truly enthusiastic about tax cuts.
Economists aren’t clamoring for them ei-
ther. With gross domestic product rising
nicely, the cuts aren’t needed as a short-
term economic stimulus; on the contrary,
they’ll probably boost inflation.

So the logical conclusion is to forget taxes
entirely for this year. Unfortunately, the
Contract has a mind of its own.

Last week, the tax-relief bill passed the
Ways and Means Committee on a party-line
vote. It includes a reduction in the capital-
gains rate, a tax credit of $500 per child for
families earning up to $200,000, a revival of
IRAs, a modest credit to make up for the
“marriage penalty’ on two-earner couples
and a few other goodies. Over the next five
years, the changes in the bill will make the
deficit a total of about $190 billion larger
than current projections.

The bill is scheduled for a vote in the
House next week, and already dozens of Re-
publicans are asking House Speaker Newt
Gingrich to scale it back. They know that,
based on projections by the Congressional
Budget Office, we can allow federal spending
to rise another $350 billion between now and
2002 and still balance the budget—but only if
we refrain from reducing tax revenue.

If the tax bill passes, it goes next to the
Senate Finance Committee, whose chairman,
Sen. Bob Packwood (R-Ore.), has indicated
that his panel would give it a frosty recep-
tion. Packwood is a big thinker who almost
certainly would prefer reforming the whole
tax system—but only after spending is cut, a
step he believes will lead to lower interest
rates as the government’s borrowing require-
ments fall.

Either a consumption tax or a flat tax
would remedy two of the greatest problems
of the current system—that it’s too com-
plicated and that it imposes marginal rates
so high they discourage investing. The flat
tax also has an amazing appeal that many
politicians have overlooked: Americans at
all income levels believe it’s more fair than
what we have now; they suspect that fat cats
use loopholes to avoid their fair share.

Under the flat tax proposed by House Ma-
jority Leader Dick Armey (R-Tex.) earlier
this year, a married couple making less than
$26,200 would pay no federal income tax. Be-
yond that, the rate would be 17 percent on all
income, with no deductions allowed.

A flat tax could easily be linked by law to
a balanced-budget requirement: At the start
of each year, Congress would have to set a
single rate (whether it’s 17, 18 or 22 percent)
that would bring in enough revenues to cover
federal expenses. That would be as powerful
a deterrent to overtaxing and overspending
as any constitutional amendment.

Fitzpatrick says that Luntz has conducted
polling nationwide and focus groups in three
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cities, and the results are clear: “The flat
tax is a big home run for everybody.”

She added, however, that Americans are so
intent on balancing the budget that ‘“‘some
people in the focus groups actually com-
plained that they themselves would pay zero
under a flat tax. They want to contribute
something to balancing the budget.”

Gingrich would be nuts to ignore that kind
of sentiment. He should postpone the tax-re-
lief vote indefinitely, concentrate on spend-
ing cuts and lay the groundwork for Repub-
licans to run on a flat-tax platform next
year—unless Clinton is cleaver enough to
beat them to it.

[From the Washington Post, Mar. 21, 1995]

SENATE GOP PREPARES TO INVALIDATE TAX
PROVISIONS OF HOUSE ‘CONTRACT’

(By Eric Pianin and Dan Morgan)

Senate Republicans have begun moving on
several tracks to rearrange key tax and
spending provisions of the House GOP’s
“Contract With America.”

Senate Finance Committee Republicans
emerged from a weekend retreat with their
Democratic colleagues resolved to block pas-
sage of the House GOP’s $188 billion tax cut
package and to put off action on tax reliefs
proposals until Congress completes work on
the major deficit reduction this summer.

Finance Committee Chairman Bob Pack-
wood (R-Ore.) said yesterday that Congress
would reduce the deficit by ‘“‘an immense
magnitudes beyond what people believe is
possible,” but that major tax reductions
along the lines advocated by House Repub-
licans were not in the cards.

“To the extent that we can both reduce the
deficit to zero over seven years and have tax
cuts, so much the better,”” Packwood said in
a speech to the national Association of Man-
ufacturers. “But | don’t thing we should put
the priority of tax cuts first and then reduc-
ing spending later.”

House Republican leaders plan to complete
work on their tax package—including both a
$500-per-child tax credit for families making
up to $200,000 a year and a sharp reduction in
the capital gains tax—before Congress leaves
for the Easter recess. Nearly 100 Republicans
plan to deliver a letter to the House GOP
leadership today, urging that the credit be
targeted to families making a maximum of
$95,000 a year.

However, an aide to House Speaker Newt
Gingrich (R-Ga.) said such a change is un-
likely.

Sen. Daniel Patrick Moynihan (N.Y.), the
ranking Democrat on the Finance Commit-
tee, who attended the weekend retreat, said
Democrats and Republicans generally agreed
that “‘deficit reduction was the issue’ and
that “‘tax cuts were out of order.””

Sen. John Breaux (D-La.), another com-
mittee member at the retreat, said, ‘““We do
not have a lot of people marching on Wash-
ington asking for tax cuts.”

But committee member Sen. Charles E.
Grassley (R-lowa) predicted that some
““modest’”’ tax relief would emerge from Con-
gress later this year to satisfy the demands
of Sen. Phil Gramm (Tex.), a Republican
presidential candidate, and other conserv-
atives sympathetic to the House tax propos-
als.

“They [the tax cuts] don’t have to be as
great as the House wants and they must be
oriented toward the family,”” Grassley said.

The Senate also may put its imprint on a
recision bill passed last week by the House
that would pare $17.1 billion from spending
that had been approved in the current budg-
et. Cumulatively, the bill would reduce con-
gressional ability to make spending commit-
ments by $40 billion to $50 billion over five
years.
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The House legislation exempted defense
and military construction accounts, but Sen.
Mark O. Hatfield (R-Ore.), who chairs the
Senate Appropriations Committee, said yes-
terday that he has directed that those ac-
counts be screened for possible cuts as well.

Some Democrats and Republicans say defi-
cit reduction should take precedence over
everything, including tax cuts and increases
in Pentagon spending, or the spending cuts
could be branded as imprudent and unfair.

The liberal-leaning Center on Budget and
Policy Priorities concluded that 63 percent
of the House cuts are in programs for low-in-
come families and individuals. Hatfield sug-
gested yesterday in an interview that mili-
tary spending could not be ‘“‘disconnected”
from the deficit problem any more than the
tax cut issue could be.

“They’re asking people to make sacrifices
at the same time they’re saying military
spending must escalate,’” he said.

On Sunday, House Budget Committee
Chairman John R. Kasich (R-Ohio) said
House Republican leaders had agreed to
freeze defense spending at the current $270
billion for at least the next five years, rather
than increasing it.

Hatfield, who was attacked by senators
within his own party for casting the lone Re-
publican vote against the balanced budget
amendment, indicated that the size of the
Senate’s spending recision package would be
in the same “ballpark’ as the House-passed
version, but with different spending cuts.

In addition to possibly tapping defense and
military contruction, Hatfield said the Ap-
propriations transportation subcommittee
that he chairs probably would make deeper
cuts than the House did.

“We’ll never balance the budget on the
baseline of discretionary spending,’”” Hatfield
said, referring to the one-third of the total
budget that does not cover interest on the
debt or Social Security, Medicare and other
such “‘entitlement’ programs.

Speaking to reporters after his speech to
the manufacturers association, Packwood
said that he agreed with Republican budget
committee leaders in the House and Senate
that the budget could be balanced by 2002
merely by slowing the growth of spending by
$1 trillion or more, but that ‘“nothing is sa-
cred,” including Social Security and other
entitlement programs.

“l have said all along Social Security
should be on the table,” he said, but ‘“‘we
haven’t crossed that yet.” Packwood said
that while cuts in Social Security benefits
have been ruled out by Republican leaders,
his committee would consider trying to
eliminate a bias in a formula that overstates
cost-of-living adjustments in Social Security
payments.

Mr. FEINGOLD. Mr. President, | un-
derstand the majority leader intends to
stack votes on amendments offered to-
night for some time to be determined
and | ask unanimous consent, on the
amendment | just proposed, it be in
order to ask for the yeas and nays.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. FEINGOLD. Mr. President, I will
defer the request for the yeas and nays
on the first amendment in response to
the suggestion of the manager, the
Senator from Arizona. | thank both the
managers for their kindness and co-
operation in my opportunity to offer
these amendments.

| yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. EXON. Mr. President, | ask for
the regular order with regard to the
Simon amendment No. 393.

Mr. McCAIN. Mr. President, | object.

Mr. President, | had not finished with
the debate on the amendment.

Mr. EXON. Mr. President, | withdraw
the request.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr. President, | just
want to briefly respond to the amend-
ment of the Senator from Wisconsin. |
know there will be objection on this
side, as he knows. The so-called Con-
tract With America was clear on the
point that middle-income Americans—
middle-class Americans—deserve a tax
cut. | understand the Senator from
Wisconsin’s zeal to balance the budget.
| appreciate it. | believe | share it.

I would like to point out that in 1950,
a median-income family of four in
America—that is a man, woman, and
two children—sent $1 out of $50 of their
income to Washington, DC, in 1950. In
1990 that same family of four, median-
income American family, sends $1 out
of every $4 to Washington, DC, in the
form of taxes. Then, when you put on
State and local taxes, they rapidly
jump up into the 40 percent bracket. If
we do not add another entitlement pro-
gram between now and the turn of the
century, if we do not add one penny to
Federal spending, that number will be
$1 out of every $3.

I say to my friend from Wisconsin,
we cannot afford to lay this burden on
middle-income Americans or we will
see the disappearance of middle-class
America. They are staggering under a
crushing tax burden. | believe it makes
it much more difficult to both reduce
the deficit and enact tax cuts, but I,
frankly—maybe the Senator from Lou-
isiana has not heard of people march-
ing on Washington, saying ‘‘cut taxes.”
Around April 15 there will be people
marching on my office and calling my
office when they file their income
taxes again this year and find out that,
again, their taxes have gone up and it
will now require, | believe the date is
May 15, to which they will work in
order to pay their State and local and
Federal taxes before they start earning
a penny for themselves and their fami-
lies.

I understand very well what this $4.8
trillion debt, now projected by 1996 to
be a $5.2 trillion debt, can do to Amer-
ica. But | also know what a crushing
tax burden means to the average Amer-
ican family which is bearing an enor-
mous burden and that burden has con-
tributed significantly to the most star-
tling and, in my view, alarming polling
number, polling statistic, that we got
out of the 1994 elections. That is that
the majority of Americans who voted
in the 1994 election do not believe that
their children will be better off than
they are. They believe that for a vari-
ety of reasons, | say to my friend from
Wisconsin. But one of the reasons they
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say that is that they do not believe
they will have enough income to pro-
vide for their children’s futures.

The essence of the American dream,
as most of us know it, is that people
came to this country, worked hard, put
in sweat and blood and tears in order
to ensure the future generations—their
children—would have a better oppor-
tunity than they.

| say to my friend from Wisconsin,
that is not the case anymore. One of
the reasons for that is because they see
so many of their hard-earned dollars
going to Washington and to State and
local taxes, so they do not believe they
will be able to afford to pay for their
medical bills, their children’s edu-
cation, and the other necessities that
are required for people, not only for the
rest of their lives but to ensure the fu-
ture of their children.

But | do not disagree with the Sen-
ator from Wisconsin about the
daunting task we face when we say we
are both going to reduce the deficit and
the debt and at the same time relieve
the tax burden on middle-income
Americans.

Mr. President, | apologize for inter-
rupting the Senator from Nebraska. |
just wanted to respond to the Senator
from Wisconsin on this amendment. |
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, | will
be very brief. 1 had an opportunity to
speak, but this may be the only debate
on this amendment the way this is
structured.

Let me make two quick points. First
of all, I am pleased to note this is a
nonpartisan issue. Everyone watching
should be aware things are not break-
ing down on a partisan basis. There is
a disagreement on the Republican side
and there is a disagreement on the
Democrat side whether we can go with
tax cuts. | think it is heartening for
people to realize the Senate can func-
tion in this way and we can resolve the
issue on other than a Democrat or Re-
publican basis, and | hope that is the
way this tax cut debate will continue.

The other point | would just make in
response to the Senator from Arizona
is that | am also willing to examine the
impact that this issue of tax cuts and
deficit reduction has on the bottom
line for American families. | had a
meeting yesterday in Wisconsin with a
business advisory group, and the busi-
ness men and women there were abso-
lutely convinced that doing the tax
cut, rather than using the money for
deficit reduction, would mean that the
actual budgetary picture of those indi-
vidual families would be worse with the
tax cut, for two reasons. One, they be-
lieved if we do not reduce the deficit as
dramatically as we can right now, in
other words not using the tax cuts,
that the interest we have to pay on the
Federal debt will inevitably cause
them to have less money of their own
because so much of our national econ-
omy will be going toward paying the
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horrible burden that the
the debt already causes.

The other point was very specific.
Their belief was that the increase in in-
terest rate that will occur because of
the failure to deal with the deficit, and
possibly because of the tax cuts, could
generate an inflationary effect and
would mean a greater increase in their
costs monthly in the form of interest
on car payments and home payments.

So | think the Senator’s analysis is a
fair approach, not just the macro-
economic one of what happens to the
whole society and our deficit, but the
macroeconomic issue of what happens
to those individual families. | hope, as
we go on this debate, that we will look
at it from both points of view. Both are
central to this issue.

| thank the Chair. I yield the floor.

Mr. EXON. Mr. President, what is the
pending question?

The PRESIDING OFFICER. The
pending question is amendment 393 of-
fered by the Senator from Illinois.

AMENDMENT NO. 393, AS MODIFIED, TO
AMENDMENT NO. 347

(Purpose: To provide for expedited judicial

review)

Mr. EXON. Mr. President, the Sen-
ator from Illinois and the Senator from
Arizona have been working on the lan-
guage of the Senator’s amendment on
judicial review that was debated brief-
ly an hour or so ago. Senator SIMON has
given me language that he believes ad-
dresses the concerns of the Senator
from Arizona regarding severability.
Senator SIMON asked me to seek to
modify his amendment to reflect the

interest on

changes.
So, Mr. President, on behalf of the
Senator from Illinois, 1 send a modi-

fication of his amendment numbered
393 to the desk, and | ask that it be so
modified.

The PRESIDING OFFICER. Is there
objection? The amendment is so modi-
fied.

The amendment (No. 393), as modi-
fied, to amendment No. 347, is as fol-
lows:

At the appropriate place in the bill, insert
the following:

SEC. .JUDICIAL REVIEW.

(a) EXPEDITED REVIEW.—

(1) Any Member of Congress may bring an
action, in the United States District Court
for the District of Columbia, for declaratory
judgment and injunctive relief on the ground
that a provision of this Act violates the Con-
stitution.

(2) A copy of any complaint in an action
brought under paragraph (1) shall be prompt-
ly delivered to the Secretary of the Senate
and the Clerk of the House of Representa-
tives, and each House of Congress shall have
the right to intervene in such action.

(3) Any action brought under paragraph (1)
shall be heard and determined by a three-
judge court in accordance with section 2284
of title 28, United States Code.

Nothing in this section or in any other law
shall infringe upon the right of the House of
Representatives or the Senate to intervene
in an action brought under paragraph (1)
without the necessity of adopting a resolu-
tion to authorize such intervention.

(b) APPEAL TO SUPREME COURT.—
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Notwithstanding any other provisions of
law, any order of the United States District
Court for the District of Columbia which is
issued pursuant to an action brought under
paragraph (1) of subsection (a) shall be
reviewable by appeal directly to the Su-
preme Court of the United States. Any such
appeal shall be taken by a notice of appeal
filed within 10 days after such order is en-
tered; and the jurisdictional statement shall
be filed within 30 days after such order is en-
tered. No stay of an order issued pursuant to
an action brought under paragraph (1) of sub-
section (a) shall be issued by a single Justice
of the Supreme Court.

(c) EXPEDITED CONSIDERATION.—

It shall be the duty of the District Court
for the District of Columbia and the Su-
preme Court of the United States to advance
on the docket and to expedite to the greatest
possible extent the disposition of any matter
brought under subsection (a).

(d) SEVERABILITY.—

If any provision of this Act, or the applica-
tion of such provision to any person or cir-
cumstance is held unconstitutional, the re-
mainder of this Act and the application of
the provisions of such Act to any person or
circumstance shall not be affected thereby.

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment of the Senator from Illi-
nois, as modified.

The amendment (No. 393), as modi-
fied, was agreed to.

Mr. EXON. Mr. President, | ask unan-
imous consent that the pending amend-
ment be temporarily set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 402 TO AMENDMENT NO. 347
(Purpose: To provide a process to ensure that

savings from rescission bills be used for

deficit reduction)

Mr. EXON. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Nebraska [Mr. EXON]

proposes an amendment numbered 402 to
amendment No. 347.

Mr. EXON. Mr. President, | ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the matters proposed to be
inserted, insert the following:
SEC.

(a) Not later than 45 days of continuous
session after the President vetoes an appro-
priations measure or an authorization meas-
ure, the President shall—

(1) with respect to appropriations meas-
ures, reduce the discretionary spending lim-
its under section 601 of the Congressional
Budget Act of 1974 for the budget year and
each out year by the amount by which the
measure would have increased the deficit in
each respective year;

(2) with respect to a repeal of direct spend-
ing, or a targeted tax benefit, reduce the bal-
ances for the budget year and each outyear
under section 252(b) of the Balanced Budget
and Emergency Deficit Control Act of 1985 by
the amount by which the measure would
have increased the deficit in each respective
year;

(b) EXCEPTIONS.
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(1) This section shall not apply if the ve-
toed appropriations measure or authoriza-
tion measure becomes law, over the objec-
tions of the President, before the President
orders the reduction required by subsections
(@)(1) or (@)(2).

(2) If the vetoed appropriations measure or
authorization measure becomes law, over the
objections of the President after the Presi-
dent has ordered the reductions required by
subsections (a)(1) or (a)(2), then the Presi-
dent shall restore the discretionary spending
limits under section 601 of the Congressional
Budget Act of 1974 or the balances under sec-
tion 252(b) of the Balanced Budget and Emer-
gency Deficit Control Act of 1985 to reflect
the positions existing before the reduction
ordered by the President in compliance with
subsection (a).

Mr. EXON. Mr. President, let me just
briefly address this because | had
talked briefly about it earlier. This
amendment would add to the bill what
is called a lock box to insure that any
and all savings achieved as a result of
the line-item veto under the bill would
go to deficit reduction. This is simply a
truth-in-advertising amendment. All
this amendment does is to ensure that,
if you promise deficit reduction in a
veto, you actually have to deliver defi-
cit reduction at the end of the day.

I have nothing further on the amend-
ment at the present time. | assume we
will have, if it is not accepted, prob-
ably a vote on it on tomorrow.

Mr. McCAIN. Mr. President, I am in
support of the concept of this amend-
ment. | think clearly any savings
should go to reduce the deficit. There
are objections on this side of the aisle
at this time.

So | withhold approval. But hopefully
some of those objections can be satis-
fied before being voted on tomorrow.

| agree with the Senator from Ne-
braska that any savings should go to
deficit reduction rather than expendi-
tures on other Government programs.

Mr. EXON. Mr. President, | thank my
colleague from Arizona.

Mr. McCAIN. Mr. President, it has
been a long day for the Senator from
Nebraska. | will try to be relatively
brief. 1 do not believe there are any
more amendments proposed for to-
night.

I would just like to make some addi-
tional comments and then proceed to
wrap up, since we will be beginning at
the hour of 9:30 in the morning, it is
my understanding.

Mr. President, | wanted to discuss
this issue that has been heavily argued
today as far as the constitutionality of
separate enrollment. Earlier today, he
included in the RECORD a statement
from Mr. Johnny Killiam, who is the
senior specialist on American constitu-
tional law in the Congressional Re-
search Service. The subject of this
memorandum is the separate enroll-
ment bill and the Constitution. | am
not going to read the entire thing. |
would like to again repeat the conclud-
ing paragraph of his 12-page disserta-
tion on the constitutionality of sepa-
rate enrollment.

He says:
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In conclusion, we have argued that the
deeming procedure may present a political
question unsuited for judicial review, and,
thus, that Congress would not be subject to
judicial review. We have considered, on the
other hand, that the courts may find that
they are not precluded from exercising au-
thority to review this proposal. If the pro-
posal is reviewed by the court, and even if it
is not, we have presented an argument lead-
ing to sustaining the deeming procedure as
not in violation of the principle that a bill in
order to become law must be passed in iden-
tical versions by the House of Representa-
tives and the Senate. Because of the lack of
available precedent, we cannot argue that
any of the three versions of the argument is
indisputably correct. Indeed, there are ques-
tions about all three. In the end, Congress
must exercise a constitutional judgment
when deciding on passage of the proposal.

What Mr. Killiam has said—and it is
a very in-depth and in some ways eso-
teric discussion—various cases have ap-
peared before the Supreme Court, and
he argues at the end of his dissertation
that there are arguments that lead in
favor of the constitutionality of sepa-
rate enrollment, but it could be subject
to judicial review.

And his last sentence, | think, is
probably the most operative, where he
said:

In the end, Congress must exercise a con-
stitutional judgment when deciding on pas-
sage of the proposal.

| also say to those who are concerned
about the constitutionality of this
issue, the Simon amendment—and a
similar amendment was adopted by the
House of Representatives—will call for
expedited judicial review. We will find
out. | am not using that as an argu-
ment for somebody who feels there is a
clear constitutionality problem here
and believes it is unconstitutional to
therefore vote for this legislation just
because it is going to receive judicial
review. But | am saying to those who
may have some doubts that this issue
will be resolved and resolved in a very
short period of time.

| also want to take a few minutes to
quote from Judith Best, who has been a
well-known expert on this particular
issue. It is a very short quote. This
part of her dissertation, entitled “The
Constitutional Objection.”

The objection is that the proposal is un-
constitutional—

Meaning separate enrollment is un-
constitutional.
because it would change the Constitution,
specifically the veto power, by act of Con-
gress alone. The response is as follows: Arti-
cle I, section 5 of the Constitution permits
this procedure. Nothing in Article I, section
7 is violated by this procedure. Under this
proposal, all bills must be presented to the
President. He may sign or veto all bills. He
must return vetoed bills with his objections.
Congress may override any veto with a two-
thirds majority of each House. Under Article
I, section 5, Congress possesses the power to
define a bill. Congress certainly believes that
it possesses this power, since it alone has
been doing so since the first bill was pre-
sented to the first President in the first Con-
gress. If this construction of Article I, sec-
tion 5 is correct, the definition of a bill is a
political question and not justiciable. Promi-
nent on the surface of any case held to in-
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volve a political question is found a tex-
tually demonstrable constitutional commit-
ment to issues to a coordinate political de-
partment. A textually demonstrable con-
stitutional commitment of the issue to the
legislature as found in each House may de-
termine the rules of its proceedings. Con-
gress may define as a bill a package of dis-
tinct programs and unrelated items to be
separate bills. Either Congress has a right to
define a bill or it does not. Either this pro-
posal is constitutional or the recent practice
of Congress informing omnibus bills contain-
ing unrelated programs and nongermane
items is constitutionally challengeable. If
the latter, the President would be well ad-
vised to bring such suit against the next om-
nibus bill.

I think, basically, Professor Best lays
it out there. The Congress has a right
to determine what a bill is. The Con-
gress may define as a bill a package of
distinct programs and unrelated items.
And her argument, which | support, is
that therefore the Congress of the
United States can define a single en-
rollment which was part of a package
as a bill as well.

But we will probably have much
more debate on that in the couple of
days ahead. | want to express again my
admiration for Senator BYRD, the Sen-
ator from West Virginia, for his erudite
and compelling and well-informed ar-
guments. | watched a great deal of the
debate today between the Senator from
Indiana and the Senator from West
Virginia. | think it was edifying, and |
think many of my colleagues had the
opportunity to observe them. | think
most of the arguments concerning con-
stitutionality, enrollment, and other
aspects of the line-item veto were well
described. I, again, express my admira-
tion for the talent and enormous
knowledge that the Senator from West
Virginia possesses.

Again, | want to emphasize again
that a lot of time has been taken, and
more time will be taken on the floor on
this issue. This is a fundamental and
structural change in the way we do
business. | believe it deserves thorough
ventilation and debate. At the same
time, | believe we can probably bring it
to a close. | thank the Senator.

UNANIMOUS-CONSENT AGREEMENT

Mr. MCcCAIN. Mr. President, | ask
unanimous consent that at 10:30 a.m.
on Wednesday, Senator BRADLEY be
recognized to offer an amendment on
tax expenditures on which there be the
following time limitation prior to a
motion to table, with no second-degree
amendments to be in order prior to the
motion to table: 30 minutes under the
control of Senator BRADLEY, 15 min-
utes under the control of Senator
MCcCAIN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. McCAIN. | ask unanimous con-
sent that there be a period for morning
business.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

REPORT ON THE EXPORT ADMIN-
ISTRATION ACT—MESSAGE FROM
THE PRESIDENT—PM 35

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States:

To the Congress of the United States:

In accordance with section 3(f) of the
National Science Foundation Act of
1950, as amended (42 U.S.C. 1862(f)), I
am pleased to transmit to you the An-
nual Report of the National Science
Foundation for Fiscal Year 1993.

The Foundation supports research
and education in every State of the
Union. Its programs provide an inter-
national science and technology link to
sustain cooperation and advance this
Nation’s leadership role.

This report shows how the Founda-
tion puts science and technology to
work for a sustainable future—for our
economic, environmental, and national
security.

WIiLLIAM J. CLINTON.

THE WHITE HOUSE, March 21, 1995.

REPORT OF THE NATIONAL
SCIENCE FOUNDATION FOR FIS-
CAL YEAR 1993—MESSAGE FROM
THE PRESIDENT—PM 36

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Labor and Human Resources.

To the Congress of the United States:

1. On August 19, 1994, in Executive
Order No. 12924, | declared a national
emergency under the International
Emergency Economic Powers Act
(IEEPA) (50 U.S.C. 1701 et seq.) to deal
with the threat to the national secu-
rity, foreign policy, and economy of
the United States caused by the lapse
of the Export Administration Act of
1979, as amended (50 U.S.C. App. 2401 et
seq.) and the system of controls main-
tained under that Act. In that order, |
continued in effect, to the extent per-
mitted by law, the provisions of the
Export Administration Act of 1979, as
amended, the Export Administration
Regulations (15 C.F.R. 768 et seq.), and
the delegations of authority set forth
in Executive Order No. 12002 of July 7,
1977 (as amended by Executive Order
No. 12755 of March 12, 1991), Executive
Order No. 12214 of May 2, 1980, Execu-
tive Order No. 12735 of November 16,
1990 (subsequently revoked by Execu-
tive Order No. 12938 of November 14,
1994), and Executive Order No. 12851 of
June 11, 1993.

2. | issued Executive Order No. 12924
pursuant to the authority vested in me
as President by the Constitution and
laws of the United States, including,
but not limited to, IEEPA. At that
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