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I would urge the Senator to consider
withdrawing this amendment and sit-
ting down with Treasury representa-
tives to work out language that meets
the Senator’s needs but also addresses
some very legitimate concerns of the
Department.

Let me repeat, this is identical to
legislation that has been scheduled for
markup this coming Monday in the
Foreign Relations Committee, on
which the Senator from Colorado sits,
and contributes a great deal.

While | understand the Senator’s de-
sire to have this legislation acted on
quickly, I think it would be a very un-
fortunate precedent to preempt the
Committee markup in this way.

We also have the point that this is,
after all, authorizing legislation being
attached to an appropriations bill. So |
hope that this could be withdrawn with
the understanding that it would be
taken up again next week or the week
after.

Mr. BROWN. Madam President, | ap-
preciate the very thoughtful comments
of the Senator from Rhode Island. He,
as always, makes such a valuable con-
tribution in the Senate’s deliberations.
I think he makes a very valid point
with regard to the deliberations of the
committee and certainly that would be
the normal process that | would want
to follow. Indeed, my observation is
correct that it is scheduled for markup
in committee.

There are several factors that make
me want to move ahead with the proc-
ess right now. That is, first of all, the
urgency of getting this information
while billions of dollars of American
taxpayers’ money is being committed.
My sense is it is very important in
terms of timing to get this enacted as
quickly as possible. But | want to
pledge to the Senator that any adjust-
ments that are made in markup, |
will—along with, | know, others and |
hope many will be active in—be urging
the conferees to adopt so that, first,
the deliberations of the committee are
not overlooked but are incorporated in
this by the conferees; and second, that
we move along quickly.

The second aspect | might note here
is that we have been working with the
Treasury people. 1 want to pledge my-
self to work with them in terms of fine-
tuning reporting requirements.

But most of all, | want to know also
another factor. This obviously involves
more than simply the Foreign Rela-
tions Committee. The bulk of the bill
is really the work of Senator D’AMATO
and his Banking Committee. He has
been a guiding light in the effort to get
the facts out in this area.

So it is my sense that it is appro-
priate to move ahead with the legisla-
tion at this time simply because it is
so urgent to be getting accurate an-
swers and accounting while literally
billions of dollars are flowing out of
U.S. coffers.

Madam President, |1 ask unanimous
consent that Senator GREGG be added
as a cosponsor of the amendment.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

VISIT TO THE SENATE BY PRIME
MINISTER JOHN BRUTON OF THE
REPUBLIC OF IRELAND

Mr. BROWN. Madam President, at
this point | would like to yield to the
distinguished Senator from North
Carolina [Mr. HELMS].

Mr. HELMS. Madam President, |
thank the distinguished Senator from
Colorado.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mr. HELMS. | ask unanimous con-
sent that the Senate stand in recess for
5 minutes so that Senators may pay
their respects and extend their wel-
come to the distinguished Prime Min-
ister from Ireland.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. HELMS. | thank the Chair.

The PRESIDING OFFICER. The
Chair welcomes the Prime Minister.

RECESS

Thereupon, the Senate, at 4:09 p.m.
recessed until 4:13 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mrs.
HUTCHISON).

EMERGENCY SUPPLEMENTAL AP-
PROPRIATIONS AND RESCIS-
SIONS ACT

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 340

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. PELL. | think the arguments
have been pretty well outlined here. |
am prepared to vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 340) was agreed
to.

Mr. BROWN. Mr. President,
to reconsider the vote.

Mr. D’AMATO. | move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. D’AMATO. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

AGREED FRAMEWORK WITH NORTH KOREA

Mr. SPECTER. Madam President,
during the first hearing of the Senate

I move

The
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Intelligence Committee, which | chair,
back on January 10 of this year, | ex-
pressed a concern about what was hap-
pening with the arrangements between
the United States and North Korea on
the deal where North Korea would have
a 5-year window without inspection of
used fuel rods, which is the best way on
an inspection line of determining what
is happening with respect to the poten-
tial for North Korea to build a nuclear
weapon.

During the course of the next several
weeks, and in discussions with a num-
ber of my colleagues, it seemed to me
preferable to have that so-called agree-
ment, the United States-North Korea
agreed framework for resolving the nu-
clear issue, submitted to the United
States Senate for ratification, because
it really was, in effect, a treaty even
though the administration had denomi-
nated it as an agreed framework, not
even, according to the administration,
rising to the level of an executive
agreement which would activate cer-
tain congressional review.

On February 24, | prepared a letter,
which was submitted under the signa-
tures of Senator HELMS, in his capacity
as chairman of the Foreign Relations
Committee; Senator MURKOWSKI, in his
capacity as the chairman of the Energy
and Natural Resources Committee; and
myself, as chairman of the Senate Se-
lect Committee on Intelligence, to Sen-
ator DoOLE setting forth our request
that the Senate handle as a treaty
under the constitutional ratification
process the United States-Democratic
Peoples Republic of Korea Agreed
Framework for Resolving the Nuclear
Issue.

The letter set forth that the Clinton
administration was seeking to proceed
under this so-called agreed framework
without submitting it as a treaty,
which it really was, for Senate ratifica-
tion.

We submitted at that time to Sen-
ator DoLE a legal memorandum pre-
pared by the Congressional Research
Service, the Library of Congress, dated
February 8, 1995, which set forth the
criteria for considering whether an ar-
rangement was a treaty.

In our letter, we noted that, while
the memorandum specifies that ‘“‘there
are no ‘hard and fast rules,” we believe
the underlying rationale suggests that
the agreement should be handled as a
treaty because it is a matter of great
importance (involving North Korea’s
potential for developing nuclear weap-
ons),” that the document ‘‘constitutes
a substantial commitment of funds ex-
tending beyond a fiscal year and is of
substantial political significance,”” all
of which were criteria for an evalua-
tion as to whether the arrangement
was in fact a treaty.

We concluded our letter to Senator
DoLE noting that “The formal treaty
ratification process will enable us’”—
that is, the Senate—‘‘to undertake a
detailed factual analysis to determine
whether this agreement is in the na-
tional interest.”
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Madam President, it is my view that,
on both substantive grounds and con-
stitutional grounds, this matter ought
to be handled as a treaty.

The Constitution of the United
States provides for ratification by the
Senate on treaties. There are a whole
series of criteria, some of which | have
just referred to, which indicate, sug-
gest, provide evidence for the conclu-
sion that this agreed framework is in
fact a treaty.

If you take a look at some of the
items which we have handled as trea-
ties in the Senate through the treaty
ratification process, you will note the
great difference between the impor-
tance of this United States-North Ko-
rean arrangement, contrasted with
other matters which have been submit-
ted to the full Senate ratification proc-
ess. For example, Treaty 102-7, which is
a Convention for the Prohibition of
Fishing with Long Drift Nets in the
South Pacific; or Treaty Document Ex-
hibit EE 96-1, an International Conven-
tion on Standards of Training Certifi-
cation and Watch Keeping for Sea-
farers; or Treaty Document 100-7,
Agreement for Medium Frequency
Broadcasting Service in Region Num-
ber Il; or Treaty Document No. 101-15,
Amendments to the 1928 Convention
Concerning International Expositions,
as Amended.

On some occasions, as is well known,
in the Senate, we handle as many as
six treaties at one time in a single
vote, with notification being given to
Senators that if they miss that one
vote, it will be counted as a half dozen
absences, because the treaties do not
rise to the level of any individual iden-
tification or individual voting, but are
very, very much pro forma.

So that it is indeed surprising, when
a matter comes before the inter-
national forum and is the subject of a
document between North Korea and
the United States, that it is denomi-
nated only as an agreed framework for
resolving the nuclear issues.

Following receipt of our letter, Sen-
ator DoLE, by letter dated March 10,
wrote to Secretary of State Chris-
topher asking a series of specific ques-
tions which set out the criteria for de-
termining whether or not such a mat-
ter is or is not a treaty.

It had been my intention to offer a
sense-of-the-Senate resolution early on
as soon as a legislative vehicle arose. |
had notified the managers of this legis-
lation that | would be offering that
sense-of-the-Senate resolution at this
time. But | have decided to defer doing
that because Senator DOLE’s letter,
dated March 10, 1995, is now outstand-
ing and, as of this date, March 16, there
has not been an adequate opportunity
for the Secretary of State to respond to
the majority leader’s letter.

I make the statement at this time to
put the administration on notice that
it is my intention—and there are a
number of cosponsors who are prepared
to join with me on this important mat-
ter, including the distinguished Sen-
ator from Texas who is the Presiding
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Officer, was asked a series of questions
in closed session before the Intel-
ligence Committee on this matter. |
state for the RECORD because the cam-
era may have been on me rather than
her, and might have missed her acqui-
escing nods.

There are a number of colleagues who
agree with the seriousness of this mat-
ter. In dealing with North Korea, while
it is my hope that they will abide by
the international commitments, there
is good reason for concern as to wheth-
er they will abide by their commit-
ments.

Nobody said it better than President
Reagan when he made the comment
about trust but verify. There is a chro-
nology on North Korea’s activities
which raises very, very, considerable
grounds for concern as to whether
North Korea will, in fact, comply with
their commitments under this state-
ment of agreed principles.

Madam President, at this time | ask
unanimous consent that the text of the
United States-North Korea Agreed
Framework for Resolving the Nuclear
Issue be printed in the RECORD except
as to a confidential part which cannot
be disclosed publicly at this time; that
a copy of the legal memorandum from
the Congressional Research Service,
dated February 8, 1995, be printed in
the RECORD; that a copy of the joint
letter submitted by Senators HELMS,
MURKOWSKI, and myself, be printed in
the RECORD; as well as an unclassified
document prepared by the State De-
partment on the North Korea nuclear
timeline, showing many actions by the
North Koreans which raise real issue as
to whether there has been compliance
by North Korea, and raising real issues
as to what might be expected in the fu-
ture.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S.-DPRK AGREED FRAMEWORK FOR
RESOLVING THE NUCLEAR ISSUE

The attached package includes: (1) the
Agreed Framework between the U.S. and the
DPRK, signed October 21, 1994, in Geneva; (2)
a Confidential Minute, signed the same day,
which should be treated as confidential for
classification purposes; and (3) a letter of as-
surance from President Clinton to the
DPRK'’s Supreme Leader, Kim Jong-Il, which
was delivered in Geneva in connection with
the signing. These documents create a
framework of political decisions and prac-
tical actions to be taken by each side in
order to resolve the nuclear issue in North
Korea.

AGREED FRAMEWORK BETWEEN THE UNITED
STATES OF AMERICA AND THE DEMOCRATIC
PEOPLE’S REPUBLIC OF KOREA, GENEVA, Oc-
TOBER 21, 1995

Delegations of the Governments of the
United States of America (U.S.) and the
Democratic People’s Republic of Korea
(DPRK) held talks in Geneva from Septem-
ber 23 to October 21, 1994, to negotiate an
overall resolution of the nuclear issue on the
Korean Peninsula.

Both sides reaffirmed the importance of at-
taining the objectives contained in the Au-
gust 12, 1994 Agreed Statement between the
U.S. and the DPRK and upholding the prin-
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ciples of the June 11, 1993 Joint Statement of
the U.S. and the DPRK to achieve peace and
security on a nuclear-free Korean peninsula.
The U.S. and the DPRK decided to take the
following actions for the resolution of the
nuclear issue:

I. Both sides will cooperate to replace the
DPRK'’s graphite-moderated reactors and re-
lated facilities with light-water reactor
(LWR) power plants.

(1) In accordance with the October 20, 1994
letter of assurance from the U.S. President,
the U.S. will undertake to make arrange-
ments for the provision to the DPRK of a
LWR project with a total generating capac-
ity of approximately 2,000 MW(e) by a target
date of 2003.

The U.S. will organize under its leadership
an international consortium to finance and
supply the LWR project to be provided to the
DPRK. The U.S., representing the inter-
national consortium, will serve as the prin-
cipal point of contact with the DPRK for the
LWR project.

The U.S., representing the consortium, will
make best efforts to secure the conclusion of
a supply contract with the DPRK within six
months of the date of this Document for the
provision of the LWR project. Contract talks
will begin as soon as possible after the date
of this Document.

As necessary, the U.S. and the DPRK will
conclude a bilateral agreement for coopera-
tion in the field of peaceful uses of nuclear
energy.

(2) In accordance with the October 20, 1994
letter of assurance from the U.S. President,
the U.S., representing the consortium, will
make arrangements to offset the energy
foregone due to the freeze of the DPRK’s
graphite-moderated reactors and related fa-
cilities, pending completion of the first LWR
unit.

Alternative energy will be provided in the
form of heavy oil for heating and electricity
production.

Deliveries of heavy oil will begin within
three months of the date of this Document
and will reach a rate of 500,000 tons annually,
in accordance with an agreed schedule of de-
liveries.

(3) Upon receipt of U.S. assurances for the
provision of LWR’s and for arrangements for
interim energy alternatives, the DPRK will
freeze its graphite-moderated reactors and
related facilities and will eventually disman-
tle these reactors and related facilities.

The freeze on the DPRK’s graphite-mod-
erated reactors and related facilities will be
fully implemented within one month of the
date of this Document. During this one-
month period, and throughout the freeze, the
International Atomic Energy Agency (IAEA)
will be allowed to monitor this freeze, and
the DPRK will provide full cooperation to
the IAEA for this purpose.

Dismantlement of the DPRK’s graphite-
moderated reactors and related facilities will
be completed when the LWR project is com-
pleted.

The U.S. and the DPRK will cooperate in
finding a method to store safely the spend
fuel from the 5 MW(e) experimental reactor
during the construction of the LWR project,
and to dispose of the fuel in a safe manner
that does not involve reprocessing in the
DPRK.

(4) As soon as possible after the date of this
document U.S. and DPRK experts will hold
two sets of experts talks.

At one set of talks, experts will discuss is-
sues related to alternative energy and the re-
placement of the graphite-moderated reactor
program with the LWR project.

At the other set of talks, experts will dis-
cuss specific arrangements for spent fuel
storage and ultimate disposition.
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1. The two sides will move toward full nor-
malization of political and economic rela-
tions.

(1) Within three months of the date of this
Document, both sides will reduce barriers to
trade and investment, including restrictions
on telecommunications services and finan-
cial transactions.

(2) Each side will open a liaison office in
the other’s capital following resolution of
consular and other technical issues through
expert level discussions.

(3) As progress is made on issues of concern
to each side, the U.S. and the DPRK will up-
grade bilateral relations to the Ambassa-
dorial level.

111. Both sides will work together for peace
and security on a nuclear-free Korean penin-
sula.

(1) The U.S. will provide formal assurances
to the DPRK, against the threat or use of nu-
clear weapons by the U.S.

(2) The DPRK will consistently take steps
to implement the North-South Joint Dec-
laration on the Denuclearization of the Ko-
rean Peninsula.

(3) The DPRK will engage in North-South
dialogue, as this Agreed Framework will
help create an atmosphere that promotes
such dialogue.

IV. Both sides will work together to
strengthen the international nuclear non-
proliferation regime.

(1) The DPRK will remain a party to the
Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) and will allow implementa-
tion of its safeguards agreement under the
Treaty.

(2) Upon conclusion of the supply contract
for the provision of the LWR project, ad hoc
and routine inspections will resume under
the DPRK’s safeguards agreement with the
IAEA with respect to the facilities not sub-
ject to the freeze. Pending conclusion of the
supply contract, inspections required by the
IAEA for the continuity of safeguards will
continue at the facilities not subject to the
freeze.

(3) When a significant portion of the LWR
project is completed, but before delivery of
key nuclear components, the DPRK will
come into full compliance with its safe-
guards agreement with the IAEA (INFCIRC/
403), including taking all steps that may be
deemed necessary by the IAEA, following
consultations with the Agency with regard
to verifying the accuracy and completeness
of the DPRK’s initial report on all nuclear
material in the DPRK.

ROBERT L. GALLUCCI,

Head of the Delegation of the United
States of America, Ambassador at
Large of the United States of America.

KANG Sok Ju,

Head of the Delegation of the Democratic
People’s Republic of Korea, First Vice-
Minister of Foreign Affairs of the
Democratic People’s Republic of Korea.

THE WHITE HOUSE,
Washington, October 20, 1994.
His Excellency Kim JONG IL,
Supreme Leader of the Democratic People’s Re-
public of Korea, Pyongyang.

EXCELLENCY: | wish to confirm to you that
I will use the full powers of my office to fa-
cilitate arrangements for the financing and
construction of a light-water nuclear power
reactor project within the DPRK, and the
funding and implementation of interim en-
ergy alternatives for the Democratic Peo-
ple’s Republic of Korea pending completion
of the first reactor unit of the light-water re-
actor project. In addition, in the event that
this reactor project is not completed for rea-
sons beyond the control of the DPRK, I will
use the full powers of my office to provide, to
the extent necessary, such a project from the
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United States, subject to approval of the
U.S. Congress. Similarly, in the event that
the interim energy alternatives are not pro-
vided for reasons beyond the control of the
DPRK, I will use the full powers of my office
to provide, to the extent necessary, such in-
terim energy alternatives from the United
States, subject to the approval of the U.S.
Congress.

I will follow this course of action so long
as the DPRK continues to implement the
policies described in the Agreed Framework
Between the United States of America and
the Democratic People’s Republic of Korea.

Sincerely,
BiLL CLINTON.
CONGRESSIONAL RESEARCH SERVICE,
THE LIBRARY OF CONGRESS,
Washington, DC, February 8, 1995.
To: Charles Battaglia, staff director, Senate
Select Committee on Intelligence.
From: Louis Fisher, Senior Specialist in
Separation of Powers.
Subject: Agreed Framework with North
Korea.

This memorandum responds to your re-
quest for an analysis of certain issues that
have surfaced in the U.S.-DPRK Agreed
Framework for Resolving the Nuclear Issue.
Among the issues: (1) this agreement was en-
tered into as a ‘“‘political agreement’ rather
than an “‘executive agreement,”” which would
have to be reported to Congress under the
Case Act; what are the precedents for this
type of political agreement?; (2) should this
agreement have been entered into as a treaty
rather than as a political agreement?; (3)
what is the legally binding effect of the eco-
nomic commitments in this agreement?; (4)
does the current funding of this commit-
ment, especially through the reprogramming
process, encroach upon congressional prerog-
atives over the purse?; (5) what are possible
legislative responses by Congress to this
agreement?

EXECUTIVE REPORTS TO CONGRESS UNDER THE
CASE ACT

Hearings by the Symington Subcommittee
(of the Senate Foreign Relations Committee)
in 1969 and 1970 uncovered a number of secret
executive agreements that administrations
had made with South Korea, Thailand, Laos,
Ethiopia, and Spain, among others. In re-
sponse, Congress passed legislation in 1972 to
keep itself informed about such agreements.
The statute, known as the Case Act, requires
the Secretary of State to transmit to Con-
gress within sixty days the text of ‘‘any
international agreement, other than a trea-
ty,” to which the United States is a party. If
the President decides that publication of an
agreement would be prejudicial to national
security, he may transmit it to the Senate
Foreign Relations Committee and the House
International Relations Committee under an
injunction of secrecy removable only by the
President. 86 Stat. 619 (1972), 1 U.S.C. 112b
(1988). Although the Case Act was broadly
written to capture all international agree-
ments, State Department regulations and
subsequent administration practices have
created a number of exceptions to the gen-
eral requirement to report executive agree-
ments to Congress.

EXCEPTIONS TO THE CASE ACT

During consideration of the Case Act, exec-
utive officials in the Nixon administration
suggested that ‘‘certain kinds of agree-
ments”’ might not be transmitted under the
Act. Senator Clifford Case sought a written
statement from the State Department as to
whether there were any categories of agree-
ments that might not be covered by the stat-
ute. The State Department’s Acting Legal
Adviser, Charles N. Brower, prepared a memo
stating that the Case Act is intended to in-
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clude ‘“‘every international agreement, other
than a treaty, brought into force with re-
spect to the United States after August 22,
1972 [enactment date for Case Act], regard-
less of its form, name or designation, or sub-
ject matter.”’1

In subsequent years, however, certain
types of international agreements were not
submitted to Congress under the Case Act. In
1976, the Legal Adviser to the State Depart-
ment wrote to Senator John Sparkman,
chairman of the Foreign Relations Commit-
tee, recommending that only the inter-
national agreements entered into by the
Agency for International Development at a
level of at least $1 million would be submit-
ted under the Case Act. AID agreements less
than $1 million would be reported under the
Case Act if they were ‘“‘significant for rea-
sons other than level of funding.”” The dollar
threshold was later raised to $25 million.2

Moreover, agreements concluded in a ““non-
binding”” form and determined by the execu-
tive branch to be legally non-binding on the
United States are not referred to Congress
under the Case Act, although the executive
branch may voluntarily provide information
about them to Congress. Non-binding inter-
national agreements are viewed as involving
political or moral obligations but not legal
obligations. One example is the 1975 Final
Act of the Conference on Security and Co-
operation in Europe (CSCE), known as the
Helsinki Agreement.3

Regulations issued by the State Depart-
ment to implement the Case Act identify po-
litical agreements as outside the reporting
requirements of the statute. Parties to an
international agreement ‘““must intend their
undertaking to be legally binding, and not
merely of political or personal effect. Docu-
ments intended to have political or moral
weight, but not intended to be legally bind-
ing, are not international agreements.” 22
CFR §181.2 (1994). However, these regulations
also state that examples of arrangements
that ‘“may constitute international agree-
ments’” are agreements that:

(i) Are of political significance;

(ii) involve substantial grants of funds or
loans by the United States or credits payable
to the United States;

(iii) constitute a substantial commitment
of funds that extends beyond a fiscal year or
would be a basis for requesting new appro-
priations;

(iv) involve continuing and/or substantial
cooperation in the conduct of a particular
program or activity, such as scientific, tech-
nical, or other cooperation, including the ex-
change or receipt of information and its
treatment, or the pooling of data. 22 CFR
§181.2(2).

Another group of international agreements
not reported under the Case Act are those
that the State Department views as con-
tracts—usually commercial in nature and in-
volving sales or loans. As a result of the
State Department’s interpretation of a pro-
vision in the Food, Agriculture, Conserva-
tion, and Trade Act of 1990, international
agreements entered into by the Secretary of
Agriculture for financing the sale and expor-
tation of agricultural commodities are not
reported under the Case Act either.4

SHOULD THIS AGREEMENT HAVE BEEN
SUBMITTED AS TREATY?

Although the State Department provides
guidelines on what should be transmitted to
Congress as an executive agreement, a bill,
or a treaty, there are no hard and fast rules.
This issue arose last year with the GATT
bill.> Constitutional scholars offered dif-
ferent views on whether that should have
been submitted as a bill or a treaty. On Octo-
ber 18, 1994, hearings were held by the Senate
Committee on Commerce, Science, and
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Transportation, with Professor Bruce Acker-
man testifying in favor of Congress acting on
the bill through the regular legislative proc-
ess, and Professor Laurence Tribe testifying
in favor of the Senate acting through the
treaty process. Professor Tribe later wrote
that he could not say ‘“‘with certainty that
my prior conclusions should necessarily be
adopted by others or are ones to which I will
adhere in the end after giving the matter the
further thought that it deserves.”

No clear guidelines are available from par-
liamentary practice or federal court deci-
sions on the issue of whether to submit
international matters in bill form or as a
treaty. The enclosed CRS report, “GATT and
Other Trade Agreements: Congressional Ac-
tion by Statute or by Treaty?, by Louis Fish-
er, November 17, 1994, summarizes the basic
issues. Also included in this report are cri-
teria offered by the State Department to dis-
tinguish between what should be submitted
as a bill or as a treaty. The decision to sub-
mit a matter in treaty form depends on the
President’s judgment. Congress can apply po-
litical pressure and retaliate in other ways,
but the basic call remains presidential.

In his statement on December 1, 1994, to
the Senate Foreign Relations Committee,
Ambassador Robert L. Gallucci said that the
administration did not submit the Agreed
Framework as a treaty because ‘“‘we would
not have been able to bind ourselves legally
to the delivery of that $4 billion project [for
light water reactors].”” That is not a full an-
swer. If an administration decides that it
cannot make a unilateral commitment and
must depend on Congress, there is no reason
why it cannot submit a treaty that makes
clear that the extent of the assistance prom-
ised depends on Congress through its author-
ization and appropriation processes. That
understanding has been incorporated in pre-
vious treaties.

ECONOMIC COMMITMENTS IN THE AGREED
FRAMEWORK

The Agreed Framework, signed October 21,
1994, offers assistance in replacing the
DPRK'’s graphite-moderated reactors and re-
lated facilities with light-water reactor
(LWR) power plants. The United States will
organize an international consortium to fi-
nance and supply the LWR project and pro-
vide alternative energy in the form of heavy
oil for heating and electricity production.
Delivery of heavy oil is scheduled to begin
within three months of the date of the docu-
ment and reach a rate of 500,000 tons annu-
ally. Upon receipt of ““U.S. assurances’ (em-
phasis supplied) for the provision of LWR’s
and for arrangement for interim energy al-
ternatives, the DPRK will freeze its graph-
ite-moderated reactors and related facilities
and will eventually dismantle these reactors
and related facilities. The Framework also
provides that the United States and the
DPRK will cooperate in finding a method to
store safely the spent fuel from the graphite-
moderated reactors. Although some of the fi-
nancial commitments depend on organizing
an international consortium and securing fi-
nancial support from other governments,
several of the key commitments—including
U.S. assurances to provide for LWR’s and for
arranging interim energy alternatives, as
well as disposing of spent fuel—fall exclu-
sively on the United States. The United
States expects to fully bear the cost of stor-
ing and disposing of spent fuel.

In his letter of October 20, 1994, to DPRK
President Kim Jong I, President Clinton
confirmed that he would use ‘““the full powers
of my office’”” to facilitate arrangements for
the financing and construction of a light-
water nuclear power reactor project within
the DPRK and the funding and implementa-
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tion of interim energy alternatives pending
completion of the first reactor unit of the
light-water reactor project. In addition, if
the reactor project was not completed for
reasons beyond the control of the DPRK,
President Clinton would use ‘“‘the full powers
of my office”” to provide, to the extent nec-
essary, such a project from the United
States, ‘‘subject to approval of the U.S. Con-
gress. Furthermore, in the event the interim
energy alternatives are not provided, for rea-
sons beyond the control of the DPRK, Presi-
dent Clinton promised to use ‘“‘the full pow-
ers of my office”” to provide, to the extent
necessary, such interim energy alternatives
from the United States, ‘‘subject to the ap-
proval of the U.S. Congress.”

As explained in President Clinton’s mes-
sage, the effect of the Agreed Framework is
to make political and moral, not legal, com-
mitments. In his statement to the Senate
Foreign Relations Committee, Ambassador
Gallucci explained that the administration
decided to call the agreement an ‘‘Agreed
Framework” because it ‘“‘did not want to
take on the obligation of providing a light
water reactor or two light water reactors, to
be precise.”” To the extent that completion of
the light-water nuclear reactor project or
supplying interim energy alternatives de-
pend on congressional action, Congress must
provide approval through its authorization
and appropriation processes. Absent statu-
tory authority, President Clinton has no
independent constitutional power to provide
that assistance, although his political and
moral commitment puts pressure on Con-
gress to act in a supportive manner through
the statutory process.

DOES THE FRAMEWORK ENCROACH UPON
CONGRESSIONAL PREROGATIVES?

According to the statement by Ambassador
Gallucci to the Senate Foreign Relations
Committee, initial implementation of the
Agreed Framework resulted in the United
States in the first three months providing
50,000 tons of heavy oil at a cost of between
$5 million and $6 million, and there “‘will be
heavy oil shipments, up to 100,000 tons, by
the end of October 21, 1995.”” Ambassador
Gallucci testified that the Defense Depart-
ment can provide the initial assistance of $5
million to $ million ‘“‘under existing au-
thorities.”” We do not have the specific legal
authorities referred to by Ambassador
Gallucci, but legislation governing DOD ac-
tivities and funding expenditures does not
include restrictions regarding North Korea.
Section 127 of Title 10, however, authorizes
the Secretary of Defense, secretaries of a
military department, and the DOD Inspector
General, to ‘“‘provide for any emergency or
extraordinary expense which cannot be an-
ticipated or classified.”” The amounts avail-
able for expenditure are subject to limita-
tions in appropriations acts and must be re-
ported to Congress quarterly. The Defense
Department Appropriation, 1995 (P.L. 103-
335), includes the following amounts out of
operation and maintenance accounts for
such emergencies: Secretary of Defense,
$23.768 million Army, $14.437 million; Navy/
Marines, $4.301 million; and Air Force, $8.762
million.

With regard to the need to clarify the
water in which spent fuel is placed, Ambas-
sador Gallucci testified that the Department
of Energy estimates the cost to be a ‘““‘couple
of hundred thousand dollars [and] is some-
thing they can do before the end of this year
and really ought to for safety reasons.”
Again, we have no information regarding the
legal authorities available to the Energy De-
partment to perform this work. Ambassador
Gallucci discussed other activities by the
Energy Department, including the

S 4053

recontainment or recanning of the fuel,
which “‘could take some millions of dollars,
less than $10 million, maybe more than $5
million—in that range. This would involve a
reprogramming and they would follow the
normal practice of coming to the Congress
for confirmation of reprogramming author-
ity. This would happen after January 1.””

It is unclear from this statement whether
the administration would simply be notify-
ing designated committees about the
reprogramming or seeking their prior ap-
proval. Nor is it clear whether the adminis-
tration’s initial funding commitments are
authorized by law. At this point we have no
citations to examine that issue. There are
other questions about the statutory authori-
ties that might be invoked to fulfill the ini-
tial funding commitment. If the administra-
tion tapped a general contingency fund to
provide this initial assistance to North
Korea, there may be adequate authority in
allocating emergency funds to do so. But if it
is a case of Congress appropriating funds
with the expectation that they will be used
for a specific purpose, as justified in agency
budget requests, there is a substantial issue
of the administration reallocating those
funds to a purpose never justified to Con-
gress. Ambassador Gallucci testified that the
administration expects ‘““the $4 billion bur-
den [for light water reactors] to be borne
centrally by South Korea, and this we under-
stand.”

LEGISLATIVE RESPONSES TO THE AGREED
FRAMEWORK

The Senate could respond to the Agreed
Framework by insisting, either through po-
litical pressure or a Senate resolution, that
it be submitted as a treaty and made subject
to full legislative debate. Whether Senators
want to be in a position of having to ap-
prove, reject, or amend the administration’s
agreement is a question they need to