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MESSAGES FROM THE HOUSE

At 12:07 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House insists upon its
amendments to the bill (S.1) to curb
the practice of imposing unfunded Fed-
eral mandates on States and local gov-
ernments; to strengthen the partner-
ship between the Federal Government
and State, local, and tribal govern-
ments; to end the imposition, in the
absence of full consideration by Con-
gress, of Federal mandates on State,
local, and tribal governments without
adequate funding, in a manner that
may displace other essential govern-
mental priorities; and to ensure that
the Federal Government pays the costs
incurred by those governments in com-
plying with certain requirements under
Federal statues and regulations; and
for other purposes, and asks a con-
ference with the Senate on the dis-
agreeing votes of the two Houses there-
on; and appoints Mr. CLINGER, Mr.
DREIER, Mr. PORTMAN, Mr. DAVIS, Mr.
CoNDIT, Mrs. COLLINS of Illinois, Mr.
TowNs, and Mr. MOAKLEY as the man-
agers of the conference on the part of
the House.

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-341. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-348 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-342. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-349 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-343. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-350 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-344. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-351 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-345. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-352 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-346. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-353 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-347. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-354 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

CONGRESSIONAL RECORD — SENATE

EC-348. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-355 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-349. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-356 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-350. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-357 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-351. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-358 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-352. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-359 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-353. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-360 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-354. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-361 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-3565. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-365 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-356. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-367 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-357. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-368 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

EC-358. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 10-369 adopted by the Council on De-
cember 6, 1994; to the Committee on Govern-
mental Affairs.

——————

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. LUGAR, from the Committee on
Agriculture, Nutrition, and Forestry, with-
out amendment:

S. 178. A bill to amend the Commodity Ex-
change Act to extend the authorization for
the Commodity Futures Trading Commis-
sion, and for other purposes (Rept. No. 104-7).

—————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:
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By Mr. HATCH (for himself, Mr. BAU-
cUs, and Mrs. FEINSTEIN):

S. 351. A bill to amend the Internal Rev-
enue Code of 1986 to make permanent the
credit for increasing research activities; to
the Committee on Finance.

By Mr. PRESSLER:

S. 3562. A Dbill to amend the Federal Water
Pollution Control Act to establish a com-
prehensive program for conserving and man-
aging wetlands and waters of the United
States, and for other purposes; to the Com-
mittee on Environment and Public Works.

By Mr. SIMON:

S. 363. A bill to clarify the circumstances
under which a senior circuit court judge may
cast a vote in a case heard en banc; to the
Committee on the Judiciary.

By Mr. BREAUX (for himself, Mr.
JOHNSTON, Mr. SIMON, and Mr. BUMP-
ERS):

S. 364. A bill to amend the Internal Rev-
enue Code of 1986 to provide tax incentives to
encourage the preservation of low-income
housing; to the Committee on Finance.

By Mr. ABRAHAM:

S. 355. A bill to provide that the Secretary
of the Senate and the Clerk of the House of
Representatives shall include an estimate of
Federal retirement benefits for each Member
of Congress in their semiannual reports, and
for other purposes; to the Committee on
Rules and Administration.

By Mr. SHELBY (for himself and Mr.
COVERDELL):

S. 356. A bill to amend title 4, United
States Code, to declare English as the offi-
cial language of the Government of the
United States; to the Committee on Govern-
mental Affairs.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. HATCH (for himself, Mr.
BAUCUS and Mrs. FEINSTEIN):

S. 351. A bill to amend the Internal
Revenue Code of 1986 to make perma-
nent the credit for increasing research
activities; to the Committee on Fi-
nance.

RESEARCH ACTIVITIES LEGISLATION

Mr. HATCH. Mr. President, I am
pleased today to join with my friends
and colleagues, Senator MAX BAUCUS,
and Representatives NANCY JOHNSON
and ROBERT MATSUI in the House, in in-
troducing legislation that would ex-
tend permanently the tax credit for in-
creasing research activities. The Omni-
bus Budget Reconciliation Act of 1993
temporarily extended this tax credit
until June 30, 1995, when it is set to ex-
pire.

As the United States is shifting from
an industrial based economy to an in-
formation and technology based econ-
omy, conducting research for tomor-
row’s products and methods is increas-
ing in importance. In 1981, the Reagan
administration and the Congress recog-
nized this need, and the credit for in-
creasing research and experimentation
[R&E] activities was first enacted. Un-
fortunately, due to revenue concerns
and uncertainty about its effective-
ness, the credit was enacted with a
sunset date of December 31, 1985. Since
then, the credit has been extended four
more times for periods varying from 6
months to 3 years.
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Mr. President, this Nation is the
world’s undisputed leader in techno-
logical innovation. American Kknow-
how has given our Nation benefits un-
dreamed of a few years ago. Research
and development by U.S. companies
has led the way in delivering these ben-
efits, which enhance U.S. competitive-
ness as well as the quality of life for
everyone. And, as the pace of change in
our world quickens, the role of re-
search has taken on increased impor-
tance.

The R&E credit has played a key role
in placing the United States ahead of
its competition in developing and mar-
keting new products. Recent studies in-
dicate that the marginal effect of $1 of
the R&D credit stimulates approxi-
mately $1 of additional private re-
search and development [R&D] spend-
ing over the short run, and as much as
$2 of extra R&D over the long run.

Mr. President, the benefits of the
R&D credit, though certainly very sig-
nificant, have been limited by the fact
that the credit has been temporary. In
many fields, particularly pharma-
ceuticals and biotechnology, there are
relatively long periods of development.
The more uncertain the long-term fu-
ture of the R&D credit is, the smaller
the potential of the credit to stimulate
increased research. This only makes
sense, Mr. President. U.S. companies
are managed by prudent business men
and women. They evaluate their R&D
investments by comparing the present
value of the expected cash flows from
the research over the life of the invest-
ment with the initial cash outlay.
These estimates take into account the
potential availability of tax credits.
However, because of the uncertainty of
a credit that has been allowed to expire
5 times in 14 years, many decision
makers do not count on the R&E credit
as being available in the long run.
This, of course, means that fewer re-
search projects will meet the threshold
of viability and results in fewer dollars
being spent on research in this coun-
try.

It is important to note that while
U.S. investment in research and devel-
opment has generally grown since 1970,
our international competitors have not
stood still. In fact, United States non-
defense R&D, as a percentage of gross
domestic product [GDP], has been rel-
atively flat since 1985, while Japan’s
and Germany’s have grown.

Unlike a few years ago, it is now not
always necessary for U.S. firms to per-
form their research activities within
the boundaries of the United States. As
more nations have joined the United
States as high-technology manufac-
turing centers, with educated work
forces, multinational companies have
found that moving manufacturing
functions overseas is sometimes nec-
essary to stay competitive. The same is
often true with basic research activi-
ties. In fact, some of our major trading
partners now provide generous tax in-
centives for research and development
conducted in those nations. In some
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cases, these incentives are more attrac-
tive than the R&E credit the United
States provides, particularly when the
temporary nature of our credit is con-
sidered. Therefore, Mr. President, we
are at risk of having some of the R&D
spending in the United States trans-
ferred overseas if we do not keep com-
petitive.

President Clinton, when campaigning
for the presidency in 1992, recognized
the importance of stimulating private
R&D investment and called for a per-
manent R&E credit. I firmly hope that
the President’s fiscal year 1996 budget
continues this commitment by pro-
viding for the permanent extension of
the credit.

Mr. President, my home State of
Utah is home to a large number of in-
novative companies who invest a high
percentage of their revenue in research
and development activities. For exam-
ple, between Salt Liake City and Provo
lies the world’s biggest stretch of soft-
ware and computer engineering firms.
This area, which was named ‘‘Software
Valley”’ by Business Week, is second
only to California’s Silicon Valley as a
thriving high technology commercial
area.

In addition, the Salt Lake City area
is home to at least 145 biomedical firms
that employ nearly 8,000 workers.
These companies were conceived in re-
search and development and will not
survive, much less grow, without con-
tinuously conducting R&D activities.

In all, Mr. President, there are ap-
proximately 80,000 employees working
in Utah’s 1,400 plus and growing tech-
nology based companies. Research and
development is the lifeblood of these
firms, and hundreds of thousands more
throughout the nation that are like
them. A permanent and effective tax
incentive to increase research is essen-
tial to the long-term health of these
businesses.

High-technology companies are lead-
ing us into the 21st century. Research
and development must continue or this
industry will shrivel up and die. We
cannot allow that to happen.

I am aware, Mr. President, that not
every company that incurs R&D ex-
penditures in the United States can
take advantage of the R&E credit. For
many companies, particularly in the
defense and aerospace industries, de-
clining research and development ex-
penditures as a percentage of sales,
which came about as a result of lower
defense spending by the Federal Gov-
ernment, have put the credit out of
reach. Thus, even a permanent credit,
as currently structured, holds little or
no incentive to increase research ac-
tivities for these firms. Other compa-
nies find the current R&E credit less
effective than it could be because of
various problems inherent in the struc-
ture of the credit. In short, the credit,
even if permanently extended, is not
perfect. Congress should examine ways
to improve it and to make it more ef-
fective in delivering incentives to in-
crease R&D activity for all companies.
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I intend to explore various ideas to
make the credit better. And, I invite
my colleagues and interested parties to
join me in this endeavor.

In the meantime, however, it is im-
portant that this Congress send a
strong signal that the current credit
should not be allowed to expire. This
bill today is intended to serve as a
benchmark. I urge my colleagues to
show their support for the concept of a
permanent R&E credit by cosponsoring
this legislation. By the time we have
the opportunity to consider a tax bill,
probably later this spring, we hope to
be able to offer improvements to the
credit that all companies will find ef-
fective in encouraging the kind of re-
search activities that will keep this
Nation a leader in the technological
developments that will lead us into the
next century.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 351

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. CREDIT FOR INCREASING RESEARCH
ACTIVITIES MADE PERMANENT.

(a) IN GENERAL.—Section 41 of the Internal
Revenue Code of 1986 (relating to credit for
increasing research activities) is amended by
striking subsection (h).

(b) CONFORMING AMENDMENT.—Paragraph
(1) of section 28(b) of such Code is amended
by striking subparagraph (D).

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after June 30, 1995.

® Mr. President, it is with great pleas-
ure that I join with my colleague from
Utah, Senator HATCH, to introduce a
bill critical to the ability of American
businesses to effectively compete in
the global marketplace. This bill will
provide the economic incentive to en-
courage businesses to undertake the re-
search necessary to develop the tech-
nical innovations required to increase
the supply of quality jobs in the United
States.

The legislation that we introduce
today, and the companion legislation
Representatives NANCY JOHNSON and
ROBERT MATSUI are introducing in the
House on this date, will make the R&D
credit permanent for amounts paid for
incurred after June 30, 1995.

For the past several years, essen-
tially because of budget constraints,
Congress extended the R&D credit on
an sporadic basis. Corporations have
been unable to count on the credit as a
certainty in financing the multi-year
development projects necessary to the
economic well being of the companies
particularly in a highly competitive,
global market place.

The bill introduced today to perma-
nently extend the R&D credit is only
the beginning. Over the last few years,
I have received the input of a variety of
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business leaders and industry rep-
resentatives concerning ways to facili-
tate additional investment in research
and development. Included in this proc-
ess were discussions with representa-
tives of small and large businesses, new
companies, and mature industries. As a
result, I have concluded that additional
modifications should be made to the
R&D credit provisions to fulfill the ob-
jectives contemplated by Congress
when it first enacted and subsequently
modified the credit—fostering leader-
ship in new technology, promoting the
emergence of new businesses, aiding
the conversion of the defense industry,
and promoting an environment in
which our Nation’s companies can suc-
cessfully compete with their foreign
counterparts.

On March 26, 1993, I, together with
our former colleague, Senator Dan-
forth, introduced S. 666, The Research
Development Enhancement Act of 1993.
I believed at that time and continue to
believe that S. 666 effectively addressed
a number issues which, had the legisla-
tion been enacted, would have facili-
tated additional investment in U.S.-
based research and development.

I look forward to working with my
colleague, Senator HATCH, and with
Members of Congress and the Adminis-
tration to obtain a permanent exten-
sion of the R&D credit and to ulti-
mately effect revisions to the credit to
encourage American companies to in-
vest additional funds in research and
development.e®

By Mr. PRESSLER:

S. 352 A bill to amend the Federal
Water Pollution Control Act to estab-
lish a comprehensive program for con-
serving and managing wetlands and
waters of the United States, and for
other purposes; to the Committee on
Environment and Public Works.

THE COMPREHENSIVE WETLANDS CONSERVATION
AND MANAGEMENT ACT OF 1995

Mr. PRESSLER. Mr. President,
today I am introducing legislation that
addresses a major concern of land own-
ers and businesses not only in South
Dakota but throughout the United
States. The concern is wetlands.

Traveling throughout South Dakota
and listening to the people, it is clear
that wetlands are an issue on every-
one’s mind. More often than not, cur-
rent wetlands policy is a burden on our
farmers, ranchers, and business people.
Problems with current wetlands poli-
cies have affected farmers and ranchers
predominantly. However, current poli-
cies also are now affecting those who
live in our cities and small towns. The
bill T am introducing today would go
far in establishing a policy that neither
is burdensome nor imposes unwar-
ranted costs and regulations.

And what are these wetlands con-
cerns? The right to own private prop-
erty is one. Compensation to property
owners when land is taken away or
when use of the land is restricted is an-
other. Government-forced changes in
farming and ranching operations are on
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everyone’s mind. Current excessive
penalties and fines could force young
farmers and ranchers off the land. Ob-
stacles to business expansion are an-
other current concern.

Mr. President, the list of concerns
goes on. These concerns are not imag-
ined. They are real. Problems are oc-
curring throughout South Dakota. In
just one county in South Dakota—
Kingsbury—nearly 20 percent of that
county’s farmland contains Govern-
ment wildlife easement wetlands. How-
ever, Government officials have not no-
tified farmers of those easements.

Seven possible wetlands violations
were reported in Kingsbury County last
year. Yet four of the seven operators
charged had no idea there were wet-
lands easements on their farms.

In several cases, local officials quick-
ly identified the problem, and notified
the affected farmers. The farmers, un-
aware of any wetlands damage or viola-
tions, quickly repaired the disruption
of their wetlands. Now these farmers
are waiting for a ruling from Wash-
ington bureaucrats on what their pen-
alty will be.

The penalties will not be light. Farm-
ers have told me they are being threat-
ened with fines as high as $515,000.
Fines as high as $65,000 have already
been levied.

Mr. President, I do not know any
farm or ranch family that can afford to
lose that amount of money. Efforts
must be taken to ensure that any fine
or penalty is in line with violations.
Many violations are incidental and
quickly repaired. Penalties should fit
the crime.

Thousands of South Dakotans have
written, called, or visited with me
about the definition of wetlands and
the rules and regulations designed to
protect wetlands. Farmers, ranchers,
business men and women, and indi-
vidual South Dakotans have clearly
identified one of the most important
issues affecting their lives. They are
concerned about the definition of wet-
lands and what guidelines should be
adopted to protect them.

The bill I am introducing today ad-
dresses these wetlands concerns. My
bill would create much-needed guide-
lines for identifying and delineating
wetlands and creating a balance be-
tween growth and the protection of pri-
vate property. Simply put, this bill
puts common sense into our wetlands
policy.

Current law is too broad, and it is
causing to many problems throughout
the country. Congress has never passed
a comprehensive law defining wetlands.
Without that definition, Federal agen-
cies have been aggressively pursuing
control over private property in the
name of saving wetlands.

What the Government should or
should not be doing in this area needs
to be defined clearly. My bill does that.
It provides definitions that protect
true wetlands areas and protects the
rights of private property owners.

My bill requires certain criteria to be
met and verified before an area can be
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regulated as a wetland. Such an ap-
proach is more reliable in identifying
true wetlands. It prevents field inspec-
tors from mistakenly classifying dry,
upland areas that are drained effec-
tively as wetlands, and also eliminates
a major source of confusion and abuse
caused by current regulations.

Mr. President, I ask that an expla-
nation of the bill be printed in the
RECORD at this point.

Mr. President, I applaud my friend
and colleague Senator BREAUX for
being the leader on this issue during
previous Congresses. Only through the
kind of common sense and balanced ap-
proach proposed in my bill can the Na-
tion’s agricultural, business, environ-
mental, and individual interests be ad-
dressed properly. Action is needed. I
urge my colleagues to take a close look
at this bill and join me in supporting
this bill.

Mr. President, I ask unanimous con-
sent that a copy of my bill and addi-
tional material be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 352

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Comprehen-
sive Wetlands Conservation and Management
Act of 1995,

SEC. 2. FINDINGS AND STATEMENT OF PURPOSE.

(a) FINDINGS.—Congress finds that—

(1) wetlands play an integral role in main-
taining high quality of life through material
contributions to the national economy, food
supply, water supply and quality, flood con-
trol, and fish, wildlife, and plant resources,
and to the health, safety, recreation, and
economic well-being of citizens throughout
the United States;

(2) wetlands serve important ecological
and natural resource functions, such as pro-
viding essential nesting and feeding habitat
for waterfowl, other wildlife, and many rare
and endangered species, fisheries habitat, the
enhancement of water quality, and natural
flood control;

(3) much of the wetlands resource of the
United States has sustained significant loss
or degradation, resulting in the need for ef-
fective programs to limit the loss and deg-
radation of ecologically significant wetlands
and to provide for long-term restoration and
enhancement of the wetlands resource base;

(4) because 75 percent of the wetlands in
the lower 48 States is privately owned and
because the majority of the population of the
United States lives in or near wetlands, an
effective wetlands conservation and manage-
ment program must reflect a balanced ap-
proach that conserves and enhances impor-
tant wetlands functions and values while ob-
serving private property rights, recognizing
the need for essential public infrastructure,
such as highways, ports, airports, sewer sys-
tems, and public water supply systems, and
providing the opportunity for sustained eco-
nomic growth; and

(5) the Federal permit program established
under section 404 of the Federal Water Pollu-
tion Control Act (33 U.S.C. 1344) was not
originally conceived as a wetlands regu-
latory program and is insufficient to ensure
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that the wetlands resource base of the
United States will be conserved and managed
in a fair and environmentally sound manner.

(b) PURPOSE.—The purpose of this Act is to
establish a new Federal regulatory program
for activities in wetlands and waters of the
United States to—

(1) assert Federal regulatory jurisdiction
over a broad category of specifically identi-
fied activities that result in the loss or deg-
radation of wetlands and waters of the
United States;

(2) account for variations in wetlands func-
tions or values in determining the character
and extent of regulation of activities occur-
ring in wetlands;

(3) provide sufficient regulatory incentives
for conservation, restoration, or enhance-
ment activities;

(4) encourage conservation of resources on
an ecosystem basis to the fullest extent
practicable; and

(5) balance public and private interests in
determining the conditions under which ac-
tivity in wetlands and waters of the United
States may occur.

SEC. 3. WETLANDS CONSERVATION AND MANAGE-

Title IV of the Federal Water Pollution
Control Act (33 U.S.C. 1341 et seq.) is amend-
ed by striking section 404 and inserting the
following new section:

“SEC. 404. PERMITS FOR ACTIVITIES IN WET-
LANDS OR WATERS OF THE UNITED
STATES.

‘‘(a) DEFINITIONS.—As used in this section:

‘(1) ACTIVITY IN WETLANDS OR WATERS OF
THE UNITED STATES.—The term ‘activity in
wetlands or waters of the United States’
means—

‘“(A) the discharge of dredged or fill mate-
rial into waters of the United States, includ-
ing wetlands at a specific disposal site; or

‘(B) the draining, channelization, or exca-
vation of wetlands.

‘“(2) CREATION.—The term ‘creation’, used
with respect to wetlands, means an activity
that brings wetlands into existence, at a site
where the wetlands did not formerly occur,
for the purpose of compensation.

‘“(3) DIRECTOR.—The term ‘Director’, used
without further modification, means the Di-
rector of the United States Fish and Wildlife
Service.

‘“(4) ENHANCEMENT.—The term ‘enhance-
ment’, used with respect to wetlands or wa-
ters of the United States, means an activity
that increases the value of a function in wet-
lands or waters of the United States.

‘() FASTLANDS.—The term ‘fastlands’
means lands located behind permitted man-
made structures, such as lands located be-
hind a levee to permit utilization of the
lands for commercial, industrial, or residen-
tial purposes consistent with each local land
use planning requirement.

‘“(6) GROWING SEASON.—The term ‘growing
season’ means, for each plant hardiness zone,
the period between the average date of last
frost in spring and the average date of first
frost in autumn.

¢“(7T) INCIDENTALLY CREATED.—The term ‘in-
cidentally created’, used with respect to wet-
lands, means lands that otherwise meet the
standards for delineation of wetlands de-
scribed in paragraphs (1) and (2) of sub-
section (g), if a characteristic of the wet-
lands is the unintended result of a human-in-
duced alteration of hydrology.

‘“(8) MAINTENANCE.—The term ‘mainte-
nance’ means an activity undertaken to en-
sure continuation of wetlands or the accom-
plishment of a project goal after a wetlands
restoration or wetlands creation project has
been technically completed, including water
level manipulation and control of any non-
native plant species.
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“(9) MITIGATION BANKING.—The term ‘miti-
gation banking’ means wetlands restoration,
enhancement, preservation, or creation for
the purpose of providing compensation for
wetlands loss or degradation.

€(10) NORMAL FARMING, SILVICULTURE,
AQUACULTURE, OR RANCHING ACTIVITY.—The
term ‘normal farming, silviculture, aqua-
culture, or ranching activity’ means a nor-
mal ongoing practice identified as a normal
ongoing activity by the Secretary of Agri-
culture (in consultation with the Coopera-
tive State Research, Education, and Exten-
sion Service for each State, the land-grant
university system, and the agricultural col-
leges of the State), taking into account any
existing practice (as of the date of the iden-
tification) and any other practice that may
be identified in consultation with the af-
fected industry or community.

“(11) PRIOR CONVERTED CROPLAND.—The
term ‘prior converted cropland’ means lands
that were both manipulated (by drainage or
other physical alteration to remove excess
water from the land) and cropped before De-
cember 23, 1985, to the extent that the lands
no longer exhibit significant wetlands func-
tions or values.

‘“(12) RESTORATION.—The term ‘restora-
tion’, used with respect to wetlands, means
an activity undertaken to return wetlands
from a disturbed or altered condition with
lesser wetlands acreage or fewer wetlands
functions or values to a previous condition
with greater wetlands acreage or more wet-
lands functions or values.

‘“(13) SECRETARY.—The term ‘Secretary’,
used without further modification, means
the Secretary of the Army.

‘“(14) TEMPORARY.—The term ‘temporary’,
used with respect to an impact, means the
disturbance or alteration of wetlands or wa-
ters of the United States caused by an activ-
ity under a circumstance in which, not later
than 3 years following the commencement of
the activity, the wetlands or waters—

‘“(A) are returned to the condition in exist-
ence prior to the commencement of the ac-
tivity; or

“(B) display a condition sufficient to en-
sure that without further human action the
wetlands or waters will return to the condi-
tion in existence prior to the commencement
of the activity.

‘“(15) WETLANDS.—The term ‘wetlands’
means lands that meet the standards for de-
lineation of lands as wetlands set forth in
paragraphs (1) and (2) of subsection (g).

‘(16) WETLANDS FUNCTIONS.—The term
‘wetlands functions’ means the roles wet-
lands serve that are of value, including flood
water storage, flood water conveyance,
ground water discharge, erosion control,
wave attenuation, water quality protection,
scenic and aesthetic use, food chain support,
fishery support, wetlands plant habitat sup-
port, aquatic habitat support, and habitat
for wetlands-dependent wildlife support.

““(b) AUTHORIZED ACTIVITIES.—

‘(1) PERMIT REQUIREMENT.—No person shall
undertake an activity in wetlands or waters
of the United States unless the activity is
undertaken pursuant to a permit issued by
the Secretary, except as provided in para-
graph (3).

‘(2) ISSUANCE OF PERMITS.—The Secretary
may issue permits authorizing activities in
wetlands or waters of the United States in
accordance with the requirements of this
section.

“(3) ACTIVITIES NOT REQUIRING PERMITS.—
An activity in wetlands or waters of the
United States may be undertaken without a
permit described in paragraph (2) from the
Secretary if the activity is authorized under
paragraph (5) or (6) of subsection (e), is ex-
empt under subsection (f), or is otherwise ex-
empt under another provision of this section.
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‘‘(4) APPLICATION.—Any person seeking to
undertake an activity in wetlands or waters
of the United States shall submit an applica-
tion to the Secretary identifying the site of
the activity. The applicant shall also provide
such additional information regarding the
proposed activity as may be necessary or ap-
propriate for purposes of determining wheth-
er and under what conditions the proposed
activity may be permitted to occur.

““(c) WETLANDS CLASSIFICATION.—

‘(1) APPLICATION.—In submitting an appli-
cation under subsection (b), any person seek-
ing to undertake an activity in wetlands for
which a permit is required under subsection
(b) shall request that the Secretary deter-
mine, in accordance with paragraph (3), the
classification of the wetlands in which the
activity is proposed to occur. The applicant
shall also provide such information as may
be necessary or appropriate for determining
the classification of wetlands.

*“(2) NOTICE.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), not later than 90 days
after the receipt of an application described
in paragraph (1) relating to an activity in
wetlands, the Secretary shall provide notice
to the applicant of the classification of the
wetlands that are the subject of the applica-
tion and shall state in writing the basis for
the classification. The classification of the
wetlands that are the subject of the applica-
tion shall be determined by the Secretary in
accordance with the requirements for classi-
fication of wetlands under paragraphs (3), (4),
and (5).

‘“(B) NOTICE REGARDING ADVANCE CLASSI-
FICATION.—In the case of an application pro-
posing an activity located in wetlands that
are the subject of an advance classification
under subsection (h), the Secretary shall pro-
vide notice to the applicant of the classifica-
tion within 30 days following the receipt of
the application, and shall provide an oppor-
tunity for review of the classification under
paragraphs (4) and (5).

‘(3) CLASSIFICATION.—On receipt of an ap-
plication under this subsection with respect
to wetlands, the Secretary shall, in accord-
ance with the standards and procedures es-
tablished by regulation issued under sub-
section (i) —

“(A) classify as type A wetlands the wet-
lands that are of critical significance to the
long-term conservation of the ecosystem of
which the wetlands are a part if—

‘(i) the wetlands serve critical wetlands
functions and values, including the provision
of critical habitat for a concentration of
avian, aquatic, or wetlands-dependent wild-
life;

“(ii)(I) the wetlands consist of or are a por-
tion of 10 or more contiguous acres and have
an inlet or outlet for relief of water flow; or

‘“(IT) the wetlands contain a prairie pothole
feature, playa lake, or vernal pool;

‘“(iii) there exists a scarcity within the wa-
tershed or aquatic ecosystem of identified
ecological functions served by the wetlands
such that the use of the wetlands for an ac-
tivity in wetlands or waters of the United
States would seriously jeopardize the avail-
ability of the identified functions;

‘‘(iv) there is no overriding public interest
in the use of the wetlands for purposes other
than conservation; and

“(v) the nature and scope of the wetlands
functions and values of the wetlands are
such that minimization and compensation
are not feasible means for conserving the
wetlands functions and values;

‘(B) classify as type B wetlands the wet-
lands that provide habitat for a significant
population of avian, aquatic, or wetlands-de-
pendent wildlife, or provide other significant
wetlands functions and values, including sig-
nificant enhancement or protection of water
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quality in waters of the United States, or
significant natural flood control; and

“(C) classify as type C wetlands the wet-
lands that—

‘(i) serve limited wetlands functions and
values;

‘“(ii) serve marginal wetlands functions and
values but that exist in such abundance that
regulation of activities in the wetlands is
not necessary for conserving important wet-
lands functions and values;

‘‘(iii) are prior converted cropland;

“‘(iv) are fastlands; or

“(v) are wetlands within industrial com-
plexes or other intensely developed areas
that do not serve significant wetlands func-
tions and values as a result of the location of
the wetlands.

‘(4) DE NOVO DETERMINATION.—Not later
than 30 days after receipt of notice of an ad-
vance classification by the Secretary under
paragraph (2)(B), an applicant may request
that the Secretary make a de novo deter-
mination of the classification of wetlands
that are the subject of the notice. The de
novo determination shall be made by the
Secretary in consultation with the Director.
The Secretary may sustain the advance clas-
sification made by the Director. The Sec-
retary may modify the classification if the
Secretary determines, on examination of all
relevant information submitted by the appli-
cant or otherwise available to the Secretary
(including, if appropriate, an on-the-ground
examination) that—

‘““(A) the lands involved do not meet the
standards for delineating wetlands set forth
in paragraph (1) or (2) of subsection (g);

‘“(B) the weight of relevant information
does not support the determination of the
advance classification with respect to the
specific wetlands involved;

‘(C) the factual basis for the advance clas-
sification is no longer valid; or

‘(D) the limitations on uses of the specific
wetlands involved that would be imposed by
the Secretary under this section would effec-
tively preclude reasonable economic use of
the wetlands.

‘“(5) APPEALS.—In the event that the Sec-
retary delegates authority to determine the
classification of wetlands under paragraphs
(3) and (4), the Secretary shall, by regula-
tion, provide for a right of appeal to the Sec-
retary or the designee of the Secretary of the
classification of wetlands under paragraph
(3) or the de novo determination of an ad-
vance classification in accordance with para-
graph (4).

¢(6) MAXIMUM PERCENT OF LANDS CLASSI-
FIED AS TYPE A WETLANDS.—No more than 20
percent of any county, parish, or borough
shall be classified as type A wetlands. For
purposes of this paragraph, a county, parish,
or borough includes any land in the county,
parish, or borough that is owned by the
United States or by a State, including land
in a unit of the National Wildlife Refuge Sys-
tem, land in the National Park System, and
land subject to a conservation easement.

¢“(d) COMPENSATION FOR LANDOWNERS.—

(1) ELECTION TO SEEK COMPENSATION.—ANy
person (including a State or political sub-
division of a State) who owns an interest in
lands that have been classified as type A
wetlands by the Secretary under subsection
(¢)(3)(A) or by the Director under subsection
(h) may, not later than 2 years after receipt
of actual notice of the classification (or not
later than 2 years after a de novo determina-
tion of the classification under subsection
(c)(4)), notify the Secretary and the Director
that the person is electing to seek compensa-
tion for the fair market value of the interest
in lands at the time of the classification, in
accordance with the requirements of this
section. The fair market value may include
reasonable attorney’s fees and shall be cal-
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culated without regard to any diminution in
value resulting from the applicability of this
section.

‘“(2) NEGOTIATIONS.—Immediately on re-
ceipt by the Secretary and the Director of
notification of election to seek compensa-
tion under paragraph (1), the Director shall
enter into good faith negotiations with the
owner for purposes of determining the value
of the interest in lands that have been classi-
fied as type A wetlands. Not later than 90
days after receipt of the notification of elec-
tion by the owner under paragraph (1), the
Director shall make an offer of reasonable
compensation to the owner.

¢“(3) ACTION OF OWNER.—

‘“(A) IN GENERAL.—Not later than 6 years
after the date the Director makes an offer of
compensation under paragraph (2), the owner
shall provide notice that the owner, in the
discretion of the owner—

‘(i) accepts the offer of compensation;

‘“(ii) has filed a claim for determination of
the value of the compensation described in
paragraph (1) with the United States Court
of Federal Claims; or

“(iii) advises the Director and the Sec-
retary that the owner elects to retain title
to the wetlands and elects not to receive
compensation for the taking of land under
this subsection.

“(B) FAILURE TO PROVIDE NOTICE.—Failure
to provide notice in accordance with this
paragraph shall be deemed an election to re-
tain title to the wetlands and not to receive
compensation under this subsection.

‘(4) EFFECT OF ACCEPTANCE OF OFFER OR
FILING OF CLAIM.—On acceptance of an offer
of compensation, or the filing of a claim for
determination of the value of compensation,
under paragraph (3), the classification as
type A wetlands of the wetlands that are the
subject of the offer or claim shall be binding
on the owner and any successor in interest,
and the title to the lands shall pass to the
United States. The classification of the lands
as type A wetlands under this paragraph
shall constitute a taking by the United
States of the interests in the lands of the
owner and shall be compensable under this
subsection.

‘“(5) EXTENT OF TAKING.—A taking under
this subsection shall be deemed to be a tak-
ing of surface interests in lands only, with
the following exceptions:

“(A) EXPLORATION OR DEVELOPMENT NOT
COMPATIBLE WITH CONSERVATION.—If the Sec-
retary determines that the exploration for or
development of oil and gas or mineral inter-
ests is not compatible with conservation of
the surface interests in lands that have been
classified as type A wetlands located above
the oil and gas or mineral interests (or lo-
cated adjacent to the oil and gas or mineral
interests where the adjacent lands are nec-
essary to provide reasonable access to the in-
terests), the Secretary may classify the oil
and gas or mineral interests as type A wet-
lands and notify the owner of the interests
that the owner may elect to receive com-
pensation for the interests under paragraph
Q).

“(B) FAILURE TO PROVIDE REASONABLE AC-
CESS.—The failure of the Secretary to pro-
vide reasonable access to oil and gas or min-
eral interests located beneath or adjacent to
surface interests of type A wetlands shall be
deemed a taking of the oil and gas or min-
eral interests. The Secretary shall classify
the oil and gas or mineral interests as type
A wetlands and notify the owner of the inter-
ests that the owner may elect to receive
compensation for the interests under para-
graph (1).

‘“(6) JURISDICTION.—The United States
Court of Federal Claims shall have jurisdic-
tion—
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“(A) to determine the value of interests
taken and the fair compensation required
under this subsection and the Constitution;

‘“(B) in the case of o0il and gas or mineral
interests, to require the United States to
provide reasonable access in, across, or
through lands that may be the subject of a
taking under this subsection solely for the
purpose of undertaking activity necessary to
determine the value of the interests taken;
and

‘“(C) to provide other equitable remedies
determined to be appropriate.

“(7) EXECUTION OF JUDGMENT.—Any judg-
ment rendered under paragraph (6) may be
executed, at the election of the owner. Any
owner seeking to execute such a judgment
shall execute the judgment not later than 2
years after the date the judgment is ren-
dered. The owner may, prior to the execution
of the judgment, enter into an agreement
with the United States for satisfaction of the
judgment through a crediting of a tax ben-
efit, acquisition of an interest in oil and gas
or minerals, an exchange of interests in
lands with the United States, or other means
of compensation.

¢“(8) CONSTRUCTION.—

““(A) AVAILABILITY OF OTHER REMEDIES.—
The remedy for a taking of an interest in
lands under this subsection shall not be con-
strued to preempt, alter, or limit the avail-
ability of other remedies for the taking of
the interest in lands under the Constitution
or under State law, including the taking of
rights to the use of water allocated under
State law or the taking of the interest in
lands by denial of a permit under this sec-
tion.

“(B) TAKING BY DENIAL OF A PERMIT.—Any
award of compensation for the taking of an
interest in lands by denial of a permit under
this section shall be based on the fair market
value of the interest in lands at the time of
the taking. The fair market value may in-
clude reasonable attorney’s fees and shall be
calculated without regard to any diminution
in value resulting from the applicability of
this section.

‘(99 MANAGEMENT.—Interests in lands ac-
quired by the United States under this sub-
section shall be managed by the United
States Fish and Wildlife Service as a part of
the National Wildlife Refuge System unless
the Secretary of the Interior, acting through
the Director, makes a determination other-
wise, or unless otherwise provided by law.

‘(10) REQUIREMENTS GOVERNING USE OF
WATER.—No action taken under this sub-
section shall be construed to alter or super-
sede requirements governing use of water ap-
plicable under State law.

‘‘(e) REQUIREMENTS APPLICABLE TO PER-
MITTED ACTIVITY.—

(1) ISSUANCE OR DENIAL OF PERMITS.—Fol-
lowing the provision of notice of wetlands
classification pursuant to subsection (c) if
applicable, and after compliance with the re-
quirements of subsection (d) if applicable,
the Secretary may issue or deny a permit for
authorization to undertake an activity in
wetlands or waters of the United States, in
accordance with the requirements of this
subsection.

“(2) TYPE A WETLANDS.—

‘““(A) IN GENERAL.—The Secretary shall
deny a permit authorizing an activity in
type A wetlands unless the Secretary deter-
mines that—

‘(i) the activity can be undertaken with
minimal alteration or surface disturbance of
the wetlands; or

‘‘(ii) the proposed use of the land, taking
into account all proposed mitigation, will re-
sult in overall environmental benefits, in-
cluding the prevention of wetlands loss or
degradation.
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‘“(B) TERMS AND CONDITIONS CONCERNING
MITIGATION.—Any permit issued authorizing
activities in type A wetlands may contain
such terms and conditions concerning miti-
gation (including terms and conditions appli-
cable under paragraph (3) for type B wet-
lands) as the Secretary determines to be ap-
propriate to prevent the unacceptable loss or
degradation of type A wetlands.

*“(3) TYPE B WETLANDS.—

‘“(A) CONSIDERATIONS.—The Secretary may
issue a permit authorizing an activity in
type B wetlands subject to such terms and
conditions as the Secretary finds are nec-
essary to ensure that the watershed or
aquatic ecosystem of which the wetlands are
a part does not suffer significant loss or deg-
radation of wetlands functions and values. In
determining whether specific terms and con-
ditions are necessary to avoid a significant
loss or degradation of wetlands functions and
values, the Secretary shall consider the fol-
lowing:

‘(i) The quality and quantity of eco-
logically significant functions and values
served by the areas to be affected.

‘‘(ii) The opportunities to reduce impacts
through cost-effective design to avoid or
minimize use of wetlands.

‘“(iii) The costs of mitigation requirements
and the social, recreational, and economic
benefits associated with the proposed activ-
ity, including local, regional, or national
needs for improved or expanded infrastruc-
ture.

‘“(iv) The ability of the applicant for the
permit to mitigate wetlands loss or degrada-
tion as measured by wetlands functions and
values.

‘(v) The environmental benefit, measured
by wetlands functions and values, that may
occur through mitigation efforts, including
restoration, preservation, enhancement, or
creation of wetlands functions and values.

‘(vi) The marginal impact of the proposed
activity on the watershed or aquatic eco-
system of which the wetlands are a part.

‘“(B) ALTERNATIVE SITE ANALYSES AND
PROJECT PURPOSES.—In considering applica-
tions for permits with respect to activities
on type B wetlands, the Secretary may re-
quire alternative site analyses for individual
permit applications involving the alteration
or permanent surface disturbance of 10 or
more contiguous acres of wetlands. In the
case of such an application, there shall be a
rebuttable presumption that the project pur-
pose for the activities as defined by the ap-
plicant shall be binding on the Secretary. In
the case of such an application, the defini-
tion of project purpose for the activities
sponsored by a public agency shall be bind-
ing on the Secretary, subject to the author-
ity of the Secretary to impose mitigation re-
quirements to minimize impacts on wetlands
functions and values, including cost-effective
redesign of the project to avoid wetlands.

‘(C) REQUIREMENTS FOR MITIGATION.—EX-
cept as otherwise provided in this section,
requirements for mitigation shall be imposed
if the Secretary finds that activities under-
taken under this section will result in the
loss or degradation of type B wetlands func-
tions and values where the loss or degrada-
tion is not an incidental or a temporary im-
pact. When determining the mitigation re-
quirements in any specific case, the Sec-
retary shall take into consideration the
characteristics of the wetlands affected, the
character of the impact on ecological func-
tions, whether any adverse effects on wet-
lands are of a permanent or temporary na-
ture, and the cost-effectiveness of the miti-
gation and shall seek to minimize the costs
of the mitigation.

‘(D) REGULATIONS GOVERNING REQUIRE-
MENTS FOR MITIGATION.—The Secretary shall
issue regulations under subsection (i) gov-
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erning requirements for compensatory miti-
gation, for activities occurring in type B
wetlands, that allow for—

‘(i) minimization of impacts through
project design for the activities, including
avoidance of specific wetlands impacts where
economically practicable and consistent
with the project purpose, provisions for com-
pensatory mitigation, if any, and other
terms and conditions necessary and appro-
priate in the public interest;

‘‘(ii) preservation or donation of type A
wetlands or type B wetlands (if title has not
been acquired by the United States and no
compensation for the taking of the wetlands
has been provided) as mitigation for activi-
ties that result in loss or degradation of wet-
lands;

‘“(iii) enhancement or restoration of lost or
degraded wetlands as compensation for wet-
lands lost or degraded through permitted ac-
tivity;

‘“(iv) compensation through contribution
to a mitigation banking program established
for a State pursuant to subparagraph (F);

‘(v) offsite compensatory mitigation with
respect to an activity in a wetlands, if the
mitigation contributes to the restoration,
enhancement, or creation of significant wet-
lands functions and values on a watershed or
ecosystem-wide basis and is balanced with
the effects that an activity proposed to be
carried out under a permit will have on the
specific site (except that offsite compen-
satory mitigation, if any, shall be required
only in the State in which the proposed ac-
tivity is to occur, and shall, to the extent
practicable, be within the watershed or
aquatic ecosystem within which the pro-
posed activity is to occur, unless otherwise
consistent with a State wetlands manage-
ment plan);

‘“(vi) contribution of in-kind value accept-
able to the Secretary and otherwise author-
ized by law;

‘Y(vii) in areas subject to wetlands loss or
degradation, construction of coastal protec-
tion and enhancement projects;

‘Y(viii) contribution of resources of more
than 1 permit recipient toward a single miti-
gation project; and

‘‘(ix) other mitigation measures deter-
mined by the Secretary to be appropriate, in
the public interest, and consistent with the
requirements and purposes of this Act.

“(E) COMPENSATORY MITIGATION.—Notwith-
standing subparagraph (C), the Secretary
may determine not to impose requirements
for compensatory mitigation, with respect to
an activity in a wetlands, if the Secretary
finds that—

‘(i) the adverse impacts of an activity pro-
posed to be carried out under a permit are
limited;

‘“(ii) the failure to impose compensatory
mitigation requirements is compatible with
maintaining wetlands functions and values
and no practicable and reasonable means of
compensatory mitigation is available;

‘‘(iii) there is an abundance of similar sig-
nificant wetlands functions and values in or
near the area in which the proposed activity
is to occur that will continue to serve the
functions and values lost or degraded as a re-
sult of the activity, taking into account the
impacts of the activity and the cumulative
impacts of similar activity in the area;

‘‘(iv) the temporary character of the im-
pacts and the use of minimization techniques
make compensatory mitigation unnecessary
to protect significant wetlands functions and
values; or

‘“(v) a waiver from requirements for com-
pensatory mitigation is necessary to prevent
special hardship.

““(F) MITIGATION BANKING PROGRAM.—

‘(i) ESTABLISHMENT.—The Secretary, in
consultation with the Director, shall estab-
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lish a mitigation banking program in each
State. The mitigation banking program shall
be developed in consultation with the Direc-
tor and the Governor of the State in which
the wetlands covered by the mitigation
banking program is located. After approval
of the program by the Secretary, the Sec-
retary may require contributions to the pro-
gram as a means for ensuring compensation
for loss and degradation of wetlands func-
tions and values in the State in accordance
with the requirements of this paragraph.

‘(ii) PRIMARY OBJECTIVE.—The primary ob-
jective of the programs shall be to provide
for the restoration, enhancement, or, where
feasible, creation of ecologically significant
wetlands on an ecosystem basis.

“(iii) FUNCTIONS AND VALUES.—Each pro-
gram described in clause (i) shall—

““(I) provide a preference for large-scale
projects for conservation, enhancement, or
restoration of wetlands, unless the Secretary
(or the Governor of a State that is admin-
istering a State permit program under sub-
section (1)) determines that a smaller project
will contribute substantially to the con-
servation, enhancement, or restoration of
ecologically significant wetlands functions
and values or that the restoration of indige-
nous wetlands resources cannot be accom-
plished through large-scale projects;

‘“(IT) authorize mitigation banks sponsored
by private entities or public entities;

‘“(ITII) provide for the crediting to a State
or privately maintained mitigation bank of
contributions in land or cash, or in-kind con-
tributions, so that persons unable to sponsor
specific mitigation projects can contribute
to the mitigation bank;

“(IV) have sufficient requirements to en-
sure completion, maintenance, and super-
vision of wetlands projects for at least a 25-
year period, including requirements for
bonds or other evidence of financial responsi-
bility;

(V) authorize the imposition of bonding
requirements on private entities operating
the banks;

“(VI) limit activities in or on wetlands
that are part of a mitigation bank to uses
that are consistent with maintaining or
gaining significant wetlands functions and
values; and

“(VII) authorize a credit to be provided on
an acre-for-acre or value-for-value basis for
type A and B wetlands that are permanently
protected in national conservation units in
any State that has converted less than 10
percent of the historic wetlands base of the
State to other uses.

‘“(4) ACTION ON APPLICATIONS.—

““(A) TiMING.—In the case of any applica-
tion for authorization to undertake activi-
ties in wetlands or waters of the United
States that are not type C wetlands, final ac-
tion by the Secretary shall occur not later
than 180 days after the date the application
is filed, unless—

‘‘(i) the Secretary and the applicant agree
that the final action shall occur within a
shorter or longer period of time;

‘“(ii) the Secretary determines that an ad-
ditional, specified period of time is necessary
to permit the Secretary to comply with
other applicable Federal law; or

¢“(iii) the Secretary, not later than 15 days
after the date the application is received, no-
tifies the applicant that the application does
not contain all information necessary to
allow the Secretary to consider the applica-
tion and identifies any necessary additional
information, in which case the provisions of
subparagraph (B) shall apply.

‘(B) ADDITIONAL INFORMATION.—On the re-
ceipt of a request for additional information
under subparagraph (A)(iii), the applicant
shall supply the additional information and
shall provide notice to the Secretary that
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the application contains all requested addi-
tional information and is therefore com-
plete. The Secretary may—

‘(i) not later than 30 days after the receipt
of notice from the applicant that the appli-
cation is complete, determine that the appli-
cation does not contain all requested addi-
tional information and, on the basis of the
determination, deny the application without
prejudice with respect to resubmission; or

‘(i) not later than 180 days after the re-
ceipt of notice from the applicant that the
application is complete, review the applica-
tion and take final action on the application.

¢“(C) FAILURE TO ACT ON APPLICATION.—If
the Secretary fails to take final action on an
application as provided in subparagraph
(B)(ii), on the 180th day described in the sub-
paragraph a permit shall be presumed to be
granted authorizing the activities proposed
in the application under such terms and con-
ditions as are stated in the completed appli-
cation.

‘(D) APPEALS.—Not later than 60 days
after the date of a decision of the Secretary
denying a permit requested in an application
under this paragraph, the applicant may ap-
peal the decision to the Secretary of Defense
or the designee of the Secretary of Defense.
On such an appeal, the Secretary of Defense
or the designee shall uphold the decision of
the Secretary of the Army if the Secretary
of the Army proves by clear and convincing
evidence that granting the permit requested
in the application would be inconsistent with
this section.

““(5) TYPE C WETLANDS.—

““(A) PERMIT NOT REQUIRED.—Activities in
wetlands that have been classified as type C
wetlands under subsection (¢)(3)(C) by the
Secretary or under subsection (h) by the Di-
rector may be undertaken without a permit
referred to in subsection (b).

‘(B) REPORTING REQUIREMENTS.—The Sec-
retary may establish requirements for re-
porting activities undertaken in type C wet-
lands.

¢“(C) ALTERNATIVE SITE ANALYSIS AND MITI-
GATION NOT REQUIRED.—NoO requirements for
alternative site analyses or mitigation of en-
vironmental impacts shall apply for activi-
ties undertaken in type C wetlands.

“(6) NATIONAL, REGIONAL, OR STATEWIDE
GENERAL PERMITS.—

‘““(A) IN GENERAL.—The Secretary may, in
accordance with a regulation issued under
subsection (i), issue general permits on a na-
tional, regional, or statewide basis for any
category of activities in wetlands or waters
of the United States for which a permit
would otherwise be required under sub-
section (b), if the Secretary determines that
the activities in the category are similar in
nature and that the activities, whether per-
formed separately or cumulatively, will not
result in a significant loss or degradation of
ecologically significant wetlands functions
and values or of ecologically significant wa-
ters of the United States. Permits issued
under this paragraph shall include proce-
dures for expedited review of eligibility for
the permits (if the review is required) and
may include requirements for reporting and
mitigation. The Secretary may impose re-
quirements for compensatory mitigation for
the permits if necessary to avoid or mini-
mize the significant loss or degradation of
significant wetlands functions and values
where the loss or degradation is not an inci-
dental or a temporary impact.

‘(B) EXISTING GENERAL PERMITS.—General
permits issued on a national or regional
basis for activities in the wetlands or waters
of the United States and in effect on the date
of enactment of the Comprehensive Wetlands
Conservation and Management Act of 1995
shall remain in effect until otherwise modi-
fied by the Secretary.
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“(f) ACTIVITIES NOT REQUIRING PERMIT.—

“(1) AcTIvITIES.—Except as provided in
paragraph (3), activities in wetlands or wa-
ters of the United States shall be exempt
from the requirements of this section and
shall not be prohibited by or otherwise sub-
ject to regulation under this section or sec-
tion 301 or 402 (except to the extent the sec-
tions relate to compliance with effluent
standards or prohibitions under section 307),
if the activities—

“(A) result from normal farming,
silviculture, aquaculture, or ranching activi-
ties and practices, such as plowing, seeding,
cultivating, minor drainage, burning of vege-
tation in connection with the activities and
practices, harvesting for the production of
food, fiber, or forest products, or upland soil
and water conservation practices;

‘(B) are for the purpose of maintenance,
including emergency reconstruction of re-
cently damaged parts of currently (as of the
date of the maintenance) serviceable struc-
tures, such as dikes, dams, levees, water con-
trol structures, groins, riprap, breakwaters,
causeways, and bridge abutments or ap-
proaches, and transportation structures;

‘“(C) are for the purpose of construction or
maintenance of farm, stock, or aquaculture
ponds or irrigation canals and ditches, or the
maintenance of drainage ditches;

‘(D) are for the purpose of construction of
temporary sedimentation basins on a con-
struction site that does not include place-
ment of fill material into navigable waters;

““(E) are for the purpose of construction or
maintenance of farm roads or forest roads, or
temporary roads for moving mining equip-
ment, if the roads are constructed and main-
tained, in accordance with best management
practices, to ensure that flow and circulation
patterns and chemical and biological charac-
teristics of the waters involved are not im-
paired, that the reach of the waters is not re-
duced, and that any adverse effect on the
aquatic environment will be otherwise mini-
mized;

‘“(F) are undertaken on farmed wetlands,
except that any change in use of the wet-
lands for the purpose of undertaking activi-
ties that are not exempt from regulation
under this subsection shall be subject to this
section;

‘(G) result from any activity with respect
to which a State has an approved program
for which an application was submitted
under section 208(b)(4) that meets the re-
quirements of subparagraphs (B) and (C) of
the section;

“(H) are consistent with a State or local
land management plan submitted to the Sec-
retary and approved pursuant to paragraph
(2);

‘“(I) are undertaken in connection with a
marsh management and conservation pro-
gram in a coastal parish in Louisiana if the
program has been approved by the Governor
of the State or the designee of the Governor;

““(J) are undertaken on lands or involve ac-
tivities within a coastal zone of a State that
are excluded from regulation under the State
coastal zone management program approved
under the Coastal Zone Management Act of
1972 (16 U.S.C. 1451 et seq.);

‘(K) are undertaken in incidentally cre-
ated wetlands, unless the incidentally cre-
ated wetlands have exhibited wetlands func-
tions and values for more than 5 years (in
which case activities undertaken in the wet-
lands shall be subject to the requirements of
this section);

‘(L) are part of expanding an ongoing
farming operation involving the water de-
pendent, obligate crop, Vaccinium
macrocarpin, if—

‘(1) the expansion does not occur in type A
wetlands;
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‘(i) the expansion does not result in the
conversion of more than 10 acres of wetlands
or waters of the United States per operator
per year; and

‘“(iii) the converted wetlands or waters of
the United States (other than in locations
where dikes and other necessary facilities
are placed) remain as wetlands or other wa-
ters of the United States; or

(M) result from aggregate or clay mining
activities in wetlands or waters of the
United States conducted pursuant to a State
or Federal permit that requires the reclama-
tion of the wetlands or waters of the United
States, if the reclamation meets conditions
for reclamation, including conditions that—

‘(i) the reclamation shall be completed
within 5 years of the commencement of ac-
tivities in the wetlands or waters; and

‘“(ii) on completion of the reclamation, the
wetlands or waters shall support functions
(including wetlands functions, as appro-
priate) and values equivalent to the func-
tions and values supported by the wetlands
or waters at the time of commencement of
the activities.

¢(2) STATE AND LOCAL LAND MANAGEMENT
PLANS.—

‘“(A) DEVELOPMENT AND SUBMISSION OF
PLAN.—Any State or political subdivision of
a State acting pursuant to State authoriza-
tion may develop a land management plan
with respect to lands that include wetlands.
A State or local government agency, acting
on behalf of the State or political subdivi-
sion, may submit the plan to the Secretary
for review and approval. The Secretary shall,
not later than 60 days after receipt of the
plan, notify a designated State or local offi-
cial in writing of approval or disapproval of
the plan.

‘‘(B) APPROVAL.—The Secretary shall ap-
prove any plan described in subparagraph (A)
that is consistent with the objectives of this
section. No person shall be entitled to judi-
cial review of the decision of the Secretary
to approve or disapprove a land management
plan under this paragraph.

‘(C) CONSTRUCTION.—Nothing in this para-
graph shall be construed to alter, limit, or
supersede the authority of a State or polit-
ical subdivision of a State to establish a land
management plan for purposes other than
the objectives of this subsection.

‘(g) STANDARDS FOR DELINEATING WET-
LANDS.—

‘(1) IN GENERAL.—

‘“(A) ESTABLISHMENT OF STANDARDS.—The
Secretary shall establish standards, by regu-
lation issued under subsection (i), that shall
govern the delineation of lands as wetlands
for purposes of this section.

‘“‘(B) CONSULTATION.—Before establishing
standards as described in subparagraph (A),
the Secretary shall consult with the heads of
other departments and agencies of the
United States, including the Director, the
Administrator of the Environmental Protec-
tion Agency, and the Chief of the Natural
Resources Conservation Service of the De-
partment of Agriculture.

¢“(C) STANDARDS BINDING ON FEDERAL AGEN-
CIES.—The standards established as described
in subparagraph (A) shall bind all Federal
agencies in connection with the administra-
tion or implementation of this section.

“(2) DELINEATION OF WETLANDS.—

““(A) IN GENERAL.—The standards estab-
lished as described in paragraph (1)(A) shall
be issued in accordance with this paragraph,
and any decision of the Secretary, the Direc-
tor, or any other Federal officer or em-
ployee, made in connection with the admin-
istration of the standards, shall be made in
accordance with this paragraph.

‘(B) REQUIREMENTS FOR DELINEATION OF
WETLANDS.—For purposes of this section,
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lands shall be delineated as wetlands only
if—

‘(i) the lands are wetlands, as defined in
section 502;

‘“(ii) the Secretary finds clear evidence of
wetlands hydrology, hydrophytic vegetation,
and hydric soil during the period in which
the delineation (to be conducted during the
growing season unless otherwise requested
by the applicant) is made;

‘“(iii) the delineation does not result in the
classification of vegetation as hydrophytic if
the vegetation is equally adapted to dry or
wet soil conditions or is more typically
adapted to dry soil conditions than to wet
soil conditions;

‘“(iv) the Secretary finds some obligate
wetlands vegetation present during the pe-
riod of delineation (except that if the vegeta-
tion is removed for the purpose of evading a
requirement of this section, this clause shall
not apply);

‘(v) the delineation does not result in the
conclusion that conditions of wetlands hy-
drology are present, unless the Secretary
finds water present at the surface of the
lands for at least 21 consecutive days during
the growing season (or period requested by
the applicant) in which the delineation is
made and for 21 consecutive days during the
growing seasons in a majority of the years
for which records are available; and

‘‘(vi) the lands were not temporarily or in-
cidentally created as a result of adjacent de-
velopment activity.

¢(C) NORMAL CIRCUMSTANCES.—For the pur-
pose of delineating wetlands under this sec-
tion, a normal circumstance shall be deter-
mined on the basis of the factual cir-
cumstance in existence on the date a classi-
fication is made under subsection (h), or on
the date of application under subsection (b),
whichever is applicable, if the circumstance
has not been altered by an activity prohib-
ited under this section.

““(h) UNITED STATES FISH AND WILDLIFE
SERVICE WETLANDS ADVANCE IDENTIFICATION
AND CLASSIFICATION PROJECT.—

‘(1) IN GENERAL.—The Director, after re-
ceiving the concurrence of the Chief of the
Natural Resources Conservation Service,
shall conduct a project to identify and clas-
sify wetlands in the United States. The Di-
rector shall complete the project not later
than 10 years after the date of enactment of
the Comprehensive Wetlands Conservation
and Management Act of 1995.

‘“(2) STANDARDS FOR CLASSIFYING WET-
LANDS.—In conducting the project, the Direc-
tor shall identify and classify wetlands in ac-
cordance with the standards for delineation
of wetlands established by the Secretary as
described in paragraphs (1) and (2) of sub-
section (g).

‘“(3) NOTICE AND HEARING.—Before comple-
tion of identification and classification of
wetlands under paragraph (1), the Director
shall provide notice and an opportunity for a
public hearing in each county, parish, or bor-
ough that includes lands subject to identi-
fication and classification.

‘‘(4) PUBLICATION.—Promptly after comple-
tion of identification and classification of
wetlands under paragraph (1), the Director
shall publish information concerning the
identification and classification in the Fed-
eral Register and in publications of wide cir-
culation and take other steps reasonably
necessary to ensure that information con-
cerning the identification and classification
is made available to the public.

‘“(5) RECORDING.—The Director shall, to the
fullest extent practicable, record any classi-
fication of lands as wetlands under para-
graph (1) on the property records in the
county, parish, or borough in which the wet-
lands are located.
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““(6) REPORT TO CONGRESS.—Not later than 2
years after the date of enactment of the
Comprehensive Wetlands Conservation and
Management Act of 1995, and annually there-
after, the Secretary of the Interior shall pre-
pare and submit to the appropriate commit-
tees of Congress a report on implementation
of the project conducted under this sub-
section.

‘(1) ADMINISTRATIVE PROVISIONS.—

‘(1) PROMULGATION OF FINAL REGULA-
TIONS.—Not later than 1 year after the date
of enactment of the Comprehensive Wetlands
Conservation and Management Act of 1995,
the Secretary shall, after notice and oppor-
tunity for public comment, issue 1 or more
final regulations for the issuance of permits
under this section. The regulations shall—

‘“(A) establish standards and procedures
for—

‘“(i) the classification and delineation of
wetlands, and procedures for administrative
review of the classification or delineation of
wetlands;

‘‘(i1) the review of State or local land man-
agement plans and State programs for the
regulation of wetlands and waters of the
United States;

‘‘(iii) the issuance of general permits on a
national, regional, or statewide basis under
this section;

‘“(iv) the issuance of individual permit ap-
plications under this section;

‘“(v) enforcement of this section;

‘“(vi) administrative appeal of an action by
the Secretary denying an application for a
permit referred to in subsection (b), or
issuing a permit referred to in subsection (b)
subject to 1 or more conditions; and

“(vii) any other related area that the Sec-
retary determines necessary or appropriate
to implement the requirements of this sec-
tion; and

‘“(B) establish requirements governing the
establishment of a mitigation bank.

¢“(2) JUDICIAL REVIEW OF A FINAL REGULA-
TION.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (B), any judicial review of a
final regulation issued pursuant to para-
graph (1), and any denial by the Secretary of
a petition for the issuance or repeal of a reg-
ulation under paragraph (1), shall be con-
ducted in accordance with sections 701
through 706 of title 5, United States Code.

¢“(B) JURISDICTION OF COURT.—

‘(i) PETITIONS FOR REVIEW.—A petition for
review of the action of the Secretary in
issuing a regulation under paragraph (1), or
denying a petition for the issuance or repeal
of a regulation under paragraph (1), may be
filed only in the United States Court of Ap-
peals for the District of Columbia. The peti-
tion for review may only be filed—

‘“(I) not later than 90 days after the date of
issuance or denial; or

‘“(IT) if the petition for review is based sole-
ly on grounds arising after the date of
issuance or denial, not later than 90 days
after the date the grounds arise.

‘(i) PROHIBITION ON REVIEW DURING EN-
FORCEMENT PROCEEDINGS.—Action by the
Secretary with respect to which review could
have been obtained under this paragraph
shall not be subject to judicial review in
civil or criminal proceedings for enforce-
ment.

¢“(3) INTERIM REGULATIONS.—

‘““(A) PROMULGATION OF INTERIM REGULA-
TIONS.—Not later than 90 days after the date
of enactment of the Comprehensive Wetlands
Conservation and Management Act of 1995,
the Secretary shall issue interim regulations
consistent with paragraph (1). The interim
regulations shall become effective on the
date of issuance. Notice of the interim regu-
lations shall be published in the Federal Reg-
ister. Except as provided in subparagraph
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(B), the interim regulations shall apply until
the issuance of final regulations under para-
graph (1).

‘“(B) WAIVER OF INTERIM REGULATIONS.—
The Secretary shall provide a procedure for
waiving a provision of an interim regula-
tion—

‘(i) in a case in which the applicant dem-
onstrates special hardship, inequity, or un-
fair distribution of burdens; or

‘(i) in a case in which the Secretary de-
termines that a waiver under this subpara-
graph would advance the purposes of this
section.

‘“(4) AUTHORITY TO CARRY OUT REGULA-
TIONS.—Except as otherwise expressly pro-
vided in this section, the Secretary shall be
responsible for carrying out this section. The
Secretary or any other Federal officer or em-
ployee in whom any function under this sec-
tion is vested or to whom any such function
is delegated may perform any and all acts
(including appropriate enforcement activ-
ity), and may prescribe, issue, amend, or re-
scind any regulation or order the officer or
employee may find necessary or appropriate
to prescribe, issue, amend, or rescind under
this section, subject to the requirements of
this section.

““(j) VIOLATIONS.—

‘(1) ENFORCEMENT BY SECRETARY.—When-
ever the Secretary finds, on the basis of reli-
able and substantial information and after
reasonable inquiry, that a person is or may
be in violation of this section or a condition
or limitation set forth in a permit issued by
the Secretary under subsection (b), the Sec-
retary shall—

‘‘(A) issue an order requiring the person to
comply with this section or with the condi-
tion or limitation in the permit; or

“(B) bring a civil action in accordance with
paragraph (3).

¢“(2) ORDERS ISSUED BY SECRETARY.—

‘““(A) COPY OF ORDER SENT TO STATES.—A
copy of each order issued under paragraph (1)
shall be sent immediately by the Secretary
to the Governor of the State in which the
violation occurred and the Governor of any
other affected State.

‘“(B) SERVICE.—Except as provided in sub-
paragraph (C), any order issued under para-
graph (1) shall—

‘(i) be issued by personal service to the ap-
propriate person or corporate officer;

‘‘(ii) state with reasonable specificity the
nature of the asserted violation; and

‘“(iii) specify a period for compliance, not
to exceed 30 days, that the Secretary deter-
mines is reasonable (taking into account the
seriousness of the asserted violation and any
good faith efforts to comply with applicable
requirements).

¢(C) TIME LIMIT ON ORDER AND ESTOPPEL.—

‘(i) IN GENERAL.—Not later than 150 days
after the date of service under subparagraph
(B), the Secretary shall—

‘“(I) take such action as is necessary for
the prosecution of a civil action in accord-
ance with paragraph (3); or

““(IT) rescind the order issued under para-
graph (1) and be estopped from any further
enforcement proceeding for the same as-
serted violation.

‘‘(ii) DISPUTED ORDERS.—If a person receiv-
ing service under subparagraph (B) disputes
the finding described in paragraph (1) and no-
tifies the Secretary in writing not later than
90 days after the service, the Secretary shall,
not later than 60 days after receiving the no-
tification of the dispute—

‘“(I) take such action as is necessary for
the prosecution of a civil action in accord-
ance with paragraph (3); or

““(IT) rescind the order and be estopped
from any further enforcement proceeding for
the same asserted violation.
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““(3) CIVIL ACTIONS.—The Secretary may
commence a civil action for appropriate re-
lief, including a permanent or temporary in-
junction, for any violation for which the Sec-
retary may issue an order under paragraph
(1). An action commenced under this para-
graph may be brought in the district court of
the United States for the district in which
the defendant is located or resides or is doing
business, and the court shall have jurisdic-
tion to restrain the violation and to require
compliance. Notice of the commencement of
the action shall be given immediately to the
Governor of any affected State.

‘(4) PENALTIES.—

‘‘(A) IN GENERAL.—Any person who violates
this section or a condition or limitation in a
permit issued by the Secretary under sub-
section (b), or who violates an order issued
by the Secretary under paragraph (1), shall
be subject to a civil penalty not to exceed
$25,000 per day for each violation involved,
commencing on the day following expiration
of the period allowed for compliance.

‘““(B) DETERMINATION OF AMOUNT.—The
amount of the penalty imposed per day shall
be in proportion to the scale or scope of the
project that results in the violation. In de-
termining the amount of a civil penalty
under this paragraph, the Secretary or the
court, as appropriate, shall consider the seri-
ousness of the violation, the economic ben-
efit (if any) resulting from the violation, any
history of a previous violation, any good-
faith effort to comply with applicable re-
quirements, the economic impact of the pen-
alty on the violator, and any other matter
that justice may require.

(k) STATE AUTHORITY TO CONTROL DIs-
CHARGES.—Nothing in this section shall af-
fect or impair the right of a State or inter-
state agency to control activity, including
activity of a Federal agency, in waters of the
United States within the jurisdiction of the
State or interstate agency. Each Federal
agency shall comply with a State or inter-
state requirement, whether substantive or
procedural, to the same extent that a person
is subject to the requirement. This section
shall not affect or impair the authority of
the Secretary to maintain navigation.

(1) STATE REGULATION OF WETLANDS AND
WATERS.—

‘(1) APPLICATION FOR STATE REGULATION.—
The Governor of a State desiring to admin-
ister an individual and general permit pro-
gram for an activity in wetlands or waters of
the United States within the jurisdiction of
the State shall submit to the Secretary—

““(A) a description of the program proposed
to be established and administered under
State law; and

“(B) a statement from the chief legal offi-
cer of the State that the State law provides
adequate authority to carry out the de-
scribed program.

‘(2) DETERMINATION BY SECRETARY.—Not
later than 1 year after the date of receipt by
the Secretary of a program description and
statement under paragraph (1), the Secretary
shall determine whether the State has the
authority to—

‘“(A) issue permits that—

‘(i) apply, and ensure compliance with,
each applicable requirement of this section;
and

‘(ii) can be terminated or modified for
cause, including—

““(I) a violation of any condition or limita-
tion in the permit;

‘‘(IT) evidence that the permit was obtained
by misrepresentation or failure to disclose
fully all relevant facts; or

“(IIT) a change in any condition that re-
quires either a temporary or permanent re-
duction or elimination of the permitted ac-
tivity;
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‘“(B)(1) issue permits that apply, and ensure
compliance with, all applicable requirements
of section 308; or

‘“(i1) inspect, monitor, enter, and require
reports to at least the same extent as re-
quired under section 308;

‘“(C) ensure that the public, and any other
State in which the wetlands or waters of the
United States may be affected by the
issuance of a permit under this subsection,
receive notice of each application for a per-
mit under this subsection and provide an op-
portunity for a public hearing before a ruling
on the application;

‘(D) ensure that the Secretary receives no-
tice of each application for a permit under
this subsection and, prior to any action by
the State, ensure that both the applicant for
the permit and the State receive from the
Secretary information with respect to any
advance classification under subsection (h)
applicable to wetlands or waters of the
United States that are the subject of the ap-
plication;

‘“(E) ensure that each State (other than
the State seeking to issue permits under this
subsection) in which the wetlands or waters
of the United States may be affected by the
issuance of a permit under this subsection
may submit a written recommendation to
the permitting State with respect to any
permit application and, if any part of the
written recommendation is not accepted by
the permitting State, ensure that the per-
mitting State will notify the affected State
(and the Secretary) in writing of the failure
by the permitting State to accept the rec-
ommendation together with the reason for
the failure by the permitting State to accept
the recommendation of the affected State;
and

‘“(F) abate a violation of the permit or the
permit program, through a civil or criminal
penalty or other means of enforcement.

“(3) APPROVAL OR MODIFICATION OF PRO-
GRAM.—

““(A) APPROVAL OF PROGRAM.—If, with re-
spect to a proposed State program for which
a description and statement were submitted
under paragraph (1), the Secretary deter-
mines that the State has the authority set
forth in paragraph (2), the Secretary shall
approve the program, notify the State, and
suspend the issuance of permits under sub-
section (b) for each activity with respect to
which a permit may be issued pursuant to
the State program.

“(B) MODIFICATION OF PROGRAM.—If, with
respect to a proposed State program for
which a description and statement were sub-
mitted under paragraph (1), the Secretary
determines that the State does not have the
authority set forth in paragraph (2), the Sec-
retary shall notify the State and provide a
description of any revision or modification
necessary so that the State may resubmit
the program for another determination by
the Secretary under this subsection.

‘‘(4) FAILURE OF SECRETARY TO MAKE DETER-
MINATION.—If, with respect to a proposed
State program for which a description and
statement were submitted under paragraph
(1), the Secretary fails to make a determina-
tion within 1 year after the date of receipt of
the description and statement, the proposed
program shall be deemed to be approved pur-
suant to paragraph (3)(A) on the day that is
1 year after that date, the Secretary shall
notify the State of the approval, and the
Secretary shall suspend the issuance of per-
mits under subsection (b) for each activity
with respect to which a permit may be issued
pursuant to the State program.

¢“(5) TRANSFER OF APPLICATIONS.—After ap-
proval of a State permit program under this
subsection, the Secretary shall transfer to
the State for appropriate action any applica-
tion for a permit pending before the Sec-
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retary for an activity with respect to which
a permit may be issued pursuant to the
State program.

‘‘(6) SUSPENSION OF ENFORCEMENT.—If the
Secretary is notified that a State with a per-
mit program approved under this subsection
intends to administer and enforce the terms
and conditions of a general permit issued by
the Secretary under subsection (e)(6), the
Secretary shall, with respect to each activ-
ity in the State to which the general permit
applies, suspend the administration and en-
forcement of the general permit.

“(7) CORRECTIVE ACTION.—If the Secretary
determines after a public hearing that a
State administering a program approved
under this subsection is not administering
the program in accordance with this section,
the Secretary shall notify the State and, if
appropriate corrective action is not taken
within a reasonable time (not to exceed 90
days after the date of the receipt of the noti-
fication), the Secretary shall—

‘“(A) withdraw approval of the program
until the Secretary determines appropriate
corrective action has been taken; and

‘(B) resume the program for the issuance
of permits under subsections (b) and (e)(6) for
all activities with respect to which the State
was issuing permits, until such time as the
Secretary makes the determination de-
scribed in paragraph (2) and approves the
State program again.

‘“(8) REGULATION BY AN INTERSTATE AGEN-
cY.—For purposes of this subsection:

‘““(A) GOVERNOR.—The term ‘Governor’ in-
cludes the head of an interstate agency.

‘(B) STATE.—The term ‘State’ includes an
interstate agency.

“(C) STATE LAW.—The term ‘State law’ in-
cludes an interstate compact.

“(m) COPIES AVAILABLE TO PUBLIC.—A copy
of each permit application submitted, and
each permit issued, under this section shall
be available to the public. Each permit appli-
cation or portion of a permit application
shall also be available on request for the pur-
pose of reproduction.

“(n) COMPLIANCE WITH PERMIT SATISFIES
REQUIREMENTS.—Compliance with a permit
issued pursuant to this section, including
carrying out an activity pursuant to a gen-
eral permit issued under this section, shall
be deemed, for purposes of sections 309 and
505, to be compliance with sections 301, 307,
and 403.

‘(0) EFFECTIVE DATE FOR PERMIT PROVI-
SIONS.—After the 90th day after the date of
enactment of the Comprehensive Wetlands
Conservation and Management Act of 1995,
no permit for an activity in wetlands or wa-
ters of the United States may be issued ex-
cept in accordance with this section. Any
permit for an activity in wetlands or waters
of the United States issued prior to the 90th
day shall be deemed to be a permit under
this section and shall continue in force and
effect for the term of the permit unless re-
voked, modified, or suspended in accordance
with this section. An application for a per-
mit pending under this section on the 90th
day shall be deemed to be an application for
a permit under this section.

‘“(p) LiMIT ON FEES.—Any fee charged in
connection with—

‘(1) the delineation or classification of
wetlands;

‘“(2) an application for a permit author-
izing an activity in wetlands or waters of the
United States; or

‘(3) any other action taken in compliance
with the requirements of this section (other
than a penalty for a violation under sub-
section (j));
shall not exceed the amount of the fee in ef-
fect on January 1, 1990.”.
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SEC. 4. DEFINITIONS.

Section 502 of the Federal Water Pollution
Control Act (33 U.S.C. 1362) is amended by
adding at the end the following new para-
graph:

‘(21) WETLANDS.—The term ‘wetlands’
means lands, such as swamps, marshes, bogs,
and similar areas, that have a predominance
of hydric soils and that are inundated by sur-
face water at a frequency and duration suffi-
cient to support, and that under normal cir-
cumstances support, a prevalence of vegeta-
tion typically adapted for life in saturated
soil conditions.”.

SEC. 5. TECHNICAL AND CONFORMING AMEND-
MENTS.

(a) Section 119(c)(2)(E) of the Federal
Water Pollution Control Act (33 U.S.C.
1269(c)(2)(E)) is amended by striking ‘“‘wet-
land’” and inserting “wetlands’.

(b) Section 208(b)(4)(B)(iii) of the Act (33
U.S.C. 1288(b)(4)(B)(iii)) is amended by strik-
ing ‘‘the guidelines established under section
404(b)(1), and”’ and inserting ‘‘section 404, and
with the guidelines established under’’.

(c) Section 309 of the Act (33 U.S.C. 1319) is
amended—

(1) in subsection (a)—

(A) in the first sentence of paragraph (1),
by striking ‘‘or 404’’; and

(B) in paragraph (3), by striking ‘“‘or in a
permit issued under section 404 of this Act
by a State’’;

(2) in the first sentence of subsection (d),
by striking ‘‘or in a permit issued under sec-
tion 404 of this Act by a State,,”’; and

(3) in subsection (g)—

(A) by striking paragraph (1) and inserting
the following new paragraph:

‘(1) VIOLATIONS.—If the Administrator
finds, on the basis of any information avail-
able, that a person has violated section 301,
302, 306, 307, 308, 318, or 405, or has violated
any permit condition or limitation imple-
menting any of the sections in a permit
issued under section 402 by the Adminis-
trator or by a State, the Administrator may,
after consultation with the State in which
the violation occurred, assess a class I civil
penalty or a class II civil penalty under this
subsection.”’;

(B) in the third sentence of paragraph
(2)(B), by striking ‘‘and the Secretary’’;

(C) in paragraph (6)(A)(iii), by striking °,
the Secretary,”’;

(D) by striking ‘‘or Secretary, as the case
may be,”” and ‘‘or the Secretary, as the case
may be,” each place they appear; and

(E) by striking ‘‘or Secretary’, ‘“‘or the
Secretary’’, and ‘‘or Secretary’s’’ each place
they appear.

SEC. 6. EFFECTIVE DATE.

The amendments made by this Act shall
become effective 90 days after the date of en-
actment of this Act.

THE COMPREHENSIVE WETLANDS
CONSERVATION AND MANAGEMENT ACT OF 1995

The protection of America’s wetlands is a
crucial public issue that deserves significant
national priority. The Pressler bill is de-
signed to conserve true wetlands and bal-
ances wetlands protection with protection of
private property rights. More important the
bill contains provisions that would require
fair and just compensation to the owners for
the loss of or use of land classified as wet-
lands.

The Pressler bill would:

Assure that functionally important wet-
lands are protected.

Classify wetlands by value and function.
Certain wetlands would be classified as wet-
lands with critical significance to the long-
term conservation of the ecosystem of which
they are a part. Others would be classified as
providing habitat for significant wildlife
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populations, protection water quality or sig-
nificant natural flood control, and others as
marginal wetlands.

Provide safeguards so that large amounts
of land with little or no true wetland charac-
teristics will be classified as wetland.

Require compensation be provided to land-
owners for the loss of economic use of pri-
vate lands.

Clarify and reinforce current law that pro-
vides an exemption from individual permit
requirements for normal farming and ranch-
ing activities on farmed wetlands.

Exempt from regulation all prior con-
verted agricultural land since this land no
longer exhibits any wetland characteristics.

Establish three criteria in designating wet-
lands. Criteria to be met and verified would
be presence of water, hydric soils and hydro-
phytic vegetation.

Under the Pressler bill, prairie potholes
would receive same treatment as all wet-
lands and not be kept under stricter rules
and regulations.

Exclude man-made or artificial wetlands
such as farm ponds and irrigation ditches.

No HarM, No FouL?
(By Rick Mooney)

A few words to the wise wetland owner: If
you’re ever charged with violating
Swampbuster rules, don’t count on good in-
tentions or the adage about no harm, no foul
to bail you out.

Just ask Brian Odden, a grain and beef pro-
ducer from Lake Preston, S.D. In November
1993, after an extremely wet summer, Odden
plowed up 25 acres of rented ground that was
overrun with weeds. “I had corn on it the
year before,” he says. ‘“‘But [in 1993] we never
got in the field because it was so wet. I was
afraid the weed board would be after me.”

The field was bordered on the north by a
14-acre slough that Odden’s landlord had
placed under perpetual easement with the
U.S. Fish and Wildlife Service (FWS). After
Odden finished plowing the field, he laid a
single diagonal plow furrow across it, fol-
lowing a natural drainage pathway.

“I was just trying to put things back the
way I found them,’’ he says.

The following April Odden was notified by
the Soil Conservation Service (SCS) that his
plow furrow violated Swampbuster rules for
converting a wetland. At the same time FWS
notified Odden that he had violated ease-
ment provisions for ‘‘burning, draining or
filling”’ a wetland.

In an attempt to rectify the situation,
Odden immediately filled in the plow furrow.
He claims local SCS officials told him that
would qualify him for a minimal-effect post-
approval ruling. Filling the furrow also
seems to have appeased FWS, which notified
Odden in a May 9 letter that they were ‘‘clos-
ing the file on the matter.” In the same let-
ter, FWS thanked Odden for his ‘‘timely res-
toration.”

But at a field hearing two months later,
state SCS officials ruled that Odden’s furrow
had led to substantial water loss in the wet-
land. To qualify for minimal effect, Odden
was told, he would have to file an appeal
with national SCS in Washington, D.C. He
did that on July 25 and was still waiting for
the outcome in December.

Big Brother watching. State SCS spokes-
men claim the agency is simply following
the letter of the law. But Don Parrish, policy
analyst with the American Farm Bureau
Federation, says Odden’s case appears to be
one more example of federal overreach on
wetlands regulation. ‘‘Everyone talks about
local solutions to local problems,’”’ he says.
‘“But here you have a case where the locals
had it all resolved and yet the feds get in-
volved.”
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Even more unsettling to Odden is uncer-
tainty about what he’ll face if his appeal to
Washington is turned down. Under the strict-
est interpretation of the law, he stands to
forfeit all federal farm program benefits, in-
cluding crop insurance and disaster pay-
ments, that he received during the year of
the violation and the following year. An out-
standing loan with FmHA could be called
and an additional fine based on the size of
the wetland he allegedly converted could
also be levied.

Three others who are part of a family farm
corporation with Odden, and the corporation
itself, could each pay equal fines and pen-
alties. ‘“Early on, we were told that total
fines and penalties could be as high as
$515,000,” says Odden. ‘It would finish us.
With the kind of years we’ve been having,
there’s no way we could climb out of a hole
like that.”

By Mr. SIMON:

S. 353. A bill to clarify the cir-
cumstances under which a senior cir-
cuit court judge may cast a vote in a
case heard en banc; to the Committee
on the Judiciary.

SENIOR CIRCUIT JUDGES LEGISLATION

e Mr. SIMON. Mr. President, I intro-
duce a bill that is neither controversial
nor monumental, but highly important
to the operation of our U.S. circuit
courts of appeal.

Under our current law, there is a real
question as to whether a circuit judge
who hears an en banc case, but then
takes senior status prior to the deci-
sion of that case, is eligible to partici-
pate in that decision. This situation
creates the potential for significant
confusion within an en banc court: If
judges who participated, and cast ini-
tial votes, in an en banc case were to
become suddenly ineligible to decide
the case by virtue of taking senior sta-
tus, the initial determination as to
how a case should be decided would
possibly have to be revisited. Moreover,
though unlikely, the current situation
also creates the potential for manipu-
lation of the system by circuit judges
unhappy with an en banc decision: Con-
ceivably a judge could hold up the re-
lease of a particular en banc opinion in
order to render a judge who heard the
case as an active judge ineligible to
participate in the case’s decision, and
thereby to force a change in the out-
come of the case.

The bill I introduce today would sim-
ply clarify that circuit judges who hear
an en banc case as active judges may
participate in the ultimate decision of
the case even if they take senior status
between the time the case is argued
and the time it is decided. I believe
this technical change to be consistent
with what Congress would have done
had it been aware of this problem when
it enacted the law governing circuit
judges, and hope that my colleagues
will facilitate its passage.

Finally, let me say that I am in-
debted to Chief Judge Richard Posner
of the seventh circuit for bringing this
problem to my attention. Judge Posner
is a stellar member of the Federal judi-
ciary, and I am very appreciative of his
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concerns about the technical manage-
ment of our Federal courts.e

By Mr. BREAUX (for himself, Mr.
JOHNSTON, Mr. SIMON, and Mr.
BUMPERS):

S. 354. A bill to amend the Internal
Revenue Code of 1986 to provide tax in-
centives to encourage the preservation
of low-income housing; to the Com-
mittee on Finance.

THE LOW-INCOME HOUSING PRESERVATION ACT
e Mr. BREAUX. Mr. President, I am in-
troducing a bill today that charts a
promising new way to enlist the pri-
vate sector’s help in preserving and im-
proving the country’s stock of afford-
able housing. I urge my colleagues to
join me in cosponsoring this bill, enti-
tled the ‘“‘Low-Income Housing Preser-
vation Act.”

All of us are aware from our trips
home that there is a serious shortage
of affordable housing in this country.
All one has to do is look at the number
of homeless in towns throughout the
country to know this, but the statistics
tell the story as well. A 1992 Harvard
study estimated that there were 4.1
million units of HUD or privately
owned, publicly assisted units, while
there are 13.8 million households eligi-
ble to receive HUD-funded housing as-
sistance if the assistance were avail-
able.

Clearly we need a new approach, one
that does a better job of leveraging pri-
vate resources, and bringing the dis-
cipline of the marketplace to bear,
while recognizing that the resources
that the Federal Government can ex-
pend are severely limited. The bill I am
introducing today does this by encour-
aging the investment of private capital
to improve the condition of the Na-
tion’s stock of existing rental housing
for low-income tenants. By relying
largely on the private sector, rather
than HUD, for the necessary funding it
reduces the necessary level of Govern-
ment involvement to a minimum. It is
very cost-effective, because of the way
the bill’s tax proposals have been draft-
ed. At the same time, it will save the
Government a great deal of money that
otherwise would have to be expended to
fund existing or new HUD-grant pro-
grams to achieve the same end.

This is the problem. Much of the
rental housing that is currently occu-
pied by low-income tenants is not pub-
lic housing, but privately owned apart-
ment houses. HUD assistance reduces
the amount of monthly rent paid by el-
igible tenants. This stock of affordable
housing is in crisis. Many of these
projects are 10 to 256 years old, or more.
Their continued physical and financial
stability is threatened, as the projects
age and private investors have no in-
centive to invest additional capital to
rehabilitate them.

While the needs of these projects
have been widely recognized for some
time by both the Federal Government
and the private sector, little has been
done to address the problem. If these
projects disappear because the private
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owners are no longer able to maintain
the units, the already short supply of
affordable housing will be further re-
duced. It is therefore vital to preserve
and improve this important source of
housing for low-income tenants. This is
especially so in light of the consider-
able interest in Congress this year in
making major changes in the way HUD
operates. These proposals would place
greater reliance on private-sector al-
ternatives to public housing, while at
the same time reducing the size and
number of HUD’s traditional programs
to assist privately owned housing.

The private sector cannot continue
to provide the low-income housing
needed unless Congress corrects some
of the current disincentives in the tax
laws that discourage the preservation
of this inventory of affordable housing.
The value of these projects has been se-
verely depressed by the 1986 changes to
the tax laws. As a result, the current
owners have no way to raise additional
capital to rehabilitate the structures,
as has become inevitably necessary
with time. Because the projects’ mar-
ket values are so depressed, the current
owners cannot receive enough cash
upon sale to pay the capital gains taxes
they would owe. Nor is there interest
among new investors under current
conditions in purchasing the projects
and investing needed capital in them.
As a result, these aging projects are
locked into a long, slow, downward spi-
ral. It is essential that something be
done before more of these projects go
into bankruptcy or fall altogether out
of the Nation’s stock of affordable
housing.

I believe that the bill I am intro-
ducing provides a solution to the prob-
lem that will work and that is very
cost-effective. Except for some tech-
nical refinements to tighten the bill’s
provisions, the bill is the same as the
legislation I introduced last year as S.
1986.

In the first place, the bill targets the
projects which are most at risk. These
are projects assisted by HUD under the
old section 221(d)(3) below market rate
interest rate program or the section 236
program, or projects insured under the
section 221(d)(3) market rate or section
221(d)(4) programs, and assisted under
section 8. In all cases, the projects
must be at least 10 years old and at
least a majority of the units in the
projects must be occupied by tenants
whose income was no more than 80 per-
cent of the area median income when
they first became tenants.

According to HUD, there are almost 1
million units in the affordable housing
projects that meet the bill’s criteria.
These projects are located in every
State in the country.

The bill offers special tax benefits to
new investors who agree to buy these
affordable housing projects, invest the
necessary capital to fix them up, and
maintain them for low-income tenants.
It will be the responsibility of HUD in
each case to determine how much new
capital must be invested in the project
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to make it financially and physically
sound, but in no event may the capital
improvements equal less than 10 per-
cent of the adjusted basis of the rental
property. In exchange, the bill reduces
from 27% years to 15 years the depre-
ciation schedule for eligible projects
purchased after the bill’s effective
date. It also provides that any investor
in the project may claim annually up
to $560,000 of losses from such projects
without regard to the passive loss
rules. Any project will lose its special
tax benefits if it ceases to serve low-in-
come tenants.

The Low-Income Housing Preserva-
tion Act specifically provides that any
project claiming benefits under its pro-
visions could not also benefit from the
low-income housing tax credit, which
provides tax credits and limited pas-
sive loss relief to those investing in
low-income housing. As a practical
matter, the tax credit has not been
widely used to preserve the existing
projects targeted by the bill I am intro-
ducing today. Under the low-income
housing tax credit, the amount of tax
credits available to each State is lim-
ited by law and I understand that State
and local authorities have chosen as a
general matter to use their credits on
the construction of new projects rather
than the preservation of existing
projects. This bill will compliment the
low-income housing tax credit by pro-
viding a deduction specifically for
those investing in existing projects.

Mr. President, it is clearly in the
public interest to help ensure the con-
tinued existence of these projects. The
tenants will benefit as the existing
owners are replaced with new owners
with new capital, and a new willingness
to preserve and improve the projects.
The local community and the local
economy will benefit from the work
done in the neighborhood improving
the projects, from the general improve-
ment in the appearance of the neigh-
borhood, and by the lower crime rates
that go along with refurbished build-
ings. The taxpayer benefits because the
number of projects that go into bank-
ruptcy and end up in HUD’s portfolio
will be reduced, and because HUD will
find it earlier to dispose of projects al-
ready in its portfolio. Over the longer
run, the taxpayers will save the cost of
directly funding the needed capital im-
provements to the existing projects, or
the cost of constructing new units that
must be built when the existing
projects are lost from lack of financial
support.

I hope my colleagues will support
this important legislation.e

By Mr. ABRAHAM:

S. 355. A bill to provide that the Sec-
retary and the Clerk of the House of
Representatives shall include an esti-
mate of Federal retirement benefits for
each Member of Congress in their semi-
annual reports, and for other purposes;
to the Committee on Rules and Admin-
istration.
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THE CONGRESSIONAL PENSION DISCLOSURE ACT
OF 1995

e Mr. ABRAHAM. Mr. President, I in-
troduce S. 3556 which would require the
Secretary of the Senate and the Clerk
of the House of Representatives to
make publicly available information
relating to the pensions of Members of
Congress. Under this legislation, these
officers would be required in the course
of their semiannual reports to the Con-
gress to clearly set forth information
relating to the following:

First, the individual pension con-
tributions of Members;

Second, an estimate of annuities
which they would receive based on the
earliest possible date they would be eli-
gible to receive annuity payments by
reason of retirement; and

Third, any other information nec-
essary to enable the public to accu-
rately compute the Federal retirement
benefits of each Member based on var-
ious assumptions of years of service
and age of separation from service by
reason of retirement.

The purpose of this legislation is sim-
ply to afford citizens their rightful op-
portunity of learning how public funds
are being utilized. The taxpayers are
not only entitled to know the various
forms of compensation being paid to
their elected officials, they are also en-
titled to make decisions about the rea-
sonableness of such compensation.

My bill, S. 355, would make this in-
formation conveniently available to
the public. The public does not be-
grudge Members of Congress reasonable
pensions. Before that assessment can
intelligently be made, however, the
public needs to have better access to
information than they currently have.e

———

ADDITIONAL COSPONSORS

S. 55
At the request of Mr. INOUYE, the
name of the Senator from Hawaii [Mr.
AKAKA] was added as a cosponsor of S.
55, a bill to amend title 38, United
States Code, to deem certain service in
the organized military forces of the
Government of the Commonwealth of
the Philippines and the Philippine
Scouts to have been active service for
purposes of benefits under programs
administered by the Secretary of Vet-
erans Affairs.
S. 91
At the request of Mr. COVERDELL, the
name of the Senator from Maine [Mr.
COHEN] was added as a cosponsor of S.
91, a bill to delay enforcement of the
National Voter Registration Act of 1993
until such time as Congress appro-
priates funds to implement such act.
S. 216
At the request of Mr. INOUYE, the
name of the Senator from Delaware
[Mr. RoTH] was added as a cosponsor of
S. 216, a bill to repeal the reduction in
the deductible portion of expenses for
business meals and entertainment.
S. 218
At the request of Mr. MCCONNELL,
the name of the Senator from Virginia

CONGRESSIONAL RECORD — SENATE

[Mr. WARNER] was added as a cosponsor
of S. 218, a bill to repeal the National
Voter Registration Act of 1993, and for
other purposes.
S. 252
At the request of Mr. LOTT, the name
of the Senator from Michigan [Mr.
ABRAHAM] was added as a cosponsor of
S. 2562, a bill to amend title II of the So-
cial Security Act to eliminate the
earnings test for individuals who have
attained retirement age.
S. 253
At the request of Mr. LOTT, the name
of the Senator from Oklahoma [Mr.
INHOFE] was added as a cosponsor of S.
253, a bill to repeal certain prohibitions
against political recommendations re-
lating to Federal employment, to reen-
act certain provisions relating to rec-
ommendations by Members of Con-
gress, and for other purposes.
S. 254
At the request of Mr. LOTT, the
names of the Senator from Alabama
[Mr. SHELBY], the Senator from Lou-
isiana [Mr. BREAUX] and the Senator
from Pennsylvania [Mr. SANTORUM]
were added as cosponsors of S. 254, a
bill to extend eligibility for veterans’
burial benefits, funeral benefits, and
related benefits for veterans of certain
service in the U.S. merchant marine
during World War II.
S. 256
At the request of Mr. DOLE, the name
of the Senator from Kansas [Mrs.
KASSEBAUM] was added as a cosponsor
of S. 256, a bill to amend title 10,
United States Code, to establish proce-
dures for determining the status of cer-
tain missing members of the Armed
Forces and certain civilians, and for
other purposes.
S. 287
At the request of Mrs. HUTCHISON, the
name of the Senator from Arkansas
[Mr. BUMPERS] was added as a cospon-
sor of S. 287, a bill to amend the Inter-
nal Revenue Code of 1986 to allow
homemakers to get a full IRA deduc-
tion.
S. 299
At the request of Mr. COCHRAN, the
name of the Senator from Mississippi
[Mr. LoTT] was added as a cosponsor of
S. 299, a bill to amend the Federal
Power Act to modify an exemption re-
lating to the territory for the sale of
electric power of certain electric trans-
mission systems, and for other pur-
poses.
S. 303
At the request of Mr. LIEBERMAN, the
names of the Senator from New Hamp-
shire [Mr. GREGG] and the Senator
from Hawaii [Mr. INOUYE] were added
as cosponsors of S. 303, a bill to estab-
lish rules governing product liability
actions against raw materials and bulk
component suppliers to medical device
manufacturers, and for other purposes.
S. 304
At the request of Mr. SANTORUM, the
names of the Senator from Arizona
[Mr. KYL] and the Senator from North
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Dakota [Mr. DORGAN] were added as co-
sponsors of S. 304, a bill to amend the
Internal Revenue Code of 1986 to repeal
the transportation fuels tax applicable
to commercial aviation.

S. 326

At the request of Mr. HATFIELD, the
name of the Senator from Illinois [Ms.
MOSELEY-BRAUN] was added as a co-
sponsor of S. 326, a bill to prohibit U.S.
military assistance and arms transfers
to foreign governments that are un-
democratic, do not adequately protect
human rights, are engaged in acts of
armed aggression, or are not fully par-
ticipating in the United Nations Reg-
ister of Conventional Arms.

S. 328

At the request of Mr. SANTORUM, the
names of the Senator from Delaware
[Mr. ROTH], the Senator from Mis-
sissippi [Mr. LoTT] and the Senator
from Michigan [Mr. ABRAHAM] were
added as cosponsors of S. 328, a bill to
amend the Clean Air Act to provide for
an optional provision for the reduction
of work-related vehicle trips and miles
traveled in ozone nonattainment areas
designated as severe, and for other pur-
poses.

SENATE JOINT RESOLUTION 18

At the request of Mr. HOLLINGS, the
names of the Senator from Nevada [Mr.
REID] and the Senator from Kentucky
[Mr. FORD] were added as cosponsors of
Senate Joint Resolution 18, a joint res-
olution proposing an amendment to the
Constitution relative to contributions
and expenditures intended to affect
elections for Federal, State, and local
office.

AMENDMENTS SUBMITTED

MURKOWSKI (AND LOTT)
AMENDMENT NO. 230

(Ordered referred to the Committee
on Energy and Natural Resources.)

Mr. MURKOWSKI (for himself and
Mr. LOoTT) submitted an amendment in-
tended to be proposed by them to the
bill (S. 333) to direct the Secretary of
Energy to institute certain procedures
in the performance of risk assessments
in connection with environmental res-
toration activities, and for other pur-
poses; as follows:

At the end of the bill add the following:

SEC. 11. AMENDMENT OF TITLE 5, UNITED
STATES CODE.
(a) IN GENERAL.—Chapter 6 of title 5,
United States Code, is amended by adding at
the end the following:

“SUBCHAPTER II—RISK ASSESSMENTS
“§ 621. Definitions

“In this subchapter—

‘(1) AGENCY.—The term ‘agency’ has the
meaning stated in section 551(1).

‘“(2) BENEFIT.—The term ‘benefit’ means
the reasonably identifiable significant bene-
fits, including social and economic benefits,
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