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property owners’ rights guaranteed by the
fifth amendment.

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. HELMS, from the Committee on
Foreign Relations:

Anthony Cecil Eden Quainton, of the Dis-
trict of Columbia, a Career Member of the
Senior Foreign Service, Class of Career Min-
ister, to be Director General of the Foreign
Service.

Eric James Boswell, of California, a Career
Member of the Senior Foreign Service, Class
of Minister-Counselor, to be an Assistant
Secretary of State.

Joseph Lane Kirkland, of the District of
Columbia, to be an Alternate Representative
of the Unites States of America to the Fif-
tieth Session of the General Assembly of the
United Nations.

Jeanne Moutoussamy-Ashe, of New York,
to be an Alternate Representative of the
United States of America to the Fiftieth Ses-
sion of the General Assembly of the United
Nations.

Tom Lantos, of California, to be a Rep-
resentative of the United States of America
to the Fiftieth Session of the General Assem-
bly of the United Nations.

Toby Roth, of Wisconsin, to be a Rep-
resentative of the United States of America
to the Fiftieth Session of the General Assem-
bly of the United Nations.

Rita Derrick Hayes, of Maryland, for the
rank of Ambassador during her tenure of
service as Chief Textile Negotiator.

(The above nominations were re-
ported with the recommendation that
they be confirmed, subject to the nomi-
nees’ commitment to respond to re-
quests to appear and testify before any
duly constituted committee of the Sen-
ate.)

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. COHEN (for himself and Mr.
NUNN):

S. 1501. A bill to amend part V of title 28,
United States Code, to require that the De-
partment of Justice and State attorneys gen-
eral are provided notice of a class action cer-
tification or settlement, and for other pur-
poses; to the Committee on the Judiciary.

By Mrs. HUTCHISON (for herself and
Mr. BREAUX):

S. 1502. A bill to amend the Tariff Act of
1930 to provide that the requirements relat-
ing to marking imported articles and con-
tainers not apply to spice products, coffee, or
tea; to the Committee on Finance.

By Mr. HATCH (for himself, Mr. BIDEN,
Mr. DOLE, Mr. NICKLES, Mr. McCAIN,
Mr. GRASSLEY, Mr. THURMOND, Mr.
KyL, Mr. D’AMATO, Mr. ABRAHAM, and
Mrs. FEINSTEIN:

S. 1503. A bill to control crime by manda-
tory victim restitution, and for other pur-
poses; to the Committee on the Judiciary.

By Mr. ABRAHAM:

S. 1504. A bill to control crime by manda-
tory victim restitution; to the Committee on
the Judiciary.

By Mr. LOTT (for himself, Mr. BREAUX,
and Mrs. HUTCHISON):
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S. 1505. A bill to reduce risk to public safe-
ty and the environment associated with pipe-
line transportation of natural gas and haz-
ardous liquids, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

By Mr. ABRAHAM (for himself, Mr.
LEVIN, Mr. ASHCROFT, Mr. COATS, Mr.
NICKLES, and Mr. SANTORUM):

S. 1506. A bill to provide for a reduction in
regulatory costs by maintaining Federal Av-
erage fuel economy standards applicable to
automobiles in effect at current levels until
changed by law, and for other purposes; to
the Committee on Commerce, Science, and
Transportation.

By Mr. HATCH (for himself, Mr. BIDEN,
Mr. THURMOND, and Mr. KENNEDY):

S. 1507. A bill to provide for the extension
of the Parole Commission to oversee cases of
prisoners sentenced under prior law, to re-
duce the size of the Parole Commission, and
for other purposes; considered and passed.

By Mr. DOLE (for himself, Mr. WAR-
NER, and Mr. STEVENS):

S. 1508. A bill to assure that all federal em-
ployees work and are paid; considered and
passed.

By Mr. DASCHLE (for himself and Mr.
PRESSLER):

S. 1509. A bill to amend the Impact Aid
program to provide for hold-harmless with
respect to amounts for payments relating to
the Federal acquisition of real property, to
permit certain local educational agencies to
apply for increased payments for fiscal year
1994 under the Impact Aid program, and to
amend the Impact Aid program to make a
technical correction with respect to maxi-
mum payments for certain heavily impacted
local educational agencies; considered and
passed.

By Mr. WARNER:

S. 1510. A bill to designate the United
States Courthouse in Washington, District of
Columbia, as the “E. Barrett Prettyman
United States Courthouse’”, and for other
purposes; to the Committee on Environment
and Public Works.

By Mr. HATCH:

S.J. Res. 45. A joint resolution proposing
an amendment to the Constitution of the
United States in order to ensure that private
persons and groups are not denied benefits or
otherwise discriminated against by the Unit-
ed States or any of the several States on ac-
count of religious expression, belief, or iden-
tity; to the Committee on the Judiciary.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. ABRAHAM (for himself, Mr.
SIMON, Mr. GRAHAM, and Mr. KEN-
NEDY):

S. Res. 202. A resolution concerning the
ban on the use of United States passports for
travel to Lebanon; to the Committee on For-
eign Relations.

By Mr. DOLE (for himself and Mr.
DASCHLE):

S. Res. 203. A resolution to authorize testi-
mony by Senate employee and representa-
tion by Senate Legal Counsel; considered and
agreed to.

S. Res. 204. A resolution to authorize rep-
resentation by Senate Legal Counsel, consid-
ered and agreed to.

S. Res. 205. A resolution to authorize testi-
mony by Senate employees and representa-
tion by Senate Legal Counsel; considered and
agreed to.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. COHEN (for himself and
Mr. NUNN):

S. 1501. A bill to amend part V of
title 28, United States Code, to require
that the Department of Justice and
State attorneys general are provided
notice of a class action certification or
settlement, and for other purposes; to
the Committee on the Judiciary.

THE PROTECTING CLASS ACTION PLAINTIFFS ACT
OF 1995

Mr. COHEN. Mr. President, today |
am introducing the Protecting Class
Action Plaintiffs Act of 1995. This leg-
islation is necessary to address a trou-
bling number of instances where class
action lawsuits have been filed on be-
half of thousands, and in some cases,
millions of Americans, but the suits
have been settled in ways that do not
promote the best interest of the plain-
tiffs.

A class action is a lawsuit in which
an attorney not only represents an in-
dividual plaintiff, but in addition, the
suit seeks relief for all those individ-
uals who have suffered an injury simi-
lar to the plaintiff. For example, a suit
brought against a pharmaceutical com-
pany by a person suffering from the
side effects of a drug, can, if the court
approves it as a class action, be ex-
panded to cover all individuals who
used that drug.

More often than not, these suits are
settled. Settlement agreements provide
monetary and other relief to class
Members, protect defendants from fu-
ture lawsuits, and stipulate how the
plaintiffs’ attorneys will be paid.

All class members are notified of the
terms of the settlement and given the
opportunity to exclude themselves
from the class action if they do not
want to be bound by the agreement. All
class action settlements must be ap-
proved by a court.

Although the class action is an im-
portant part of our civil justice sys-
tem, it is fraught with difficulties. The
primary problem is that the client in a
class action is a diffuse group of thou-
sands of individuals scattered across
the country, that is incapable of exer-
cising meaningful control over the liti-
gation. While in theory the class action
lawyers must be responsive to their cli-
ents, in practice, the lawyers control
all aspects of the litigation.

Moreover, when a class actions is set-
tled, the amount of the attorneys’ fee,
is negotiated between the plaintiffs’
lawyers and the defendants. Yet, in
most cases, the fee is paid by the class
members—the only party that does not
have a seat at the bargaining table.

In addition, class actions are now
being used by defendants as a tool to
limit their future liabilities. Class ac-
tions are being settled that cover all
individuals exposed to a particular sub-
stance but whose injuries have not yet
manifest themselves. As Prof. John
Coffee of the Columbia Law School has
written, ‘“‘the class action is providing
a means by which unsuspecting future
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claimants suffer the extinguishment of
their claims even before they learn of
their injury.”

In light of the incentives that are
driving the parties, it is easy to under-
stand how class action settlements can
be abused. Plaintiffs’ attorneys and
corporate defendants can reach agree-
ments that satisfy their respective in-
terests—limiting the defendants’ liabil-
ity and maximizing the attorneys’ fee.
But, because the plaintiffs themselves
do not participate in the settlement
negotiations, they are sometimes left
out in the cold. Again, as Professor
Coffee has concluded, “‘if not actually
collusive, settlements all too fre-
quently have advanced the interests of
plaintiffs’ attorneys, not those of class
members.”’

Presumably, judges would not ap-
prove settlements that were unfair to
the plaintiffs. But, it is difficult for
judges to adequately scrutinize such
settlements. In most instances, the
only parties appearing before them—
the plaintiffs’ lawyers and the defend-
ants—support the settlement. Without
anyone providing adversarial scrutiny
to reveal the flaws in class action set-
tlements, judges are apt to approve
them, especially since they result in
the removal of complex cases from
crowded court dockets.

I am familiar with one particularly
egregious case where this is exactly
what transpired. A constituent of
mine, Dexter Kamilewicz, of Yar-
mouth, ME was a member of a class ac-
tion lawsuit filed in Alabama State
Court against BancBoston Mortgage
Corp. The suit alleged that the bank
was availing itself of ‘“‘free money” by
requiring its mortgage holders to
maintain an excessive balance in their
mortgage escrow account. After the
court ruled in favor of the plaintiffs on
a preliminary motion, the parties set-
tled the case.

Under the settlement, the defendants
agreed to refund the excess money they
were holding in escrow and provide a
small amount of compensation to the
plaintiffs for lost interest.

BancBoston offered to pay the entire
fee for the lawyers representing the
class based on a formula that had been
used to settle a different case. But the
plaintiffs’ lawyers rejected this offer.
Instead, they insisted that their fees be
paid directly from their clients’ escrow
accounts based on a formula that
would provide them a more lucrative
return.

The bank assented to this process
and the State court judge approved the
settlement.

Pursuant to the settlement, Mr.
Kamilewicz received a check for $2.19
in back interest, but did not receive
any other refund because his escrow ac-
count did not have an excessive bal-
ance. Then, about a year later, Mr.
Kamilewicz noticed on his annual bank
statement that $91.33 had been with-
drawn from his escrow account for mis-
cellaneous disbursements. The bank
told him that the money was used to

CONGRESSIONAL RECORD —SENATE

pay the class action lawyers. In es-
sence, Mr. Kamilewicz paid $91.33 to
the lawyers for work on a lawsuit that
provided him with only a $2.19 benefit.

The class action lawyers, however,
did quite well. According to a recent
New York Times article about the case,
they received $8.5 million—over 20 per-
cent of the $40 million refunded by the
bank to class members. Not only is this
a large fee, but one must consider that
the $40 million refund was, and always
would have been the plaintiffs’ money.
The only benefit of the lawsuit to the
class was that they received the money
in 1994 instead of when they closed
their mortgages. The attorney fee in
this case, therefore, bore no relation-
ship to the actual benefit that the law-
suit provided to the class.

Since the New York Times article
ran, | have learned a bit about the law-
yers who were involved in this case. In
an unrelated case from Chicago, a
judge would not even permit these law-
yers to maintain a class action based
on his view that they would not ade-
quately represent the class. The judge
commented on the record that:

For five and a half years . . . | have been
witness to their unparalleled and shocking
abuse of process; their blatant manipulation
of the rules of Court; their disregard for or-
derly processes and Court orders; their dis-
courtesy and hostility to opposing counsel;
their subversion of their clients’ best inter-
ests; their preoccupation with slanderous ac-
cusations; their disinclination to trial prepa-
ration; their unfamiliarity with and dis-
regard for case law precedent in their path;
and their unabashed utilization of class ac-
tion techniques as a weapon to heighten liti-
gation costs and bootstrap modest individual
claims into handsome class fees.

The judge concluded that he ‘‘could
think of no plague worse than to have
a Court impose [these lawyers] on ab-
sent and unsuspecting members of a
class.”

There are other problematic cases
from across the country. In Philadel-
phia, a group of lawyers settled a set of
cases for clients of theirs against a
consortium of asbestos companies. In
exchange, these same lawyers agreed to
a class action settlement covering all
other individuals exposed to the com-
panies’ asbestos. The class action set-
tlement, however, provided less money
for the class members than had been
provided for the lawyers’ individual cli-
ents.

To make matters worse, this class
action—Georgine versus Amchem Prod-
ucts—covers individuals that have been
exposed to asbestos but have not yet
become sick. How can these individuals
make a rational decision about the
merits of the settlement when they do
not know whether they will become ill
and, if they do, how serious their ill-
nesses will be?

This month’s American Bar Associa-
tion Journal contains an article about
two competing nationwide class ac-
tions currently pending in two dif-
ferent State courts. These cases both
concern defective polybutelene pipe
that is causing floods in people’s homes
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across the country. The case in Ten-
nessee has settled for $850 million. It
may cover over 3 million homeowners.
The case in Alabama is going to trial.
Lawyers in the Alabama case are try-
ing to convince homeowners to opt-out
of the Tennessee settlement and join
their case. Homeowners are receiving
conflicting notices from both cases and
are confused. As one of them said, ‘I
don’t know about all this legal stuff

.. all I want is my walls fixed.”’

So there are a wide range of legal and
ethical issues concerning class actions
that are deserving of some careful at-
tention from Congress. My legislation
is a first step in this direction. It at-
tempts to address the problem of class
action settlements in two ways:

First, it would require class action
lawyers to notify the attorney general
of States in which class members re-
side whenever a class action is settled.
Providing notice to the attorneys gen-
eral will enable them to scrutinize
class action settlements and object to
the court if the settlements fail to pro-
mote the consumers’ interests. In my
view, the participation of the attorneys
general is critical to improve the class
action settlement process.

Second, the legislation would require
that notices mailed to class members
contain summaries written in plain,
easily understandable language. Such
summaries are necessary because most
class action notices are lengthy and
filled with legal jargon that the aver-
age citizen cannot understand. Anyone
covered by a class action settlement
should know the benefits they will ob-
tain, the rights that they are sacrific-
ing, and the way their attorneys will
be paid, Today, most people simply
throw away action notices like junk
mail because they are too complicated
and difficult to comprehend.

In sum, the legislation will bring
some sunlight into the class action
process and, as we know, sunlight is
the best disinfectant. It will enable
State attorneys general to provide ad-
versarial scrutiny to settlements and
promote the interests of consumers
when the plaintiffs’ lawyers and cor-
porate defendants are not. It will also
give individual call members the infor-
mation they need to make informed de-
cisions about whether they wish to join
a class action or be bound by a settle-
ment agreement. This is a modest step,
but one that | believe will be effective.

Before closing, | want to make clear
that | do not oppose class action law-
suits. Over the past three decades,
class actions have been used to oppose
racially segregated schools, obtain re-
dress for victims of employment dis-
crimination, and provide compensation
for individuals exposed to toxic chemi-
cals or injured by defective products.
Class actions increase access to our
civil justice system because they en-
able people to pursue claims collec-
tively that otherwise would be too ex-
pensive to litigate.

The difficulty of any litigation re-
form endeavor is finding ways to weed
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out the bad cases without closing the
courthouse doors to those who have
genuine grievances deserving of re-
dress. Legislation that limits monetary
recoveries or provides immunity for
wrongdoers does not meet this litmus
test. In an effort to deter frivolous law-
suits these measures have the perverse
effect of limiting the remedies avail-
able to those with legitimate claims.

The legislation | am introducing
today is an example of the type of liti-
gation reform that | believe will help
to protect against unethical attorney
behavior and curb abusive lawsuits. It
will not limit the availability of judi-
cial remedies for meritorious cases.

I urge my colleagues to support the
legislation and | ask unanimous con-
sent that a copy of the bill and the New

York Times article about the
Kamilewicz case be included in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1501

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Protecting
Class Action Plaintiffs Act of 1995,

SEC. 2. NOTIFICATION REQUIREMENT OF CLASS
ACTION CERTIFICATION OR SETTLE-
MENT.

(a) IN GENERAL.—Part V of title 28, United
States Code, is amended by inserting after
chapter 113 the following new chapter:

“CHAPTER 114—CLASS ACTIONS

““Sec.
““1711. Notification of class action certifi-
cations and settlements.
“81711. Notification of class action certifi-
cations and settlements

““(a) For purposes of this section,
term—

“(1) ‘class’ means a group of similarly situ-
ated individuals, defined by a class certifi-
cation order, that comprise a party in a class
action lawsuit;

“(2) ‘class action’ means a lawsuit filed
pursuant to rule 23 of the Federal Rules of
Civil Procedure or similar State rules of pro-
cedure authorizing a lawsuit to be brought
by 1 or more representative individuals on
behalf of a class;

“(3) ‘class certification order’ means an
order issued by a court approving the treat-
ment of a lawsuit as a class action;

“(4) ‘class member’ means a person that
falls within the definition of the class;

“(5) ‘class counsel’ means the attorneys
representing the class in a class action;

‘“(6) ‘electronic legal databases’ means
computer services available to subscribers
containing text of judicial opinions and
other legal materials, such as LEXIS or
WESTLAW,;

“(7) ‘official court reporter’ means a pub-
licly available compilation of published judi-
cial opinions;

“(8) ‘plaintiff class action’” means a class
action in which the plaintiff is a class; and

“(9) ‘proposed settlement’ means a settle-
ment agreement between the parties in a
class action that is subject to court approval
before it becomes binding on the parties.

““(b) This section shall apply to—

“(1) all plaintiff class actions filed in Fed-
eral court; and

““(2) all plaintiff class actions filed in State
court in which—

the
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““(A) any class member resides outside the
State in which the action is filed; and

‘“(B) the transaction or occurrence that
gave rise to the lawsuit occurred in more
than 1 State.

““(c) No later than 10 days after a proposed
settlement in a class action is filed in court,
class counsel shall serve the State attorney
general of each State in which a class mem-
ber resides and the Department of Justice as
if they were parties in the class action
with—

‘(1) a copy of the complaint and any mate-
rials filed with the complaint;

““(2) notice of any scheduled judicial hear-
ing in the class action;

““(3) any proposed or final notification to
class members of—

““(A) their rights to request exclusion from
the class action; and

‘“(B) a proposed settlement of a class ac-
tion;

‘“(4) any proposed or final class action set-
tlement;

‘“(5) any settlement or other agreement
contemporaneously made between class
counsel and counsel for the defendants;

““(6) any final judgment or notice of dismis-
sal; and

“(7) any written judicial opinion relating
to the materials described under paragraphs
(3) through (6).

““(d) A hearing to consider final approval of
a proposed settlement may not be held ear-
lier than 120 days after the date on which the
State attorney generals and the Department
of Justice are served notice under subsection
c).

?‘(e) A class member may refuse to comply
with and may choose not be bound by a set-
tlement agreement or consent decree in a
class action lawsuit if the class member re-
sides in a State where the State attorney
general has not been provided notice and ma-
terials under subsection (c). The rights cre-
ated by this subsection shall apply only to
class members or any person acting on their
behalf.

“(f) Any court order certifying a class, ap-
proving a proposed settlement in a class ac-
tion, or entering a consent decree in a class
action, and any written opinions concerning
such court orders and decrees, shall be made
available for publication in official court re-
porters and electronic legal databases.

““(g) Any court with jurisdiction over a
plaintiff class action shall require that—

‘(1) any written notice provided to the
class through the mail or publication in
printed media contain a short summary
written in plain, easily understood language,
describing—

“(A) the subject matter of the class action;

““(B) the legal consequences of joining the
class action;

““(C) if the notice is informing class mem-
bers of a proposed settlement agreement—

“(i) the benefits that will accrue to the
class due to the settlement;

“(if) the rights that class members will
lose or waive through the settlement;

‘“(iii) obligations that will be imposed on
the defendants by the settlement;

“(iv) a good faith estimate of the dollar
amount of any attorney’s fee if possible; and

“(v) an explanation of how any attorney’s
fee will be calculated and funded; and

‘(D) any other material matter; and

““(2) any notice provided through television
or radio to inform the class of its rights to
be excluded from a class action or a proposed
settlement shall, in plain, easily understood
language—

““(A) describe the individuals that may po-
tentially become class members in the class
action; and

““(B) explain that the failure of individuals
falling within the definition of the class to
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exercise their right to be excluded from a
class action will result in the individual’s in-
clusion in the class action.

““(h) Compliance with this section shall not
immunize any party from any legal action
under Federal or State law, including ac-
tions for malpractice or fraud.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part V of
title 28, United States Code, is amended by
inserting after the item relating to chapter
113 the following:
“114. Class Actions
SEC. 3. APPLICABILITY.

This Act and the amendments made by
this Act shall apply to all class action law-
suits filed after or pending on the date of en-
actment of this Act.

[From the New York Times]

MATH OF A CLASS-ACTION SUIT: ‘WINNING’

$2.19 cosTs $91.33

Dexter J. Kamilewicz never wants to win a
class-action lawsuit again—at least not when
it costs him more than he wins.

Mr. Kamilewicz, a real estate broker in
Portland, Me., found out this year that he
was among the winners of a class-action suit
against his mortgage bank, the Bank of Bos-
ton. He learned of his victory only when he
spotted a $91.33 ‘“‘miscellaneous deduction”
from his escrow account that turned out be
his payment for lawyers he never knew he
had hired. His winnings were apparently just
$2.19 in back interest.

Many class actions end with plaintiffs win-
ning meager awards while their lawyers walk
away with millions of dollars in fees. But the
suit against the Bank of Boston has taken
that difference to a new level.

“This is the only class action that | have
heard about where the consumers won and
ended up paying money out of their own
pockets,” said Will Lund, superintendent of
the Maine Bureau of Consumer Credit Pro-
tection.

The suit, which accused the bank of keep-
ing excessive amounts of its customers’
money in escrow accounts, involved a na-
tionwide class of 715,000 current and former
mortage holders. The 300,000 current holders
would up footing the lawyers’ bill for $8.5
million. Only after the case was settled last
year did some members of that group—just
how many is unclear—say they realized they
ended up with a loss.

Now the matter is back in court again and
may soon be the catalyst for Congressional
action.

Mr. Kamilewicz (pronounced CAM-eh-lev-
itch); his wife, Gretchen, and a third disgrun-
tled plaintiff recently filed a new lawsuit—
which is itself seeking class-action status—
that accuses the original plaintiffs’ lawyers,
as well as the bank, of fraud. Both the bank
and the lawyers say the settlement was fair
and deny doing anything wrong.

Senator William S. Cohen, Republican of
Maine, says he has heard enough complaints
about the settlement to propose a corrective
measure. His legislation, expected to be in-
troduced in the next month, would differ
from other recent efforts in Congress at tort
reform in that it would protect plaintiffs,
rather than defendants, against the excesses
of lawyers.

“There is evidence from around the coun-
try that in many instances class actions are
benefiting lawyers to a much greater extent
than their clients,”” Senator Cohen said.

Dozens of suits were filed in the early
1990’s over escrow accounts before Federal
regulations were adopted to more strictly
limit the excess money that banks could
hold in the accounts. Scores of class actions
of all sorts are certified in Federal and state
courts each year.
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In the Bank of Boston case, critics of the
settlement note, the lawyers’ fees took the
form of an assessment against the escrow ac-
counts that sometimes dwarfed the modest
awards. What is more, apart from a few dol-
lars in back interest, the ‘““‘awards’’ were sim-
ply refunds of the plaintiffs’ own money,
which would have been returned sooner or
later even without the suit. Mr. Kamilewicz
and others who apparently had no excessive
amounts of money in their accounts were hit
hardest because they got no refund but still
had to pay legal fees.

Finally, the fees were larger than they
should have been, the critics say, because
they were based not on the current value of
the refunds but on unrealistic projections of
their future worth.

“Lawyers’ fees are often a problem in these
kinds of cases,” said Jerome Hoffman, a
former top official with the Florida Attorney
General’s office, which had tried to block the
settlement. “‘But this is probably the most
egregious case | have ever seen.”

For their part, the plaintiffs’ lawyers and a
bank spokesman noted that the settlement
had been approved by a state judge in Ala-
bama, where the suit was filed.

In the settlement itself, the bank denied
doing anything improper in handling the es-
crow. Money held in escrow is used to pay
real estate taxes and property insurance.
Banks are allowed to maintain a cushion of
extra money to cover increases in those
costs, but the Bank of Boston was accused of
using a formula that often resulted in an ex-
cessively large cushion.

Ed Russell, the bank spokesman, declined
to comment on the new suit, filed this
month in federal court in Chicago. But sev-
eral of the lawyers now being sued described
it as groundless. The lawyers are with Ezell
& Sharbrough of Mobile, Ala., and two Chi-
cago firms, Edelman & Combs and Lawrence
Walner & Associates.

One of the lawyers, Daniel A. Edelman,
called the new suit ‘‘the most frivolous |
have even seen.”

But legal experts say that the dispute
highlights the problems associated with
class actions. Consumers and investors are
often made parties without realizing it or
understanding that they may receive trivial
amounts while their lawyers make millions.

Information in legal notices is often
shrouded in dense jargon. In some cases, law-
yers for both sides may intentionally cloud
that information to mislead plaintiffs about
important issues, the experts said.

“It is not designed to be good communica-
tion,” said John Coffee, a professor at the
Columbia University School of Law. “It is
designed to convince a judge who can wave
his magic wand and approve a settlement.”
Stephen Gardner, a lawyer in Dallas who has
handled many consumer cases, added, ““A lot
of settlement notices are engineered by the
parties to keep class members in the dark
about how much money the lawyers are
making versus how many dollars they are
going to get.”

To address that problem, Senator Cohen
said his legislation would, among other
things, require the parties to disclose pro-
posed settlements to the attorneys general
in all states which plaintiffs reside.

In settling its case, the Bank of Boston
agreed to pay a maximum of $8.76 in back in-
terest to individual mortgage holders. The
bank also agreed to change its future escrow
accounting methods and refund about $30
million in excess escrow payments. Nor-
mally, any extra money is returned when a
mortgage ends or is refinanced. All told,
plaintiffs’ lawyers say, the settlement con-
ferred about $40 million in benefits, includ-
ing estimated savings from the accounting
change.
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“Nothing fraudulent or improper took
place,” Mr. Edelman said. “There was an
economic benefit in excess of $40 million and
the lawyers received $8.5 million, and that is
a low-end number.”

Even critics acknowledged that the plain-
tiffs’ lawyers helped their clients by getting
the bank to change its escrow practices.
Still, they said the plaintiffs ended up with
a questionable deal on two fronts.

For one, fees were assessed even against
people like Mr. Kamilewicz, who apparently
did not have excessive amounts of money in
escrow, or not enough extra to produce a re-
fund to fully cover the fees.

The fees were levied as a percentage of the
balance in each escrow account, court papers
indicate. Mr. Russell, the bank’s spokesman,
declined to comment when asked if the bank
knew how many accounts might not have
had excessive amounts. He also declined to
discuss Mr. Kamilewicz’s case.

Speaking generally, Mr. Gardner, the Dal-
las lawyer, said that in an escrow case of
this size, at least several thousand people
would have no cushion at all in their ac-
counts.

The other problem for the plaintiffs was
the way the fee was set, critics of the settle-
ment said.

After the plaintiffs won a partial summary
judgment in 1993, negotiations to resolve the
case began. Initially, the bank offered to
change its escrow accounting procedures and
to pay lawyers’ fees of $500,000, court papers
indicate. The bank said that to take such
money out of the escrow accounts would re-
sult in a ‘““net out-of-pocket loss’ to many
customers, the new lawsuit contends.

Mr. Russell, the bank spokesman, declined
to make the bank’s lawyers available. But
one of the plaintiffs’ lawyers, John W.
Sharbrough 3d, said the $500,000 offer did not
even cover the lawyers’ expenses, and to ne-
gotiate fees with the bank would have been
unethical.

In any event, the lawyers requested as
their fee a third of the $42 million in excess
escrow that was then held by the bank, a
court transcript shows.

A one-third award to plaintiffs’ lawyers
would not be unusual in a typical contin-
gency-fee case, like a personal injury suit,
where the settlement comes out of a defend-
ant’s pocket. But since an escrow case in-
volves the return of the plaintiffs’ own
money, banks have frequently paid the plain-
tiffs’ legal bill using a fixed figure for each
account.

To justify a far larger fee, the plaintiffs’
firms offered expert testimony suggesting
that consumers would realize a significant
windfall by getting their money back now
rather than later.

For example, E.W. McKean, an accountant
in Mobile testified that if a consumer used a
hypothetical $100 refund to reduce the prin-
cipal on a 20-year, $10,000 loan at 8.6 percent
interest, the benefit over time in lower inter-
est payments would be nearly $400 in current
dollars.

But consumer lawyers like Mr. Gardner
said it was unrealistic to place too much fu-
ture value on small sums that are recovered.

“This is like winning a scratch card,” he
said. ‘‘People are not going to invest this
money.”’

Mr. Edelman, the plaintiffs’ lawyer, dis-
agreed, saying that the future benefit of a re-
covery is a common yardstick for determin-
ing fees.

The judge in the case eventually awarded
the plaintiffs’ lawyers 28 percent of the ex-
cess escrow, a pie that totaled about $30 mil-
lion when the fees were actually set.

Mr. Sharbrough said that while some class
members who got in touch with him were
initially confused about the settlement, they
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were all pleased once it was explained to
them. Mr. Edelman said banks were probably
behind the new lawsuit because he had rep-
resented consumers in other class-action
claims against financial institutions.

Such an assertion would no doubt surprise
Mr. Kamilewicz, who said he started the ball
rolling because he was so angry. ‘““The issue
isn’t the $91,”” he said. ““The issue is behavior
standards.”’

Some lawyers are wishing him luck.
‘““Somebody ought to give him a gold medal,”
said Peter Antonacci, the Deputy Attorney
General of Florida. “This thing was begging
to be done.”

By Mrs. HUTCHISON (for herself
and Mr. BREAUX):

S. 1502. A bill to amend the Tariff Act
of 1930 to provide that the require-
ments relating to marking imported
articles and containers not apply to
spice products, coffee, or tea; to the
Committee on Finance.

THE TARIFF ACT OF 1930 AMENDMENT ACT OF 1995

Mrs. HUTCHISON. Mr. President,
today | am introducing legislation to
correct several inadvertent results
from recent rulings by the U.S. Treas-
ury Department changing over 50 years
of law and practice in the U.S. regard-
ing spices. This legislation will exempt
these products, as well as coffee and
tea, from proposed new regulations
that would needlessly and inadvert-
ently require their containers to be in-
dividually marked with country of ori-
gin.

These labeling requirements are un-
necessary because the coffee, tea and
spices under consideration, with one
exception, are not manufactured in the
United States and therefore do not
offer consumers the option to purchase
domestically-grown alternatives. The
one exception is not processed in such
a way as to fall under the new regula-
tions, so it will be unaffected by this
legislation.

This bill, supported by the House
Ways and Means Committee, was in-
cluded in the House’s version of the
budget reconciliation bill, but was ex-
cluded under Senate rules. The legisla-
tion is also supported by the U.S.
Treasury Department, which issued the
regulations but requires legislative
language to except these three areas.

Finally, my bill is supported by cof-
fee, tea, and spice importers. Without
this legislation, regulations calling for
country of origin markings ultimately
would require extremely costly record
keeping and marking of individual jars
and canisters of products which are
often mixes of nearly identical prod-
ucts from different countries and dif-
ferent parts of the world. The countries
of origin vary quite often due to mar-
ket prices and availability. Marking
requirements under the new regula-
tions would ultimately cost consumers
millions of dollars in higher coffee, tea
and spice prices while providing no use-
ful information.

Mr. President, 1 look forward to
working with my colleagues to pass
this important and bipartisan tech-
nical correction.

By Mr. ABRAHAM:
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S. 1504. A bill to control crime by
mandatory victim restitution; to the
Committee on the Judiciary.

VICTIM RESTITUTION LEGISLATION

Mr. ABRAHAM. Mr. President, | rise
today to introduce S. 1504, the Victims
Restitution Enforcement Act of 1995. |
do so because | am convinced that jus-
tice demands we devise an effective
mechanism for enforcing orders of res-
titution owed by criminals to the vic-
tims of their crimes.

We take an important step today
with the adoption of H.R. 665. This bill
makes restitution mandatory and
thereby sends a clear message to crimi-
nals that they will be made to pay for
their crimes. | also believe it is critical
that we let victims know that at last
they will be entitled to some relief.

In order to help realize the promise
of H.R. 665’s mandatory victim restitu-
tion, however, | believe further steps
are needed. To that end, the bill 1 am
introducing today will bring important
and needed changes to the enforcement
mechanisms covering orders of restitu-
tion in Federal court. This bill will fur-
ther ensure that restitution payments
from criminals to their victims become
a reality.

S. 1504 will provide four major advan-
tages to victims named in criminal res-
titution orders.

First, restitution orders would be en-
forceable as a civil debt and payable
immediately.

Right now, most restitution is col-
lected entirely through the criminal
justice system. It is frequently paid as
directed by the probation officer, which
means restitution payments can’t
begin until the prisoner is released.
This bill makes restitution orders pay-
able immediately, as a civil debt,
speeding recovery and impeding at-
tempts to avoid payment.

Without this provision, it will remain
easier for the Government to go after
students who have defaulted on their
student loans than it is for the Govern-
ment to enforce an order of restitution
against convicted criminals. Of course,
this provision will impose no criminal
penalties on those unable to pay. It
will simply allow civil collection
against those who have assets.

Second, this bill will add a whole new
arsenal of weapons for collecting vic-
tim restitution payments. If the debt is
payable immediately all normal civil
collection procedures—principally the
Federal Debt Collection Act—can be
used. This bill also explicitly gives vic-
tims access to other extensive civil
procedures already in place for the col-
lection of debts.

We want to make criminals pay, not
burden our courts or our Federal crimi-
nal prosecutors. Thus we should not be
unilaterally deciding to place enforce-
ment of all victim restitution within
the criminal process, but should permit
the Attorney General to place respon-
sibility for collecting restitution pay-
ments on Government attorneys
charged with collecting other civil
debts.
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Third, this bill will make restitution
judgments subject to criminal enforce-
ment for 5 years.

Current law only allows enforcement
of an order of restitution by the United
States in the same manner as fines are
enforced, permitting the limited use of
some criminal sanctions. Presently, for
example, the court will be permitted to
resentence a criminal who wilfully re-
fuses to make restitution payments—
but nothing short of that.

This bill will add a variety of less
draconian criminal sanctions to the
court’s arsenal, such as modification of
the terms or conditions of parole, ex-
tension of the defendant’s probation or
supervised release, or revocation of
probation or supervised release.

The bill will thus retain the fines
mechanism, and improve on the crimi-
nal sanctions, as well as add a number
of purely civil methods of debt collec-
tion.

Fourth, this legislation will give the
courts power to impose presentence re-
straints on defendant’s use of their as-
sets in appropriate cases. This will pre-
vent well-heeled defendants from dis-
sipating assets prior to sentencing.

Without this provision the whole vic-
tim restitution law may well be useless
in many cases. Even in those rare cases
in which a defendant has the means to
pay full restitution at once, if the
court has no capacity to prevent the
defendant from spending ill-gotten
gains prior to the sentencing phase,
frequently there will be nothing left for
the victim by the time the restitution
order is entered.

The provisions permitting pre-sen-
tence restraints are similar to other
such provisions that already exist in
the law for private civil actions and
asset forfeiture cases. For example,
they require a court hearing and place
a preponderance of the evidence burden
on the Government.

Finally, this bill will prevent the de-
fendant from denying the essential
findings underlying a criminal restitu-
tion judgment in any future civil ac-
tion brought by the victim.

All victims named in a restitution
order will be able to bring a civil ac-
tion to enforce the order in State court
without having to relitigate the essen-
tial findings of the criminal judgment
against the defendant.

This provision merely corrects an ab-
erration in the law.

Currently the United States and
some—but not all—victims are per-
mitted to use the criminal judgment in
subsequent civil proceedings.

Indeed, under current law, the only
victims who absolutely cannot use the
essential findings of a criminal judg-
ment in a subsequent civil action are
victims who happen to live in states
with mutuality requirements for col-
lateral estoppel, and who have been
victims of crimes in which the defend-
ant did not plead guilty.

This makes no sense. In such in-
stances there has already been a full
criminal trial in Federal court convict-
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ing the defendant under a higher bur-
den of proof than is required in a civil
action.

Ordinarily, the victim would be able
to take advantage of the criminal con-
viction, just as the United States can.
And in fact, victims are often able to
use anything the criminal has agreed
to in a plea bargain because those
statements constitute judicial admis-
sions.

But because of a clause in the law
that limits the effect of criminal judg-
ments in subsequent civil actions to
the extent that would be permitted by
state law, these Federal criminal judg-
ments are, in some cases, not accorded
the effect they are due. For the sake of
judicial economy alone, this should be
corrected.

If we are willing to take the step of
making some crimes subject to manda-
tory restitution, as we do in the victim
restitution bill today, | believe we
should take the additional step of mak-
ing those mandatorily-issued orders
easily enforceable.

This is why | urge my colleagues to
join me in supporting these further
steps to make victim restitution work
that are contained in my victim res-
titution bill.

By Mr. LOTT (for himself, Mr.
BREAUX and Mrs. HUTCHISON):

S. 1505. A bill to reduce risk to public
safety and the environment associated
with pipeline transportation of natural
gas and hazardous liquids, and for
other purposes; to the Committee on
Commerce, Science, and Transpor-
tation.

THE ACCOUNTABLE PIPELINE SAFETY AND
PARTNERSHIP ACT

Mr. LOTT. Mr. President, | rise today
as chairman of the Surface Transpor-
tation Subcommittee to introduce the
Accountable Pipeline Safety and Part-
nership Act. It is the necessary reau-
thorization legislation for the Office of
Pipeline Safety [OPS] in the Depart-
ment of Transportation.

This is important legislation because
it will reauthorize the Federal program
with regulatory authority for approxi-
mately 2 million miles of natural gas
pipelines and nearly 200,000 miles of
hazardous liquid pipelines. In the lower
48 States and Hawaii, there are 700 dif-
ferent operators who manage these
pipelines. This bill does not affect the
Federal statute that regulates the
Alaskan pipeline.

The goal of my legislation is accu-
rately reflected in three words from
the title—accountable, safety, and
partnership. The bill gives the Office of
Pipeline Safety the necessary tools to
shift the program away from a very
prescriptive, command-and-control ap-
proach to a responsible risk-based man-
agement partnership which continues
to ensure industry’s accountability and
the public’s safety.

According to the National Transpor-
tation Safety Board [NTSB], transpor-
tation of natural gas and liquids by
pipelines is by far the safest mode of



December 22, 1995

conveyance. NTSB’s 1994 transpor-
tation safety data highlight this fact.
Out of 43,134 transportation facilities,
only 22—just 0.05 percent—were related
to pipelines.

Let me be absolutely clear: | want to
send an unambiguous signal here today
on the Senate floor and through the
text of this bill that pipeline safety
will not be jeopardized.

In fact, | would assert that the
public’s safety will be enhanced
through a more effective Government
and industry pipeline safety partner-
ship that is proposed by this bill.

Through this legislation, Congress
will recognize and appreciate this rela-
tionship. Pipeline operators, who are
responsible for day-to-day safe oper-
ations, experience many adverse con-
sequences from accidents on their sys-
tems. Therefore, pipeline operators
have a direct and compelling reason to
work hard to keep their system and the
public safe.

There is another partnership role
which must be acknowledged and that
is the active and positive involvement
of States which also direct resources at
pipeline monitoring.

The governmental role is two-tiered:
OPS for the Federal Government and
State agencies. Together their mission
is to inspect, audit, and enforce pipe-
line compliance and safety activities.

Historically, the regulations govern-
ing safety for transmission and utility
pipelines have been modeled or based
upon industry-developed standards and
practices. The most effective proce-
dures have formed the core of today’s
pipeline safety regulations.

However, recent legislative proposals
would, in effect, add unnecessary lay-
ers of regulations in direct response to
specific atypical incidents. This has di-
verted resources. This is what this leg-
islation will address using the same
three words from the bill’s title as my
philosophical underpinning—account-
able, safety, partnership.

For the past 2% years, OPS has
worked with natural gas and hazardous
liquid pipeline operators and other in-
terested parties to find better ways to
address the issues inherent to pipeline
safety. Their goal is to promulgate new
reasonable, effective and cost efficient
regulations. OPS is currently analyz-
ing the actual risks juxtaposed to ex-
isting regulations to determine what is
useful and what is unnecessary.

This process develops a regulatory
approach which provides companies
with greater flexibility in protecting
both their systems and the public’s
safety. | built upon this activity, and it
served as the starting point for a legis-
lative approach which is incorporated
into this reauthorization.

It is worthwhile to note that the
major provisions of this bill were draft-
ed through a genuine bipartisan effort.
This bill reflects real input and infor-
mal consultation with the regulated in-
dustry, national associations rep-
resenting personnel who are actively
involved in pipeline safety, and Admin-
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istration officials. Technical assistance
was also provided throughout the
drafting process from the Congres-
sional Research Service. | appreciate
all of the invaluable suggestions during
the development of this legislation.

There are four major provisions with-
in the legislation.

First, it establishes a new risk as-
sessment combined with a detailed
cost-benefit analysis followed by an
independently verified peer review for
all future regulations. The process is
streamlined and meets the American
common sense test. President Clinton’s
Executive Order 12866 provided the
framework for this bill’s new regu-
latory approach. It also takes advan-
tage of risk models being developed by
OPSs.

Second, it authorizes a 4-year dem-
onstration project under which compa-
nies can voluntarily develop individ-
ually tailored risk management plans.
These plans must be approved by the
Department of Transportation. OPS
will monitor the plans to ensure that
operations will provide equal or greater
safety protection than existing regula-
tions.

Third, it authorizes funding for the
OPS in such a manner that money will
be double the projected inflation rate
through the end of this century. Each
year the funding will increase by 6-per-
cent. Because OPS is funded entirely
by user fees assessed on pipelines, these
funds must be concentrated on OPS’s
primary mission of monitoring pipeline
safety on the public’s behalf.

Fourth, it clarifies the Pipeline Safe-
ty Act of 1992. This will remove confu-
sions which have hampered finalizing
several rules.

My intention is straightforward: to
focus OPS regulatory resources on
areas where there are significant na-
tionwide pipeline safety risks, and to
identify and develop cost-effective reg-
ulatory means for addressing these
risks.

The bill will ensure that America’s
taxpayers get the maximum safety
value from their OPS investment. It
will lead to a responsible allocation of
limited resources to increase public
safety.

It will prevent a hidden tax on natu-
ral gas consumers resulting from an ex-
cessive increase in user fees to dupli-
cate ongoing industry research.

It also means that rules will be clari-
fied to accommodate changes affecting
issues like smart pig retrofitting and
explicit definitions for unusually sen-
sitive environmental areas.

There will always be some who will
argue that the Government must spend
more and more money for safety con-
cerns. My response is that safety is not
just a function of how much the gov-
ernment spends. | believe the critical
factor is how the money is spent—not
how much. This bill deals with how.
The NTSB Safety data makes the case
that the excellent safety record for
pipelines does not indicate that in-
creased funding is needed.

S 19255

This legislation is both responsible
and balanced.

Amercian taxpayers win.

Government regulators win.

Regulatory reform wins.

I want to thank my colleagues who
are my initial cosponsors, and | look
forward to other Senators joining me
as cosponsors of this important reau-
thorizat