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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore [Mr. THURMOND].

The PRESIDENT pro tempore. The
Senate will be led in prayer by the Sen-
ate Chaplain, Dr. Lloyd John Ogilvie.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious God, thank You for Your
love that never gives up on us. Help us
discover the power of resting in You
and receiving assurance and encourage-
ment of Your amazing grace. Here we
are at the beginning of another day.
You know our needs and are prepared
to meet those needs with exactly the
right gift of Your spirit. You are
present, impinging with inspiration to
lift our spirits; hovering with hope to
press us on. All through this day there
will be magnificent moments when we
overcome the temptation of trying to
make it on our own strength, and in-
stead, yield to the inflow of your wis-
dom, insight, vision, and guidance. Our
souls are meant to be containers and
transmitters of Your power. We thank
You in advance for a stunning day in
which we are blessed by being carried
by Your presence rather than being
bogged down by trying to carry our
problems. In the Lord’s name. Amen.

————

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

The able Senator from New York is
recognized.

——————

SCHEDULE

Mr. D’AMATO. Mr. President, we will
consider the conference report, as was
indicated, to H.R. 1058, the securities
litigation bill. There is an 8-hour time
limitation on the conference report.

Senate

We will recess from 12:30 to 2:15 for
the weekly policy conference meetings.

Following the securities litigation,
we will resume consideration of H.R.
1833, the partial-birth abortions bill.
Rollcall votes, therefore, will be ex-
pected during today’s session.

———

PRIVATE SECURITIES LITIGATION
REFORM ACT OF  1995—CON-
FERENCE REPORT

Mr. DPAMATO. Mr. President, I sub-
mit a report of the committee of con-
ference on H.R. 1058 and ask for its im-
mediate consideration.

The PRESIDING OFFICER
FRIST). The report will be stated.

The legislative clerk read as follows:

The committee on conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
1058) to reform Federal securities litigation,
and for other purposes, having met, after full
and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses this report, signed by a majority
of the conferees.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the consideration of the conference re-
port.

(The conference report is printed in
the House proceedings of the RECORD of
November 28, 1995.)

Mr. D’AMATO. Mr. President, today,
the Senate will vote on the conference
report to H.R. 1058, the Private Securi-
ties Litigation Reform Act of 1995.

This legislation has been 4 years in
the making. It is a thoughtful and
carefully crafted bill. The provisions in
the conference report are balanced to
make the legal system fairer and bet-
ter for investors. The current system
does not protect investors, it exploits
them. Now, the system is not fair to in-
vestors and is not fair to American
business. Plaintiffs’ lawyers know that
and take advantage. It is time to re-
form the securities class action litiga-
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tion from a moneymaking enterprise
for lawyers into a better means of re-
covery for investors.

The present system is a feeding fren-
zy for plaintiffs’ lawyers who prey on
companies with volatile stock prices,
eat up the companies’ profits with a
strike suit and move on to the next
victim. Lawyers are now able to file a
baseless securities class action lawsuit
against a company, claiming millions
of dollars in damages, and coerce huge
settlements. About 300 securities class
action lawsuits are filed each year. The
same lawyers, and in some cases the
same plaintiffs, the world’s unluckiest
investors, show up in these lawsuits
time after time.

Frequently, the same complaint
comes out of a word processor barely
changed. In one infamous case, a law-
suit against Philip Morris claimed
fraud in the ‘“‘toy industry.” In other
words, the forms are set, the stock
price drops, and bang, the suit is filed
with the same plaintiffs hired—in
many cases, the plaintiff owns only 10
shares of stock. We have seen some
cases where the same plaintiffs appears
in as many as 13 lawsuits. They are
professional plaintiffs.

A drop in a public company’s stock
price, a failed product development
project, or even adverse market condi-
tions that affect earnings, can trigger
one or more securities fraud lawsuits.
Many times the complaint simply al-
leges that management’s predictions
about the company’s future did not
come true.

Once discovery begins, plaintiffs’
counsel begins a fishing expedition for
evidence. One witness told a securities
subcommittee that his company pro-
duced 1,500 boxes of documents during
discovery in this type of case. The dis-
covery ended up costing the company
$1.4 million.

The threat of a protracted securities
class action lawsuit is powerful. Com-
panies pony up huge settlements rather
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than face the time and expense of a
class action lawsuit. The lawyers do
not just go after the money in the com-
pany’s pockets, they also name other
deep pockets—the company’s lawyers,
accountants, underwriters and direc-
tors—as defendants to assure a hefty
settlement will be paid out. The plain-
tiffs’ lawyers are rarely disappointed.
Almost 93 percent of the cases settle at
an average settlement cost of $8.6 mil-
lion.

In 1994 alone, companies or their in-
surers paid out $1.4 billion to settle
these cases. The so-called victims of
the fraud recover pennies on the dollar
and the lawyers pocket the rest. While
the lawyer’s share is taken out, the
class members get about 6 cents on the
dollar. Frequently, the only egregious
offense is committed when the com-
pany’s shareholders are forced to pick
up the tab.

The conference report reforms the
system for securities litigation.

First, the conference report makes it
harder to file frivolous complaints and
sanctions attorneys who do.

The conference report stops abusive
securities litigation before it starts. It
will help to weed out frivolous com-
plaints before companies have to start
paying enormous legal bills.

The legislation creates a uniform
standard for complaints that allege se-
curities fraud. This standard is already
the law in New York. It requires a
plaintiff plead facts giving rise to a
strong inference of the defendant’s
fraudulent intent.

The conference report also provides a
strong disincentive for lawyers to file
abusive lawsuits. The legislation does
not contain a loser pays provision,
which would go too far. Instead, the
bill requires courts to make findings
about whether an attorney filed a friv-
olous complaint, motion or responsive
pleading and to sanction attorneys who
do.

Second, the conference report makes
sure that the victims of securities
fraud bring the lawsuit—not profes-
sional plaintiffs.

The conference report puts control of
the lawsuit into the hands of the vic-
tims. Right now, there often is no vic-
tim, just a professional plaintiff whose
name appears in lawsuit after lawsuit.

Professional plaintiffs are paid well
for their services, usually in the form
of a bounty payment. News accounts
report that one individual, a retired
lawyer, appeared as lead plaintiff in
300400 lawsuits. Last year, an Ohio
judge refused to permit class certifi-
cation, noting that the lead defendant
had filed 182 class actions in the last 12
years.

The conference report discourages
the use of professional plaintiffs by
eliminating bonus payments to name
plaintiffs and prohibiting referral fees.

The conference report encourages
real investors, especially pension funds
and other institutional investors, to
take control of the lawsuit. It provides
that the plaintiff with the largest fi-
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nancial interest in the outcome of the
case should be the lead plaintiff.

Third, the conference report allows
companies to talk about the future of
the company without the threat of a
lawsuit.

The conference report will get more
information to shareholders about the
future prospects of a company. The
conference report codifies existing law
to provide a safe harbor to companies
that make forward-looking statements
accompanied by meaningful cautionary
statements.

Now, corporate management is afraid
to make statements about the future of
the company, knowing that incorrect
projections will inevitably lead to a
lawsuit. One study found that over
two-thirds of venture capital firms
were reluctant to discuss their per-
formance with analysts or the public
because of the threat of litigation.

The conference report includes a safe
harbor that fairly balances the need for
a free flow of information to the mar-
ketplace and the need for investor pro-
tection.

The conference report creates a two-
pronged safe harbor. The first prong
gives safe harbor protection if there is
a good enough warning about why the
forward-looking statement may not
come true.

The safe harbor does not give a li-
cense to lie. The second prong does not
give safe harbor protection when for-
ward-looking statements are made
with actual knowledge that the state-
ment is false or misleading.

The conference report safe harbor
does not cover areas where there is po-
tential for abuse. For example, the safe
harbor does not cover IPO’s, financial
statement information, penny stocks
or limited partnerships. There is no
safe harbor for brokers.

The conference report safe harbor is
balanced. The conference committee
worked with the SEC to make sure the
safe harbor is safe for investors as well
as companies. I would like to include in
the RECORD as if read in its entirety, a
letter from the SEC to me, dated No-
vember 16, 1995, supporting the safe
harbor provision.

Fourth, the conference report modi-
fies the system of liability so that deep
pocket peripheral defendants cannot be
coerced into paying more than their
share of the damages.

The conference report reduces the co-
ercive effect of unlimited liability by
making peripheral defendants liable
only for the share of damages they
caused. Now, all defendants are on the
hook for 100 percent of the damages—
even if they are only responsible for 1
percent.

In class action lawsuits with hun-
dreds of plaintiffs, the potential liabil-
ity can be staggering. Deep pocket de-
fendants who may only be 1 percent
liable routinely settle for much more
rather than face paying 100 percent of
the damages.

The conference report changes that
by requiring peripheral defendants to
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pay for only the share of damages they
caused under a system of proportionate
liability.

This bill does not leave small inves-
tors out in the cold. Small investors
are always compensated for 100 percent
of their damages if they have a net
worth of $200,000 or less.

The conference report does not
change the system of liability for de-
fendants who knowingly commit secu-
rities violations. Anyone who has
knowingly committed a securities vio-
lation will still be liable for 100 percent
of the damages. That’s fair.

Fifth, the conference report improves
the settlement process by getting more
information to investors about a pro-
posed settlement and restricting the
amount attorneys may recover in fees.

The conference report enables the
plaintiffs to receive a favorable settle-
ment rather that the attorneys. All too
often, plaintiffs’ lawyers take the
money and run. The legislation re-
quires counsel to the class to inform
investors about the terms of a proposed
settlement and to be available to an-
swer questions about the settlement.

The conference report also restricts
the percentage of the recovery that
goes to the lawyers. Lawyers fees now
sometimes add up to more than 50 per-
cent of the entire settlement. This leg-
islation puts more of the settlement
money into the pockets of investors by
limiting the lawyers portion to a rea-
sonable percentage of the settlement
amount.

Sixth, the conference report also con-
tains other provisions that make the
system for securities litigation reform
fairer and better for investors.

The legislation requires auditors to
be on the lookout for wrongdoing and
report any evidence of fraud to the
SEC. The conference report also rein-
states the SEC’s authority—which the
Supreme Court put into question in the
Central Bank of Denver case—to bring
actions against defendants who know-
ingly aid and abet securities fraud.

The bill prohibits document destruc-
tion by making it unlawful for a party
to destroy documents once a complaint
is filed. Finally, the bill makes sure
that small investors are always com-
pensated for 100 percent of their dam-
ages if they have a net worth of $200,000
or less.

In summary, the bill will put a stop
to abusive securities litigation. It will
curtail the use of professional plain-
tiffs. It will empower real investors, es-
pecially pension funds and other insti-
tutional investors, to take control of
the lawsuit.

This legislation is aimed at weeding
out frivolous cases by making it harder
to file factually baseless complaints. It
also provides that each defendant is
liable for only his or her fair share of
the damages, making it more difficult
for lawyers to coerce settlements from
the deep pocket defendants—that is,
the defendant that has some assets or
money. At the same time, it will make
accountants report fraud to the au-
thorities.
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Finally, this bill creates a safe har-
bor from private lawsuits about for-
ward-looking statements. The legisla-
tion will solve the problem of abusive
securities litigation without pre-
venting investors from bringing meri-
torious lawsuits.

I congratulate my Senate colleagues
for all the time and effort they have
put into this important legislation. I
particularly would like to thank Sen-
ators DopD and DOMENICI, who intro-
duced this legislation more than 4
years ago.

I thank Senator GRAMM, the chair-
man of the Securities Subcommittee,
for his leadership. And I thank the
staff who has worked so hard on this
bill. Our staff director, Howard Menell;
the Banking Committee staff: Laura
Unger, Bob Giuffra, Wayne Abernathy,

Mitchell Feuer, and Andrew
Lowenthal; Senator DOMENICI'S staff:
Denise Ramonas and Brian

Benczkowski, and the other key staff
members, including Robert Cresanti,
Dave Berson, Peter Hong, and Carol
Grunberg, who have been indispensable
to this process.

I also want to thank the SEC, the Se-
curity and Exchange Commission, its
staff, and the judicial conference, and
all the others who have made this piece
of legislation successful.

The conference report is balanced. It
hits the bullseye of the target, cur-
tailing abusive securities litigation,
while allowing investors to bring meri-
torious lawsuits. Once this bill be-
comes law, investors will have a sys-
tem of redress that serves them and
not entrepreneurial lawyers.

Mr. President, let me take the time
now to indicate that on November 15 I
received a letter from the Securities
and Exchange Commission, signed by
Chairman Levitt, and Steve Wallman,
a Commissioner. And let me ask that I
be permitted to read the letter into the
RECORD.

DEAR MR. CHAIRMAN: As we approach the
end of the long road traveled on securities
litigation reform, you have asked we provide
our views of the current draft of the legisla-
tion. At the outset, let us express our appre-
ciation for your willingness to heed the con-
cerns of the Commission regarding the draft
conference report October 23, 1995. Together
we have sought to achieve the most respon-
sible reform possible.

While the Commission has raised a number
of concerns about earlier versions of this leg-
islation, we believe the draft conference re-
port dated November 9th responds to our
principal concerns. We understand the need
for a greater flow of useful information to in-
vestors in the markets and we share your de-
sire to protect companies and their share-
holders from the costs of frivolous litigation.

The safe harbor provisions of the draft bill
have been of particular interest to us. While
we could not support earlier attempts at a
safe harbor compromise, the current version
represents a workable balance that we can
support since it should encourage companies
to provide valuable forward-looking informa-
tion to investors while, at the same time, it
limits the opportunity for abuse. The need of
legitimate businesses to have a mechanism
for early dismissal of frivolous lawsuits ar-
gues in favor of codification of the ‘‘bespeaks

CONGRESSIONAL RECORD — SENATE

caution” doctrine that has developed under
the case law. While the trade-off requires
that class action attorneys must have well
written and carefully researched pleadings at
the outset of the lawsuit, we feel this is nec-
essary to create a viable safe harbor, given
that it does not prevent Commission enforce-
ment actions, and excludes the greatest op-
portunities for harm to investors.

Outside of the safe harbor provisions, we
have consistently advocated reversal of Su-
preme Court decisions of Lampf and Central
Bank. It is unfortunate that Congress has
not restored these investor protections that
were removed by the Supreme Court; how-
ever, we recognize that amendments on both
subjects were defeated in the course of this
legislative effort, thereby making it difficult
to include such provisions in the bill. The
conference bill raises other minor issues, but
the language in the conference report hope-
fully will prevent any unintended con-
sequences. We remain grateful to you and
your staff, as well as the other members and
their staffs, for the willingness to engage in
a dialogue with us aimed at getting a better
deal for investors.

Thank you for your consideration.

Signed Arthur Levitt, chairman.

Mr. President, I ask unanimous con-
sent that this letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. SECURITIES AND
EXCHANGE COMMISSION,
Washington, DC, November 15, 1995.

Hon. ALFONSE M. D’AMATO,

Chairman, Committee on Banking, Housing,
and Urban Affairs, U.S. Senate, Wash-
ington, DC.

DEAR MR. CHAIRMAN: As we approach the
end of the long road traveled on securities
litigation reform, you have asked that we
provide our views of the current draft of the
legislation. At the outset, let us express our
appreciation for your willingness to heed the
concerns of the Commission regarding the
draft conference report dated October 23,
1995. Together we have sought to achieve the
most responsible reform possible.

While the Commission has raised a number
of concerns about earlier versions of this leg-
islation, we believe the draft conference re-
port dated November 9th responds to our
principal concerns. We understand the need
for a greater flow of useful information to in-
vestors and the markets and we share your
desire to protect companies and their share-
holders from the costs of frivolous litigation.

The safe harbor provisions of the draft bills
have been of particular interest to us. While
we could not support earlier attempts at a
safe harbor compromise, the current version
represents a workable balance that we can
support since it should encourage companies
to provide valuable forward-looking informa-
tion to investors while, at the same time, it
limits the opportunity for abuse. The need of
legitimate businesses to have a mechanism
for early dismissal of frivolous lawsuits ar-
gues in favor of the codification of the ‘‘be-
speaks caution’ doctrine that has developed
under the case law. While the trade-off re-
quires that class action attorneys must have
well written and carefully researched plead-
ings at the outset of the lawsuit, we feel this
is necessary to create a viable safe harbor,
given that it does not prevent Commission
enforcement actions, and excludes the great-
est opportunities for harm to investors.

Outside of the safe harbor provisions, we
have consistently advocated reversal of Su-
preme Court decisions of Lampf and Central
Bank. It is unfortunate that Congress has
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not restored these investor protections that
were removed by the Supreme Court; how-
ever, we recognize that amendments on both
subjects were defeated in the course of this
legislative effort, thereby making it difficult
to include such provisions in this bill. The
conference bill raises other minor issues, but
the language in the conference report hope-
fully will prevent any unintended con-
sequences. We remain grateful to you and
your staff, as well as the other members and
their staffs, for the willingness to engage in
a dialogue with us aimed at getting a better
deal for all investors.

Thank you for your consideration.

Sincerely,
ARTHUR LEVITT,
Chairman.
STEVEN M.H. WALLMAN,
Commissioner.

Mr. D’AMATO. Mr. President, let me
conclude by simply saying that this
bill may not be the perfect solution
and, indeed, there may be some unin-
tended consequences that create prob-
lems. This Senator and, I know, Sen-
ator DoODD and Senator DOMENICI and
all of my colleagues are ready to deal
with any problems that may come
about.

But let me say this, too. First, in this
bill we go after the greatest abuse that
is taking place, which is lawyers who
do not represent the general public but
represent themselves. They have for
hire plaintiffs who are not really ag-
grieved, who own minimal, in some
cases as little as 10 shares, of stock. As
soon as there is a price variation, these
lawyers race to the courthouse so that
they can file a claim so they will con-
trol the case. There is little regard for
the company, little regard for the real
aggrieved investors. We have changed
that significantly. No longer will there
be permitted professional plaintiffs.

Second, for the first time we say that
the court shall look at the facts as
they relate to the questions: Is there a
pension fund? Is there a large investor
involved whose interests should be pro-
tected? The court will look at these
questions as they relate to the lawyer’s
representation so that we have law-
yers, who really represent the ag-
grieved investors, controlling the case,
not a string of professional, sharks,
sharks for hire.

Third, we have made it more difficult
to bring suits that are aimed at forcing
settlements.

Fourth, we answer questions which
are long overdue. Should we hold some-
body responsible for the total loss, if
there is a loss, if they have been minor
participants and if they have been re-
sponsible for 1 or 2 or 3 or 4 percent of
the loss, because they are wealthy or
have a member of the board of direc-
tors who has deep pockets? Do we want
to encourage people to participate in
corporate governance, or do we want to
discourage it; do we want to make it
impossible for large firms to come in
and use their expertise because they
are afraid of being sued so they say,
““No, I do not want to audit your books;
the exposure is too great’?

Do we really want to have a system
where people are forced—forced—to
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give up and settle a case because if
there is even the slightest doubt as it
relates to liability, they may be facing
huge, huge losses. These companies,
therefore, are forced to settle even
when they know they have not com-
mitted any tortious acts, but the risk
of the jury finding any evidence in the
way of negligence, even a small,
minute amount, might jeopardize the
company with huge claims?

So what you literally have is a group
of bandits who force companies into
settlements of millions and millions of
dollars. Is that fair to those compa-
nies? Is that fair to the shareholders? I
do not think so. What we have said in
this conference report is, if you are
negligent, if you have committed a
tortious act, you should be held respon-
sible for the percentage of losses due to
your tortious act, not that the full con-
sequences of somebody else’s actions
should fall on you simply because you
are a person who has some money and
some resources. That is wrong. That is
not fair.

If you are intentionally defrauding
investors? That is a different matter.
You will be held. I think this is fair. I
think this is reasonable.

I understand that there are some pro-
visions that some of my colleagues
have some differences with, but I think
overall we have moved forward in a
very conscientious manner in the at-
tempt to have a fair and balanced sys-
tem, so that those who truly have com-
mitted tortious actions will be held ac-
countable for their actions, and they
will not be held accountable for other
people’s actions, nor will they be forced
to make settlements that are indeed
unfair. We have eliminated a terribly
unscrupulous practice that I believe is
a stain on the legal profession.

I have stood up and I have battled on
behalf of litigants and on behalf of the
attorneys who represent them, so that
they may have a level playing field.
But the law as it exists today is not a
level playing field. And there have been
and there are a handful who have
abused the system. We are attempting
to deal with those abuses.

I want to thank my colleagues for
their participation. I certainly want to
thank Senator BENNETT for his job in
terms of working with us. I urge my
colleagues to vote in favor of the final
passage. And I thank the Chair.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER (Mr.
KYL). The Senator from Maryland.

Mr. SARBANES. Mr. President, later
today the Senate will vote on the final
version of the securities litigation bill
which has been brought back from con-
ference. Supporters of the bill argue
that it is a balanced response to a
widespread problem; namely, frivolous
securities litigation. What should be
clear to all Senators, however, is that
this bill is not—is not—a balanced re-
sponse to that problem.

This legislation will affect far more
than frivolous suits. When the argu-
ments are made for the legislation, the
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examples that are always cited are ex-
amples of frivolous suits. And I do not
know of any difference in here, that we
ought to find ways to get at those and
that those are an abuse of the system.
But this bill goes way beyond that.
This bill will make it more difficult for
investors to bring and recover damages
in legitimate fraud actions—legitimate
fraud actions.

As the editors of Money magazine
concluded, this legislation hurts inves-
tors. In fact, the December editorial of
Money magazine warns, ‘“‘Now only
Clinton can stop Congress from hurting
small investors like you.”

At every stage of the legislative proc-
ess, this bill has been amended to make
it more difficult for investors to bring
legitimate suits. As it has moved
through the process, provisions favor-
able to investors have been taken out.
Balanced provisions in the legislation
have been made harmful to investors.
Individual investors, local govern-
ments and pension plans all will be
hurt by this legislation. All will find it
more difficult to bring fraud actions
and to recover full damages as a result
of the measure now before the Senate.
That is why this bill is opposed by a
broad coalition of regulators, State and
local government officials, labor
unions, consumer groups and investor
organizations, and by literally dozens
and dozens of editorials in major news-
papers and magazines across the coun-
try.

I want to review just some of the
areas in which this negative trend took
place in the course of the legislative
consideration of this legislation.

First, the statute of limitations. The
process of hurting investors began in
the Banking Committee when it de-
leted the extension of the statute of
limitations. The bill originally intro-
duced by Senators DOMENICI and DODD,
who have had a keen interest in this
matter, Senate bill 240, that original
bill as introduced by them extended
the statute of limitations for security
fraud suits—that is, the period of time
available to investors to discover that
they have been defrauded and to file a
claim. This was in fact the one clearly
proinvestor provision in that bill intro-
duced by Senators DOMENICI and DODD.
It responded to the experts in this
area—the Federal and State securities
regulators—all of whom agree that the
current statute of limitations is too
short to protect investors.

For over 40 years, courts held that
the statute of limitations for private
rights of action under section 10(b) of
the Securities Exchange Act of 1934,
the principal antifraud provision of the
Federal securities laws, was the stat-
ute of limitations determined by appli-
cable State law. While these statutes
varied from State to State, they gen-
erally afforded securities fraud victims
sufficient time to discover that they
had been defrauded and sufficient time
to bring suit.

In 1991, in the Lampf case, the Su-
preme Court significantly shortened
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the period of time in which investors
may bring securities fraud actions. By
a b-to-4 vote—in other words, a very
closely divided Supreme Court—the
Court held that the applicable statute
of limitations is 1 year after the plain-
tiff knew of the violation and in no
event more than 3 years after the vio-
lation occurred. These time periods are
shorter than the statute of limitations
for private securities actions which ex-
isted under the law of 31 of the 50
States.

Regulators have testified wunani-
mously that this shorter period does
not allow individual investors adequate
time to discover and pursue violations
of securities law. Testifying before the
Banking Committee in 1991, SEC Chair-
man Richard Breeden stated, and I
quote,

The timeframes set forth in the [Supreme]
Court’s decision is unrealistically short and
will do undue damage to the ability of pri-
vate litigants to sue.

Chairman Breeden pointed out that
in many cases, and I quote, ‘‘events
only come to light years after the
original distribution of securities and
the cases could well mean that by the
time investors discover they have a
case, they are already barred from the
courthouse.” In other words, if the per-
petrator of the wrong can conceal it
long enough under this very shortened
statute of limitations, the victim will
have no remedy.

The FDIC and the States securities
regulators joined the SEC in favor of
overturning the Lampf decision. What
happened to this provision that was in
the legislation as originally introduced
by Senators DOMENICI and DoODD? It dis-
appeared when the Banking Committee
met to consider this bill. Despite the
fact that all the securities regulators
recommended it, despite the fact that
Senators DOMENICI and DoODD had in-
cluded it in their original bill, despite
the fact that the Banking Committee
had approved this provision before in
1991, despite the fact that it was the
one clearly proinvestor provision in the
bill, the provision was dropped.

Let me make clear that the statute
of limitations issue has nothing to do
with frivolous cases. The current stat-
ute of limitations keeps worthy cases
from the courthouse. Both Republican
SEC chairmen and Democratic SEC
chairmen have told us that the statute
of limitations imposed by the Supreme
Court in 1991 is too short. It allows con
artists to perpetrate frauds, and it pre-
vents defrauded investors from seeking
restitution.

When the statute of limitations pro-
vision disappeared from the bill, the
bill moved down the path of being an
unbalanced effort. At that point, the
bill began to tilt away from individual
investors, away from pension funds and
county treasurers, in favor of corporate
insiders and the attorneys and ac-
countants who advise them.

When the Banking Committee
dropped the lengthening of the statute
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of limitations provision, it went be-
yond deterring frivolous lawsuits and
began hurting investors.

I want to underscore that because
that is the basic point that must be un-
derstood about this conference report.
Again and again it goes beyond deter-
ring frivolous lawsuits and hurts inves-
tors.

Let me turn now to another example
of this proposition, that is, the aiding
and abetting issue. Failure to include
the extension of the statute of limita-
tions removed the balance from this
bill and tilted it toward corporate
wrongdoers. The Banking Committee
could have added some balance to the
bill by restoring the ability of inves-
tors to sue the accountants and attor-
neys who aid and abet securities fraud.
This was recommended by the SEC, the
State securities regulators, and various
bar associations. Again, however, the
committee hurt investors by leaving
this key provision out of the bill.

Prior to 1994, courts in every circuit
in the country had recognized the abil-
ity of investors to sue aiders and abet-
tors of securities frauds. Most courts
required that an investor show that a
securities fraud was committed, that
the aider and abettor gave substantial
assistance to the fraud, and that the
aider and abettor intended to deceive
investors or behaved recklessly toward
the fraud. In other words, the investor
had to show that the aider and abettor
either intended to deceive the investors
or behaved recklessly toward the fraud.
Aiding and abetting liability was most
often asserted against lawyers, ac-
countants, appraisers, and other pro-
fessionals whose assistance is often
crucial to perpetrating a fraud.

In 1994, in the Central Bank of Den-
ver case, the Supreme Court elimi-
nated the right of investors to sue
aiders and abettors of securities fraud.
Writing for the four dissenters—this
was another 5-to-4 opinion—Justice
Stevens criticized the five-member ma-
jority for ‘‘reach[ing] out to overturn a
most considerable body of precedent.”
While the issue was not directly before
the Court, Justice Stevens warned that
the decision would also eliminate the
SEC’s ability to pursue aiders and
abettors of securities fraud; in other
words, not only a private cause of ac-
tion, but the SEC’s ability as well.

One of the lead sponsors of this legis-
lation, Senator DODD, stated at a Secu-
rities Subcommittee hearing in May
1994, and I quote:

Aiding and abetting liability has been
critically important in deterring individuals
from assisting possible fraudulent acts by
others.

Testifying at that hearing, the Chair-
man of the SEC stressed the impor-
tance of restoring aiding and abetting
liability for private investors, and I
quote:

Persons who knowingly or recklessly assist
the perpetration of a fraud may be insulated
from liability to private parties if they act
behind the scenes and do not themselves
make statements directly or indirectly that
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are relied upon by investors. Because this is
conduct that should be deterred, Congress
should enact legislation to restore aiding
and abetting liability in private actions.

The North American Securities Ad-
ministrators Association, the Associa-
tion of States Securities Regulators,
and the Association of the Bar of the
City of New York also endorsed res-
toration of aiding and abetting liabil-
ity in private actions.

This bill, unfortunately, restores
only the SEC’s ability to go after
aiders and abettors of violations of the
securities laws and then only in part—
only in part. The provision in the bill
is limited to violations of section 10(b)
of the Securities Exchange Act and to
defendants who act knowingly. It ig-
nores the recommendation made by the
SEC, the States securities regulators
and the bar association that aiding and
abetting liability be fully restored for
the SEC and private litigants as well.
By ignoring the needs of individual in-
vestors, the committee further tilted
this bill toward the corporate insiders
and their professional advisers who
abuse the investor.

The effort in the Banking Com-
mittee, which I have alluded to with
respect to the statute of limitation and
the aiders and abettors provision,
which tilted this bill away from the in-
vestor, that effort was continued in the
conference committee. Consider what
happened in the conference committee
to the provision that directly addresses
the filing of frivolous cases.

Rule 11 of the Federal Rules of Civil
Procedure is the principal sanction
against the filing of frivolous lawsuits
in the Federal courts. Rule 11 requires
all cases filed in the Federal courts to
be based on reasonable legal arguments
and supported by facts. That is the re-
quirement of rule 11. The case is to be
based on reasonable legal arguments
and supported by facts.

As passed by the Senate, this bill re-
quired the courts to include specific
findings in securities class actions re-
garding compliance by all parties and
attorneys with rule 11(b) of the Federal
Rules of Civil Procedure. That is the
way the Senate passed it. If a court
found the violation of rule 11 by either
the plaintiff or the defendant, the
court was required to impose sanc-
tions. That provision was balanced.
The sanctions would have applied
equally to plaintiffs and to defendants.
It was intended as a deterrent to frivo-
lous cases, and it might well have
worked in an efficacious manner.

What happened to this balanced pro-
vision, between plaintiffs and defend-
ants, in conference? The balance was
removed so that it now applies more
harshly to investors than the corporate
insiders. The Senate bill had contained
a presumption that the appropriate
sanction for failure of the complaint or
the responsive pleading or motion to
comply with rule 11 was an award of
reasonable attorneys’ fees and other
expenses incurred as a direct result of
the violation. That was the presump-

S17937

tion: An award of reasonable attorneys’
fees and other expenses incurred as a
direct result of a violation. That ap-
plied, in the bill passed by the Senate,
both to the plaintiff and to the defend-
ant.

The conference changed this pre-
sumption so that it no longer applies
equally to plaintiffs and defendants.
Under the conference provision now be-
fore us, if the defendant substantially
violates rule 11, he pays only reason-
able attorneys’ fees and other expenses
incurred as a direct result of the viola-
tion; namely, the provision that was in
the Senate-passed bill. But now under
the conference-reported measure, if the
plaintiff substantially violates rule 11,
he pays all attorneys’ fees incurred in
the action, not just those resulting
from the violation.

Disparate treatment. The bill, as
sent out of the Senate, had balanced
treatment with respect to plaintiffs
and defendants. Now we have this dis-
parate treatment, and there is no jus-
tification for it. Its true purpose, I
think, is to scare investors from bring-
ing meritorious fraud suits. When the
conference removed the balance from
this provision, it was not deterring
frivolous lawsuits, it was hurting in-
vestors.

The conference further hurt investors
by changing the pleading standard pro-
vision of the bill. Pleading standard re-
fers to what an investor must show in
order to initiate a securities fraud law-
suit. The bill reported by the Senate
Banking Committee codified the plead-
ing standard adopted by the U.S. Court
of Appeals for the Second Circuit. This
standard says investors who seek to
file securities fraud cases must ‘‘spe-
cifically allege facts giving rise to a
strong inference that the defendant
acted with a required state of mind.”
This standard, it should be noted, is
more stringent than the Federal Rules
of Civil Procedure and is the minority
view among the circuit courts. Never-
theless, that was the standard adopted
by the Banking Committee.

When the bill came to the Senate
floor, the Senate adopted an amend-
ment to this provision offered by the
distinguished Senator from Pennsyl-
vania, Senator SPECTER. Senator SPEC-
TER’s amendment codified into the leg-
islation additional second circuit hold-
ings clarifying the standard they had
earlier enunciated. These additional
holdings state that a plaintiff may
meet the pleading standard by alleging
facts showing the defendant had mo-
tive and opportunity to commit fraud,
or constituting strong circumstantial
evidence of state of mind. In other
words, the second circuit laid down
this standard and then had subsequent
opinions that elaborated upon it and
developed it, and Senator SPECTER said
that if you are going to include the sec-
ond circuit standard as initially enun-
ciated, you should also include the fur-
ther holdings by the second circuit
clarifying this standard.

This, I think, was the one proinvestor
amendment adopted on the Senate
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floor. What happened to this amend-
ment in conference? It disappeared. It
was dropped from the legislation. This
is part of this process that I have been
outlining here of now you see it, now
you don’t. Of course, the person who
bears the brunt of that is the investor.

The draft conference report deleted
the Specter amendment, leaving inves-
tors without the protection of the addi-
tional second circuit holdings. Once
again, a proinvestor provision that
would have provided some balance to
the bill was removed.

Let me turn briefly to the propor-
tionate liability provisions of the bill,
which reduce the amount of damages
that defrauded investors can recover
from people who have participated in
committing the fraud. This provision is
not targeted at frivolous suits and
never has been. It affects even legiti-
mate securities fraud suits and, there-
fore, is harmful to all investors. The
conference found a way, though, to tilt
the legislation even further away from
the investor and toward the corporate
insider.

The legislation changes the rule for
liability for securities fraud from joint
and several liability to proportionate
liability. Under the current rule of
joint and several liability, all fraud
participants are liable for the entire
amount of the victim’s damages—both
fraud participants who intended to
mislead investors and fraud partici-
pants whose conduct was reckless. The
rationale for this in the law, which has
been the traditional holding over the
years, is that a fraud cannot succeed
without the assistance of each partici-
pant, so each wrongdoer is held equally
liable.

Let me just observe that the reck-
lessness standard for liability is a very
demanding standard, and it is one usu-
ally applied to a company’s profes-
sional advisers, such as accountants,
attorneys, and underwriters.

The bill limits joint and several li-
ability under the Federal securities law
to certain defendants, specifically ex-
cluding defendants whose conduct was
reckless. The bill, thus, reduces the ac-
countability of accountants and attor-
neys whose conduct is found to be reck-
less. This change will hurt investors in
cases where the principal framer of the
fraud is bankrupt, has fled, or other-
wise cannot pay investors damages. In
those cases, the innocent victims of
fraud will be denied full recovery of
their damages.

Unfortunately, this provision became
even worse in conference for the inves-
tors. The bill passed by the Senate did
nothing to disturb liability under the
securities law for reckless conduct. The
conference, however, added language
that could call liability for reckless
conduct into question. The language of
the conference report could be read as
inviting the courts to eliminate all 1i-
ability for reckless conduct under the
securities fraud provisions. The con-
ference further added language that
could be read as applying the new pro-

CONGRESSIONAL RECORD — SENATE

portionate liability rules not just to
suits brought under the antifraud pro-
visions of the Securities and Exchange
Act of 1934, as under the bill passed by
the Senate, but to suits brought under
the Securities Act of 1933, as well. So
the conference, again, took this bill
down the path of reducing protections
and remedies for investors and pro-
viding an additional sheltered area for
those who practice corporate fraud and
abuse. In the areas, then, of the statute
of limitations, aiding and abetting li-
ability, rule 11 sanctions, pleading
standards, and proportional liability,
this legislation before us hurts the in-
vestor, and it has been made signifi-
cantly worse by the actions in the con-
ference.

Before I conclude the discussion of
the substance of the bill, let me now
turn to the so-called safe harbor provi-
sion, and I underscore ‘‘so-called.’’ This
bill creates a statutory exemption from
liability for forward-looking state-
ments. Forward-looking statements
are broadly defined in the bill to in-
clude both oral and written state-
ments. Examples include projections of
financial items such as revenues and
income for the quarter or for the year,
estimates of dividends to be paid to
shareholders, and statements of future
economic performance, such as sales
trends and development of new prod-
ucts. In short, forward-looking state-
ments include precisely the type of in-
formation that is important to inves-
tors deciding whether to purchase a
particular stock.

The SEC currently has a safe harbor
regulation for forward-looking state-
ments that protects specified forward-
looking statements that were made in
documents filed with the SEC. As origi-
nally introduced, the bill could have
allowed the SEC to continue its effort
to conduct a comprehensive review of
safe harbor regulations. However, the
committee abandoned this approach in
favor of enacting a statutory safe har-
bor.

I am aware of the letter that the
chairman read from the SEC about the
safe harbor provision, but I remain
concerned that the safe harbor provi-
sion before us today will, for the first
time, provide protection for fraudulent
statements under the Federal securi-
ties laws. For the first time, fraudulent
statements will receive protection
under the Federal securities laws.

The American Bar Association wrote
the President last week that the safe
harbor ‘“‘has been transformed not sim-
ply into a shelter for the reckless, but
for the intentional wrongdoer as well.”
Projections by corporate insiders will
be protected no matter how unreason-
able, no matter how misleading, no
matter how fraudulent, if accompanied
by boilerplate, cautionary language.

Let me just take a moment to ex-
plain this. It is claimed by its sup-
porters that this draft codified the
legal doctrine applied by the courts
known as bespeaks caution.

Now, as I understand it, all courts
that have applied this doctrine have re-
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quired that projections be accompanied
by disclaimers specifically tailored to
the projections. The courts have not
accepted boilerplate disclaimers. They
have required that the projections be
accompanied by disclaimers specifi-
cally tailored to the projections. If
companies want to immunize their pro-
jections, they must alert investors to
the specific risks affecting those pro-
jections.

The bill before the Senate today does
not include this requirement of specific
cautionary language to alert investors.
The Association of the Bar of the City
of New York warned of this provision:

The proposed statutory language, while su-
perficially appearing to track the concepts
and standards of the leading cases in this
field, in fact radically departs from them and
could immunize artfully packaged and inten-
tional misstatements and omissions of
known facts.

That letter was signed for the bar as-
sociation by Stephen Friedman, a
former SEC Commissioner. Under this
bill, fraud artists will be able to shield
themselves from liability simply by ac-
companying their fraudulent state-
ments with general cautions that ac-
tual results may differ. I predict that
this provision will come back to haunt
us in the years to come.

Because this bill hurts investors, be-
cause it makes it harder for defrauded
investors to bring suits, because it
makes it harder for defrauded investors
to recover losses, dozens and dozens of
newspapers around the country have
expressed their opposition. From the
Bangor Daily News to the Miami Her-
ald, from the Minneapolis Star Tribune
to the San Francisco Chronicle, edi-
torial pages have argued this bill is a
bad deal for investors and urged a Pres-
idential veto. The headline of the Wis-
consin State Journal editorial sums up
the argument nicely: ‘“The Securities
Reform Act goes too far.” I ask unani-
mous consent to have printed at the
end of my remarks some sampling of
these editorial comments.
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