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Stoltenberg deserve a great deal of
credit for their work in bringing the
parties to and keeping them at the
table.

THE BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, before
discussing today’s bad news about the
Federal debt, how about ‘“‘another go”’,
as the British put it, with our pop quiz.
Remember? One question, one answer.

The question: How many millions of
dollars does it take to add up to a tril-
lion dollars? While you are thinking
about it, bear in mind that it was the
U.S. Congress that ran up the Federal
debt that is now slightly in excess of
$14 billion shy of $5 trillion.

To be exact, as of the close of busi-
ness yesterday, November 13, the total
Federal debt—down to the penny—
stood at $4,986,513,994,276.71. Another
depressing figure means that on a per
capita basis, every man, woman, and
child in America owes $18,928.89.

Mr. President, back to our pop quiz,
how many million in a trillion: There
are a million million in a trillion.

NOTICE OF PROPOSED
RULEMAKING

Mr. THURMOND. Mr. President, pur-
suant to section 303 of the Congres-
sional Accountability Act of 1995, 2
U.S.C. Sec. 1384(b), a notice of proposed
rulemaking was submitted by the Of-
fice of Compliance, U.S. Congress. The
notice relates to the procedures for
consideration and resolution of alleged
violations of the laws made applicable
under part A of title Il of the Congres-
sional Accountability Act (P.L. 104-1).

Section 304(b) requires this notice to
be printed in the CONGRESSIONAL
RECORD, therefore | ask unanimous
consent that the notice be printed in
the RECORD.

There being no objection, the notice
was ordered to be printed in the
RECORD; as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: PROCEDURAL
RULES

NOTICE OF PROPOSED RULEMAKING

Summary: The Executive Director of the
Office of Compliance is publishing proposed
rules to govern the procedures for consider-
ation and resolution of alleged violations of
the laws made applicable under Part A of
Title Il of the Congressional Accountability
Act (P.L. 104-1). The proposed rules have
been approved by the Board of Directors, Of-
fice of Compliance.

Dates: Comments are due within 30 days
after publication of this notice in the Con-
gressional Record.

Addresses: Submit written comments to
the Executive Director, Office of Compli-
ance, Room LA 200, 110 Second Street, S.E.,
Washington, DC 20540-1999. Those wishing to
receive notification of receipt of comments
are requested to include a self-addressed,
stamped post card. Comments may also be
transmitted by facsimile (““FAX’’) machine
to (202) 252-3115. This is not a toll-free call.
Copies of comments submitted by the public
will be available for review at the Law Li-
brary Reading Room, Room LM-201, Law Li-
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brary of Congress, James Madison Memorial
Building, Washington, D.C., Monday through
Friday, between the hours of 9:30 a.m. and
4:00 p.m.

For Further Information Contact: Execu-
tive Director, Office of Compliance at (202)
252-3100. This notice is also available in the
following formats: large print, braille, audio
tape, and electronic file on computer disk.
Requests for this notice in an alternative
format should be made to Mr. Russell Jack-
son, Director, Service Department, Office of
the Sergeant at Arms and Doorkeeper of the
Senate, (202) 224-2705.

Supplementary Information: Background—
General. The Congressional Accountability
Act of 1995 (““CAA”), PL 104-1, was enacted
into law on January 23, 1995. In general, the
CAA applies the rights and protections of
eleven federal labor and employment law
statutes to covered employees and employ-
ing offices within the legislative branch.
Section 301 of the CAA establishes the Office
of Compliance as an independent office with-
in that branch. Section 303 of the CAA di-
rects that the Executive Director, the chief
operating officer of the Office of Compliance,
shall, subject to the approval of the Board,
adopt rules governing the procedures for the
Office of Compliance. The rules that follow
establish the procedures by which the Office
of Compliance will provide for the consider-
ation and resolution of alleged violations of
the laws made applicable under Part A of
Title Il of the CAA. The rules include proce-
dures for counseling, mediation, and for
electing between filing a complaint with the
Office of Compliance and filing a civil action
in a district court of the United States. The
rules also address the procedures for the con-
duct of hearings held as a result of the filing
of a complaint and for appeals to the Board
of Directors of the Office of Compliance from
Hearing Officer decisions, as well as other
matters of general applicability to the dis-
pute resolution process and to the operations
of the Office of Compliance.

The Executive Director invites comment
from interested persons on the content of
these proposed rules.

Part I—Office of Compliance Rules of
Procedure
Subpart A—General Provisions

§1.01 Scope and policy

§1.02 Definitions

§1.03 Filing and Computation of Time
§1.04 Availability of Official Information
§1.05 Designation of Representative
§1.06 Maintenance of Confidentiality
§1.01 Scope and policy.

These rules of the Office of Compliance
govern the procedures for consideration and
resolution of alleged violations of the laws
made applicable under Part A of title Il of
the Congressional Accountability Act of 1995.
The rules include procedures for counseling,
mediation, and for electing between filing a
complaint with the Office of Compliance and
filing a civil action in a district court of the
United States. The rules also address the
procedures for the conduct of hearings held
as a result of the filing of a complaint and
for appeals to the Board of Directors of the
Office of Compliance from Hearing Officer
decisions, as well as other matters of general
applicability to the dispute resolution proc-
ess and to the operations of the Office of
Compliance. It is the policy of the Office
that these rules shall be applied with due re-
gard to the rights of all parties and in a
manner that expedites the resolution of dis-
putes.

§1.02 Definitions

Except as otherwise specifically provided
in these rules, for purposes of this Part;

(a) Act. The term ““Act’” means the Con-
gressional Accountability Act of 1995;
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(b) Covered Employee. The term ‘‘covered
employee’ means any employee of

(1) the House of Representatives;

(2) the Senate;

(3) The Capitol Guide Service;

(4) the Capitol Police;

(5) the Congressional Budget Office;

(6) the Office of the Architect of the Cap-
itol;

(7) the Office of the Attending Physician;

(8) the Office of Compliance; or

(9) the Office of Technology Assessment.

(c) Employee. The term ‘“‘employee” in-
cludes an applicant for employment and a
former employee.

(d) Employee of the Office of the Architect
of the Capitol. The term ‘“‘employee of the
Office of the Architect of the Capitol’” in-
cludes any employee of the Office of the Ar-
chitect of the Capitol, the Botanic Garden or
the Senate Restaurants.

(e) Employee of the Capitol Police. The
term ‘“‘employee of the Capitol Police’” in-
cludes any member or officer of the Capitol
Police.

(f) Employee of the House of Representa-
tives. The term ‘“‘employee of the House of
Representatives” includes an individual oc-
cupying a position the pay for which is dis-
bursed by the Clerk of the House of Rep-
resentatives, or another official designated
by the House of Representatives, or any em-
ployment position in an entity that is paid
with funds derived from the clerk-hire allow-
ance of the House of Representatives but not
any such individual employed by any entity
listed in subparagraphs (3) through (9) of
paragraph (b) above.

(g) Employee of the Senate. The term ‘“‘em-
ployee of the Senate” includes any employee
whose pay is disbursed by the Secretary of
the Senate, but not any such individual em-
ployed by any entity listed in subparagraphs
(3) through (9) of paragraph (b) above.

(h) Employing Office. The term ‘“‘employ-
ing office”” means:

(1) the personal office of a Member of the
House of Representatives or a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(i) Party. The term “‘party’” means the em-
ployee or the employing office or the des-
ignated representatives of either of them.

(J) Office. The term ‘‘Office’” means the Of-
fice of Compliance.

(k) Board. The term ‘“‘Board’” means the
Board of Directors of the Office of Compli-
ance.

() Chair. The term ‘“Chair”’ means the
Chair of the Board of Directors of the Office
of Compliance.

(m) Executive Director. The term ‘‘Execu-
tive Director” means the Executive Director
of the Office of Compliance.

(n) General Counsel. The term ‘“General
Counsel” means the General Counsel of the
Office of Compliance.

(0) Hearing Officer. The term ‘‘Hearing Of-
ficer” means any individual designated by
the Executive Director to preside over a
hearing conducted on matters within the Of-
fice’s jurisdiction.

§1.03 Filing and computation of time

(a) Method of Filing. Documents may be

filed in person or by mail, including express,
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overnight and other expedited delivery. Re-
quests for mediation under Section 2.04 and
complaints under Section 2.06 of these rules
may also be filed by facsimile (FAX) trans-
mission. The original copies of documents
filed by FAX must also be mailed to the of-
fice no later than the day following FAX
transmission. The filing of all documents is
subject to the limitations set forth below.

(1) In Person. A document shall be deemed
timely filed if it is hand delivered to the Of-
fice in: Adams Building, Room LA 200, 110
Second Street, S.E., Washington, D.C. 20540-
1999, before the expiration of the applicable
time period.

(2) Mailing. (a) If mailed, a request for me-
diation or a complaint is deemed filed on the
date of its receipt in the Office of Compli-
ance.

(b) A document, other than a request for
mediation or a complaint, is deemed filed on
the date of its postmark or proof of mailing.
Parties, including those using franked mail,
are responsible for ensuring that any mailed
document bears a postmark date or other
proof of the actual date of mailing. In the ab-
sence of a legible postmark a document will
be deemed timely if it is received by the Of-
fice at Adams Building, Room LA 200, 110
Second Street, S.E., Washington, D.C. 20540-
1999, by mail within five (5) days of the expi-
ration of the applicable filing period.

(3) Faxing documents. Documents trans-
mitted by FAX machine will be deemed filed
on the date received at the Office of Compli-
ance at 202-252-3115. A FAX filing will be
timely only if the Office receives the docu-
ment no later than 5:00 PM Eastern Time on
the day that it is due under the applicable
filing period. Any party using a FAX ma-
chine to file a document bears the respon-
sibility for ensuring both that the document
is timely and accurately transmitted and
confirming that the Office has received a fac-
simile of the document. The party or individ-
ual filing the document may rely on its FAX
status report sheet to show that it filed the
document in a timely manner.

(b) Computation of Time. All time periods
in these rules that are stated in terms of
days are calendar days unless otherwise
noted. However, when the period of time pre-
scribed is five (5) days or less, intermediate
Saturdays, Sundays and Federal government
holidays shall be excluded in the computa-
tion. To compute the number of days for tak-
ing any action required or permitted under
these rules, the first day shall be the day
after the event from which the time period
begins to run and the last day for filing or
service shall be included in the computation.
When the last day falls on a Saturday, Sun-
day, or federal government holiday, the last
day for taking the action shall be the next
regular federal government workday.

(c) Time Allowances for Mailing of Official
Notices. Whenever a person or party has the
right or is required to do some act within a
prescribed period after the service of a notice
or other document upon him or her and the
notice or document is served by regular
mail, five (5) days shall be added to the pre-
scribed period. Only two (2) days shall be
added if a document is served by express
mail or other form of expedited delivery.
When documents are served by certified
mail, return receipt requested, the pre-
scribed period shall be calculated from the
date of receipt as evidenced by the return re-
ceipt.

§1.04 Availability of official information

(a) Policy. It is the policy of the Board, the
Office and the General Counsel, except as
otherwise ordered by the Board, to make
available for public inspection and copying
final decisions and orders of the Board and
the Office, as specified and described in para-
graph (d) below.
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(b) Availability. Any person may examine
and copy items described in paragraph (a)
above at the Office of Compliance, Adams
Building, Room LA200, 110 Second Street,
S.E., Washington, D.C. 20540-1999, under con-
ditions prescribed by the Office, including re-
quiring payment for copying costs, and at
reasonable times during normal working
hours so long as it does not interfere with
the efficient operations of the Office. As or-
dered by the Board, identifying details or
other necessary matters may be deleted and
placed under seal, and, in each case, the rea-
son for the deletion shall be stated in writ-
ing.

(c) Copies of forms. Copies of blank forms
prescribed by the Office for the filing of com-
plaints and other actions or requests may be
obtained from the Office.

(d) Final decisions. Pursuant to Section
416(f) of the Act, a final decision entered by
a Hearing Officer or by the Board under Sec-
tion 405(g) or 406(e) of the Act, which is in
favor of the complaining covered employee
or reverses a Hearing Officer’s decision in
favor of a complaining covered employee,
shall be made public, except as otherwise or-
dered by the Board.

§1.05 Designation of Representative

(a) An employee, a witness, or an employ-
ing office wishing to be represented by an-
other individual must file with the Office a
written notice of designation of representa-
tive. The representative may be, but is not
required to be, an attorney.

(b) Service where there is a representative.
All service of documents shall be directed to
the representative, unless the represented in-
dividual specifies otherwise and until such
time as that individual notifies the Execu-
tive Director of an amendment or revocation
of the designation of representative. Where a
designation of representative is outstanding,
all time limitations for receipt of materials
by the represented individual shall be com-
puted in the same manner as for unrepre-
sented individuals with service of the docu-
ments, however, directed to the representa-
tive, as provided.

§1.06 Maintenance of confidentiality

(a) Policy. In accord with Section 416 of
the Act, it is the policy of the Office to
maintain, to the fullest extent possible, the
confidentiality of the proceedings and of the
participants in proceedings conducted under
Sections 402, 403, 405 and 406 of the Act and
these rules.

(b) At the time that any individual, em-
ploying office or party, including a des-
ignated representative, becomes a partici-
pant in counseling under Section 402, medi-
ation under Section 403, the complaint and
hearing process under Section 405, or an ap-
peal to the Board under Section 406 of the
Act, or any related proceeding, the Office
will advise the participant of the confiden-
tiality requirements of Section 416 of the Act
and these rules and that sanctions might be
imposed for a violation of those require-
ments.

Subpart B—Procedures Applicable to Consid-
eration of Alleged Violations of Part A of
Title Il of the Congressional Accountabil-
ity Act of 1995

§2.01 Matters Covered by Subpart B

§2.02 Requests for Advice and Information
§2.03 Counseling

§2.04 Mediation

§2.05 Election of Proceedings

§2.06 Complaints

§2.07 Appointment of the Hearing Officer
§2.08 Filing, Service and Size Limitations

of Motions, Briefs, Responses and other
Documents

§2.09 Dismissal of Complaint

§2.10 Confidentiality
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§2.11 Filing of Civil Action

§2.01 Matters covered by subpart B

(a) These rules govern the processing of
any allegation that Sections 201 through 206
of the Act have been violated and any allega-
tion of intimidation or reprisal prohibited
under Section 207 of the Act. Sections 201
through 206 apply to covered employees and
employing offices certain rights and protec-
tions of the following laws:

(1) The Fair Labor Standards Act of 1938

(2) Title VII of the Civil Rights Act of 1964

(3) The Americans with Disabilities Act of
1990

(4) The Age Discrimination in Employment
Act of 1967

(5) The Family and Medical Leave Act of
1993

(6) The Employee Polygraph Protection
Act of 1988

(7) The Worker Adjustment and Retraining
Notification Act

(8) The Rehabilitation Act of 1973

(9) Chapter 43 (relating to veterans’ em-
ployment and reemployment) of title 38,
United States Code.

(b) This subpart applies to the covered em-
ployees and employing offices as defined in
Section 1.02(b) and (h) of these rules and any
activities within the coverage of the laws re-
ferred to in Section 2.01(a).

§2.02 Requests for advice and information

At any time, an employee or an employing
office may seek from the Office informal ad-
vice and information on the procedures of
the Office and under the Act and information
on the protections, rights and responsibil-
ities under the Act and these rules. The Of-
fice will maintain the confidentiality of re-
quests for such advice or information.

§2.03 Counseling

(a) Initiating a proceeding; formal request
for counseling. In order to initiate a proceed-
ing under these rules, an employee who be-
lieves that he or she is covered by the Act
shall formally request counseling from the
Office regarding an alleged violation of the
Act, as referred to in Section 2.01(a), above.
All formal requests for counseling shall be
confidential, unless the employee agrees to
waive his or her right to confidentiality
under Section 2.03(e)(2), below.

(b) Who may request counseling. A covered
employee who believes that he or she has
been or is the subject of a violation of the
Act as referred to in Section 2.01(a) may for-
mally request counseling.

(c) When, how and where to request coun-
seling. A formal request for counseling:

(1) Shall be made not later than 180 days
after the date of the alleged violation of the
Act;

(2) May be made to the Office in person, by
telephone, or by written request;

(3) A request for counseling shall be di-
rected to: Office of Compliance, Adams
Building, Room LA 200, 110 Second Street,
S.E., Washington, D.C. 20540-1999; telephone:
(202) 252-3100; FAX (202) 252-3115.

(d) Purpose of counseling period. The pur-
pose of the counseling period shall be: to dis-
cuss the employee’s concerns and elicit in-
formation regarding the matter(s) which the
employee believes constitute a violation(s)
of the Act; to advise the employee of his or
her rights and responsibilities under the Act
and the procedures of the Office under these
rules; to evaluate the matter; and to assist
the employee in achieving an early resolu-
tion of the matter, if possible.

(e) Confidentiality and waiver. (1) Absent a
waiver under paragraph 2, below, all counsel-
ing shall be strictly confidential. Nothing in
these rules shall prevent a counselor from
consulting with personnel within the Office
concerning a matter in counseling, except
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that, when the person being counseled is an
employee of the Office, the counselor shall
not consult with any individual within the
Office who might be a party or witness with-
out the consent of the person requesting
counseling. Nothing contained in these rules
shall prevent the Executive Director from
reporting statistical information to the Sen-
ate and House of Representatives, so long as
that statistical information does not reveal
the identity of the employees involved or of
employing offices that are the subject of a
request for counseling.

(2) The employee and Office may agree to
waive confidentiality of the counseling proc-
ess for the limited purpose of contacting the
employing office to obtain information to be
used in counseling the employee or to at-
tempt a resolution of any disputed matter(s).
Such a limited waiver must be written on
the form supplied by the Office and signed by
both the counselor and the employee.

(f) Role of Counselor in informing em-
ployee of his or her rights and responsibil-
ities. The counselor will provide the em-
ployee with appropriate information con-
cerning rights and responsibilities under the
Act and these rules.

(9) Role of Counselor in defining concerns.
The counselor may:

(1) obtain the name, home and office mail-
ing addresses, and home and office telephone
numbers of the person being counseled;

(2) obtain the name and title of the
person(s) whom the employee claims has en-
gaged in a violation of the Act and the em-
ploying office in which this person(s) works;

(3) obtain a detailed description of the
action(s) at issue, including all relevant
dates, and the covered employee’s reason(s)
for believing that a violation may have oc-
curred;

(4) inquire as to the relief sought by the
covered employee;

(5) obtain the name, address and telephone
number of the employee’s representative, if
any, and whether the representative is an at-
torney.

(h) Role of Counselor in attempting infor-
mal resolution. In order to attempt to re-
solve the matter brought to the attention of
the counselor, the counselor must obtain a
waiver of confidentiality pursuant to Section
2.03(e)(2) of this chapter. If the employee exe-
cutes such a waiver, the counselor may:

(1) conduct a limited inquiry for the pur-
pose of obtaining any information necessary
to attempt an informal resolution or formal
settlement;

(2) reduce to writing any formal settlement
achieved and secure the signatures of the
employee, his or her representative, if any,
and a member of the employing office who is
authorized to enter into a settlement on the
employing office’s behalf; and, pursuant to
Section 414 of the Act and Section 9.03 of
these rules, seek the approval of the Execu-
tive Director.

(i) Counselor not a representative. The
counselor shall inform the person being
counseled that the counselor does not rep-
resent either the employing office or the em-
ployee. The counselor provides information
and may act as a third-party intermediary
with the goals of increasing the individual’s
understanding of his or her rights and re-
sponsibilities under the Act and of promot-
ing the early resolution of the matter.

(J) Duration of counseling period. The pe-
riod for counseling shall be 30 days, begin-
ning on the date that the request for coun-
seling is received by the Office unless the
employee and the Office agree to reduce the
period.

(k) Duty to proceed. An employee who ini-
tiates a proceeding under this part shall be
responsible at all times for proceeding, re-
gardless of whether he or she has designated
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a representative. An employee, however,
may withdraw from counseling at any time
without prejudice to the employee’s right to
reinstate counseling regarding the same
matter, provided that counseling on a single
matter will not last longer than a total of 30
days.

(I) Conclusion of the counseling period and
notice. The Executive Director shall notify
the employee in writing of the end of the
counseling period, by certified mail, return
receipt requested. The Executive Director, as
part of the notification of the end of the
counseling period, shall inform the employee
of the right to file with the Office a request
for mediation within 15 days after receipt by
the employee of the notice of the end of the
counseling period.

(m) Employees of the Office of the Archi-
tect of the Capitol and Capitol Police.

(1) Where an employee of the Office of the
Architect of the Capitol or of the Capitol Po-
lice requests counseling under the Act and
these rules, the Executive Director may rec-
ommend that the employee use the griev-
ance procedures of the Architect of the Cap-
itol or the Capitol Police. Pursuant to Sec-
tion 401 of the Act and by agreement with
the Architect of the Capitol and the Capitol
Police Board, when the Executive Director
makes such a recommendation, the following
procedures shall apply:

(A) The Executive Director shall rec-
ommend to the employee that the employee
use the procedures of the Architect or of the
Capitol Police Board, as appropriate, for a
period generally up to 90 days, unless the Ex-
ecutive Director determines a longer period
is appropriate for resolution of the employ-
ee’s complaint through the internal proce-
dures of the Architect or the Capitol Police
Board;

(B) After having contacted the Office and
having utilized the grievance procedures of
the Architect or to the Capitol Police Board,
the employee may return to the procedures
under these rules:

(i) after the expiration of the period rec-
ommended by the Executive Director, if the
matter has not been resolved; or

(ii) within 20 days after receiving a final
decision as a result of the procedures of the
Architect or of the Capitol Police Board.

(C) The period during which the matter is
pending in the internal procedure shall not
count against the time available for counsel-
ing or mediation under the Act. If the griev-
ance is resolved to the employee’s satisfac-
tion, the Office will consider the case to be
closed in its official files.

(2) Notice to employees who have not initi-
ated counseling with the Office. When an em-
ployee of the Architect of the Capitol or the
Capitol Police raises in the internal proce-
dures of the Architect or of the Capitol Po-
lice Board an allegation which may also be
raised under the procedures set forth in this
subpart, the Architect or the Capitol Police
Board should advise the employee in writing
that a request for counseling about the alle-
gation must be initiated with the Office
within 180 days after the alleged violation of
law occurred if the employee intends to use
the procedures of the Office.

(3) Notice in final decisions when employ-
ees have not initiated counseling with the
Office. When an employee raises in the inter-
nal procedures of the Architect or of the
Capitol Police Board an allegation which
may also be raised under the procedures set
forth in this subpart, any final decision pur-
suant to the procedures of the Architect of
the Capitol or of the Capitol Police Board
should include notice to the employee of his
or her right to initiate the procedures under
these rules within 180 days after the alleged
violation occurred.

(4) Notice in final decisions when there has
been a recommendation by the Executive Di-
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rector. When the Executive Director has
made a recommendation under paragraph 1
above, the Architect or the Capitol Police
Board should include notice to the employee
of his or her right to resume the procedures
under these rules within 20 days after service
on the employee of the final decision and
shall transmit a copy of the final decision,
settlement agreement, or other final deci-
sion, settlement agreement, or other final
disposition of the case to the Executive Di-
rector.

§2.04 Mediation

(a) Explanation. Mediation is a process in
which employees, employing offices and
their representatives meet separately and/or
jointly with a neutral trained to assist them
in resolving disputes. As parties to the medi-
ation, employees, employing offices and
their representatives openly discuss alter-
natives to continuing their dispute, includ-
ing any and all possibilities of reaching a
voluntary, mutually satisfactory resolution.
The neutral has no power to impose a spe-
cific resolution, and the mediation process,
whether or not a resolution is reached, is
strictly confidential, pursuant to Section 416
of the Act.

(b) Initiation. Not more than 15 days after
receipt by the employee of the notice of the
conclusion of the counseling period under
Section 2.03(l), the employee may file with
the Office a written request for mediation.
The request for mediation shall contain the
employee’s name, address, and telephone
number, and the name of the employing of-
fice. Failure to request mediation within the
prescribed period will preclude the employ-
ee’s further pursuit of his or her claim.

(c) Notice of commencement of the medi-
ation period. The Office shall notify the em-
ploying office or its designated representa-
tive of the commencement of the mediation
period.

(d) Selection of Neutrals; Disqualification.
Upon receipt of the request for mediation,
the Executive Director shall assign one or
more neutrals to commence the mediation
process. In the event that a neutral considers
him or herself unable to perform in a neutral
role in a given situation, he or she shall
withdraw from the matter and immediately
shall notify the Office of the withdrawal.
Any party may ask the Office to disqualify a
neutral by filing a written request, including
the reasons for such request, with the Execu-
tive Director. This request shall be filed as
soon as the party has reason to believe there
is a basis for disqualification. The Executive
Director’s decision on this request shall be
final and unreviewable.

(e) Duration and Extension. (1) The medi-
ation period shall be 30 days beginning on
the date the request for mediation is re-
ceived, unless the Office grants an extension.

(2) The Office may extend the mediation
period upon the joint request of the parties.
The request shall be written and filed with
the Office no later than the 28th day of the
mediation period. The request shall set forth
the joint nature of the request and the rea-
sons therefor, and specify when the parties
expect to conclude their discussions. Re-
quests for additional extensions may be
made in the same manner. Approval of any
extensions shall be within the sole discretion
of the Office.

(f) Procedures. (1) The Neutral’s Role.
After assignment of the case, the neutral
will promptly contact the parties. The neu-
tral has the responsibility to conduct the
mediation, including deciding how many
meetings are necessary and who may partici-
pate in each meeting. The neutral may ac-
cept written submissions from the parties.

(2) The Agreement to Mediate. At the com-
mencement of the mediation, the neutral
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will ask the parties to sign an agreement
("the Agreement to Mediate") to adhere to
the confidentiality of the process. The
Agreement to Mediate will also provide that
the parties to the mediation will not seek to
have the counselor or the neutral testify or
otherwise present evidence in any subse-
quent civil action under Section 408 of the
Act or any other proceeding.

(g) Who may participate. The covered em-
ployee, the employing office, their respective
representatives, and the Office may meet,
jointly or separately, with the neutral. A
representative of an employing office who
has actual authority to agree to a settle-
ment agreement on behalf of the employing
office must be present at the mediation or
must be immediately accessible by telephone
during the mediation.

(h) Conclusion of the Mediation Period and
Notice. If, at the end of the mediation pe-
riod, the parties have not resolved the mat-
ter that forms the basis of the request for
mediation, the Office shall provide the em-
ployee and the employing office, and their
representatives, with written notice that the
mediation period has concluded. At the same
time, the Office will notify the employee of
his or her right to elect to file a complaint
with the Office in accordance with Section
405 of the Act and Section 2.06 of these rules
or to file a civil action pursuant to Section
408 of the Act and Section 2.11 of these rules.

(i) Independence of the Mediation Process
and the Neutral. The Office will maintain
the independence of the mediation process
and the neutral. No individual, who is ap-
pointed by the Executive Director to medi-
ate, may conduct or aid in a hearing con-
ducted under Section 405 of the Act with re-
spect to the same matter or shall be subject
to subpoena or any other compulsory process
with respect to the same matter.

(J) Confidentiality. Except as necessary to
consult with the parties, their counsel or
other designated representatives, the parties
to the mediation, the neutral, and the Office
shall not disclose, in whole or in part, any
information or records obtained through, or
prepared specifically for, the mediation proc-
ess. This rule shall not preclude a neutral
from consulting with the Office, except that
a neutral shall not consult with a party or
witness within the Office when the covered
employee is an employee of the Office. This
rule shall also not preclude the Office from
reporting statistical information that does
not reveal the identity of the employees or
employing offices involved in the mediation.
All parties to the action and their represent-
atives will be advised of the confidentiality
requirements of this process and of the sanc-
tions that might be imposed for violating
these requirements.

§2.05 Election of proceeding

(a) Pursuant to Section 404 of the Act, not
later than 90 days after a covered employee
receives notice of the end of mediation under
Section 2.04(h) of these rules, but no sooner
than 30 days after that date, the covered em-
ployee may either:

File a complaint with the Office in accord-
ance with Section 405 of the Act and the pro-
cedure set out in Section 2.06, below; or

File a civil action in accordance with Sec-
tion 408 of the Act and Section 2.11 below in
the United States District Court for the dis-
trict in which the employee is employed or
for the District of Columbia.

(b) A covered employee who files a civil ac-
tion pursuant to Section 2.11, may not there-
after file a complaint under Section 2.06 on
the same matter.

§2.06 Complaints

(@) Who may file. An employee who has
completed mediation under Section 2.04 may
timely file a complaint with the Office.
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(b) When to file. A complaint may be filed
no sooner than 30 days after the date of re-
ceipt of the notice under Section 2.04(h), but
no later than 90 days after that notice.

(c) Form and Contents. A complaint shall
be written or typed on a complaint form
available from the Office. All complaints
shall be signed by the covered employee, or
his or her representative, and shall contain
the following information:

(1) the name, mailing address, and tele-
phone number(s) of the complainant;

(2) the name(s) and title(s) of the
individual(s) involved in the action that the
employee claims is a violation of the Act;

(3) the name, address and telephone num-
ber of the employing office involved;

(4) a description of the conduct being chal-
lenged, including the date(s) of the conduct;

(5) a brief description of why the complain-
ant believes the challenged conduct is a vio-
lation of the Act and the Section(s) of the
Act involved;

(6) a statement of the relief or remedy
sought; and

(7) the name, address, and telephone num-
ber of the representative, if any, who will act
on behalf of the complainant.

(d) Amendments. Amendments to the com-
plaint may be permitted by the Office or,
after assignment, by a Hearing Officer, on
the condition that all parties to the proceed-
ing have adequate notice to prepare to meet
the new allegations, and so long as the
amendments relate to the violations for
which the employee has completed counsel-
ing and mediation and permitting such
amendments will not unduly prejudice the
rights of the employing office or other par-
ties, unduly delay the completion of the
hearing or otherwise interfere with or im-
pede the proceedings.

(e) Service of Complaint. Upon receipt of a
complaint or an amended complaint, the Of-
fice shall serve the employing office named
in the complaint, or its designated represent-
ative, with a copy of the complaint or
amended complaint and a copy of these
rules. The Office shall include a service list
containing the names and addresses of the
parties and their designated representatives.

(f) Answer. Within 15 days after service of
a copy of a complaint or an amended com-
plaint, the respondent employing office shall
file an answer with the Office and serve one
copy on the complainant. The answer shall
contain a statement of the position of the re-
spondent employing office on each of the is-
sues raised in the complaint, including ad-
missions, denials, or explanations of each al-
legation made in the complaint and any
other defenses to the complaint. Failure to
raise a claim or defense in the answer shall
not bar its submission later unless to do so
would unduly prejudice the rights of the
other party or unduly delay or otherwise
interfere with or impede the proceedings.
§2.07 Appointment of the Hearing Officer

Upon the filing of a complaint, the Execu-
tive Director will appoint an independent
Hearing Officer, who shall have the author-
ity specified in Section 7.01(b) below. The
Hearing Officer shall not be the neutral who
mediated the matter under Section 2.04 of
these rules.

§2.08 Filing, service, and size limitations of
motions, briefs, responses or other docu-
ments

(a) Filing with the Office; Number. One
original and three copies of all motions,
briefs, responses, or other documents, must
be filed, whenever required, with the Office
or Hearing Officer. However, when a party
aggrieved by the decision of a Hearing Offi-
cer files an appeal with the Board, one origi-
nal and seven copies of both any appeal brief
and any responses must be filed with the Of-
fice.
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(b) Service. The parties shall serve on each
other one copy of all briefs or motions filed
with the Office, other than the Complaint,
which the Office will serve pursuant to Sec-
tion 2.06(e) of these rules. Service shall be
made by mailing or by hand delivering a
copy of the motion, brief, response or other
document to each party on the service list
previously provided by the Office. Each of
these documents, other than the Complaint,
must be accompanied by a certificate of
service specifying how and when service was
made. It shall be the duty of all parties to
notify the Office and one another in writing
of any changes in the names or addresses on
the service list.

(c) Time limitations for response to mo-
tions or briefs and reply. Unless otherwise
specified by the Hearing Officer or these
rules, a party shall file a response to a mo-
tion or brief within 15 days of the service of
the motion or brief upon the party. Any
reply to such response shall be filed and
served within 5 days of the service of the re-
sponse.

(d) Size limitations. Except as otherwise
specified by the Hearing Officer or these
rules, no brief, motion, response, or support-
ing memorandum filed with the Office shall
exceed 35 pages, or 8,750 words, exclusive of
attachments. The Board, the Office or Hear-
ing Officer may waive, raise or reduce this
limitation for good cause shown or on its
own initiative. Briefs, motions, responses,
and supporting memoranda shall be on
standard letter-size paper (8%2" x 11").

§2.09 Dismissal of complaints

(a) A Hearing Officer may, after notice and
an opportunity to respond, dismiss any claim
that the Hearing Officer finds to be frivolous
or that fails to state a claim upon which re-
lief may be granted.

(b) A Hearing Officer may, after notice and
an opportunity to respond, dismiss a com-
plaint because it fails to comply with the ap-
plicable time limits or other requirements
under these rules.

(c) If any employee fails to proceed with an
action, the Hearing Officer may dismiss the
complaint with prejudice.

(d) Appeal. A dismissal by the Hearing Offi-
cer made under Section 7.17 of these rules
may be subject to appeal before the Board if
the aggrieved party files a timely petition
for review under Section 8.01.

(e) Withdrawal of Complaint by Complain-
ant. At any time an employee may withdraw
his or her own complaint by filing a notice
with the Office for transmittal to the Hear-
ing Officer and by serving a copy on the em-
ploying office or representative. Any such
withdrawal must be approved by the Execu-
tive Director.

§2.10 Confidentiality

Pursuant to Section 416(c) of the Act, all
proceedings and deliberations of Hearing Of-
ficers and the Board, including any related
records, shall be confidential. A violation of
the confidentiality requirements of the Act
and these rules could result in the imposi-
tion of sanctions. Nothing in these rules
shall prevent the Executive Director from
reporting statistical information to the Sen-
ate and House of Representatives, so long as
that statistical information does not reveal
the identity of the employees involved or of
employing offices that are the subject of a
matter.

§2.11 Filing of civil action

(a) Filing. Section 4.04 of the Act provides
that as an alternative to filing a complaint
under Section 2.06, an employee who receives
notice of the end of mediation pursuant to
Section 2.04(h) may elect to file a civil ac-
tion in accordance with Section 408 of the
Act in the United States district court for
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the district in which the employee is em-
ployed or for the District of Columbia.

(b) Time for filing. A covered employee
may file such a civil action no earlier than 30
days after receipt of the notice under the
Section 2.04(h), but no later than 90 days
after that receipt.

Subpart C—[Reserved (part B—Section 210—
ADA Public Services)]

Subpart D—[Reserved (Part C—Section 215—
OSHA)]

Subpart E—[Reserved (Part D—Section 220—
LMR)]

Subpart F—Discovery and Subpoenas

§6.01 Discovery

§6.02 Requests for Subpoenas
§6.03 Service

§6.04 Return of Service

§6.05 Motion to Quash

§6.06 Enforcement

§6.01 Discovery

(a) Explanation. Discovery is the process
by which a party may obtain relevant infor-
mation, not privileged, from another person,
including a party, for the purpose of assist-
ing that party in developing, preparing and
presenting its case at the hearing.

(b) Office policy regarding discovery. It is
the policy of the Office to encourage the
early and voluntary exchange of relevant
and material nonprivileged information be-
tween the parties, including the names and
addresses of witnesses and copies of relevant
and material documents, and to encourage
Hearing Officers to develop procedures which
allow for the greatest exchange of relevant
and material information and which mini-
mize the need for parties to formally request
such information.

(c) Discovery availability. Pursuant to
Section 405(e) of the Act, the Hearing Officer
in his or her discretion may permit reason-
able prehearing discovery. In exercising that
discretion, the Hearing Officer may be guid-
ed by the Federal Rules of Civil Procedure.

(1) The Hearing Officer may authorize dis-
covery by one or more of the following meth-
ods: depositions upon oral examination or
written questions; written interrogatories;
production of documents or things or permis-
sion to enter upon land or other property for
inspection or other purposes; physical and
mental examinations; and requests for ad-
mission.

(2) The Hearing Officer may make any
order setting forth the forms and extent of
discovery, including orders limiting the
number of depositions and interrogatories
and requests for production of documents,
and may also limit the length of depositions.

(38) The Hearing Officer may issue any
other order to prevent discovery or disclo-
sure of confidential or privileged materials
or information, as well as hearing or trial
preparation materials and any other infor-
mation deemed not discloseable, or to pro-
tect a party or person from annoyance, em-
barrassment, oppression, or undue burden or
expense.

(d) Claims of privilege. Whenever a party
withholds information otherwise discover-
able under these rules by claiming that it is
privileged or confidential or subject to pro-
tection as hearing or trial preparation mate-
rials, the party shall make the claim ex-
pressly and shall describe the nature of the
documents, communications or things not
produced or disclosed in a manner that,
without revealing the information itself
privileged or protected, will enable other
parties to assess the applicability of the
privilege or protection.

§6.02 Request for subpoena

(a) Authority to issue subpoenas. At the re-
quest of a party, a Hearing Officer may issue
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subpoenas for the attendance and testimony
of witnesses and for the production of cor-
respondence, books, papers, documents, or
other records. The attendance of witnesses
and the production of records may be re-
quired from any place within the United
States.

(b) Request. A request for the issuance of a
subpoena requiring the attendance and testi-
mony of witnesses or the production of docu-
ments or other evidence under paragraph (a)
above shall be submitted to the Hearing Offi-
cer at least 15 days in advance of the date
scheduled for the commencement of the
hearing. If the subpoena is sought as part of
the discovery process, the request shall be
submitted to the Hearing Officer at least 10
days in advance of the date set for the at-
tendance of the witness at a deposition or
the production of documents.

(c) Forms and showing. Requests for sub-
poenas shall be submitted in writing to the
Hearing Officer and shall specify with par-
ticularity the witness, correspondence,
books, papers, documents, or other records
desired and shall be supported by a showing
of general relevance and reasonable scope.

(d) Rulings. The Hearing Officer shall
promptly rule on the request.

§6.03 Service

Service of a subpoena may be made by any
person who is over 18 years of age and not a
party to the proceeding. Service may be
made either:

(a) In person,

(b) By registered or certified mail, or ex-
press mail with return receipt, or

(c) By delivery to a responsible person
(named) at the residence or place of business
(as appropriate) of the person to be served.
§6.04 Return of service

When service of a subpoena is effected, the
person serving the subpoena shall certify on
the return of service the date and the man-
ner of service.

§6.05 Motion to quash

Any person against whom a subpoena is di-
rected may file a motion to quash or limit
the subpoena setting forth the reasons why
the subpoena should not be complied with or
why it should be limited in scope. This mo-
tion shall be filed with the Hearing Officer
within 10 days after service of the subpoena.
§6.06 Enforcement

(a) Objections and Requests for enforce-
ment. If a person has been served with a sub-
poena pursuant to Section 6.03 but fails or
refuses to comply with its terms or other-
wise objects to it, the party or person object-
ing or the party seeking compliance may
seek a ruling from the Hearing Officer. The
request for a ruling should be submitted in
writing to the Hearing Officer. However, it
may be made orally on the record at the
hearing at the Hearing Officer’s discretion.
The party seeking compliance shall present
the return of service and, except where the
witness was required to appear before the
Hearing Officer, shall submit evidence, by af-
fidavit or declaration, of the failure or re-
fusal to obey the subpoena.

(b) Ruling by Hearing Officer. (1)The Hear-
ing Officer shall promptly rule on the re-
quest for enforcement and/or the
objection(s).

(2) On request of the objecting witness or
any party, the Hearing Officer shall, or on
the Hearing Officer’s own initiative the
Hearing Officer may, refer the ruling to the
Board for review.

(c) Review by the Board. The Board may
overrule, modify, remand or affirm the rul-
ing of the Hearing Officer and in its discre-
tion, may direct the General Counsel to
apply in the name of the Office for an order
from a United States district court to en-
force the subpoena.
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(d) Application to an appropriate court;
civil contempt. If a person fails to comply
with a subpoena, the Board may direct the
General Counsel to apply, in the name of the
Office, to an appropriate United States dis-
trict court for an order requiring that person
to appear before the Hearing Officer to give
testimony or produce records. Any failure to
obey a lawful order of the district court may
be held by such court to be a civil contempt
thereof.

Subpart G—Hearings

The Hearing Officer

Sanctions

Disqualification of the Hearing Officer

Motions and Prehearing Conference

Scheduling the Hearing

§7.06 Consolidation and Joinder of Cases

§7.07 Conduct of Hearing; disqualification of
representatives

§7.08 Transcript

§7.09 Admissibility of Evidence

§7.10 Stipulations

§7.11 Official Notice

§7.12 Confidentiality

§7.13 Immediate Board Review of a Ruling
by a Hearing Officer

§7.14 Briefs

§7.15 Closing the record

§7.16 Official Record

§7.17 Hearing Officer Decisions;
Records of the Office

§7.01 The Hearing Officer

(a) Exercise of authority. The Hearing Offi-
cer may exercise authority as provided in
paragraph (b) of this Section upon his or her
own initiative or upon the motion of a party,
as appropriate.

(b) Authority. Hearing Officers shall con-
duct fair and impartial hearings and take all
necessary action to avoid undue delay in the
disposition of all proceedings. They shall
have all powers necessary to that end unless
otherwise limited by law, including, but not
limited to, the authority to:

(1) Administer oaths and affirmations;

(2) Rule on motions to disqualify des-
ignated representatives;

(3) Issue subpoenas in accordance with Sec-
tion 6.02;

(4) Rule upon offers of proof and receive
relevant evidence;

(5) Rule upon discovery issues as appro-
priate under Sections. 6.01 to 6.06;

(6) Hold prehearing conferences for the set-
tlement and simplification of issues;

(7) Convene a hearing as appropriate, regu-
late the course of the hearing, and maintain
decorum and exclude from the hearing any
person who disrupts, or threatens to disrupt,
that decorum;

(8) Exclude from the hearing any person,
except any complainant, any party, the at-
torney or representative of any complainant
or party, or any witness while testifying;

(9) Rule on all motions, witness and exhibit
lists and proposed findings, including mo-
tions for summary judgment;

(10) Require the filing of briefs, memo-
randa of law and the presentation of oral ar-
gument with respect to any question of law;

(11) Order the production of evidence and
the appearance of witnesses;

(12) Impose sanctions as provided under
Section 7.02 of these rules;

(13) File decisions on the issues presented
at the hearing;

(14) Maintain the confidentiality of pro-
ceedings: and

(15) Waive or modify any procedural re-
quirements of Sections 6 and 7 of these rules
so long as permitted by the Act.

§7.02 Sanctions

The Hearing Officer may impose sanctions
upon the parties, under, but not limited to,
the circumstances set forth in this Section.

§7.01
§7.02
§7.03
§7.04
§7.05

Entry in
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(a) Failure to comply with an order. When
a party fails to comply with an order (includ-
ing an order for the taking of a deposition,
for the production of evidence within the
party’s control, or for production of wit-
nesses), the Hearing Officer may:

(1) Draw an inference in favor of the re-
questing party on the issue related to the in-
formation sought.

(2) Stay further proceedings until the order
is obeyed.

(3) Prohibit the party failing to comply
with such order from introducing evidence
concerning, or otherwise relying upon, testi-
mony relating to the information sought.

(4) Permit the requesting party to intro-
duce secondary evidence concerning the in-
formation sought.

(5) Strike any part of the complaint, briefs,
answer, or other submissions of the party
failing to comply with such request.

(6) Direct judgment against the non-com-
plying party in whole or in part.

(7) Order that the non-complying party, or
the representative advising that party, pay
all or part of the attorney’s fees and reason-
able expenses of the other party or parties or
of the Office, caused by the failure, unless
the Hearing Officer or the Board finds that
the failure was substantially justified or
that other circumstances make an award of
attorney’s fees and/or expenses unjust.

(b) Failure to prosecute or defend. If a
party fails to prosecute or defend a position,
the Hearing Officer may dismiss the action
with prejudice or rule for the petitioner.

(c) Failure to make timely filing. The
Hearing Officer may refuse to consider any
request, motion or other action that is not
filed in a timely fashion in compliance with
this Part.

§7.03 Disqualification of the Hearing Officer

(a) In the event that a Hearing Officer con-
siders himself or herself disqualified, either
because of personal bias or of an interest in
the case or for some other disqualifying rea-
son, he or she shall withdraw from the case,
stating in writing or on the record the rea-
sons for his or her withdrawal, and shall im-
mediately notify the Office of the with-
drawal.

(b) Any party may file a motion requesting
that a Hearing Officer withdraw on the basis
of personal bias or of an interest in the case
or for some other disqualifying reason. This
motion shall specifically set forth the rea-
sons supporting the request and be filed as
soon as the party has reason to believe that
there is a basis for disqualification.

(c) The Hearing Officer shall rule on the
withdrawal motion. If the motion is denied,
the party requesting withdrawal may take
the motion to the Executive Director. The
motion to the Executive Director, together
with a supporting brief, shall be filed within
5 days of service of the denial of the motion
by the Hearing Officer. Upon receipt of the
motion, the Executive Director will deter-
mine whether a response from the other
party or parties is required, and if so, will fix
by order the time for the filing of the re-
sponse. Any objection to the ruling of the
Executive Director on the withdrawal mo-
tion shall not be deemed waived by further
participation in the hearing and may be the
basis for an appeal to the Board from the de-
cision of the Hearing Officer under Section
8.01 of these rules. Such objection will not
stay the conduct of the hearing.

§7.04 Motions and prehearing conference

(a) Motions. When a case is before a Hear-
ing Officer, motions of the parties shall be
filed with the Hearing Officer and shall be in
writing except for oral motions made on the
record during the hearing. All written mo-
tions and any responses to them shall in-
clude a proposed order, where applicable.
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Only with the Hearing Officer’s advance ap-
proval may either party file additional re-
sponses to the motion or to the response to
the motion. Motions for extension of time
will be granted only for good cause shown.

(b) Scheduling of the Prehearing Con-
ference. Within 7 days after assignment, the
Hearing Officer shall serve on the employee
and the employing office and their des-
ignated representatives written notice set-
ting forth the time, date, and place of the
prehearing conference.

(c) Prehearing conference memoranda. The
Hearing Officer may order each party to pre-
pare a prehearing conference memorandum.
That memorandum may include:

(1) The major factual contentions and legal
issues that the party intends to raise at the
hearing in short, successive, and numbered
paragraphs, along with any proposed stipula-
tions of fact or law. For example, in a case
of alleged unlawful discrimination, a com-
plainant’s statement of legal issues should
include that party’s statement of the appro-
priate prima facie case; an employing office’s
statement should include the alleged legiti-
mate, non-discriminatory reason(s) that the
employing office will articulate; and affirma-
tive defenses, if any, which may be raised.

(2) An estimate of the time necessary for
presentation of the party’s case;

(3) The specific relief, including the
amount of monetary relief, that is being or
will be requested;

(4) The names of potential witnesses for
the party’s case, except for potential rebut-
tal witnesses, and the purpose for which they
will be called and a list of documents that
the party is seeking from the opposing party,
and, if discovery was permitted, the status of
any pending request for discovery. (It is not
necessary to list each document requested.
Instead, the party may refer to the request
for discovery.)

(5) A brief description of any other unre-
solved issues.

(d) At the prehearing conference, the Hear-
ing Officer may discuss the subjects specified
in paragraph 4 above and the manner in
which the hearing will be conducted and pro-
ceed. In addition the Hearing Officer may ex-
plore settlement possibilities and consider
how the factual and legal issues might be
simplified and any other issues that might
expedite the early resolution of the dispute.
The Hearing Officer shall issue an order,
which recites the action taken at the con-
ference and the agreements made by the par-
ties as to any of the matters considered and
which limits the issues to those not disposed
of by admissions or agreements of the par-
ties. Such order, when entered, controls the
course of the proceeding, subject to later
modification by the Hearing Officer by his or
her own order or upon proper request of a
party for good cause shown.

§7.05 Scheduling the hearing

(a) Date, time, and place of hearing. The
Office shall issue the notice of hearing,
which shall fix the date, time, and place of
hearing. In no event, absent a postponement
granted by the Office, will a hearing com-
mence later than 60 days after the filing of
the complaint.

(b) Motions for postponement or a continu-
ance. Motions for postponement or for a con-
tinuance by either party shall be made in
writing to the Office, shall set forth the rea-
sons for the request and the position of the
opposing party on the postponement. Such a
motion may be granted upon a showing of
good cause. In no event will a hearing com-
mence later than 90 days after the filing of
the complaint.

§7.06 Consolidation and joinder of cases

(a) Explanation. (1) Consolidation is when
two or more parties have cases that might be
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treated as one because they contain identical
or similar issues or in such other appropriate
circumstances.

(2) Joinder is when one person has two or
more claims pending and they are united for
consideration. For example, where a single
individual who has one appeal pending chal-
lenging a 30-day suspension and another ap-
peal pending challenging a subsequent dis-
missal, joinder might be warranted.

(b) The Board, the Office, or a Hearing Offi-
cer may consolidate or join cases on their
own initiative or on the motion of a party if
to do so would expedite processing of the
cases and not adversely affect the interests
of the parties, taking into account the con-
fidentiality requirements of Section 416 of
the Act.

§7.07 Conduct of hearing; disqualification of
representatives

(a) Pursuant to Section 405(d)(1) of the Act,
the Hearing Officer will conduct the hearing
in closed session on the record. Only the
Hearing Officer, the parties and their rep-
resentatives, and witnesses during the time
they are testifying, will be permitted to at-
tend, except that the Office may not be pre-
cluded from observing the hearings. The
Hearing Officer, or a person designated by
the Hearing Officer or the Executive Direc-
tor, shall control the recording of the pro-
ceedings.

(b) The hearing will be conducted as an ad-
ministrative proceeding. Witnesses shall tes-
tify under oath or affirmation. Except as
specified in the Act and in these rules, the
Hearing Officer will conduct the hearing, to
the greatest extent practicable, in accord-
ance with the principles and procedures in
Sections 554 through 557 of title 5 of the
United States Code.

(c) No later than the opening of the hear-
ing, or as otherwise ordered by the Hearing
Officer, each party shall submit to the Hear-
ing Officer and to the opposing party a typed
list of the witnesses, except rebuttal wit-
nesses, expected to be called to testify.

(d) At the commencement of the hearing,
or as otherwise ordered by the Hearing Offi-
cer, the Hearing Officer may consider any
stipulations of facts and law pursuant to
Section 7.10, take official notice of certain
facts pursuant to Section 7.11, rule on objec-
tions made by the parties and hear the exam-
ination and cross-examination of witnesses.
Each party will be expected to present his or
her cases in a concise manner, limiting the
testimony of witnesses and submission of
documents to relevant matters.

(e) If the Hearing Officer concludes that a
representative of an employee, a witness, or
an employing office has a conflict of inter-
est, he may, after giving the representative
an opportunity to respond, disqualify the
representative. In that event, within the
time limits established by the Act, the af-
fected party will have a reasonable time to
retain other representation.

§7.08 Transcript

(a) Preparation. An accurate electronic or
stenographic record of the hearing shall be
kept and shall be the sole official record of
the proceeding. The Office shall be respon-
sible for the cost of transcription of the
hearing. Upon request, a copy of a transcript
of the hearing shall be provided to each
party, provided, however, that such party
has first agreed to maintain and respect the
confidentiality of such transcript in accord-
ance with the applicable rules prescribed by
the Office or the Hearing Officer in order to
effectuate Section 416(c) of the Act. Addi-
tional copies of the transcript shall be made
available to a party upon payment of costs.
Exceptions to the payment requirement may
be granted for good cause shown. A motion
for an exception shall be made in writing and
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accompanied by an affidavit or declaration
setting forth the reasons for the request and
shall be granted upon a showing of good
cause. Requests for copies of transcripts
shall be directed to the Office. The Office
may, by agreement with the person making
the request, make arrangements with the of-
ficial hearing reporter for required services
to be charged to the requester.

(b) Corrections. Corrections to the official
transcript will be permitted. Motions for cor-
rection must be submitted within 10 days of
service of the transcript upon the party. Cor-
rections of the official transcript will be per-
mitted only when errors of substance are in-
volved and only upon approval of the Hear-
ing Officer. The Hearing Officer may make
corrections at any time with notice to the
parties.

§7.09 Admissibility of evidence

The Hearing Officer shall apply the Federal
rules of evidence to the greatest extent prac-
ticable. These rules provide that the Hearing
Officer may exclude evidence if, among other
things, it constitutes inadmissible hearsay
or its probative value is substantially out-
weighed by the danger of unfair prejudice, by
confusion of the issues, or by considerations
of undue delay, waste of time, or needless
presentation of cumulative evidence.

§7.10 Stipulations

The parties may stipulate as to any matter
of fact. Such a stipulation will satisfy a par-
ty’s burden of proving the fact alleged.
§7.11 Official notice

The Hearing Officer on his or her own mo-
tion or on motion of a party, may take offi-
cial notice of a fact that is not subject to
reasonable dispute because it is either: (a) A
matter of common knowledge; or (b) capable
of accurate and ready determination by re-
sort to sources whose accuracy cannot rea-
sonably be questioned. Official notice taken
of any fact satisfies a party’s burden of prov-
ing the fact noticed.

Where a decision, or part thereof, rests on
the official notice of a material fact not ap-
pearing in the evidence in the record, the
fact of official notice shall be so stated in
the decision, and any party, upon timely re-
quest, shall be afforded an opportunity to
show the contrary.

§7.12 Confidentiality

Pursuant to Section 416 of the Act, all pro-
ceedings and deliberations of Hearing Offi-
cers and the Board, including the transcripts
of hearings and any related records, shall be
confidential, except as specified in Section
416(d), (e), and (f) of the Act. All parties to
the proceeding and their representatives, and
witnesses who appear at the hearing, will be
advised of the importance of confidentiality
in this process and of their obligations, sub-
ject to sanctions, to maintain it.

§7.13 Immediate Board Review of a Ruling by
a Hearing Officer

(a) Review strongly disfavored. Board re-
view of a ruling by a hearing officer while a
proceeding is ongoing (an ‘‘interlocutory ap-
peal’’) is strongly disfavored. In general, a
request for interlocutory review may go be-
fore the Board for consideration only if the
Hearing Officer, on his or her own motion or
by motion of the parties, determines that
the issue presented is of such importance to
the proceeding that it requires the Board’s
immediate attention.

(b) Standards for review. In determining
whether to forward a request for interlocu-
tory review to the Board, the Hearing Officer
shall consider the following:

(1) Whether the ruling involves a signifi-
cant question of law or policy about which
there is substantial ground for difference of
opinion; and
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(2) Whether an immediate review of the
Hearing Officer ruling by the Board will ma-
terially advance the completion of the pro-
ceeding; and

(3) Whether denial of immediate review
will cause undue harm to a party or the pub-
lic.

(c) Time for Filing. A motion by a party
for interlocutory review of a ruling of the
Hearing Officer shall be filed with the Hear-
ing Officer within 5 days after service of the
ruling upon the parties. The motion shall in-
clude arguments in support of both inter-
locutory review and the determination to be
made by the Board upon review. Responses,
if any, shall be filed with the Hearing Officer
within 3 days after service of the motion.

(d) Hearing Officer Action. If the condi-
tions set forth in paragraph (b) above are
met, the Hearing Officer may forward a re-
quest for interlocutory review to the Board
for its immediate consideration. Any such
submission shall explain the basis on which
the Hearing Officer concluded that the
standards for interlocutory review have been
met.

(e) Grant of Interlocutory Review Within
Board’s Sole Discretion. The Board, in its
sole discretion, may grant interlocutory re-
view.

(f) Stay pending review. Unless otherwise
directed by the Board, the stay of any pro-
ceedings during the pendency of either a re-
quest for interlocutory review or the review
itself shall be within the discretion of the
Hearing Officer.

(9) Denial of Motion not Appealable; Man-
damus. The grant or denial of a motion for a
request for interlocutory review shall not be
appealable. The Hearing Officer shall
promptly bring a denial of such a motion,
and the reasons therefor, to the attention of
the Board. If, upon consideration of the mo-
tion and the reason for denial, the Board be-
lieves that interlocutory review is war-
ranted, it may grant the review sua sponte.
In addition, the Board may in its discretion,
in extraordinary circumstances, entertain
directly from a party a writ of mandamus to
review a ruling of a Hearing Officer.

(h) Procedures before Board. Upon its ac-
ceptance of a ruling of the Hearing Officer
for interlocutory review, the Board shall
issue an order setting forth the procedures
that will be followed in the conduct of that
review.

(i) Review of a Final Decision. Denial of in-
terlocutory review will not affect a party’s
right to challenge rulings, which are other-
wise appealable, as part of an appeal to the
Board from the Hearing Officer’s decision is-
sued under Section 7.17 of these rules.

§7.14 Briefs

(a) May be filed. The Hearing Officer may
permit the parties to file posthearing briefs
on the factual and the legal issues presented
in the case.

(b) Length. No principal brief shall exceed
50 pages, or 12,500 words, and no reply brief 25
pages, or 6,250 words, exclusive of tables and
pages limited only to quotations of statutes,
rules, and the like. Motions to file extended
briefs shall be granted only for good cause
shown; the Hearing Officer may in his or her
discretion also reduce the page limits. Briefs
in excess of 10 pages shall include an index
and a table of authorities.

(¢) Format. Every brief must be easily
readable. Briefs must have double spacing
between each line of text, except for quoted
texts and footnotes, which may be single-
spaced.

§7.15 Closing the record

(a) The record shall be closed at the con-
clusion of the hearing. However, when the
Hearing Officer allows the parties to submit
additional evidence previously identified for

November 14, 1995

introduction, the Hearing Officer may allow
an additional period before the conclusion of
the hearing as is necessary for that purpose.
(b) Once the record is closed, no additional
evidence or argument shall be accepted into
the record except upon a showing that new
and material evidence has become available
that was not available despite due diligence
prior to the closing of the record. However,
the Hearing Officer shall make part of the
record any motions for attorney fees, sup-
porting documentation, and determinations
thereon, and any approved correction to the
transcript.
§7.16 Official record

The transcript of testimony and the exhib-
its, together with all papers and motions
filed in the proceeding, shall constitute the
exclusive and official record.
§7.17 Hearing Officer decisions;

records of the Office

(a) Pursuant to Section 405(g) of the Act,
no later than 90 days after the conclusion of
the hearing, the Hearing Officer shall issue a
written decision.

(b) Upon issuance, the decision and order of
the Hearing Officer shall be entered into the
records of the Office.

(c) The Office shall promptly provide a
copy of the decision and order of the Hearing
Officer to the parties.

(d) If there is no appeal of a decision and
order of a Hearing Officer, that decision be-
comes a final decision of the Office, which is
subject to enforcement under Section 8.01 of
these rules.

Subpart H—Proceedings before the Board

§8.01 Appeal to the Board

§8.02 Compliance with Final Decisions, Re-
quests for Enforcement

§8.03 Judicial Review

§8.01 Appeal to the Board

(a) No later than 30 days after the entry of
the decision of the Hearing Officer in the
records of the Office, an aggrieved party may
seek review of that decision by the Board by
filing with the Office a petition for review by
the Board. The appeal must be served on the
opposing party or its representative.

(b) Unless otherwise ordered by the Board,
within 21 days following the filing of a peti-
tion for review to the Board, the appellant
shall file and serve a supporting brief. That
brief shall identify with particularity those
findings or conclusions in the decision that
are challenged and shall refer specifically to
the portions of the record and the provisions
of statutes or rules that are alleged to sup-
port each assertion made on appeal.

Unless otherwise ordered by the Board,
within 21 days following the service of the
appellant’s brief, the opposing party may file
and serve a responsive brief. Unless other-
wise ordered by the Board, within 10 days
following the service of the appellee’s re-
sponsive brief, the appellant may file and
serve a reply brief.

(c) Upon the request of any party or upon
its own order, the Board, in its discretion,
may hold oral argument on an appeal.

(d) Upon appeal, the Board shall issue a
written decision setting forth the reasons for
its decision. The Board may affirm, reverse,
modify or remand the decision of the Hear-
ing Officer in whole or in part.

(e) The Board may remand the matter to
the Hearing Officer for further action or pro-
ceedings, including the reopening of the
record for the taking of additional evidence.
The Hearing Officer shall render a report to
the Board on the remanded matters. Upon
receipt of the report, the Board shall deter-
mine whether the views of the parties on the
content of the report should be obtained in
writing and, where necessary, shall fix by
order the time for the submission of those

entry in
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views. A decision of the Board following
completion of the remand shall be the final
decision of the Board and shall be subject to
judicial review.

(f) Pursuant to Section 406(c) of the Act, in
conducting its review of the decision of a
Hearing Officer, the Board shall set aside a
decision if it determines that the decision
was:

(1) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not consistent with
law;

(2) not made consistent with required pro-
cedures; or

(3) unsupported by substantial evidence.

(9) In making determinations under para-
graph (g), above, the Board shall review the
whole record, or those parts of it cited by a
party, and due account shall be taken of the
rule of prejudicial error.

(h) Record: what constitutes. The com-
plaint and any amendments, notice of hear-
ing, answer and any amendments, motions,
rulings, orders, stipulations, exhibits, docu-
mentary evidence, depositions, and the tran-
script of the hearing (together with any elec-
tronic recording of the hearing if the origi-
nal reporting was performed electronically)
together with the hearing officer’s decision
and the petition for review, and any cross-pe-
tition, shall constitute the record in the
case.

§8.02 Compliance with final decisions, requests
for enforcement

(a) A party required to take any action
under the terms of a final decision of the Of-
fice shall carry out its terms promptly, and
shall within 30 days after the decision or
order becomes final and goes into effect by
its terms, provide the Office and all parties
to the proceedings with a compliance report
specifying the manner in which compliance
with the provisions of the decision or order
has been accomplished. If complete compli-
ance has not been accomplished within 30
days, the party required to take any such ac-
tion shall submit a compliance report speci-
fying why compliance with any provision of
the decision order has not yet been fully ac-
complished, the steps being taken to assure
full compliance, and the anticipated date by
which full compliance will be achieved.

(b) The Office may require additional re-
ports as necessary;

(c) If the Office does not receive notice of
compliance in accordance with paragraph (a)
of this Section, the Office shall make inquir-
ies to determine the status of compliance. If
the Office cannot determine that full compli-
ance is forthcoming, the Office shall report
the failure to comply to the Board and rec-
ommend whether court enforcement of the
decision should be sought.

(d) Any party may petition the Board for
enforcement of a final decision of the Office
or the Board. The petition shall specifically
set forth the reasons why the petitioner be-
lieves enforcement is necessary.

(e) Upon receipt of a report of non-compli-
ance or a petition for enforcement of a final
decision, or as it otherwise determines, the
Board may issue a notice to any person or
party to show cause why the Board should
not seek judicial enforcement of its decision
or order.

(f) Within the discretion of the Board, it
may direct the General Counsel to petition
the Court for enforcement of a decision
under Section 406(e) of the Act whenever the
Board finds that a party has failed to comply
with its decision and order.

§8.03 Judicial review

Pursuant to Section 407 of the Act, a party
aggrieved by a final decision of the Board
under Section 406(e) in cases arising under
Part A of Title Il of the Act may file a peti-
tion for review with the United States Court
of Appeals for the Federal Circuit.
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Subpart I—Other Matters of General
Applicability

Attorney’s Fees and Costs

Ex parte Communications
§9.03 Settlement Agreements
§9.04 Revocation, amendment or waiver of

rules
§9.01 Attorney’s fees and costs

(a) Request. No later than 20 days after the
entry of a Hearing Officer’s decision under
Section 7.17 or after service of a Board deci-
sion by the Office, the complainant, if he or
she is a prevailing party, may submit to the
Hearing Officer who heard the case initially
a request for the award of reasonable attor-
ney’s fees and costs, following the form spec-
ified in paragraph (b) below. The Board or
the Hearing Officer, after giving the respond-
ent an appointment to reply, shall rule on
the request.

(b) Form of Request. In addition to setting
forth the legal and factual bases upon which
the attorney’s fees and/or costs are sought, a
request for attorney’s fees and/or costs shall
be accompanied by:

(1) accurate and contemporaneous time
records;

(2) a copy of the terms of the fee agreement
(if any);

(3) the attorney’s customary billing rate
for similar work; and

(4) an itemization of costs related to the
matter in question.

§9.02 [Reserved—Ex parte Communications]
§9.03 Settlement agreements

(a) Application. This Section applies to
formal settlement agreements between par-
ties under Section 414 of the Act.

(b) Informal Resolution. At any time be-
fore a covered employee files a complaint
under Section 405, a covered employee and
the employing office, on their own, may
agree voluntarily and informally to resolve a
dispute, so long as the resolution does not
require a waiver of a covered employee’s
rights or the commitment by the employing
office to an enforceable obligation.

(c) Formal Settlement Agreement. The
parties may agree formally to settle all or
part of a disputed matter. In that event, the
agreement shall be in writing and submitted
to the Executive Director for review and ap-
proval.

§9.04 Revocation,
rules

(a) The Executive Director, subject to the
approval of the Board, may revoke or amend
these rules by publishing proposed changes
in the Congressional Record and providing
for a comment period of not less than 30
days. Following the comment period, any
changes to the rules are final once they are
published in the Congressional Record.

(b) The Board or a Hearing Officer may
waive a procedural rule contained in this
Part in an individual case for good cause
shown if application of the rule is not re-
quired by law.

Signed at Washington, D.C., on this 13th
day of November, 1995.

R. Gaull Silberman,
Executive Director, Office of Compliance.

§9.01
§9.02

amendment or waiver of

TRIBUTE TO ALEX BING

Mr. DOLE. Mr. President; | know I
speak for all Members of the Senate in
extending our condolences to the fam-
ily of Alex Bing, who passed away on
September 28, 1995.

At the time of his death, Alex had
worked for the Senate for 10 years as a
valued employee of the Sergeant at
Arms’ environmental service oper-
ation.

S17019

In 1992 and 1993 Alex was selected as
the environmental services’ Employee
of the Year, in recognition of his out-
standing performance and attendance
record.

Alex’s primary responsibility was the
care and maintenance of the Minton
tile floors located throughout the Sen-
ate wing of the Capitol Building.

Alex was a dedicated and loyal em-
ployee who took great pride in his
work. As a result of his dedication,
many visitors to the Capitol have been
provided the opportunity to view this
historic building at its very best.

All those who knew Alex knew him
as a kind, quiet, and caring person. He
will be missed by all.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. CRAIG. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m., having arrived, the Senate will
now stand in recess until the hour of
2:15 p.m.

Thereupon, at 12:31 p.m., the Senate
recessed until 2:16 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
COATS).

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

ALASKA POWER ADMINISTRATION
ASSET SALE AND TERMINATION
ACT—CONFERENCE REPORT

Mr. MURKOWSKI. Mr. President, on
behalf of Senator DoOLE, | ask that the
Chair lay before the Senate the con-
ference report to accompany S. 395, the
Alaska Power Administration bill.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The committee on conference on the dis-
agreeing votes of the two Houses on the
amendments of the House to the bill (S. 395)
to authorize and direct the Secretary of En-
ergy to sell the Alaska Power Marketing Ad-
ministration, and for other purposes, having
met, after full and free conference, have
agreed to recommend and do recommend to
their respective Houses this report, signed by
a majority of the conferees.

The PRESIDING OFFICER. Without
objection, the Senate will proceed to
the consideration of the conference re-
port.

(The conference report is printed in
the House proceedings of the RECORD of
November 6, 1995.)

Mr. MURKOWSKI. Mr. President, it
is my understanding that the Senator
from Washington, who is here, has
agreed to 2 hours equally divided on
this issue.

The
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