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SOCIAL SECURITY TRUST FUNDS

Mr. CONRAD. Mr. President, earlier
today Senator DOMENICI inserted in the
RECORD a column by  Charles
Krauthammer that displays a fun-
damental misunderstanding of the op-
eration of the Social Security trust
funds and attacks my position on this
issue. | ask unanimous consent that
the response written by Senator DOR-
GAN and me, which ran in the Washing-
ton Post on March 16, 1995, to correct
the many factual and logical errors in
Mr. Krauthammer’s argument, also be
published at an appropriate place in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Mar. 16, 1995]

UNFAIR LOOTING

(By Byron L. Dorgan and Kent Conrad)

Charles Krauthammer’s uninformed de-
fense of an indefensible practice [‘*Social Se-
curity Trust Fund Whopper,” oped, March
10] demonstrates that it is possible to be a
celebrated pundit yet know nothing of the
subject about which one is writing.

In attacking us for our position on the bal-
anced-budget amendment, Krauthammer
misses the mark by a country mile on two
very important points. First, he insists in-
correctly that ‘“‘Social Security is a pay-as-
you-go system’ that ‘‘produces a cash sur-
plus’” because ‘‘so many boomers are work-
ing today.”” Second, he ignores the fact that
Social Security revenues were never meant
to pay for expenses incurred in the federal
operating budget. Missing both fundamental
points undermines the credibility of
Krauthammer’s conclusions.

Here are the facts:

First, Social Security is not a pay-as-you-
go system. If it were, Social Security bene-
fits would exactly equal taxes, and there
would be no surpluses. But there are. This
year alone Social Security is running a $69
billion surplus.

Apparently, Krauthammer completely
missed the 1983 Social Security Reform Act,
which removed the system from a pay-as-
you-go basis. In 1983 Congress recognized
that in order to prepare for the future retire-
ment needs of the baby boom generation, we
should raise more money from payroll taxes
now than is needed for current Social Secu-
rity benefits. We did that because when the
baby boomers retire, there will not be
enough working Americans to cover Social
Security benefits on a pay-as-you-go basis.
We will need accumulated surpluses to pay
these benefits.

Second, Social Security revenue is col-
lected from the paychecks of working men
and women in the form of a dedicated Social
Security tax, deposited in a trust fund and
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invested in government securities. This re-
gressive, burdensome tax (almost 73 percent
of Americans who pay taxes pay more in so-
cial insurance taxes than in income taxes)
isn’t like other taxes. It has a specific use—
retirement—as part of the contract this na-
tion made 60 years ago with working Ameri-
cans.

Because this tax is dedicated solely for
working Americans’ future retirement, it
shouldn’t be used either for balancing the op-
erating budget or masking the size of the
budget deficit. Krauthammer not only irre-
sponsibly condones the use of the Social Se-
curity surpluses to do these things, he thinks
we should enshrine this procedure in our
Constitution.

He apparently does so because he doesn’t
understand the difference between balancing
an operating budget and using dishonest ac-
counting gimmicks to hide operating losses.
To illustrate the difference and how it works
to loot the Social Security trust funds, let’s
use an example a little closer to home for
Krauthammer.

Assume that Krauthammer is paid a lucra-
tive salary by The Washington Post, which
puts part of the salary into a company re-
tirement plan. Then let’s assume The Wash-
ington Post comes upon hard times and
starts losing money each year.

Here’s where honesty matters. The Post
has two choices. It could face up to its prob-
lems and move to balance its budget. Or it
could follow Krauthammer’s prescription
and disguise its shortfall by raiding the em-
ployees’ retirement fund to make it appear
that the operating budget is balanced. Of
course, the retirement fund would have noth-
ing but I0OUs in it when it comes time for
Krauthammer to retire. At that point, even
Krauthammer might recognize the fallacy of
looting trust funds to pay operating ex-
penses.

Absurd? Sure. But the flawed Republican
balanced-budget amendment plan would in
the same way keep on looting Social Secu-
rity trust funds to balance the federal oper-
ating budget. Instead, we should take the
honest course and begin the work now to
bring our federal operating budget into bal-
ance without raiding the Social Security
trust funds.

Contrary to Krauthammer’s assertion, the
only fraudulent point about this issue was
his uninformed column.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. The hour
of 2 o’clock having arrived, morning
business is now closed.

JERUSALEM EMBASSY RELOCA-
TION IMPLEMENTATION ACT OF
1995

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to the consideration of Senate
bill 1322, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1322) to provide for the relocation
of the United States Embassy in Israel to Je-
rusalem, and for other purposes.

The Senate proceeded to consider the
bill.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. KYL. Mr. President, | am one of
the original cosponsors of this legisla-
tion and would like to begin the discus-
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sion of the legislation until the major-
ity leader and the chairman of the Sen-
ate Foreign Relations Committee have
an opportunity to come to the floor
and make their opening statements in
support of S. 1322.

This is historic legislation. It is im-
portant legislation, for a variety of
reasons that affect everyone in this
body and, frankly, most of the people
in this country. It is a strong state-
ment of foreign policy implications. It
is a strong statement in support of our
longstanding relationship with the
State of Israel.

I want to begin by describing briefly
what the legislation would do and what
the rationale for the legislation is. The
bill begins by making a series of find-
ings which report on the history of the
status of Jerusalem, leading up to
some conclusions of policy by the U.S.
Government. Let me state those con-
clusions of policy first.

The bill provides that:

It is the policy of the United States that—

Jerusalem should remain an undivided city
in which the rights of every ethnic religious
group are protected;

Jerusalem should be recognized as the cap-
ital of the State of Israel; and

the United States Embassy in Israel should
be relocated to Jerusalem no later than May
31, 1999.

The bill then goes on to provide a
mechanism for the President to estab-
lish, to relocate the U.S. Embassy in
Jerusalem, and that that process would
be completed by May 31, 1999. The bill
originally provided for a beginning
date in 1996, but out of deference to
concerns expressed by the State De-
partment and the President and others,
that particular provision was taken
out of the bill, primarily because, of
course, the key is the date that the
Embassy is opened, not the date that
we begin construction on a new Em-
bassy or the conversion of the existing
consulate into a new Embassy.

Let me now turn to the findings that
are stated in this legislation and then
discuss a little bit of the history of this
particular matter:

Each sovereign nation, under international
law and custom, may designate its own cap-
ital.

And that is the first finding that we
make.

Since 1950, the city of Jerusalem has been
the capital of the State of Israel.

The second finding.

[It is] the seat of Israel’s President, Par-
liament, and Supreme Court, and the site of
numerous government ministries and social
and cultural institutions.

That is our third finding.

In No. 4 we make the point that:

The city of Jerusalem is the spiritual cen-
ter of Judaism, and is also considered a holy
city by the members of other religious
faiths.

(5) From 1948-1967, Jerusalem was a divided
city and lIsraeli citizens of all faiths as well
as Jewish citizens of all states were denied
access to holy sites in the area controlled
[then] by Jordan.

The sixth finding of this legislation
is that:
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In 1967, the city of Jerusalem was reunited
during the conflict known as the Six Day
War.

Since 1967, Jerusalem has been a united
city administered by Israel, and persons of
all religious faiths have been guaranteed full
access to holy sites within the city.

We make a point in finding No. 8
that:

This year marks the 28th consecutive year
that Jerusalem has been administered as a
unified city in which the rights of all faiths
have been respected and protected.

We further find:

In 1990 the Congress unanimously adopted
Senate Concurrent Resolution 106, which de-
clares that the Congress, [and | am quoting
from the resolution now] ‘“‘strongly believes
that Jerusalem must remain an undivided
city in which the rights of every ethnic reli-
gious group are protected.”

In finding No. 10 we make the point
that:

In 1992, the United States Senate and
House of Representatives unanimously
adopted Senate Concurrent Resolution 113 of
the One Hundred Second Congress to com-
memorate the 25th anniversary of the reuni-
fication of Jerusalem, and reaffirming con-
gressional sentiment that Jerusalem must
remain an undivided city.

Finding No. 11 is that:

The September 13, 1993, Declaration of
Principles on Interim Self-Government Ar-
rangements lays out a timetable for the res-
olution of ““final status’ issues, including Je-
rusalem.

No. 12 is that:

The agreement on the Gaza Strip and the
Jericho Area was signed May 4, 1994, begin-
ning the five-year transitional period laid
out in the Declaration of Principles.

And further, in point No. 13, that:

In March of 1995, 93 members of the United
States Senate signed a letter to the Sec-
retary of State Warren Christopher encour-
aging ‘“‘planning to begin now’’ for relocation
of the United States Embassy to the city of
Jerusalem.

The United States maintains its embassy
in the functioning capital of every country
in the world except in the case of our demo-
cratic friend and strategic ally, the State of
Israel.

That is the 14th finding of this legis-
lation.

The 15th finding is to note that:

The United States conducts official meet-
ings and other business in the city of Jerusa-
lem in de facto recognition of its status as
the capital of Israel.

Finally and importantly we note
that:

In 1996, the State of Israel will celebrate
the 3,000th anniversary of the Jewish pres-
ence in Jerusalem since King David’s entry.

And, therefore, as a result of these
findings, as | say, we declare it to be
the policy of the United States that:

Jerusalem should remain an undivided
city,

[2] Jerusalem should be recognized as the
capital of the State of Israel; and

[3] the United States Embassy in Israel
should be relocated to Jerusalem no later
than May 31, 1999.

As the mechanism for ensuring that
this policy is adhered to, and that the
Embassy is in fact opened on that date
or before then, the Congress ensures
that:
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Not more than 50 percent of the funds ap-
propriated to the Department of State for
fiscal year 1999 for ““Acquisition and Mainte-
nance of Buildings Abroad’” may be obligated
until the Secretary of State determines and
reports to the Congress that the United
States Embassy in Jerusalem has officially
opened.

So, Mr. President, that is the essence
of this legislation. As | said, | think it
represents an important milestone in
the relationship between the United
States and lIsrael, one of the strongest
friends of the United States, but a
State which has its capital in the city
of Jerusalem and the United States
Embassy in Tel Aviv. This legislation
remedies that and ensures that the new
Embassy will open by May 31, 1999, in
Jerusalem.

Let me go into a little bit more of
the history of this, in order to, | think,
assure everyone of the reasons why
this is so important and why we need
to do it now. The United States Gov-
ernment has refused official recogni-
tion of Israeli sovereignty in Jerusalem
for various reasons since Israel’s incep-
tion, at first in line with the never im-
plemented 1947 U.N. General Assembly
partition recommendation for western
Palestine. U.S. policy supported a spe-
cial international status, corpus
separatum, as it was called, for the
city of Jerusalem. The impractical no-
tion actually appealed to neither the
Jews nor the Arabs, and in 1948, the
Arab Legion conquered east Jerusalem,
including the old city, as part of the
general Arab military offensive to pre-
vent Israel from coming into being. Is-
rael retained control over west Jerusa-
lem.

When east Jerusalem was under Arab
rule, many Jews were prohibited from
visiting their holy places and the syna-
gogues in the old city were razed and
Jewish burial places were desecrated.

In 1967, as Egypt and Syria moved
again toward war with Israel, the Is-
rael Government urged King Hussein of
Jordan to sit out the fighting and
promised the territories he controlled
would be left alone if he did so. The
King failed to heed the warning. He at-
tacked Israel and, as we all know, in
the ensuing fighting he lost east Jeru-
salem and the West Bank.

Israel, under the Labor Party leader-
ship at the time, declared that Jerusa-
lem will remain undivided forever, as
Israel’s capital, and all people will
have free access to their holy places.

Since 1967, the policy and practice of
the U.S. Government regarding Jerusa-
lem has, unfortunately, been somewhat
inconsistent.

United States officials have often ex-
plained our Government’s unwilling-
ness to recognize Israeli sovereignty
over any of Jerusalem on the grounds
that the city status should be resolved
through Arab-Israeli negotiations, or
at that particular moment in time it
was difficult, if not a good thing to do,
in view of the relationships existing be-
tween the parties at those times.

On the other hand, our Government
has repeatedly said that we do not
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favor redivision of the city. Yet, the
State Department makes a point of
prohibiting United States officials
from visiting east Jerusalem under Is-
raeli auspices. In other words, for pur-
poses of official visits of Jerusalem,
the United States Government distin-
guishes between east and west Jerusa-
lem. But as proposals have been made
over the years to move the United
States Embassy to west Jersualem—I
note west Jerusalem and not east Jeru-
salemm—the State Department refused
on the grounds that we do not distin-
guish between east and west Jerusa-
lem, and do not recognize anyone’s sov-
ereign claims to any of Jerusalem.

The only thing consistent about
United States policy on Jerusalem, un-
fortunately, is its antagonism to Isra-
el’s claim there. In my view, this pol-
icy is unprincipled, notwithstanding
the fact that on many occasions it was
urged in support of positions on which
we were supporting the Government of
Israel. But | still believe, and | think
one of the reasons for this legislation
is, that the policy has not been viewed
as principled, but rather entirely too
pragmatic depending upon the cir-
cumstances of the time, and that view,
in my personal opinion, is unworthy of
the United States, and, frankly, as |
will explain later, |1 believe unhelpful
to the cause of peace.

Notwithstanding the several peace
agreements that Israel has signed with
its neighbors, Arab enemies of the Jew-
ish state continue to insist that Israel
is not legitimate, that it has no right
to exist on what they deem to be Arab
land. The international community,
acting through the League of Nations
and in the United Nations, based its ac-
knowledgement of Jewish people’s na-
tional rights in Palestine on the histor-
ical connection of the Jewish people
with Palestine.

Though the long war against Zionism
and lIsrael is now checked on the mili-
tary level, it continues on the battle-
field of ideas. That is why the actions
of the United States with regard to a
very tangible matter, the location of
our Embassy, is so very, very impor-
tant. It matters what position the
United States takes in this battle-
ground of ideas. And in this particular
war, lIsrael’s enemies have worked to
not legitimize Israel, to deny the sig-
nificance of the historical connection
that | referred to before between the
Jews and Zion, and to foster hope that
someday Israel, perhaps then aban-
doned by its friends and exhausted by
the unremitting hostility and violence
of its foes, can be made to disappear,
first as the Christian Crusaders of the
Middle Ages wore worn down and ulti-
mately expelled from the Holy Land.

The belief that Israel’s friends are
unreliable and Israel’s resolve is weak
is a major impediment to true Arab-Is-
raeli peace. Unrealistic expectations on
the part of Arab parties about Jerusa-
lem make peace harder to achieve.
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The Jerusalem Embassy relocation
bill aims to close the question of Unit-
ed States support for Israel’s rights in
its own capital. 1 want to restate the
point, Mr. President, because it is the
critical reason why this legislation is
brought before the U.S. Senate and the
House of Representatives at this time.
This bill, the Jerusalem Embassy relo-
cation bill, aims to close the question
of United States support for Israel’s
rights in its own capital. It aims at the
heart of the legitimacy issue, for Jeru-
salem is the essence of the historical
connection of the Jewish people with
Palestine. The interest of peace, in my
view, is not served by anyone thinking
that Israel can be divided from the
United States over the Jerusalem
issue. It is an error to suppose the
United States is more effective dip-
lomatically when we pose as a neutral,
honest broker between the Israelis and
the Arabs seeking peace in the region.

U.S. influence does not derive from
any claim of neutrality on our part in
this particular conflict, although it is
important that Arabs interested in
peace understand the important bona
fides of the United States in this ques-
tion of peace. Rather, U.S. influence, |
submit, derives from our status as a
great power, the intensity of our wor-
thy convictions, and our loyalty to our
friends. And, if all three of those cir-
cumstances are well understood by all
of the parties, it will be much easier
for a true and lasting peace to be
achieved, a peace which is so fragile
that it can be jeopardized by the ques-
tion of whether the United States
should relocate its Embassy to west Je-
rusalem, a peace which is bound to fail
on other grounds and, therefore, a
peace not worth having. We want a
lasting peace. The Israelis want a last-
ing peace. And | know that Arabs of
good will want a lasting peace. And a
lasting peace is based upon a bedrock
of good faith and principles that are
not inconsistent between the peace-
making parties.

If there are fundamental—fundamen-
tal—differences between the peace-
making parties, then the peace be-
comes too fragile to be sustained. And
after thousands of years of conflict in
this region, Mr. President, the people
of this region deserve to have the op-
portunity to live in peace with each
other as friends and under cir-
cumstances in which there is not al-
ways the cloud of uncertainty and even
war and when there is not the cloud of
danger in the streets which exists as it
does today.

The many, many people of this body
and the House of Representatives
which support this legislation do so be-
cause we believe it will send a prin-
cipled and constructive signal to all of
the parties in the Arab-Israeli negotia-
tions and establish the United States
position in support of the State of Is-
rael in clear and unmistakable terms.

Mr. President, before |1 turn the po-
dium over, | want to acknowledge a
couple of other points of view and some
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people who have been very instrumen-
tal in bringing this legislation forward.

The majority leader, Senator DOLE,
has made stirring speeches in support
of this legislation and believes in his
heart that it is the best way to proceed
in order to make the kind of statement
that |1 spoke of a moment ago. And he
is joined by all of the original cospon-
sors with that idea in mind.

There are other Members of this body
who have worked very hard to develop
the language that would be most satis-
factory to the Members of this body as
well as to the President and to his Cab-
inet. Senator LIEBERMAN from Con-
necticut is one of the people who has
worked very long and hard to bring
these ideas together and to try to
achieve a very broad consensus so that
when this legislation passes, it is with
a broad bipartisan degree of support
and, hopefully, the support of the ad-
ministration as well.

Senator DIANNE FEINSTEIN, who is
here, the Senator from California, and
Senator LAUTENBERG from New Jersey
have been engaged in meetings. They
have to some degree a somewhat dif-
ferent point of view as to how this leg-
islation will work out in terms of the
negotiations that are currently pend-
ing between the Israelis and the Arabs
in the region. But it is their desire, no
less than mine and the other cospon-
sors, that we work toward the day
when we can achieve the situation that
this bill would achieve—namely, the
relocation of the Embassy in Jerusa-
lem.

So let there be no doubt that, though
some Members of this body may have
somewhat different views as to how
best to achieve this objective, we are
united in the objective, and we are de-
termined to reach a point where the
legislation can move forward with a
strong bipartisan degree of consensus
and eventually the support of the ad-
ministration.

Mr. President, with that opening
statement and with the desire that
when Senator DOLE or Senator HELMS
are able to come to the floor to make
their opening statements in support of
the bill, I would be happy to relinquish
the floor at this time to someone on
the other side who would wish to make
a statement.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER (Mr.
DEWINE). The Senator from North Da-
kota is recognized.

Mr. DORGAN. Mr. President, first,
let me stand and say that | support
this legislation and intend to vote for
it. | think it is very worthy legislation.
I recognize the role that has been
played by the Senator from Arizona, by
Senator DOLE, by Senator FEINSTEIN,
by Senator LIEBERMAN, by Senator
LAUTENBERG, and some others. | think
this is the right thing to do, and I will
be voting for it.

Mr. President, two additional items.
The comments made previously by the
Senator from Arizona discussed votes
that had been cast by Senator CONRAD

S 15465

any myself in previous budget issues. |
shall not respond to them in this dis-
cussion. | will at some point later. But
they are not at all related to the issue
which we are discussing on the floor of
the Senate. To change the subject of
the debate, when it is the equivalent of
getting lost and then claiming where
you ended up was where you intended
to be, is interesting but not, in my
judgment, very useful.

So | will discuss that at some later
point this afternoon when | take the
floor.

I would want to say this, however. |
intend to submit an amendment to the
desk in a moment. It is a sense-of-the-
Senate amendment on a subject unre-
lated to the central part of this bill,
and | do it because it is the only oppor-
tunity | have to offer it prior to the
reconciliation bill coming to the floor.
I will agree to a very short time limit,
10 minutes, 5 on each side, or 10 on each
side. 1 do want to get a vote. But it is
my intention to offer it. It can be set
aside as far as | am concerned and I
will agree to a very brief time limit.

So, Mr. President, again, because cir-
cumstances prevented me in recent
days from offering this sense-of-the-
Senate amendment and because this is
the only circumstance in which one
can be offered, | would say to those
who are worried about this holding up
the bill, | do not intend to do that at
all. 1 will agree to 5 minutes on each
side, and we will no doubt have some
votes at some point and | hope the Sen-
ate would express itself on this.

As the Presiding Officer and other
Members know, we are very limited in
our ability to address a number of is-
sues that are very important in this
Chamber. Often we are required to do
so in this manner, a sense-of-the-Sen-
ate resolution on a piece of legislation
that is unrelated. But | do not intend
in any way to hold this piece of legisla-
tion up. | will agree to the shortest of
all time agreements if the majority
wishes, 5 or 10 minutes on each side.

AMENDMENT NO. 2940
(Purpose: To express the sense of the Senate
on tax cuts and Medicare)

Mr. DORGAN. Mr. President, I send
the amendment to the desk and ask it
be read.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from North Dakota [Mr. DOR-
GAN] proposes an amendment numbered 2940.

Mr. DORGAN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place, add the following
new section:

SEC. . SENSE OF THE SENATE ON BUDGET PRI-
ORITIES.

(a) FINDINGS.—The Senate finds that—

(1) the concurrent resolution on the budget
for fiscal year 1996 (H. Con. Res. 67) calls for
$245 billion in tax reductions and $270 billion
in rejected spending reductions from Medi-
care;

The
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(2) reducing projected Medicare spending
by $270 billion could substantially increase
out-of-pocket health care costs for senior
citizens, reduce the quality of care available
to Medicare beneficiaries and threaten the
financial health of some health care provid-
ers, especially in rural areas;

(3) seventy-five percent of Medicare bene-
ficiaries have annual incomes of less than
$25,000;

(4) most of the tax cuts in the tax bill
passed by the House of Representatives (H.R.
1215) go to families making over $100,000 per
year, according to the Office of Tax Analysis
of the United States Department of the
Treasury.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) the Senate should approve no tax legis-
lation which reduces taxes for those making
over $250,000 per year; and

(2) the savings from limiting any tax re-
ductions in this way should be used to reduce
any cuts in projected Medicare spending.

Mr. KYL. Mr. President, | suggest the
absence of a quorum.

The PRESIDING OFFICER.
Clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mrs. FEINSTEIN. Mr. President, |

ask unanimous consent that the order
for the quorum call be rescinded.

Mr. KYL. Mr. President, | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The clerk continued with the call of
the roll.

Mrs. FEINSTEIN. | ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. |1 ask unanimous
consent that | be permitted to speak
only on S. 1322.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Excuse me, Mr. President,
reserving the right to object, under the
terms the Senator from California has
outlined, namely that she will speak
only on the Jerusalem resolution, after
which another quorum call would be
called for.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from California.

Mrs. FEINSTEIN. | thank the Sen-
ator. | thank the Chair.

Mr. President, | rise to speak about
the legislation before the Senate, S.
1322, a bill that essentially expresses
the sense-of-Congress that Jerusalem
should remain undivided and be the
capital of Israel, and that it should be
the site of the location of the United
States Embassy at a date certain,
namely May 1999.

Mr. President, many people have par-
ticipated in this discussion. And |
know Senator LAUTENBERG, with whom
I have been working, wishes to speak. |
want to thank the majority leader for
working with those of us that have
concerns on this legislation. | know
that there are discussions ongoing.

Senators LAUTENBERG, LIEBERMAN,
LEVIN, and | just had a discussion. And
I believe Senator LIEBERMAN is going
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to talk with Senator KyL and Senator
DoLE on what our conclusions are.

For the purposes of these comments,
I would like to make some general
comments about the intentions of this
legislation. Let me state what | believe
some basic truths to be.

The first basic truth is that the Unit-
ed States of America has an absolute
right to place its Embassy in a capital
city, any capital city. Clearly, Jerusa-
lem is the capital of Israel. We need no
one’s permission to do so, and we need
no piece of legislation to do so. This
issue has been one that has percolated
for a long, long time with a great deal
of impatience on the part of many peo-
ple who say, ‘“Why hasn’t the Embassy
been relocated to Jerusalem prior to
this time?”’

Having said that, we have another
basic truth, and that is that Israel can
survive long-term as a Jewish demo-
cratic state only if there is peace, if
that peace is recognized and bought
into by Israel’s neighbors, and that
there are safe and secure borders.
Therefore, the peace process now ongo-
ing is key and critical to the long-term
survival of the State of Israel.

Jerusalem is many things to many
people. All one has to do is spend some
time there to see the Mount of Olives,
the concept of the promised land, the
Garden of Gethsemane, the home of
more than 40 Christian denominations,
the home of the Moslem religion, the
home of the Armenian Patriarch, the
Western Wall, a magical and mystical
place, a source of religion throughout
the world.

The only democracy in the Middle
East rests within the State of Israel;
and yet it has been the site of hatred,
war, and conflict dating from the Cru-
sades and even back before that time.
So it is a difficult and complicated sub-
ject. However, | want to say this, that
I, like most Americans, believe that
the U.S. Embassy should be located in
Jerusalem. But as this bill was origi-
nally presented, there were concerns
about the bill.

Originally, the bill that was intro-
duced had 62 Senators on it. This bill
has 69 Senators. So there is a very
strong bulwark of support for the bill.

Some concerns remain even about
the new text of the bill. Chief among
these concerns for all of us is what the
Chief Executive of this Nation will do.
Many of us believe that whatever the
politics surrounding this bill, we can
all agree that to have a divisive vote
on an issue around which there has al-
ways been consensus and to go through
the unpleasantness of a veto confronta-
tion, even with a successful override
vote, would not be to anyone’s benefit.
Most of all, going through that process
would be to the detriment of Jerusalem
and lIsrael, as doubts about the U.S.
commitment on this issue would cer-
tainly emerge.

So for all those for whom Jerusalem
is important and vital, | cannot imag-
ine a more devastating outcome to the
first legislation ever sent to a Presi-
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dent mandating moving the U.S. Em-
bassy to Jerusalem than to have this
legislation vetoed. For that reason, |
think it is imperative that we try to
address the concerns that exist about
the bill. And we have tried to do that
in conversations that have taken place
on Friday and taken place today as
well.

One of the administration’s concerns
is that the bill in its current form does
not provide a degree of flexibility in
the end date by which an Embassy
must be established in Jerusalem. We
are hopeful that waiver language can
be agreed upon by all the parties con-
cerned that would allow the President
under certain key conditions, best de-
fined as national security interests, to
suspend any necessary provisions of
this bill related to the timetable if
there was a determination that it was
in the national security interest to do
so.

| suspect we can all agree that the
President should, whenever possible, be
granted this kind of flexibility. As a
matter of fact, it is within his own con-
stitutional responsibility to be able to
do so.

One of my concerns, for example, is
that the move of our Embassy could
overlap with key events unfolding in
the Middle East peace process. In the
opinion of this Senator, and perhaps
some others would agree, the conclu-
sion of a comprehensive peace between
Israel and its neighbors is in the na-
tional security interests of the United
States.

The bill, in its current form, would
require the new Embassy to be opened
by May 31, 1999, regardless of what is
happening in the peace process. May
1999 is, of course, also the deadline Is-
rael and the Palestinians have set for
themselves to complete final status
talks and also the transition period.
But we all know that despite good will
on both sides and a series of important
agreements, Israel and the Palestinians
have missed virtually every deadline
they have set during the course of the
peace process.

First, the agreement on withdrawal
from Gaza and Jericho, scheduled to be
signed in December 1993 and imple-
mented by April 1994, was signed and
implemented in May 1994.

Second, Palestinian elections were
supposed to take place in July 1994.
They have not. Now the commitment is
that they would take place prior to
Ramadan, hopefully in January 1996, a
year and a half later.

Third, for weeks leading up to the re-
cent agreement on Israeli redeploy-
ment in the West Bank, the nego-
tiators set numerous deadlines for
themselves that went unmet.

With all of this background, can we
accurately predict that a peace process
will definitely conclude on May 4, 1999,
as scheduled? Of course not. It is a dif-
ficult, fluid process, but it is working.
The President should have the ability
and the flexibility to postpone actions
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that might have an impact on the ne-
gotiations if they were taken at a sen-
sitive moment in the talks. The waiv-
er, we hope, will be forthcoming as a
product of these discussions and would
provide, we believe, that kind of flexi-
bility.

Another purpose of a waiver amend-
ment is to address the administration’s
constitutional concerns about this bill.
The State Department has made it
clear that they will recommend against
the signature of a bill that they deem
interferes with the constitutional pre-
rogatives to conduct foreign policy.
They have also indicated their strong
objection to a specific date for location
or establishment of the Embassy in Je-
rusalem.

Specifically, the President interprets
this bill to infringe upon his constitu-
tional prerogatives by forcing him to
establish an Embassy by a specific
date, at a specific location. But by pro-
viding a sufficient waiver, renewable, if
need be, the President has the oppor-
tunity to temporarily delay implemen-
tation of section 3(b), the timetable
under this bill, should he find that it
harms the peace process, to the extent
of violating what we hope will be in the
waiver, national security interests.

There is no question that Congress
and the executive branch frequently
have differing interpretations of the
constitutionality of particular stat-
utes. | do not expect all of my col-
leagues to agree with every aspect of
the President’s interpretation. Indeed,
there are aspects of his interpretation
with which | disagree.

But, in the interest of allowing the
administration’s views to speak for
themselves, | ask unanimous consent
to have printed in the RECORD at the
conclusion of my remarks a legal anal-
ysis of the earlier version, S. 770, pre-
pared by the Justice Department, and a
June 20, 1995 letter from the Secretary
of State to the majority leader.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mrs. FEINSTEIN. | thank the Chair.
Nevertheless, despite our differing in-
terpretations, we must face facts, and
the fact is that the State Department
has determined that the President
should veto the bill in its current form.

As | said before, the damage that
would result to Jerusalem, first and
foremost, and to our common cause of
moving the Embassy there from pass-
ing a bill that could get vetoed cold be
irreparable. So I am hopeful that this
bill will not be vetoed.

Mr. President, with a sufficient waiv-
er, we can pass a bill that mandates
the moving of the United States Em-
bassy to Jerusalem, but allows the
President to waive the timing of the
establishment of the Embassy in Jeru-
salem if national security interests are
involved.

This would be first-time legislation,
the first time a bill on this issue has
been passed, and | think that is ex-
traordinarily important.
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I must say, | have never conceived of
this issue as a litmus test of one’s sup-
port for Israel. | find deeply committed
friends of Israel holding a wide variety
of views on the question of when and
how to move the United States Em-
bassy to Jerusalem, and on these bills.

As for the debate in Congress, let us
establish a basic understanding that all
participants in this debate agree on
one fundamental truth: that united Je-
rusalem is and will remain as the cap-
ital of Israel.

So Jerusalem’s status as Israel’s cap-
ital has never been in question here.
The debate is, instead, focused on a
side debate to the central issue, the
placement of the Embassy, and I, like
my colleagues, believe there is basic
agreement in this body, and | share the
view of my colleagues, that the United
States Embassy in Israel does, indeed,
belong in Jerusalem. It is elementary
that a sovereign nation, as | have
pointed out, has that right to place an
Embassy at the site of a nation’s cap-
ital with whom it enjoys diplomatic re-
lations.

So this should not in all logic, in all
reason, in all sovereign power be privy
to negotiations having to do with peace
and security between the Palestine
Liberation Organization and the State
of Israel, or between the State of Jor-
dan and the State of Israel, or between
any of the Arab neighbors and the
State of Israel. However, there is one
important point, and | think this is
where we need to be very careful that
we are not provocative.

There was a letter sent to Secretary
of State Christopher sponsored by the
two distinguished Senators from New
York, Senator MOYNIHAN and Senator
D’AMATO, last March. | joined with 92
of my colleagues in signing this letter
in which we said, and | quote:

We believe that the United States embassy
belongs in Jerusalem. It would be most ap-
propriate for planning to begin now to en-
sure such a move no later than the agree-
ments on permanent status take effect and
the transition period is ended which, accord-
ing to the Declaration of Principles, is sched-
uled for May 1999.

This letter, | believe, reflected a true
consensus on this issue in the Senate
and, to a great extent, in the commu-
nity affected. In a letter to the Jewish
Press on April 7, 1995, Senator Moy-
NIHAN explained why the letter was
written, and | quote:

Senator D’Amato and | chose to write a
letter rather than to introduce legislation
because we wanted to secure maximum pub-
lic support for the proposition that united
Jerusalem is the capital of Israel and the ap-
propriate home of our embassy.

So when legislation was introduced
on this issue in May, however, the con-
sensus cracked and then, as we know,
with the earlier bill, 62 Senators signed
on.

There was one point in that earlier
bill that very deeply concerned me, and
that was the provision that the com-
mencement of construction on the Em-
bassy site in West Jerusalem would
begin in 1996, and | felt that that could
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truly be provocative, be disturbing to
the peace process at this very difficult
time, particularly in view of the fact
that Palestinian elections for the first
time have not yet taken place and are
about to take place. And we now know
that the date agreed to is prior to
Ramadan or in January of next year.
Therefore, to mandate the beginning of
construction in 1996 could be, | think,
unintentionally, but very realistically,
provocative and something that we
would not want to do.

The leader, in his wisdom, and I am
grateful and thankful for this, and Sen-
ator KyL agreed, did remove that sec-
tion and, hence, that laid the basis for
the new legislation which is before us
today, entitled Senate bill 1322. So my
major concern has really been ad-
dressed, and | am very pleased and
grateful for that. The concern ex-
pressed then that the original bill
might precipitate a difficult situation |
think has been remedied.

There was also a lack of consensus at
that time in statements that were is-
sued by a number of major American
Jewish organizations who felt that the
objectives of the legislation were good
but hoped that everybody would come
together and agree on a piece of legis-
lation that would not be provocative to
the peace process but could establish
the intent with the clarity of law, in
this body and the House, for the first
time in the history of debate over this
issue.

I believe that if we can agree on
waiver language that does not limit
the constitutional authority of the
President, that we will have given the
bill the necessary features to meet a
variety of needs. For the first time, we
will have mandated in law the move of
the U.S. Embassy to Jerusalem, an im-
portant achievement, and a variety of
preparations for that move spelled out
in the timing of report language.

We will have also provided the Presi-
dent with the flexibility to postpone
the actual move if events in the Middle
East peace process or other U.S. Na-
tional security interests warrant it,
and | believe this is a responsible way
for the Congress to legislate in this
area.

I think that, as we vote on this bill,
we should be aware that some of the
leading Middle East experts in the ad-
ministration do worry, still, about its
impact on the peace process—not in
1999, but today. | think this Govern-
ment is so privileged to have one of the
most skillful and determined young ne-
gotiators | have met, in the person of
Dennis Ross. His perspicacity, his en-
ergy, his undying commitment to this
process has really been helpful in
America playing the role of the honest
broker, in sitting down with the two
sides, and in being responsible for
bringing the chairman of the Palestine
Liberation Organization, the Prime
Minister and Foreign Minister of the
State of Israel, the President of Egypt,
the King of Jordan, and a host of other
dignitaries from the European Union,
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together recently at the White House
to witness what was an unbelievable
signing. I, for one, during many times
in the past decades thought we would
never see that day. But, Mr. President,
we did see that day, and a lot of it is
due to the skill and dedication of Den-
nis Ross. | think that has to be said.

Mr. Ross has warned that passing
this legislation could now complicate
the already-difficult implementation of
the recent agreement on redeployment
in the West Bank. He is also concerned
that Jerusalem could become a central
issue in the upcoming Palestinian elec-
tion now scheduled for January, which
would likely play to the radical faction
and put Chairman Arafat in a very dif-
ficult position. Martin Indyk, our Am-
bassador to Israel, at his confirmation
hearing in the Foreign Relations Com-
mittee, at which | was present, has
echoed many of these concerns.

Mr. President, | raise these issues
simply because | believe we should be
aware of what people in the adminis-
tration—in an administration that has
been extremely supportive of Israel—
are thinking about this legislation.
This administration has achieved
something that has never in the his-
tory of the area been achieved, and
that is an agreement which may guar-
antee safe and secure borders and peace
between the small, tiny State of Israel
and the Arab nations that surround it.
And its importance cannot be over-
looked in that regard.

So | am looking for a way that we
can indicate the rights of the sovereign
nation by saying that we should place
our Embassy in Jerusalem, that it
should be the policy of the Congress
that Jerusalem is the capital and that
Jerusalem should remain undivided,
without presenting a provocation in
what | think is the most important
process for peace ongoing, certainly, in
the history of the Middle East.

I am hopeful that the negotiations
now ongoing will be able to provide
that form of waiver. | think it is
vital—a waiver that does not in any
way compromise the President’s con-
stitutional authority. So at this time |
would like to yield the floor, and I will
have more to say when those negotia-
tions are completed.

At this time, | yield the floor.

EXHIBIT 1
U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGAL COUNSEL,
Washington, DC, May 16, 1995.

Memorandum for Abner J. Mikva, Counsel to

the President.
From: Walter Dellinger, Assistant Attorney

General.
Re Bill to relocate United States Embassy

from Tel Aviv to Jerusalem.

This is to provide you with our views on S.
770, a bill introduced by Senator Dole and
others, “‘[t]o provide for the relocation of the
United States Embassy in Israel to Jerusa-
lem, and for other purposes.”” The provisions
of this bill that render the Executive
Branch’s ability to obligate appropriated
funds conditional upon the construction and
opening of the United States Embassy to Is-
rael in Jerusalem invade exclusive Presi-
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dential authorities in the field of foreign af-
fairs and are unconstitutional.

The bill states that

[i]lt is the policy of the United States
that—

(1) Jerusalem should be recognized as the
capital of the State of Israel;

(2) groundbreaking for construction of the
United States Embassy in Jerusalem should
begin no later than December 31, 1996; and

(3) the United States Embassy should be
officially open in Jerusalem no later than
May 31, 1999.

Section 3(a).

The bill requires that not more than 50% of
the funds appropriated to the State Depart-
ment for FY 1997 for ““Acquisition and Main-
tenance of Building Abroad” may be obli-
gated until the Secretary of State deter-
mines and reports to Congress that construc-
tion has begun on the site of the United
States Embassy in Jerusalem. Section 3(b).
Further, not more than 50% of the funds ap-
propriated to the State Department for FY
1999 for “‘Acquisition and Maintenance of
Buildings Abroad” may be obligated until
the Secretary determines and reports to Con-
gress that the United States Embassy in Je-
rusalem has officially opened. Section 3(c).

Of the funds appropriated for FY 1995 for
the State Department and related agencies,
not less than $5,000,000 ‘‘shall be made avail-
able until expended” for costs associated
with relocating the United States Embassy
in Israel to Jerusalem. Section 4. Of the
funds authorized to be appropriated in FY
1996 and FY 1997 for the State Department
for ““Acquisition and Maintenance of Build-
ings Abroad, “‘not less than $25,000,000 (in FY
1996) and $75,000,000 (in FY 1997) ‘“‘shall be
made available until expended’’ for costs as-
sociated with, respectively, the relocation of
the United States Embassy to Jerusalem,
and the construction and relocation of the
Embassy. Section 5.

The Secretary is required to report to Con-
gress not later than 30 days after enactment
‘‘detailing the Department of State’s plan to
implement this Act.” Section 6. Beginning
on January 1, 1996, and every six months
thereafter, the Secretary is to report to Con-
gress ‘‘on the progress made toward opening
the United States Embassy in Jerusalem.”
Section 7.

It is well settled that the Constitution
vests the President with the exclusive au-
thority to conduct the Nation’s diplomatic
relations with other States. This authority
flows, in large part, from the President’s po-
sition as Chief Executive, U.S. Const. art, II,
§1, cl. 1, and as Commander in Chief, id. art.
Il, 8§82, cl. 1. It also derives from the Presi-
dent’s more specific powers to ‘“make Trea-
ties,” id. art. 11, §2, cl. 2; to ““appoint Ambas-
sadors . . . and Consuls,” id.; and to ‘‘receive
Ambassadors and other public Ministers,”
id., art. 11, §3. The Supreme Court has re-
peatedly recognized the President’s author-
ity with respect to the conduct of diplomatic
relations. See, e.g., Department of Navy v.
Egan 484 U.S. 518, 529 (1988) (the Supreme
Court has ‘“‘recognized ‘the generally accept-
ed view that foreign policy was the province
and responsibility of the Executive’”)
(quoting Haig v. Agee, 453 U.S. 280, 293-94
(1981)), Alfred Dunhill of London, Inc. v. Re-
public of Cuba, 425 U.S. 682, 705-06 n. 18 (1976)
(“‘the conduct of [foreign policy] is commit-
ted primarily to the Executive Branch’);
United States v. Louisiana, 363 U.S. 1, 35 (1960)
(President is ‘“the constitutional representa-
tive of the United States in its dealings with
foreign nations’). See also Ward v. Shannon,
943 F.2d 157, 160 (Ist Cir. 1991) (Breyer, J.)
(““the Constitution makes the Executive
Branch . . . primarily responsible’” for the
exercise of ‘“the foreign affairs power’’), cert.
denied, 112 S. Ct. 1558 (1992); Sanchez-Espinoza
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v. Reagan, 770 F.2d 202, 210 (D.C. Cir. 1985)
(Scalia, J.) (“‘broad leeway”’ is ‘“‘traditionally
accorded the Executive in matters of foreign
affairs’). Accordingly, we have affirmed that
the Constitution ‘“‘authorize[s] the President
to determine the form and manner in which
the United States will maintain relations
with foreign nations.”” Issues Raised by Sec-
tion 129 of Pub. L. No. 102-138 and Section 503
of Pub. L. No. 102-140, 16 Op. O.L.C. 18, 21
(1992) (preliminary print).

Furthermore, the President’s recognition
power is exclusive. See Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398, 410 (1964)
(“[plolitical recognition is exclusively a
function of the Executive’); see also Restate-
ment (Third) of the Foreign Relations Law of
the United States §204 (1987) (‘“the President
has exclusive authority to recognize or not
to recognize a foreign state or government,
and to maintain or not to maintain diplo-
matic relations with a foreign government’’).
It is well established, furthermore, that this
power is not limited to the bare act of ac-
cording diplomatic recognition to a particu-
lar government, but encompasses as well the
authority to take such actions as are nec-
essary to make the power of recognition an
effective tool of United States foreign policy.
United States v. Pink, 315 U.S. 203, 229 (1942)
(The authority to recognize governments “‘is
not limited to a determination of the govern-
ment to be recognized. It includes the power
to determine the policy which is to govern
the question of recognition.”’).

The proposed bill would severely impair
the President’s constitutional authority to
determine the form and manner of the Na-
tion’s diplomatic relations. The bill seeks to
effectuate the policy objectives that ‘“‘Jeru-
salem should be recognized as the capital of
the State of Israel”” and that ‘‘the United
States Embassy should be officially open in
Jerusalem no later than May 31, 1999.”” ““To
those ends, it would prohibit the Executive
Branch from obligating more than a fixed
percentage of the funds appropriated to the
State Department for ‘‘Acquisition and
Maintenance of Buildings Abroad” in FY 1997
until the Secretary determines and reports
to Congress that construction has begun on
the site of the United States Embassy in Je-
rusalem. It would also prohibit the Execu-
tive Branch from obligating more than a
fixed percentage of the funds appropriated
for the same purpose for FY 1999 until the
Secretary determines and reports to Con-
gress that the United States Embassy in Je-
rusalem has “‘officially opened.”

By thus conditioning the Executive
Branch’s ability to obligate appropriated
funds, the bill seeks to compel the President
to build and to open a United States Em-
bassy to Israel at a site of extraordinary
international concern and sensitivity. We be-
lieve that Congress cannot constitutionally
constrain the President in such a manner.

In general, because the venue at which dip-
lomatic relations occur is itself often dip-
lomatically significant, Congress may not
impose on the President its own foreign pol-
icy judgments as to the particular sites at
which the United States’ diplomatic rela-
tions are to take place. More specifically,
Congress cannot trammel the President’s
constitutional authority to conduct the Na-
tion’s foreign affairs and to recognize foreign
governments by directing the relocation of
an embassy. This is particularly true where,
as here, the location of the embassy is not
only of great significance in establishing the
United States’ relationship with a single
country, but may well also determine our re-
lations with an entire region of the world.
Finally, to the extent that S. 770 is intended
to affect recognition policy with respect to
Jerusalem, it is inconsistent with the exclu-
sivity of the President’s recognition power.
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Our conclusions are not novel. With re-
spect to the Foreign Relations Authorization
Act, FY 1994 & 1995, which included provi-
sions purporting to require the establish-
ment of an office in Lhasa, Tibet, the Presi-
dent stated that he would “implement them
to the extent consistent with [his] constitu-
tional responsibilities.”” Statement by the
President at 2 (Apr. 30, 1994). The Reagan Ad-
ministration objected in 1984 to a bill to
compel the relocation of the United States
Embassy from Tel Aviv to Jerusalem, on the
grounds that the decision was ‘“‘so closely
connected with the President’s exclusive
constitutional power in responsibility to rec-
ognize, and to conduct ongoing relations
with, foreign governments as to, in our view,
be beyond the proper scope of legislative ac-
tion.” Letter to Dante B. Fascell, Chairman,
Committee on Foreign Affairs, United States
House of Representatives, from George P.
Shultz, Secretary of State, at 2 (Feb. 13,
1984). Again, in 1987, President Reagan stated
that he would construe certain provisions of
the Foreign Relations Authorization Act, FY
1988 & 1989, including those that forbade ‘‘the
closing of any consulates,” in a manner that
would avoid unconstitutional interference
with the President’s authority with respect
to diplomacy. Pub. Papers of the Presidents:
Ronald Reagan 1542 (1987). Indeed, as long ago
as 1876, President Grant declared in a signing
statement that he would construe legislation
in such a way as to avoid ““implying a right
in the legislative branch to direct the closing
or discontinuing of any of the diplomatic or
consular offices of the Government,”” because
if Congress sought to do so, it would ““invade
the constitutional rights of the Executive.” 7
James D. Richardson (ed.) Messages and Pa-
pers of the Presidents 377-78 (1898).

Finally, it does not matter in this instance
that Congress has sought to achieve its ob-
jectives through the exercise of its spending
power, because the condition it would impose
on obligating appropriations is unconstitu-
tional. See United States v. Butler, 297 U.S. 1,
74 (1936); Issues Raised by Section 129 of Pub. L.
No. 102-138 and Section 503 of Pub. L. No. 102-
140, 16 Op. O.L.C. AT 30-31 (“*‘As we have said
on several prior occasions, Congress may not
use its power over appropriation of public
funds ‘to attach conditions to Executive
Branch appropriations requiring the Presi-
dent to relinquish his constitutional discre-
tion in foreign affairs.’’’) (citation omitted).

For the above reasons, we believe that the
bill’s provisions conditioning appropriated
funds on the building and opening of a Unit-
ed States Embassy in Jerusalem are uncon-
stitutional.

THE SECRETARY OF STATE,
Washington, DC, June 20, 1995.
Hon. ROBERT DOLE,
Majority Leader,
U.S. Senate, Washington, DC.

DEAR MR. LEADER: | am writing to express
my opposition to S. 770, which would compel
the Administration to move its Embassy to
Jerusalem. Given the sensitivity of the sub-
ject, it is important that there be no mis-
understanding on where we stand.

There is no issue related to the Arab-Is-
raeli negotiations that is more sensitive
than Jerusalem. It is precisely for this rea-
son that any effort by Congress to bring it to
the forefront is ill-advised and potentially
very damaging to the success of the peace
process.

I do not say this lightly. Nor do I say it
without recognizing the depth of feeling that
exists in the Congress about moving the U.S.
Embassy to Jerusalem. Both the President
and | am very much aware of this sentiment
and the reasons for it. The President ex-
pressed himself on this issue during the 1992
campaign and he stands by that position.
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But he also said at that time, and on a num-
ber of occasions since then, that he would
not take any step that would disrupt the ne-
gotiating process and the promotion of Mid-
dle East peace. And S. 770 would unmistak-
ably have that consequence.

The President’s commitment to promoting
peace in the Middle East has been one of his
key priorities in foreign policy. It is a com-
mitment all of his predecessors have had
since the time of Israel’s founding. The
President and | know how important the
achievement of peace with security is to Is-
rael and to our national interests. We have
worked very closely with Israel’s leaders to
pursue our common interests. The U.S.-Is-
raeli bilateral relationship has never been
stronger and the President and | are particu-
larly proud of that fact.

Our support for Israel will remain strong
and steadfast, and we will work actively to
help Israel achieve peace with her neighbors.
Given the extraordinary progress of the last
two years, that objective appears, for per-
haps the first time in history, to be within
reach. Having just returned from the Middle
East, | am even more persuaded of the oppor-
tunities for progress which can ultimately
produce a real peace. We must not take steps
that make it more difficult to achieve that
historic end.

Yet, there are few other issues that are
more likely to undermine negotiations and
complicate the chances for peace than pre-
mature focus on Jerusalem. The issues on
the table are complex enough without push-
ing to the fore perhaps the most sensitive
and emotional issue for Arabs and lIsraelis,
Muslims and Christians alike. The enemies
of peace would use the Jerusalem issue to in-
flame passions further and attack those who
want to see the negotiations succeed. Jerusa-
lem is a powerful symbol of the hopes and as-
pirations of all sides. As such it has the po-
tential to divide, to polarize, and to divert
attention from the critical issues now being
negotiated.

Palestinians and Israelis both understood
this reality when they agreed in the Declara-
tion of Principles that Jerusalem would be
covered in the permanent status negotia-
tions. They recognized that deferring this
highly sensitive issue as essential if progress
were to be made. The negotiations on perma-
nent status are slated to begin as early as
May 1996.

Safeguarding the negotiations is more
vital than ever. This process is now entering
an especially delicate period. Israelis and
Palestinians have set a July 1 date for an
agreement on the second phase of the Oslo
accords, including an agreement on elections
for a Palestinian Council. Israeli and Syrian
Chiefs of Staff are scheduled to begin discus-
sion on security issues on June 27. Few ac-
tions would be more explosive and harmful
to these efforts than for the United States—
as the key sponsor of this process—to be
pushing the Jerusalem issue forward. In fact,
we recently vetoed a Resolution in the Unit-
ed Nations Security Council which pushed
Jerusalem to the fore precisely for this rea-
son. Israeli Prime Minister Rabin recently
suspended land expropriations in Jerusalem,
effectively reducing the focus on the Jerusa-
lem issue. The last thing we should want is
for the U.S. at this very moment to put the
focus back on Jerusalem.

My opposition to this legislation is also
strongly rooted on constitutional grounds.
The Justice Department’s Office of Legal
Counsel has issued an opinion to the White
House Counsel concluding that the bill would
unconstitutionally invade exclusive Presi-
dential authorities in the field of foreign af-
fairs. Because the bill would seek to compel
the President to build and open an embassy
at a particular site for foreign policy rea-
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sons, it is incompatible with the separation
of powers under the Constitution. This is the
same position taken by this and previous Ad-
ministrations on comparable legislative ef-
forts to dictate the location of diplomatic
and consular facilities. Accordingly, | would
be remiss if | did not counsel the President
to protect against the unconstitutional in-
fringement on the prerogatives of his office.

In light of this, unless the policy and con-
stitutional concerns noted above are satis-
factorily addressed, | will recommend that
the President veto S. 770 if it is presented to
him. | wish it were otherwise, but for the
sake of Middle East peace and the Presi-
dent’s constitutional responsibility in for-
eign policy, | will have no choice but to do
SO.

Sincerely,
WARREN CHRISTOPHER.

Mr. KYL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. KYL. Mr. President, I, too, would
like to ask unanimous consent to have
printed in the RECORD at the conclu-
sion of my remarks an editorial from
the New York Times of May 29, 1995,
along with a brief with respect to the
constitutional prerogatives of the
President and the Congress, relating to
matters of this kind.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. KYL. Mr. President, let me make
a couple of very brief comments before
I take my place in the chair. | respect
the views presented by the Senator
from California. 1 will make additional
comments with respect to the issue of
the waiver as follows:

One of the problems that we have had
with this issue, generally, and one of
the reasons why Senator MOYNIHAN
brought his letter to the Senate, and
why all of us have been pursuing legis-
lation now to actually bring a close to
the issue and make it clear that we
will move our Embassy to Jerusalem,
is that the United States has always
found a reason not to do it. At the
time, those seemed like valid positions.
Obviously, we would not want a waiver
to provide a mechanism for continued
lip service to the concept without actu-
ally moving toward the actual reloca-
tion of the Embassy. That is why there
has been some question about how
waiver language should be inserted
into the bill.

Also, there is some oddity, | think, in
the matter that locating our Embassy
in a country’s capital would actually
be deemed to be contrary to the na-
tional security interest of the United
States. It seems to me that one has to
stretch it a little bit to find that to be
the case. Yet, | know there are those
who believe that, even at this point in
time, that is exactly the case. | think
it is important that if there is to be
some kind of waiver, it not be a waiver
that the President can exercise because
he has a policy dispute with the Con-
gress on when and under what cir-
cumstances the Embassy should be
moved. Such a waiver should be exer-
cised by the President only because he
finds that the national security inter-
ests of the United States require that.
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And the security of the United States
is not necessarily the same as peace in
the Middle East, which is not nec-
essarily the same as a controversy be-
tween Arabs and Israelis over the sta-
tus of peace discussions. So simply be-
cause it makes some Arabs anxious or
angry, or gives them a political issue,
is not, | think, a reason why such a
waiver would ever be exercised.

I also think it is important that the
whole world understand one point very
clearly—and | think, on this, we are
united—that when we talk about the
final status of Jerusalem, which is sub-
ject to negotiation between the parties
there, no one should suffer under any
illusion that the United States feels it-
self bound not to locate our Embassy
in West Jerusalem pending the out-
come of those negotiations. The State
of Israel’s rights with respect to west
Jerusalem, and our obligations and en-
titlements to put our Embassy in west
Jerusalem, are in no way dependent on
those final negotiations which do not
go to the political status of west Jeru-
salem insofar as the Israelis are con-
cerned.

To the point of the constitutional
concerns alluded to by the Senator
from California, there are differing
opinions on this. | am a very strong ad-
vocate of the power of the President in
this regard. I do not come lightly to
the point of view that Congress has a
prerogative in this case to require the
relocation of the Embassy. | think it is
good that the RECORD contain both the
arguments in support of the Presi-
dential and congressional power in that
regard. | am delighted to see them both
included in the RECORD at the conclu-
sion of this debate.

I think it is important that the un-
derstanding be with all parties that
whatever kind of waiver language may
or may not be included in this bill, it is
a temporary waiver only. We are not
talking about the ability of the Presi-
dent to simply continue year after year
after year, saying, gee, I am really
with you on this, but | think | find a
reason why we do not want to do it
right now. That is the intent of any
waiver. | know that is not what the
Senator from California was saying.

Should there by any waiver language
included, I want it to be crystal clear
on the record that nobody is talking
about a waiver which, however open-
ended it may or may not be, would
allow a President, every 6 months, to
simply say that because he has a dif-
ferent point of view than Congress on
this, he is going to refuse to implement
what the Congress has directed him to
do, finding that there is somehow a na-
tional security interest of the United
States involved.

Mr. President, | conclude by making
this point. | think the importance of
this issue is illustrated by the fact that
we have had difficulty in arriving at
the exact language because everybody
is concerned about what the impact of
it will be. Those are very legitimate
concerns. | am going to conclude by ad-
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dressing myself to those concerns. This
is not a tangential issue. It is symbolic
in one respect, but sometimes symbol-
ism is extraordinarily important. In
this case it is, regardless of how you
come down on this issue. If you are an
Arab, for example, one can argue that
this would make you very anxious and
concerned. Therefore, the symbolism of
it is very important. There are those,
in fact, who believe that it would be so
distressing to certain Arabs if the
United States exercises its legitimate
right to put our Embassy where we
want to, particularly since it is the
capital of the host country, and that
should not be considered to be a policy
matter with respect to our position in
these negotiations. But the fact of the
matter is that some people will see it
as that. Nobody should be allowed to
use—in a political campaign or in the
conduct of terrorism, or in negotia-
tions—the fact that a country like the
United States exercises its right to put
its Embassy in the capital of the host
country. That is not a legitimate con-
cern.

So while | understand the politics of
it, that is different from the legitimacy
of the issue.

The final point is this: Some people
have said, well, even though it is an ir-
rational and illegitimate argument,
people will make it. As a result, it
could bring a halt to the peace negotia-
tions even. People might stop talking
peace. There may be more demonstra-
tions over this, even though it is not a
legitimate position to be taken.

I will respond to that in this fashion
because it goes to the heart of the de-
bate. No one knows for sure. That is a
very legitimate concern among those
of us who are very, very supportive of
the peace process and want it to suc-
ceed. Certainly, the people in the re-
gion feel that much more even than
any of us in this body can.

I think it is also important to reflect
upon the history of U.S. foreign policy
and to note that every time the United
States has been firm, fair, resolute,
principled, consistent in its investiga-
tion of friendships and positions in the
world, the world has been better off for
that firm, principled expression.

It did not always suit nervous nellies
during the cold war, that Presidents
like President Reagan made firm state-
ments about our commitments, calling
the Soviet Union what at that time it
was and many Russians since have con-
firmed. Sure, in many respects it was
an evil empire. It made people very
nervous when President Reagan said it.
Many people say had the United States
not taken firm positions, had President
Reagan not spoken so clearly, that evil
empire would still exist today.

Had we not made it crystal clear to
the Chinese that they could not invade
Quemoy and Matsu Islands back in the
1960’s, they might have done so. Had we
made it clearer to Hitler that he would
not get away with an attack on Poland,
perhaps he would not have done so.

October 23, 1995

Mr. President, our history is replete
with examples of situations in which
history has shown that the world fre-
quently was thrown into conflict in
which great human suffering and loss
resulted because leaders at the time
were not firm enough and clear enough
in the expression of the principles that
stood behind their country’s positions.

In this case, | think a firm, clear
statement of something as simple as
the United States exercising its right
to put its Embassy in the capital of a
country as we have with every other
country in the world except Jerusalem,
I think to the extent that the United
States makes that statement very
clearly, we advance the ultimate cause
of fundamental peace, a peace that is
lasting. To that extent, | think it is
important that we do that prior to the
time that those negotiations are to be
concluded.

| think that deals generally with the
waiver issue however that issue is ulti-
mately resolved.

| see that Senator LEVIN is here, who
I know has a very strong interest in
the matter, as well as Senator HELMS,
the chairman of the Senate Foreign Af-
fairs Committee.

I relinquish the majority position to
Senator HELMS and Senator LEVIN, if
he would like to speak, although |
want to make a point, if 1 may, that
the unanimous consent to lift the pre-
ceding quorum call by the Senator
from California was premised upon the
point that it was limited to the discus-
sion of this issue and that it could not
be used to relate to an amendment of-
fered by the Senator from North Da-
kota, Senator DORGAN.

Subject to that agreement, |
happy to yield the floor.

EXHIBIT 1
[From the New York Times, May 29, 1995]
To PROMOTE PEACE, MOVE THE EMBASSY
(By Douglas J. Feith)

WASHINGTON.—There is something more
than Presidential politics behind the bills in
Congress to relocate the United States Em-
bassy in Israel from Tel Aviv to Jerusalem.
It is sensible policy.

If American support for Israel’s sov-
ereignty in Jerusalem remains an open ques-
tion, will this help promote peace? No. Alter-
natively, are Israel’s Arab interlocutors
likelier to make the philosophical adjust-
ments and political concessions necessary
for peace if they know that America’s sup-
port for Israel on Jerusalem is a closed ques-
tion?

This view—endorsed by the key Republican
sponsors of the bills, Senators Bob Dole and
Jon Kyl and the Speaker of the House Newt
Gingrich—has logic, though not the Clinton
Administration, on its side.

Since the beginning of the 20th century,
the Arab-Jewish conflict over Palestine has
been a fight over legitimacy. The Zionists
have asserted that the Jews have the right to
a state in at least part of Palestine. Arab
anti-Zionists have argued that all of Pal-
estine on both sides of the Jordan River is
Arab land and that the Jews have no right to
a state there.

In the conflict, periods of violence have al-
ternated with periods of quiet, though hos-
tility has persisted throughout. Quiet is a
type of peace, but in recent years diplomac