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rounds of ammunition. It also was modified
to carry one Sidewinder missile under each
wing, Snakeye bombs, fire bombs, rocket
packages and cluster bombs.

The OV-10D can carry a 20mm gun turret
with 1,500 rounds of ammunition.

During the Vietnam War, two OV-10Ds
were used for a variety of missions during a
six-week period and flew more than 200 mis-
sions in which they were credited with kill-
ing 300 enemy troops and saving beleaguered
outposts from being overrun by the com-
munists.

——————

TRIBUTE TO BEULAH G. VARNELL

Mr. HEFLIN. Mr. President, I want
to commend and congratulate an out-
standing employee of the Department
of Agriculture in Alabama, Beulah G.
Varnell. She has been working in var-
ious capacities for the Department
there for over 50 consecutive years.

Prior to joining the Department of
Agriculture’s Consolidated Farm Serv-
ice Agency [CFSA], Mrs. Varnell
worked at the Red Stone Arsenal in
Huntsville, AL, for a short period of
time. In 1945, she began work as Assist-
ant Clerk of Comnservation Materials
and the next year became Principal
Conservation Material Clerk. She pro-
gressed steadily over the next few
years to Senior Clerk in 1949.

Beulah Varnell has demonstrated ex-
ceptional ability to assuming and car-
rying out many programs, with pri-
mary responsibilities for administra-
tive, price support, conservation, wool
and mohair, and feed grain. She be-
came Chief Program Assistant in 1966
and is known across the State for her
knowledge of CEFSA programs and her
extraordinary ability to get the job
done and done well. This is reflected by
her willingness to help out with all
other programs in the county office.

She has worked for four different
CEO’s during her 50 years with the
agency. She has always donated annual
leave to the leave transfer recipients
and maintains 240 hours of annual
leave at the end of each year as indi-
cated by all available records. She cur-
rently has accumulated 4,103 hours of
sick leave, and has never been off work
for any extended period of time. There
is a familiar anecdote that Beulah once
had a wreck while on her way to work
and asked that her typewriter be
brought to her home so that she could
continue her duties uninterrupted.
That is dedication.

Beulah married Royce Varnell, who
is retired from the Tennessee Valley
Authority, in 1950. She is very close to
her family, including her brother, 3 sis-
ters, mnieces, and nephews. The
Varnell’s have two farms in
Rogersville, AL, one planted with soy-
beans, the other maintaining several
head of cattle. Beulah has lived on a
farm in Rogersville all her life and has
been associated with all aspects of
farming through personal experiences
and her job with CFSA.

She is an active member of the
Rogersville Church of Christ where she
teaches a class. Beulah and Royce have
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a garden every year and also maintain
a numerous assortment of flowers
around their home. In her spare time,
she enjoys crocheting and quilting. She
also enjoys spending time at the
camphouse on the Tennessee River, vis-
iting with friends and family.

In short, Beulah Varnell enjoys life
to its fullest, and is happiest when
helping others. She is a great asset to
CFSA and the Department of Agri-
culture, having always remained to-
tally dedicated to the needs of county
producers. I congratulate her and sa-
lute her as one of the best examples of
public service our Nation has to offer.

———

IS CONGRESS IRRESPONSIBLE?
LOOK AT THE ARITHMETIC

Mr. HELMS. Mr. President, the im-
pression will not go away: The $4.9 tril-
lion Federal debt stands today as a sort
of grotesque parallel to television’s En-
ergizer bunny that appears and appears
and appears in much this same way
that the Federal debt keeps going and
going and going—up, of course.

A lot of politicians talk a good
game—and talk is the operative word—
about reducing the Federal deficit and
bringing the Federal debt under con-
trol.

Control, Mr. President? As of yester-
day, Monday, July 17, at the close of
business, the total Federal debt stood
at exactly  $4,927,653,309,340.54, or
$18,705.46 per man, woman, and child on
a per capita basis. Res ipsa loquitur.
Some control.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Under
the previous order, morning business is
closed.

————

COMPREHENSIVE REGULATORY
REFORM ACT

The PRESIDING OFFICER. The Sen-
ate will now resume consideration of S.
343, which the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 343) to reform the regulatory
process and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dole amendment No. 1487, in the nature of
a substitute.

Levin (for Glenn) amendment No. 1581 (to
amendment No. 1487), in the nature of a sub-
stitute.

Ashcroft amendment No. 1786 (to amend-
ment No. 1487), to provide for the designation
of distressed areas within qualifying cities as
Regulatory Relief Zones and for the selective
waiver of Federal regulations within such
zones.

The PRESIDING OFFICER. The Sen-
ator from Missouri [Mr. Ashcroft].

AMENDMENT NO. 1786

Mr. ASHCROFT. Mr. President,
throughout the current debate on S.
343, regulatory reform, little has been
said about the devastating effects of
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regulations on America’s urban core
inner-city centers. Yet it is precisely
our Nation’s most distressed urban
areas which are really threatened as a
result of the onerous implications of
some of the regulations on the city
center. I believe it is time for us to
look at those regulations as they relate
to the cities and the potential for job
growth and development in those cit-
ies. And it is time for us to have a look
at whether or not we can mitigate the
impacts of regulation against some of
the areas where job development and
growth are most challenging.

So I have submitted an amendment
which is called the Urban Regulatory
Relief Zone Act of 1995, an amendment
to Senate bill 343, which is designed to
try to provide that kind of relief. I be-
lieve it is in the best interests of our
urban centers to be able to develop
waivers so when we really find the reg-
ulations are hurting the health, the
safety, the well-being, the security of
our citizens, that, in fact, those regu-
latory provisions can be waived in co-
operation with the Federal Govern-
ment to provide an opportunity for
jobs.

Mrs.
Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr.
will the Senator yield?

The PRESIDING OFFICER. The Sen-
ator from Texas [Mrs. HUTCHISON] is
recognized.

AMENDMENT NO. 1789 TO AMENDMENT NO. 1786
(Purpose: To provide for the designation of

distressed areas within qualifying cities as

regulatory relief zones and for the selec-
tive waiver of Federal regulations within
such zones)

Mrs. HUTCHISON. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mrs. HUTCHISON],
for herself and Mr. ASHCROFT, proposes an
amendment numbered 1789 to amendment
No. 1786.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the matter proposed to be added,
add the following:

“TITLE II—URBAN REGULATORY RELIEF
ZONES
SECTION 201. SHORT TITLE.

This Act may be cited as the “Urban Regu-
latory Relief Zone Act of 1995,

SEC. 202. FINDINGS.

The Congress finds that—

(1) the likelihood that a proposed business
site will comply with many government reg-
ulations is inversely related to the length of
time over which a site has been utilized for
commercial and/or industrial purposes in the
past, thus rendering older sites in urban
areas the sites most unlikely to be chosen
for new development and thereby forcing
new development away from the areas most

HUTCHISON addressed the

President,
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in need of economic growth and job creation;
and

(2) broad Federal regulations often have
unintended social and economic con-
sequences in urban areas where such regula-
tions, among other things—

(A) offend basic notions of common sense,
particularly when applied to individual sites;
(B) adversely impact economic stability;

(C) result in the unnecessary loss of exist-
ing jobs and businesses;

(D) undermine new economic development,
especially in previously used sites;

(E) create undue economic hardships while
failing significantly to protect human
health, particularly in areas where economic
development is urgently needed in order to
improve the health and welfare of residents
over the long term; and

(F) contribute to social deterioration to a
such degree that high unemployment, crime,
and other economic and social problems cre-
ate the greatest risk to the health and well-
being of urban residents.

SEC. 203. PURPOSES.

The purposes of this title are to—

(1) enable qualifying cites to provide for
the general well-being, health, safety and se-
curity for their residents living in distressed
areas by empowering such cities to obtain
selective relief from Federal regulations that
undermine economic stability and develop-
ment in distressed areas within the city; and

(2) authorize Federal agencies to waive the
application of specific Federal regulations in
distressed urban areas designated as Urban
Regulatory Relief Zones by an Economic De-
velopment Commission—

(A) upon application through the Office of
Management and Budget by an Economic De-
velopment Commission established by a
qualifying city pursuant to section 205; and

(B) upon a determination by the appro-
priate Federal agency that granting such a
waiver will not substantially endanger
health or safety.

SEC. 204. ELIGIBILITY FOR WAIVERS.

(a) ELIGIBLE CITIES.—The mayor or chief
executive officer of a city may establish an
Economic Development Commission to carry
out the purposes of section 205 if the city has
a population greater than 200,000 according
to:

(1) the U.S. Census Bureau’s 1992 estimate
for city populations; or

(2) beginning six months after the enact-
ment of this title, the U.S. Census Bureau’s
latest estimate for city populations.

(b) DISTRESSED AREA.—Any census tract
within a city shall qualify as distressed area
if—

(1) 33 percent or more of the resident popu-
lation in the census tract is below the pov-
erty line; or

(2) 45 percent or more of out-of-school
males aged 16 and over in the census tract
worked less than 26 weeks in the preceding
year; or

(3) 36 percent or more families with chil-
dren under age 18 in the census tract have an
unmarried parent as head of the household;
or

(4) 17 percent or more of the resident fami-
lies in the census tract received public as-
sistance income in the preceding year.

SEC. 205. ECONOMIC DEVELOPMENT COMMIS-
SIONS.

(a) PURPOSE.—The mayor or chief execu-
tive officer of a qualifying city under section
204 may appoint an Economic Development
Commission for the purpose of—

(1) designating distressed areas, or a com-
bination of distressed areas with one another
or with adjacent industrial or commercial
areas, within the city as Urban Regulatory
Relief Zones; and

(2) making application through the Office
of Management and Budget to waive the ap-
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plication of specific Federal regulations
within such Urban Regulatory Relief Zones.

(b) CoMPOSITION.—To the greatest extent
practicable, an Economic Development Com-
mission shall include—

(1) residents representing a demographic
cross section of the city population; and

(2) members of the business community,
private civic organizations, employers, em-
ployees, elected officials, and State and local
regulatory authorities.

(c) LIMITATION.—No more than one Eco-
nomic Development Commission shall be es-
tablished or designated within a qualifying
city.

SEC. 206. LOCAL PARTICIPATION.

(a) PUBLIC HEARINGS.—Before designating
an area as an Urban Regulatory Relief Zone,
an Economic Development Commission es-
tablished pursuant to section 205 shall hold a
public hearing, after giving adequate public
notice, for the purpose of soliciting the opin-
ions and suggestions of those persons who
will be affected by such designation.

(b) INDIVIDUAL REQUESTS.—The Economic
Development Commission shall establish a
process by which individuals may submit re-
quests to the Economic Development Com-
mission to include specific Federal regula-
tions in the Commission’s application to the
Office of Management and Budget seeking
waivers of Federal regulations.

(c) AVAILABILITY OF COMMISSION DECI-
SIONS.—After holding a hearing under para-
graph (a) and before submitting any waiver
applications to the Office of Management
and Budget pursuant to section 207, the Eco-
nomic Development Commission shall make
publicly available—

(1) a list of all areas within the city to be
designated as TUrban Regulatory Relief
Zones, if any;

(2) a list of all regulations for which the
Economic Development Commission will re-
quest a waiver from a Federal agency; and

(3) the basis for the city’s findings that the
waiver of a regulation would improve the
health and safety and economic well-being of
the city’s residents and the data supporting
such a determination.

SEC. 207. WAIVER OF FEDERAL REGULATIONS.

(a) SELECTION OF REGULATIONS.—An Eco-
nomic Development Commission may select
for waiver, within an Urban Regulatory Re-
lief Zone, Federal regulations that—

(1)(A) are unduly burdensome to business
concerns located within an area designated
as an Urban Regulatory Relief Zone; or

(B) discourages new economic development
within the zone; or

(C) creates undue economic hardships in
the zone; or

(D) contributes to the social deterioration
of the zone; and

(2) if waived, will not substantially endan-
ger health or safety.

(b) REQUEST FOR WAIVER.—(1) An Economic
Development Commission shall submit a re-
quest for the waiver of Federal regulations
to the Office of Management and Budget.

(2) Such request shall—

(A) identify the area designated as an
Urban Regulatory Relief Zone by the Eco-
nomic Development Commission;

(B) identify all regulations for which the
Economic Development Commission seeks a
waiver; and

(C) explain the reasons that waiver of the
regulations would economically benefit the
Urban Regulatory Relief Zone and the data
supporting such determination.

(¢) REVIEW OF WAIVER REQUEST.—No later
than 60 days after receiving the request for
waiver, the Office of Management and Budg-
et shall—

(1) review the request for waiver;

(2) determine whether the request for waiv-
er is complete and in compliance with this
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title, using the most recent census data
available at the time each applicant is sub-
mitted; and

(3) after making a determination under
paragraph (2)—

(A) submit the request for waiver to the
Federal agency that promulgated the regula-
tion and notify the requesting Economic De-
velopment Commission of the date on which
the request was submitted to such agency; or

(B) notify the requesting Economic Devel-
opment Commission that the request is not
in compliance with this Act with an expla-
nation of the basis for such determination.

(d) MODIFICATION OF WAIVER REQUESTS.—
An Economic Development Commission may
submit modifications to a waiver request.
The provisions of subsection (c) shall apply
to a modified waiver as of the date such
modification is received by the Office of
Management and Budget.

(e) WAIVER DETERMINATION.—(1) No later
than 120 days after receiving a request for
waiver under subsection (¢) from the Office
of Management and Budget, a Federal agen-
cy shall—

(A) make a determination of whether to
waiver a regulation in whole or in part; and

(B) provide written notice to the request-
ing Economic Development Commission of
such determination.

(2) Subject to subsection (g), a Federal
agency shall deny a request for a waiver only
if the waiver substantially endangers health
or safety.

(3) If a Federal agency grants a waiver
under this subsection, the agency shall pro-
vide a written statement to the requesting
Economic Development Commission that—

(A) describes the extent of the waiver in
whole or in part; and

(B) explains the application of the waiver,
including guidance for the use of the waiver
by business concerns, within the Urban Reg-
ulatory Relief Zone.

(4) If a Federal agency denies a waiver
under this subsection, the agency shall pro-
vide a written statement to the requesting
Economic Development Commission that—

(A) explains the reasons that the waiver
substantially endangers health or safety; and

(B) provides a scientific basis in writing for
such determination.

(f) AUTOMATIC WAIVER.—If a Federal agen-
cy does not provide the written notice re-
quired under subsection (e) within the 120-
day period as required under such sub-
section, the waiver shall be deemed to be
granted by the Federal agency.

(g) LIMITATION.—No provision of this Act
shall be construed to authorize any Federal
agency to waive any regulation or Executive
order that prohibits, or the purpose of which
is to protect persons against, discrimination
on the basis of race, color, religion, gender,
or national origin.

(h) APPLICABLE PROCEDURES.—A waiver of
a regulation under subsection (e) shall not be
considered to be a rule, rulemaking, or regu-
lation under chapter 5 of title 5, United
States Code. The Federal agency shall pub-
lish a notice in the Federal Register stating
any waiver of a regulation under this sec-
tion.

(i) EFFECT OF SUBSEQUENT ADMINISTRATION
OF REGULATIONS.—If a Federal agency
amends a regulation for which a waiver
under this section is in effect, the agency
shall not change the waiver to impose addi-
tional requirements.

(j) EXPIRATION OF WAIVERS.—No waiver of a
regulation under this section shall expire un-
less the Federal agency determines that a
continuation of the waiver substantially en-
dangers health or safety.

SEC. 208. DEFINITIONS.
For purposes of this Act, the term—



July 18, 1995

(1) “‘regulation” means—

(A) any rule as defined under section 551(4)
of title 5, United States Code; or

(B) any rulemaking conducted on the
record after opportunity for an agency hear-
ing under sections 556 and 557 of such title;

(2) “Urban Regulatory Relief Zone’’ means
an area designated under section 205;

(3) “‘qualifying city’ means a city which is
eligible to establish an Economic Develop-
ment Commission under section 204;

(4) ‘“‘industrial or commercial area’ means
any part of a census tract zoned for indus-
trial or commercial use which is adjacent to
a census tract which is a distressed area pur-
suant to section 205(b); and

(5) “‘poverty line’’ has the same meaning as
such term is defined under section 673(2) of
the Community Services Block Grant Act (42
U.S.C. 9902(2)).

SEC. 209. EFFECTIVE DATE.

The provisions of this title shall become
effective one day after the date of enact-
ment.”.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Mr. President, I
sent an amendment to the amendment
to the desk because I think Senator
ASHCROFT is doing a very important
thing for the urban areas of our coun-
try. It is clear that we need to do ev-
erything we can to create jobs in our
urban areas, and particularly in the
distressed parts of our urban areas.

I did make a minor amendment in
the change of the effective date, but I
support Senator ASHCROFT’S amend-
ment wholeheartedly and appreciate
his yielding the floor to me for this
short time.

Several
Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan [Mr. LEVIN], is rec-
ognized.

Senators addressed the

AMENDMENT NO. 1581

Mr. LEVIN. Mr. President, we all
want significant and meaningful regu-
latory reform. No one wants rules that
do not make sense. Nobody wants regu-
latory requirements that exceed real
needs. We want Government to be
smart, effective, reasonable, and prac-
tical.

There are plenty of regulatory horror
stories. Some are accurate and some
are not. There is more than enough evi-
dence for us to be convinced of the fact
that the regulatory process is broken
and needs fixing. We spent several
months in Governmental Affairs ear-
lier this year considering a bill intro-
duced by Senators ROTH and GLENN
which, with a few important amend-
ments, we reported to the full Senate
for its consideration. It was passed by
a unanimous, bipartisan vote of 15 to 0.
It has cost-benefit analysis, risk as-
sessment, legislative review, and a pro-
cedure for the review of existing rul-
ings. With a few modifications this is
the Glenn-Chafee substitute that is
now before us. It is tough medicine
that is designed to cure and not to kill
the regulatory process.

The Glenn-Chafee substitute is tough
because it would require, by law, that
every major rule be subject to a cost-
benefit analysis and, for key agencies,
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a risk assessment. It would require
that each agency assess whether the
benefits of the rule that it is proposing
or promulgating will justify the costs
of implementing it; and whether the
rule is the most cost-effective rule
among the various alternative pro-
posals.

These two elements are key to ra-
tional rulemaking. It is tough because,
by statute, it resolves once and for all
the role of the President in overseeing
the regulatory process. The bill gives
the President the authority to oversee
the cost-benefit analysis and risk as-
sessment requirements, and recognizes
the significant contribution that the
President can make to rational rule-
making.

It gives Congress the right to stop a
rule before it takes effect. It is tough
because it allows for judicial review of
an agency’s determination as to wheth-
er or not a rule meets the $100 million
economic impact test, and because a
rule can be remanded to an agency for
the failure of the agency to do the cost-
benefit analysis or risk assessment.

It is tough because it requires rules
scheduled for review to be subject to
repeal, should the agency fail to review
them in 10 years, according to the
schedule and requirements of this leg-
islation.

The Glenn-Chafee substitute also re-
flects some common sense, because it
recognizes that decisions about bene-
fits and costs are, by necessity, not an
exact science but an exercise of judg-
ment. It reflects common sense be-
cause it does not subject all rules to
congressional review, but only the
major rules. It reflects common sense
because it uses information as a tool
for assessing agency performance and
makes that information available for
everyone to judge and to challenge.

The Dole-Johnston amendment goes
too far. In its zeal for reform, it over-
reaches and damages the very process
that it sets out to repair.

It is not reform. It is overload. It is
like throwing a bucket of water to a
drowning person. It is as if a doctor is
tripling the prescribed dosage in order
to get a better effect. It ends up actu-
ally harming the patient instead of
helping.

While the Dole-Johnston substitute
is an improvement over S. 334, as intro-
duced, and has been improved in some
way, it still falls far short of the goal
that we need for regulatory reform,
which is to improve the regulatory
process so that it works better, results
in rules that make sense, and at the
same time we maintain the important
health, safety and environmental pro-
tections that Americans expect and de-
serve. The Dole-Johnston substitute
would bog down—rather than clean
up—the regulatory process, and would
put important health, safety, and envi-
ronmental protections needlessly at
risk.

The Cabinet officials of this adminis-
tration have issued a statement of pol-
icy stating that they would recommend
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that the President veto S. 343 in its
present form, as of July 10, 1995, when
the policy statement was written. The
summary states that the cumulative
effect of S. 343 would burden the regu-
latory system with additional paper-
work, unnecessary cost, significant
delay, and excessive litigation, and
then states in a very unusual document
that the Secretaries of Labor, Agri-
culture, Health and Human Services,
Housing and Urban Development,
Transportation, Treasury, Interior,
EPA, and the Director of OMB all
would make that recommendation for a
veto.

This document has been put in the
RECORD. It sets forth paragraph by
paragraph, issue by issue, and item by
item why the Dole-Johnston approach
represents overload, why it would
drown the system instead of repairing
it.

The Glenn-Chafee substitute would
fundamentally change, as we should,
the way that Federal regulatory agen-
cies do business. At the same time, it
would keep a system that would allow
us to preserve critically needed health,
safety, and environmental approaches.
The Glenn-Chafee substitute would
help prevent regulatory agencies from
issuing rules that are not based on
good common sense or on good science,
or that would impose costs that are not
justified by the benefits of the rule.
But it would not inhibit or prevent
agencies from taking the necessary
steps that the American public wants
to take to protect their health and
their environment and their safety.

The question here is the balance that
we are going to set. That is really the
issue. And it is an incredibly detailed
and arcane bunch of issues that we
must deal with. But if we make a big
mistake and go way too far and bog
down a system in a whole series of new
approaches subject to litigation, we
will end up doing a tremendous dis-
favor, not just to the American people
but to the business community itself,
which also needs the regulatory system
to work.

Glenn-Chafee strikes a good balance
in a number of ways. First, all Federal
agencies would be required to perform
and publish cost-benefit analyses be-
fore issuing major rules. The agencies
would be required to compare the costs
and benefits of not only the proposed
rule but of reasonable alternatives as
well, including non-regulatory, mar-
ket-based approaches. The agencies
would be required to explain whether
the expected benefits of the rule justify
the cost and whether the rule will
achieve the benefits in a more cost-ef-
fective manner than the alternatives.
The cost-benefit analysis would be re-
viewed by a panel of independent ex-
perts, and the agencies would be re-
quired to respond to peer reviewers’
concerns.

Under Glenn-Chafee, the major regu-
latory agencies would be required to
perform and publish risk assessment
before issuing major rules regulating
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risks to the environment, health, and
safety. The risk assessments would be
required to be based on reliable sci-
entific data, and would disclose and ex-
plain any assumptions and value judg-
ments. The risk assessment would have
to be reviewed by a panel of inde-
pendent experts, and agencies would
have to respond to peer reviewers’ con-
cerns. Federal agencies would be re-
quired to review important regula-
tions, eliminate unnecessary regula-
tions, and reform any that do not meet
the new standards that this bill would
create. If an agency fails to conduct a
review within the time required by the
schedule, it would be required to issue
a notice of proposed rulemaking to re-
peal the rule rather than to have the
rule automatically sunset. That rule-
making would have to be completed in
2 years. That is one of the key dif-
ferences between the two approaches
that we will be deciding a little later
on today.

Congress would have under Glenn-
Chafee 45 days before issuance of any
major rule to review the rule, to pre-
vent it from taking effect by passing
expedited procedures in a joint resolu-
tion of disapproval. That finally would
put elected representatives in a posi-
tion to assure that agencies’ rules are
consistent with Congress’ intent. And
this is the power that I have fought to
create as long as I have been in this
body.

Under Glenn-Chafee, covered agen-
cies would be required to set regu-
latory priorities, to address the risks
that are most serious and can be ad-
dressed in a cost-effective manner.
Agencies would be required to explain
and reflect these priorities in their
budget requests.

Every 2 years the President would be
required to report to Congress the cost
and the benefits of all regulatory pro-
grams and recommendations for re-
form. The OMB would be required by
law to oversee compliance with the
bill, and would be required to review
all major rules before issuance. This
would strengthen Presidential control
over regulatory agencies, particularly
the independent agencies.

The Glenn-Chafee substitute includes
all of the provisions that we need to
produce lasting and meaningful regu-
latory reform. In a number of respects
Glenn-Chafee goes farther than the reg-
ulatory reform bill passed by the House
of Representatives, H.R. 9, which does
not provide for the review of existing
regulations or congressional review, or
the integration of comparative risk
analysis into agency priority setting
and budget.

Glenn-Chafee goes past S. 1080, the
Omnibus Regulatory Reform bill that
passed the Senate overwhelmingly in
the 1980’s. And no one can seriously dis-
pute the fact that the GLENN-CHAFEE
substitute is a strong regulatory re-
form bill. Again, it passed the Govern-
mental Affairs Committee with state-
ments of just how strong it was just a
few months ago by a unanimous bipar-
tisan vote.
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How does that compare to Dole-John-
ston? Dole-Johnston would impose new
and sometimes conflicting decisional
criteria, essentially displacing stand-
ards in existing laws by forbidding
issuance of any rule unless the criteria
are met. This is one of the most trou-
bling features of the proposal. And one
of my concerns about Dole-Johnston is
that it would so encumber agencies
that it would swamp the regulatory
process rather than reform it, making
it a greater burden rather than a lesser
one.

No one can disagree—I do not think
anyone is arguing against this—that
we should only have rules where the
benefits justify the cost. The GLENN-
CHAFEE substitute has that standard. It
requires every agency to certify that
the benefits justify the costs, and if it
cannot so certify, to explain why.

The way that the Glenn-Chafee bill
works is that since all major rules are
presented to Congress 45 days before
they take effect, if there is a rule
which the agency head says is appro-
priate for whatever reasons but that
the benefits do not justify the cost, we
in Congress will then have an oppor-
tunity to decide whether or not such a
regulation whose benefits do not jus-
tify its costs should take effect. There
will be times where we will decide it
should, for whatever reason. It may be
that the underlying law requires it.
But where an agency head, as part of
the cost-benefit analysis, tells us that
the benefits do not justify the cost, we
then are in the position to decide
whether or not it is still our intention
that the rule go into effect. That is the
real power of the legislative review
process.

An agency may also not be able to
certify that the benefits justify the
cost because the underlying statute
may have required that the agency reg-
ulate without regard to the cost effect.

Congress may have decided that an
agency should issue a rule establishing
the safe level of a toxic element in the
air and that we want that level
achieved regardless of what the cost
implications might be. So assessing the
cost and the benefits may simply not
be an option for that agency. Well, we
want the agency to tell us that so that
we, elected officials, accountable to the
people, can decide: Do we really want
to impose a rule that has costs which
cannot be justified by the benefits? We
may pass laws that say that, but when
it comes to the rulemaking, we should
have an opportunity and be forced to
consider the actual costs that we are
imposing on this society. We have that
in the Glenn-Chafee substitute.

Now, the Dole-Johnston substitute
has a different approach. It says spe-
cifically that an agency cannot regu-
late unless it finds that the benefits
justify the costs, or if the rule cannot
satisfy that criteria, the rule must
meet three other tests including that it
adopts the least cost alternative and
that it results in a significant reduc-
tion in risk.
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Last week, we adopted an amend-
ment that reaffirmed what the spon-
sors of the bill had been saying in this
Chamber, that the decisional criteria
of their bill do not override any exist-
ing statute—and that was an important
issue to clarify—that where there is a
conflict between an underlying health,
safety or environmental law and the
decisional criteria of Dole-Johnston, it
is intended that the underlying statute
govern. But the problem is that prob-
ably in most cases there will not be a
direct conflict. And in those cases the
Dole-Johnston decisional criteria could
be interpreted as governing. So now let
us look at the criteria.

Least cost of the Dole-Johnston
decisional criteria would require that
an agency pick the least cost alter-
native in choosing how to regulate.
Now, on the surface that may sound
right, going with the least expensive,
but once the surface is scratched, this
approach not only fails the common-
sense test, it is inconsistent with the
cost-benefit test.

Why would we want to restrict Fed-
eral agencies to picking the cheapest
way to regulate when in many cases it
will not be the best way to regulate
and will not be the most cost effective
way to regulate? Why would we want
to deny agencies from getting the big-
gest bang for the buck out of the regu-
latory scheme? If going with the cheap-
est were always the best approach, we
would all be driving Yugos.

Now, if, for $100 million in costs, we
can save 1,000 lives, but for $110 million
in costs, we can save 2,000 lives, ought
we not be able to go with the slightly
more expensive approach for double the
savings in lives even though the lower
cost-smaller savings in lives approach
might meet the minimal statutory cri-
teria?

Statutes usually have a range. They
usually describe things in terms of
minimal safety and allow discretion for
the agency. Do we want to tell an agen-
cy that you cannot spend that extra 10
percent to double the savings in lives?
Is that really what we want to do?
Then why do the cost-benefit analysis?
There is an inconsistency.

Mr. JOHNSTON. Mr. President, will
the Senator yield?

Mr. LEVIN. I will be happy to yield
for a question. But before I do yield, let
me say this. I am going to get to the
issue which the Senator and I have dis-
cussed over the last few days, which is
whether or not there is an exception
then to the least-cost approach. I am
going to address that issue imme-
diately and then perhaps he could ask
a question after I address the exception
which the Senator from Louisiana has
pointed to as to why we are not driven
always to least cost. I know that is the
Senator’s position. However, the lan-
guage is quite clear. And I will be ad-
dressing what he calls an exception to
show that it is not an exception. But I
would be happy to get into that issue.

Mr. JOHNSTON. Is the Senator seri-
ously saying that if you can save, what
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was it, 10,000 lives for $1 million, that
for an extra $100,000 you could not save
another 1,000 lives—is the Senator real-
ly saying that he believes that about
our bill?

Mr. LEVIN. I do, because that is
clearly quantifiable. I just quantified
it. And that is the way the agencies
read the Dole-Johnston bill, and that is
why the agencies have written a state-
ment, and that is why the bill should
be amended, and that is why we have
discussed an amendment, one of a num-
ber of amendments to the Senator’s
bill. Since I have just quantified it, it
is not eligible for the exception. The
exception only applies where it is not
quantifiable, and I have just given a
quantified exception.

I have just said for $100 million you
can save 1,000 lives, but for $110 million
you can save 2,000 lives. Now, the Sen-
ator is going to say and has said, well,
that is nonquantifiable and therefore it
is subject to this exception, to the
least cost approach because the value
of a life cannot be quantified.

First of all, agencies do quantify it,
but, second, in my hypothetical I have
quantified it precisely and that is the
way the agencies read this language.
So we can sit here all day and debate
as to whether or not, when you have
1,000 lives as a quantified benefit, that
is quantified or nonquantified since for
many of us the value of a life cannot be
quantified.

Mr. ASHCROFT. Will the Senator
yield?

Mr. LEVIN. But the agencies read it
this way, and I think it should be clari-
fied.

I will be happy to yield for a ques-
tion.

Mr. ASHCROFT. Will the Senator
say that the benefit is the same benefit
if 100,000 lives are saved or if 200,000
lives are saved?

Mr. LEVIN. No.

Mr. ASHCROFT. It is a different ben-
efit.

Mr. LEVIN. I would say a different
benefit, both quantified but they are
different.

Mr. ASHCROFT. Both quantified.
And the cheapest 200,000 lives would be
a separate calculation.

It seems to me, if those are different
benefits, the agency would not be re-
quired then to employ the so-called
cheapest but could employ, it could
employ the benefit for the greater sav-
ings because it is a different benefit
and the calculation would be the
cheapest for that different benefit.

Mr. LEVIN. I would think the agency
should be able to do it, but under this
language the only exception, certain
exception to the requirement is to take
the least costly approach. And you can
only do it where it is a nonquantifiable
benefit, and I think the Senator would
agree with me this is a quantifiable
benefit.

Mr. ASHCROFT. That is right. But
since it is a different benefit, it is a dif-
ferent calculation. It seems to me that
if the benefit is different, that if the
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extra lives mean it is a different ben-
efit—

Mr. LEVIN. It is the same rule.

Mr. ASHCROFT. It is the same rule.
But if it is a different benefit, then it
is a different cost-benefit ratio and the
cheapest for the different benefit is the
superior one for which the Senator has
argued.

Mr. LEVIN. You would think that
the agency in applying that rule ought
to be able to spend the extra 10 percent
to double the number of lives.

Mr. ASHCROFT. My view is and my
question was——

Mr. LEVIN. Would the Senator agree
with that?

Mr. ASHCROFT. I would agree that
for a nickel more you can go first class
is the old way of saying that, and if
first class means that you get more
lives saved per value committed, I
think we would want to be able to do
that.

Mr. LEVIN. I think so, too.

Mr. ASHCROFT. My sense is that if
it is a different benefit——

Mr. LEVIN. The number is different.
If the Senator says a different benefit,
the number is different. It is twice as
large.

Mr. ASHCROFT. That is correct. And
it seems to me that means this bill
should be driving that—that if the
number is different, it is a different
benefit, and we should get to that num-
ber the cheapest way possible. In get-
ting to any other number, the cheapest
way possible should be our objective. If
we decide to save 120,000 lives, there is
a cheapest way to get there. And if we
want to save 100,000 lives, there is a
cheapest way to get there. And it
seems to me, since those are different
benefits, the Dole-Johnston proposal
would allow us to get to those benefits
by the cheapest strategy.

Mr. LEVIN. I think I would agree
with the Senator that we ought to try
to have a cost-benefit in what we do.
The problem is that when we legislate,
we do not say save 1,000 lives or we do
not say save 2,000 lives. What we say is
that the agency should regulate emis-
sion of a certain element going into the
air in order to achieve a safe level. And
then we give to the agencies typically,
because we do not know here precisely
what that safe level is frequently, some
discretion. And then the agency is told
to do a cost-benefit analysis.

That is our requirement in this bill,
to do a cost-benefit analysis. Now the
agency says—and this is my hypo-
thetical—the agency cost-benefit anal-
ysis says, for 100 million bucks, you are
going to save 1,000 lives. If you want to
spend $110 million, you are going to
save 2,000 lives.

Mr. ASHCROFT. You are doing some-
thing else; you are doing something
different.

Mr. LEVIN. If the Senator will yield,
that is what the cost-benefit analysis
describes to the agency doing that
analysis. The point is, will you allow
the agency, using that cost-benefit
analysis, to go to the $110 million in-
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stead of $100 million, even though the
$100 million may meet the minimum
threshold, since there is a range al-
lowed by definition, or else you would
not be doing the cost-benefit analysis?
You would not need to. It would not be
as relevant as it otherwise should be.
You are doing a cost-benefit analysis
most of the time because a range is
permitted, and if a range is permitted
under the statute, the question is then,
will you allow the agency discretion to
implement something more expensive
than the least costly, if you can, for a
small incremental amount to signifi-
cantly increase the benefit?

I think the intention of the sponsors
is to allow the agency to do so. How-
ever, we have pointed out over and over
again that the language of the bill does
not permit the agency to do it, because
it says that unless the benefit is non-
quantifiable—nonquantifiable—you
cannot go to anything but the least
costly.

Mr. JOHNSTON. Will the Senator
yield on that point?

Mr. LEVIN. So we have urged the
sponsors to strike the word ‘‘nonquan-
tifiable” before ‘‘benefit.”” When the
word ‘‘benefit” is defined earlier in the
statute, it says ‘‘quantifiable or non-
quantifiable.” But in this exception to
the requirement for least cost, the lim-
itation of nonquantifiable is before the
word ‘‘benefit.” In my hypothetical, I
have given a quantifiable benefit, 1,000
versus 2,000 and $100 million versus $110
million. Then the agencies read this
and I read this as being a quantifiable
benefit, thereby not subject to the ex-
ception.

The Senator from Louisiana has ar-
gued that that is a nonquantifiable
benefit because you cannot quantify
the value of a human life. Even if that
were conceded, the problem is that the
benefit that we are quantifying here is
the number of human lives, and agen-
cies read that as a quantifiable benefit.
I happen to think the intention of the
sponsors is that you are or should be
allowed to go to something more ex-
pensive than the least costly. That is
what they keep telling us. But the lan-
guage remains restricted in that way,
and that is what I am addressing.

Mr. JOHNSTON. Will the Senator
yield?

Mr. LEVIN. I will be happy to.

Mr. JOHNSTON. If we struck that
word ‘‘nonquantifiable,” I take it, it
would solve the Senator’s problem?

Mr. LEVIN. It would solve that par-
ticular problem in the criteria. That is
one of three problems, and it would
solve that problem.

Mr. JOHNSTON. If the Senator will
yield the floor, I am prepared to offer
such an amendment.

Mr. LEVIN. I am not prepared to
yield the floor. I will yield in about 10
minutes.

Mr. JOHNSTON. All right. I have an
amendment prepared to that effect.

Mr. LEVIN. I would like to finish my
statement, and then I will be happy to
yield. I want to commend the Senator
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for that change which has been the
subject of about a day’s debate here.

There is another criterion, so-called
decisional criterion, in Dole-Johnston
which is that the regulation must re-
sult in a significant reduction in risk.
That is another hurdle that the agency
has to go through before an agency is
allowed to regulate. This one does not
make sense either.

What if an agency can reduce the
risk for very little money but cannot
prove that it is a significant reduction
in the risk? Should an agency be able
to regulate if there is a reduction in
the risk to our safety or our food or the
environment which may be not a sig-
nificant reduction but is a reduction
and is worth doing on a cost-benefit
basis because the cost is so slight that
even though the benefit is not major,
nonetheless it is justified?

Dole-Johnston would establish a
whole new standard and would require
the agencies to show that the reduc-
tion in risk is significant, even though
the cost might be minimal.

The Department of Transportation
has informed us that if they had to
meet this test when regulating for
shoulder belts or for lap belts for the
back seat, that they may not have been
able to have met that test. The shoul-
der belt lessens the risk by 10 percent
over the reduction in the risk for the
lap belt, and they are not confident
that would meet the test for signifi-
cant. But the cost may be so nominal
that they may decide it is worth doing
anyway, although the benefit is not a
major benefit.

So there is another problem with the
decisional criteria which can be ad-
dressed by striking that word so that
the cost-benefit analysis will be driv-
ing this, even if the benefit is modest,
where the cost is far more modest.

Another problem with Dole-Johnston
is that each of the decisional criteria
that they set forth—and we have dis-
cussed two of them here—establishes
another basis for legal challenge. Each
of these criteria forms the basis for ju-
dicial review and judicial second-guess-
ing of the agency’s rulemaking deci-
sion.

For instance, if the agency decides
benefits justify the cost, did the agency
pick a rule that provides for market-
based and performance-based stand-
ards? Did the agency pick a rule that
was least costly? Were there any other
alternatives slightly less costly? Does
the rule provide for significant reduc-
tion in risk? What is significant? Was
the agency right in valuing the risk re-
duction as significant?

The litigation that is possible with
these decisional criteria is almost end-
less. The whole judicial review problem
with Dole-Johnston is another major
issue of concern, and we have spent
some time discussing this with the
sponsors, both on and off the floor.

We believe, based on what agencies
tell us, that courts would be asked to
interpret over 100 different issues. One
massive golden opportunity for litiga-
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tion is the requirement in the bill that
an agency consider and do a cost-ben-
efit analysis on every reasonable alter-
native presented to them. This is not
limited to a significant number of rea-
sonable alternatives. The agency is re-
quired to respond and do a cost-benefit
analysis for every reasonable alter-
native for regulation, and this is all
subject to judicial review.

What does that mean? Say an agency
is issuing a rule to establish a health
or safety standard for a toxic substance
in drinking water. They are looking
at—I am making up a substance, a
number here—the agency is looking in
the range of 12 parts per billion of a
certain substance. What happens if
somebody suggests 11%4 parts per bil-
lion; someone else suggests 12% parts
per billion; someone else suggests 11
parts per billion; someone else 13 parts
per billion? Each of these, let us as-
sume, the agency considers to be a rea-
sonable alternative. Under Dole-John-
ston, that requires the agency to con-
sider and do a cost-benefit analysis on
each of these possibilities. That anal-
ysis would then be subject to judicial
review to see why the agency did not
pick one of those other reasonable al-
ternatives. It is endless.

Another aspect, a judicial review
problem of Dole-Johnston is the fact
that the bill allows for interlocutory
appeals of an agency’s determination
as to whether or not a rule is major,
whether or not it should be subject to
a risk assessment, whether or not it
should be subject to a regulatory flexi-
bility analysis.

This is unprecedented in 50 years of
the Administrative Procedure Act. We
have not had interlocutory appeals
under the Administrative Procedure
Act. This is the opportunity to go to
the court and have judicial review of
an agency action before the action is
taken, before it is finalized.

In this case, that means that after an
agency has issued a notice of proposed
rulemaking, a party—it is not clear
what level of standing would be re-
quired by a party in order to bring an
interlocutory appeal—but a party to
the notice of rulemaking may take the
agency to court within 60 days to chal-
lenge the agency’s preliminary deci-
sion that a rule is not major, does not
need a risk assessment, does not need a
regulatory flexibility analysis.

When a rulemaking is at its early
stages, the public is expected to make
comments to the agency about the im-
pact of the rule. It may be that during
the rulemaking process, the agency is
presented with new and sufficient evi-
dence for the agency to decide that in-
deed the rule is a major rule, or is one
that does require a risk assessment, or
one that does require regulatory flexi-
bility analysis. But with the interlocu-
tory appeal, if a party did not chal-
lenge the agency at the beginning of a
rulemaking, it is foreclosed from rais-
ing a challenge at the end of the rule-
making, regardless of what is learned
during the actual rulemaking process.
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And that is why, when we were consid-
ering the Nunn-Coverdell amendment, I
noticed that I thought this was going
to hurt small businesses and small gov-
ernments because they are going to
lose the opportunity of learning about
the impact of a rule from rulemaking
so that they can challenge those crit-
ical issues after the final rule is adopt-
ed.

They are given an opportunity to
challenge it early when there is a pre-
liminary notice, but unless they take
that interlocutory approach, they are
then foreclosed from appealing at the
end of the process, after they know the
facts upon which they can make the
appeal. We are not doing a favor to
small businesses when we are doing
that.

On the other hand, if we allow them
both at the beginning and the end, then
you are going to have excessive litiga-
tion and two bites at the apple. So the
alternative that the Administrative
Procedure Act used all these years is to
say you can appeal these decisions at
the end of the rulemaking process. But
what this bill does for the first time is
creates this interlocutory appeal early
in the rulemaking process, thinking we
are doing a favor for small businesses
and small governments and, in fact, we
are not doing so at all.

Now, another consideration is the
strong concern by the Justice Depart-
ment that the court will entertain re-
quests by a party bringing an inter-
locutory appeal to suspend the rule-
making during the court’s consider-
ation of the appeal. That is a logical
request; we are making an interlocu-
tory appeal early in the rulemaking
and suspending the rulemaking pend-
ing the appeal. Although it is not ex-
pressly permitted by the legislation, it
is not expressly prohibited either.
Should the courts begin granting these
delays, months, and perhaps years,
would be added to the rulemaking proc-
ess.

The Glenn-Chafee substitute permits
judicial review of an agency’s deter-
mination as to whether or not a rule is
major, but that occurs after the final
rule is issued. The knowledge that a
rule can be challenged at the end on
that basis will make an agency proceed
with its determination very carefully.
It is an important deterrent, knowing
that its decision on that issue and a
number of other issues are subject to
appeal at the end of the process.

Another problem with the judicial re-
view in the Dole-Johnston substitute is
the change that it makes to section 706
of the Administrative Procedure Act.
That is another big difference in these
two pieces of legislation. The Dole-
Johnston bill not only establishes re-
quirements for cost-benefit analysis,
risk assessment, and for major rule-
making, but it also rewrites the Ad-
ministrative Procedure Act, which ap-
plies to all rulemaking, and, in doing
so, rewrites almost 50 years of case
law.
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With respect to judicial review, the
Dole-Johnston substitute adds a new
standard for judicial review of an agen-
cy’s rulemaking. For 50 years, the
standard has been arbitrary and capri-
cious for informal rulemaking and sub-
stantial evidence for formal rule-
making. The Dole-Johnston substitute
adds a third—substantial support in
the rulemaking file for the factual
basis of an informal rulemaking.

Now, I do not know the difference be-
tween substantial support and substan-
tial evidence. But I do know it will be
a greatly litigated issue. It may make
great business for the legal commu-
nity, but otherwise, it is going to be
doing nothing but producing mischief.

I have been advised that some judges
have stated there is very little dif-
ference between the substantial evi-
dence and the arbitrary and capricious
test. Other courts have articulated a
difference, concluding that the arbi-
trary and capricious test is more def-
erential to agency decisionmaking.

Now, the Dole-Johnston substitute
would add a whole new test, and briefs
will be filed and cases developed, split-
ting the hairs between substantial sup-
port and substantial evidence. Of
course, the difference between both is
arbitrary and capricious. We should
not do it. There is no reason given here
to do it. We are adding a new test with-
out any clarity. It is the difference be-
tween that test and the one currently
applied in the Administrative Proce-
dure Act. We are not doing anybody
who has to live in that regulatory proc-
ess a favor by doing that.

Now, another serious problem with
the Dole-Johnston substitute is the
provision on how existing rules are to
be reviewed, or lookback, as many of
us call it. Now, lookback is important.
It is important because we want rules
that have been in existence for years
and which have gone unchallenged, but
which may be causing serious prob-
lems, to be reviewed under the new
standards and the requirements of reg-
ulatory reform. But how we do that is
very important.

The Dole-Johnston substitute estab-
lishes a process by which, every b5
years, each agency reissues a schedule
for the review of rules. A rule, once put
on the schedule, is to be reviewed with-
in 10 years. However, Dole-Johnston
permits a private party to petition to
have a major rule added to the sched-
ule for review, and if it is, then that
major rule must be reviewed within 3
years. The 10-year review cycle for
these added rules is telescoped to with-
in the next 3 years.

S. 343, as originally introduced, was
severely criticized because, through
the use of multiple petitions—that is,
request the agencies to take certain ac-
tions—outside parties would be able to
control the priorities of a Federal
agency and divert and direct Federal
resources. While an attempt has been
made to address that problem, it still
remains.

By allowing persons to petition to
get major rules added to the schedule
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and then reviewed within 3 years, we
are right back where we were when the
original S. 343 was introduced, by hav-
ing agency priorities dictated by out-
side parties. Moreover, the bill allows
an outside party to petition to place a
major rule on the schedule of rules to
be reviewed, even if the agency is al-
ready included in the schedule. So even
though the agency has included a rule
on the schedule to be reviewed, an out-
side party could petition the agency to
include it on the schedule to be re-
viewed. Why? Because that way it gets
an earlier review. The agency may
have said we are going to review it in
the fourth, fifth, or seventh year, and a
party not satisfied with that, even
though the rule it is worried about is
already on the petition, is nonetheless
going to ask that it be put it on the
schedule anyway, because when it
wins—and it will win because, by defi-
nition, the agency would concur with
it—this time the party will get its rule
reviewed within 3 years.

Now, what that means is hundreds of
people in each agency, having an inter-
est in rules, every b years is going to be
jockeying for where on a schedule of
review its rule is going to be, and that
is judicially reviewable.

Now, mind you, it can take up to 10
years to review the rules on that sched-
ule. But every 5 years every agency—
many of them with hundreds of rules
and thousands of petitioners—is going
to have to adopt a schedule, and the
schedule is judicially reviewable. It
probably would take 5 years just to re-
view the petition and the judicial ap-
peals of people jockeying for support
for where on a schedule their rule is
going to be reviewed.

Finally, we get through all the ap-
peals, if the courts can figure all this
out. Hundreds of petitioners, hundreds
of rules, each agency, the 5 years
comes and what happens? Presumably,
you would think the agency would
have 10 years in which to find and im-
plement the schedule. No, every b years
they have to issue a new schedule.
Right in the middle of a 10-year review
period they have to issue a new sched-
ule which is subject to judicial review.

This is a prescription for regulatory
hash. This is going to be nothing but a
litigious mess with this kind of a sys-
tem.

We are not doing people a favor who
are now bedeviled by a regulatory proc-
ess, who are now wasting a fortune in
complying with rules that we should
not have adopted; that now we are in
court all the time challenging agen-
cies, by adopting a system which says
that we will review rules, where on the
schedule they go. It is all subject to
litigation. Anybody can challenge it. If
it is not on the schedule, that is sub-
ject to litigation.

Every agency has its own schedule.
There could be hundreds of rules that
an agency is implementing. That is not
an unusual number. There could be
thousands of people who are interested
in those rules who would have standing
to challenge that schedule.
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Finally, if you can get through that,
if you can get through that whole
bunch of roadblocks and hurdles, when
you are ready to start to implement
the schedule, a new b-year trigger be-
gins. You have to start all over again.

This is one of the reasons why we say
that this approach is too cumbersome
and that we will swamp the regulatory
process instead of simplify it, and in-
stead of eliminating the pieces of it
which are driving folks nuts.

There is broad agreement in this
body that we have overregulated, that
too often we have imposed costs with-
out adequate benefits, that we ought to
require cost-benefit analysis and risk
assessment, that we ought to look back
at existing rules. I do not think there
are two Members of this body that do
not agree with those principles.

The problem is whether or not we can
implement this in a way which will
allow agencies to breathe, so they can
carry on their functions of preserving
the health, safety and welfare of this
Nation, where we want them to do it.
Can we strip away from them the ex-
cess, without dumping on them such
impossible tasks that we are going to
tangle up the process so that nothing
can get done, and benefit nobody.

We have businesses that want these
rules to be reviewed. I think most
Members in this body want to review
existing rules according to new stand-
ards, but we have to do it in a way that
works; otherwise we can vote aye and
think we are doing something good for
our society, and end up creating a mon-
ster.

Every denial of a petition to be on
the schedule is subject to judicial re-
view. Then we have 60 days after publi-
cation of a final schedule to sue, to
have the court review the appropriate-
ness of the schedules as a whole, or the
denial of an individual petition to
place a major rule on the schedule.

All of these cases, in all of these
agencies, are supposed to be heard in a
circuit court of appeals for the District
of Columbia, and they all have to be
filed in the same timeframe. The court
of appeals will have to review all these
schedules and all these petition denials
in about the same time.

Now, additionally, Mr. President—
and I am almost done—there are seri-
ous problems with the multiple peti-
tions that are permitted by this legis-
lation. The Dole-Johnston bill adds
several new things that you can ask an
agency to do within a certain time pe-
riod and have a denial subject to judi-
cial review. Current law allows peti-
tions to an agency at any time for the
issuance, amendment, or repeal of a
rule. That is under current law.

So if you ask an agency to issue a
rule, amend a rule or repeal a rule, you
can file a petition, but there is no dead-
line in current law by which an agency
has to respond. If an agency does not
respond to that request, a petitioner
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can go to court and force the agency to
respond to the petition, if the agency
fails to do so.

Now, that is current law. So there is
an opportunity to go to court in that
narrow area where an agency fails to
respond to a petition for the issuance,
amendment, or repeal of a rule.

The Dole-Johnston substitute ex-
pands current law on petitions by add-
ing to the Administrative Procedure
Act two additional purposes for which
an interested person can petition an
agency. You can ask for the amend-
ment or repeal of an interpretive rule,
or the amendment or repeal of a gen-
eral statement of policy or guidance.
You can ask for the interpretation re-
garding the meaning of a rule or the
meaning of an interpretive rule or gen-
eral statement of policy or guidance.

Whereas, under current law if you
ask for the issuance, amendment, or re-
peal of a rule, and the failure to re-
spond is subject to a court interven-
tion, under the Dole-Johnston sub-
stitute, if you ask an agency to amend
or repeal or interpret an interpretive
rule, general statement of policy or
guidance, that also, now, becomes sub-
ject to judicial review.

Agencies do a lot more than issue
rules. They issue guidance all the time,
interpretations all the time, state-
ments of policy all the time, probably
by the thousands, in order to help peo-
ple understand and work through a
complicated regulatory system.

Under Dole-Johnston all of that—I do
not know and no one knows how many
thousands, tens of thousands, or hun-
dreds of thousands of requests there
are for interpretation and guidance
that are filed with these agencies each
year; we do not know—will now be sub-
ject to deadlines and to judicial review.
That is the block that we are super-
imposing on this regulatory process.

The agency can either deny or grant
those requests for all of that material
within 18 months. Judicial review is
immediate upon a denial. This, again,
is going to dramatically change an
agency’s control over its priorities and
its resources. Agencies can just simply
be overwhelmed—and I emphasize, this
is new. The ability to submit a request
is not new. They have been asked for a
decade. What is new is that now all
these requests for guidance and inter-
pretation are now going to be subject
to deadlines and court review. That is
what is new, massively new, over-
whelmingly new.

We should be trying to downsize Gov-
ernment, not swamp it. We should not
let the agencies become total victims
of random and multiple tugs and pulls
from either individuals or interests
that have special axes to grind.

Agencies also have a national pur-
pose to be achieved. They have not
done an adequate job of responding to
individuals. Everyone in our office
spends too much time trying to force
agencies to respond to our constitu-
ents—sometimes just to respond, much
less to respond fairly or in an appro-
priate way.
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They have to do a much better job.
This will overwhelm an agency by pro-
viding court appeals, following dead-
lines, even where there is a response,
because the response is subject to judi-
cial review.

Now, there are two additional oppor-
tunities, in addition to what I have
just said, that Dole-Johnston makes
available to people who are making re-
quests of rulemaking agencies.

Any interested person can petition
an agency under Dole-Johnston to re-
view a risk assessment, other than a
risk assessment that is used for a
major rule. The agency must act with-
in 180 days under that petition and the
agency denial of the petition would be
judicially reviewable as a final agency
action.

Also, any person subject to a major
rule can petition an agency to modify
or waive specific requirements of the
major rule and authorize such person
to demonstrate compliance through al-
ternative means not otherwise per-
mitted by the major rule. The agency
must act on that petition within 180
days.

Now, while there appears to be no ju-
dicial review of any agency action with
respect to this latter petition process,
nonetheless, given the number of peo-
ple who are subject to major rules, an
agency could be flooded with petitions
for alternative means of compliance,
each of which would have to be re-
sponded to within 180 days.

A big part of the legislation which all
of us are working on, and some of us
are struggling with, is to get agencies
to prioritize their regulatory activity
so that we are putting Government re-
sources on the most important risks,
the most important dangers, and not
spending excessive time and effort with
less significant matters. Opening each
and every agency to their responsi-
bility to not only respond but to defend
against hundreds, probably thousands
of new kinds of petitions for specific
regulatory actions, takes us in the op-
posite direction. The Dole-Johnston
substitute tries to address it by pro-
viding for a consolidation of some of
the petitions that are permitted in the
bill, and for the judicial review of those
petitions. But that is only for petitions
relating to major rules. Petitions re-
lated to nonmajor rules are treated the
same as the original Dole bill and can
be made at any time and as often as
people like.

Dole-Johnston provides a procedure
for the review of existing rules. Each
agency would be required to issue a
proposed schedule for the review of
rules which can contain major and
nonmajor rules. Those schedules would
be subject to public notice and com-
ment. Private persons can also petition
an agency to add a major rule to the
schedule. A petitioner has to show that
the rule is major and that there is a
substantial likelihood that it does not
meet the decisional criteria in the bill.
All the petitions must be filed within a
limited time period while the schedule
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for the review of rules is being consid-
ered. The schedule is issued every 5
years, and rules on the schedule are to
be reviewed within 10 years, as we have
said, with the possibility of a couple of
years’ extension.

However, if a petitioner is successful,
the Dole-Johnston substitute provides
that the review of the petitioned rule
gets bumped up to the first 3 years of
the 10-year period. So any rule that is
added to the schedule by petition must
be reviewed, not within 10 years, but
within 3 years. And, if it succeeds, it
then bumps a rule that was already
within that 3-year period, presumably,
since there are a finite number of rules
that can be reviewed within a 3-year
period.

So you are going to have all the jock-
eying and all the petitions filed in the
court in order to try to get a position
on the schedule which is high up. And
if one fails, then there is a petition to
get on the schedule so that you can get
a higher position. Once the final sched-
ule for each agency is published, again,
parties will have 60 days to file suit
and suit can be brought to challenge
the denial of being on the schedule. Or
even in the event that you are on the
schedule, again, you can bring a suit in
order to improve your position.

Mr. President, let me conclude by
saying this. The Dole-Johnston sub-
stitute simply goes too far. In its effort
to reform it will swamp the very proc-
ess that it sets out to repair. It is not
reform, it is bureaucratic overload. It
is like throwing a bucket of water to a
drowning person instead of a rope. The
Glenn-Chafee proposal, that we will be
considering later on today and voting
on, embodies the bill passed by the
Governmental Affairs Committee. It is
reform, it is not overload. We simply
must do two things and can do two
things. We can have reform of the regu-
latory process, but we can do it in a
way that does not jeopardize important
health, safety, and environmental pro-
tections which have improved our lives
in America.

We want to be able to trust the water
we drink and the food that we eat and
the air that we breathe and the planes
that we fly and the bridges that we
cross. And we can have that. We can
avoid regulatory excess. And the way
to do that is to adopt the Glenn-Chafee
substitute.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
INHOFE). The Senator from Rhode Is-
land.

Mr. CHAFEE. Mr. President, the
amendment I am offering with Senator
GLENN and many of our other col-
leagues is a solid proposal for regu-
latory reform. The purpose of regu-
latory reform legislation is to improve
the quality of the regulations that are
issued by the Federal agencies. That is
what we are trying for. What we want
to do is to weed out the bad rules, the
rules that do not make sense. We want
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the science and the economics used to
design rules to be of the best quality.
And we want rules with flexibility
built in, to make the compliance bur-
den as small as possible.

I believe the Glenn-Chafee substitute
accomplishes many reforms. Let us
tick a few off. It requires a cost-benefit
analysis for every major rule. It re-
quires agencies to select the most cost
effective option that achieves the goals
establish by the law. It requires agen-
cies to select regulatory options that
provide the greatest flexibility for
compliance and recognize the compli-
ance difficulties faced by small busi-
nesses and towns, small towns. It re-
quires rules with costs that are greater
than the benefits to be identified be-
fore they are promulgated. It requires
OMB to review the cost-benefit studies
in an open process that gives access to
all those with an interest. It estab-
lishes expedited procedures for Con-
gress to review major rules before they
become effective, so that poorly drawn
rules with unjustified costs can be
stopped. That is the 60-day review proc-
ess that we have. It includes clear prin-
ciples for risk assessment. It requires
each agency to establish a peer review
process, ensuring that the science used
to make important determinations is
the best available. It requires agencies
to develop an agenda to review existing
rules and to repeal rules that are no
longer needed or that cost too much.

It gives courts authority to enforce
the review requirements of the Regu-
latory Flexibility Act, ensuring that
rules affecting small businesses and
small towns recognize their compliance
problems. And it requires agencies to
reexamine budgetary and enforcement
priorities and to modify programs to
maximize the reduction in risks to
health and to the environment.

OK, it does all of those things. These
are important steps that will improve
the quality and reduce the compliance
burden of Federal regulations. Some
people have said, ‘‘Oh, the Glenn-
Chafee bill is just status quo. It just re-
peats what we have now.”” That is abso-
lutely not so, as he have delineated in
the prior points. Now, these are impor-
tant steps that will improve the qual-
ity and reduce the compliance burden
of Federal regulations. I am confident
that these steps can be taken without
undermining our environmental or
health laws.

But there are several other things,
so-called reforms, that this bill does
not have. And they are not reforms at
all, they are steps backward.

It does not include extensive special
interest petitions to force endless
rounds of review for every new and ex-
isting rule, risk assessment, and en-
forcement action taken by an agency.
That is what Senator LEVIN was talk-
ing about.

It does not direct agencies to pick
the least costly action a statute al-
lows. Under the least cost approach an
agency can not go for a slightly more
expensive approach that will produce
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many more benefits. You are locked in
at the lowest cost, and that is not
good.

It does not allow Federal judges to
second-guess the complex data, as-
sumptions, and calculations that are
developed through risk assessment to
support a rule. The judges cannot go
fishing back into all of that.

It does not automatically sunset ex-
isting rules because an agency did not
have the resources to carry out a re-
view ordered by a court.

It does not waste millions and mil-
lions of taxpayers’ dollars on studies
and assessments and lawsuits for minor
rules.

And it does not delay for months,
even years, needed and justifiable rules
to protect health and safety and the
environment while endless rounds of
review are conducted to ensure that
rules meet a standard of near perfec-
tion.

Senator GLENN has many times sug-
gested a two-part test for the Senate to
use in comparing these two bills. I rec-
ommend to my colleagues that they
pay attention to these two points.

First, would the bill produce better
rules, rules that are more cost effective
and have a foundation in good science
and economics?

Second, does the bill threaten to un-
dermine the health, safety and environ-
mental protection that has been
achieved by the laws we have enacted
over the past 25 years?

We want reform without a rollback.
That is the test.

The Glenn-Chafee amendment passes
that test. It incorporates all the sig-
nificant reforms that the Senate adopt-
ed in 1982 when we considered, on this
floor, S. 1080. That was a splendid piece
of legislation. It was acclaimed by all
as a thoroughgoing reform. In addition
to the provisions of cost-benefit anal-
ysis and congressional veto that were
included in S. 1080, the Glenn-Chafee
amendment has new principles for risk
assessment, an agenda to review exist-
ing regulations and steps to realign
priorities based on risk. It goes well be-
yond S. 1080.

S. 1080 was adopted on the floor of
this Senate 93 to nothing. I suspect the
distinguished senior Senator from Lou-
isiana voted for it. He certainly did not
vote against it. Maybe he was not
present, but he has a good attendance
record so I suspect he voted for that
bill. It was good enough in 1982.

The Glenn-Chafee amendment would
catch poorly drawn or costly rules.
Cost-benefit analysis is required of
major rules. Courts can enforce this re-
quirement. OMB is to oversee the prep-
aration of these cost-benefit studies.
The information on the costs and bene-
fits of each rule will be sent to Con-
gress, lay over there for 60 days before
a rule becomes effective. Congress can
veto the rule.

From the debate on this issue it ap-
pears that Congress may well receive
between 500 and 1,000 rules every year
under this congressional review proc-
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ess. If even a small minority of the
Members of this body want reconsider-
ation of a particular rule, it will be
easy enough to ensure that a vote on
the resolution occurs.

Now, I am currently serving as chair-
man of the Environment and Public
Works Committee, and I have some
concern about the workload that this
so-called reform will create, having
coming before us between 500 and 1,000
rules every year. But this is real re-
form. I expect we will be voting on
many resolutions and many times will
force agencies to reconsider their rules.
If a bad rule gets through, we will have
no one to blame but ourselves here in
Congress; we let it happen. We can stop
bad rules under the reform provisions
that are contained in the Glenn-Chafee
amendment. Once Congress has this
veto mechanism in place, judicial re-
view will become less important as a
method to weed out bad rules. Courts
will be reluctant to overturn a rule
that has been issued by the executive
branch and cleared in an expedited
fashion in Congress.

The Glenn-Chafee amendment will
bring significant changes to the regu-
latory process.

I do not think the underlying John-
ston substitute passes the two-part test
that Senator GLENN has outlined. I am
concerned that it may prevent timely
action to protect human health and
safety and the environment. I know
that is not what the authors intended,
but I believe it will have this result.

The reforms are so far-reaching they
could paralyze the Federal agencies.
That is what Senator LEVIN has been
talking about. It is very difficult to
issue a significant rule to protect
human health or the environment even
under the procedures in place today.
With the new hurdles erected by the
substitute, S. 343, it could well become
impossible to get a rule enacted.

Now, Mr. President, last week the
senior Senator from Illinois described
the experience his State had with cost-
benefit analysis. Illinois passed a law
in 1978 with cost-benefit provisions
similar to those in this Johnston sub-
stitute. The Illinois law did not work.
It was repealed. Everybody in Illinois
that had any experience with their
cost-benefit law will tell you it just
plain does not work.

You do not have to go to Illinois to
learn about the experience with cost-
benefit analysis. We had that experi-
ence here with the Federal law. We
have one environmental law, the Toxic
Substances Control Act. This is called
TSCA. That contains many of the same
procedures that are set forth in the un-
derlying substitute.

So we have been down this road be-
fore. Now, Yogi Berra said you can see
a lot by looking, and you can see a lot
by looking. We can learn a lot from
this so-called TSCA experience. The
lawyers who wrote this bill that is be-
fore us now, the Johnston substitute,
must have used this TSCA experience
and the TSCA law as a model. TSCA is
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a cost-benefit statute. To issue a rule
under TSCA, EPA must determine that
the benefits of the rule justify the
costs.

Under TSCA, EPA is required to im-
pose the least burdensome regulation,
just like the Johnston bill does. TSCA
requires that all of the available regu-
latory options be considered to deter-
mine which is the least burdensome.

Now, this is an important illustra-
tion, Mr. President. We have been down
this road before. We have something
actually before us that is nearly ex-
actly the same as the Johnston sub-
stitute, the so-called Toxic Substances
Control Act. How did it work?

EPA, under this TSCA bill, is re-
quired to produce substantial evidence
in the record to support its rulemaking
determination. That is what the John-
ston substitute requires.

Now, when it was enacted in 1976,
many in Congress claimed that TSCA
would become the most powerful of all
the environmental statutes. It appears
to authorize EPA to regulate virtually
any chemical in commerce, for any ad-
verse effect, in any environmental me-
dium, in products and in the work-
place. TSCA was to be the law that in-
tegrated all our environmental goals
under one umbrella.

However, TSCA has been a disaster.
EPA has only attempted one major
regulatory action since TSCA was
passed nearly 20 years ago. EPA
worked on that one rule for 10 years. It
reviewed hundreds of health studies,
spent millions of dollars reviewing the
comments and the data from the indus-
tries to be regulated. The rule was
issued after 10 years, and it was imme-
diately challenged in court under the
special judicial review standards that
apply to TSCA, which are the same
standards that would be imposed on all
laws under the Johnston amendment.
So we have been down this track. Now,
what happens? The rule was overturned
by the Fifth Circuit Court of Appeals.

I ask unanimous consent, Mr. Presi-
dent, that the opinion of the court be
printed in the RECORD after my com-
ments this morning.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. CHAFEE. The reason the court
gave for vacating the rule was the fail-
ure of EPA to provide substantial evi-
dence in the record to support its ac-
tions. You did not do enough, they
said.

The substantial evidence test does
not apply to any other environmental
laws, only to TSCA, and the only rule
ever attempted under TSCA was over-
turned by the courts because EPA did
not meet a test, a test that under the
Johnston amendment would apply to
all our environmental laws.

Reading the decision, one gets the
impression that even if EPA had passed
the substantial evidence test, the rule
would have been thrown out on other
grounds. The court said that EPA had
not considered a sufficient number of
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regulatory alternatives because it only
did cost estimates on five options, not
all of the possible options. The court
said EPA had not satisfied the require-
ment that it impose the least burden-
some option because it had not pre-
sented any evidence the least burden-
some option was among the five consid-
ered.

One could almost conclude that those
who drafted the regulatory reform bill
before the Senate—in other words, the
Johnston substitute—did so with the
Fifth Circuit Court’s ruling in mind.
Every hurdle that has made TSCA a
useless law to protect health and envi-
ronment is rolled up in this bill before
us today. It applies across all of our
health and our safety and our environ-
mental statutes. No wonder the admin-
istration says it will veto the Johnston
bill if it passes.

Mr. President, if the Senate will be
guided by the two questions Senator
GLENN set out—first; will real reform
occur; and, second; will environmental
laws be protected or will they be under-
mined—only one of the two proposals
before us today passes that muster.
The Glenn-Chafee amendment contains
a series of steps that will improve the
quality and reduce the burden of Fed-
eral regulations. It does so without
threatening to undermine our environ-
mental and safety laws.

The other bill may be described by
Senator JOHNSTON as a tougher reform
bill. No doubt more rules will be
blocked by that bill. Under that bill, it
could well result that Federal regu-
latory agencies would be brought to a
virtual standstill. That is what I am
confident will happen if this bill should
ever become law, which fortunately has
a slim chance of occurring.

But that is not the goal of regulatory
reform, to have the whole regulatory
process of our Federal Government
brought to a halt. I am sure Senator
JOHNSTON and proponents of his bill be-
lieve setting high standards for regula-
tions will get better rules. But in mak-
ing the hurdle too high, so high that
needed rules, rules that are fully justi-
fied by their benefits, can never reach
the level of perfection that is de-
manded, they are blocked by endless
rounds of review.

While those on the other side may
charge that the Glenn-Chafee amend-
ment achieves only modest improve-
ment in regulations, I fear that the un-
derlying substitute may result in no
health and environmental regulations
at all. If that is the objective, fine. If
the objective is we do not want any
rules, and apparently we are going to
pass everything in infinite detail in the
laws that we pass, that is one thing,
but certainly, in my judgment, that is
not the best course for our Nation.

I thank the Chair.
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EXHIBIT 1
CORROSION PROOF FITTINGS, ET AL., PETI-

TIONERS, v. THE ENVIRONMENTAL PROTEC-

TION AGENCY AND WILLIAM K. REILLY, AD-

MINISTRATOR, RESPONDENTS

No. 89-4596.

United States Court of Appeals, Fifth Cir-
cuit, Oct. 18, 1991.

On Motion for Clarification Nov. 15, 1991.

Rehearing Denied Nov. 27, 1991.

Petition was filed for review of final rule
promulgated by Environmental Protection
Agency (EPA) under Toxic Substances Con-
trol Act section prohibiting future manufac-
ture, importation, processing, and distribu-
tion of asbestos in almost all products. The
Court of Appeals, Jerry E. Smith, Circuit
Judge, held that: (1) foreign entities lacked
standing under Act to challenge rule; (2)
EPA failed to give required notice to public,
before conclusion of hearings, that it in-
tended to use ‘‘analogous exposure’’ data to
calculate expected benefits of product bans;
and (3) EPA failed to give adequate weight to
statutory language requiring it to promul-
gate least burdensome, reasonable regula-
tion required to protect environment ade-
quately.

The Environmental Protection Agency
(EPA) issued a final rule under section 6 of
the Toxic Substances Control Act (TSCA) to
prohibit the future manufacture, importa-
tion, processing, and distribution of asbestos
in almost all products. Petitioners claim
that the EPA’s rulemaking procedure was
flawed and that the rule was not promul-
gated on the basis of substantial evidence.
Certain petitioners and amici curiae contend
that the EPA rule is invalid because it con-
flicts with international trade agreements
and may have adverse economic effects on
Canada and other foreign countries. Because
the EPA failed to muster substantial evi-
dence to support its rule, we remand this
matter to the EPA for further consideration
in light of this opinion.

I
Facts and Procedural History

Asbestos is a naturally occurring fibrous
material that resists fire and most solvents.
Its major uses include heat-resistant
insulators, cements, building materials, fire-
proof gloves and clothing, and motor vehicle
brake linings. Asbestos is a toxic material,
and occupational exposure to asbestos dust
can result in mesothelioma, asbestosis, and
lung cancer.

The EPA began these proceedings in 1979,
when it issued an Advanced Notice of Pro-
posed Rulemaking announcing its intent to
explore the use of TSCA ‘‘to reduce the risk
to human health posed by exposure to asbes-
tos.” See 54 Fed. Reg. 29,460 (1989). While
these proceedings were pending, other agen-
cies continued their regulations of asbestos
uses, in particular the Occupational Safety
and Health Administration (OSHA), which in
1983 and 1984 involved itself with lowering
standards for workplace asbestos exposure.!

An EPA-appointed panel reviewed over one
hundred studies of asbestos and conducted
several public meetings. Based upon its stud-
ies and the public comments, the EPA con-
cluded that asbestos is a potential car-
cinogen at all levels of exposure, regardless
of the type of asbestos or the size of the
fiber. The EPA concluded in 1986 that expo-
sure to asbestos ‘‘poses an unreasonable risk
to human health’ and thus proposed at least
four regulatory options for prohibiting or re-
stricting the use of asbestos, including a
mixed ban and phase-out of asbestos over ten
years; a two-stage ban of asbestos, depending
upon product usage; a three-stage ban on all
asbestos products leading to a total ban in
ten years; and labeling of all products con-
taining asbestos. Id at 29,460-61.
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Over the next two years, the EPA updated
its data, receiving further comments, and al-
lowed cross-examination on the updated doc-
uments. In 1989, the EPA issued a final rule
prohibiting the manufacture, importation,
processing, and distribution in commerce of
most asbestos-containing products. Finding
that asbestos constituted an unreasonable
risk to health and the environment, the EPA
promulgated a staged ban of most commer-
cial uses of asbestos. The EPA estimates
that this rule will save either 202 or 148 lives,
depending upon whether the benefits are dis-
counted, at a cost of approximately $450-800
million, depending upon the price of sub-
stitutes. Id. at 29,468.

The rule is to take effect in three stages,
depending upon the EPA’s assessment of how
toxic each substance is and how soon ade-
quate substitutes will be available.2 The rule
allows affected persons one more year at
each stage to sell existing stocks of prohib-
ited products. The rule also imposes labeling
requirements on stage 2 or stage 3 products
and allows for exemptions from the rule in
certain cases.

Section 19(a) of TSCA, 15 U.S.C. §2618(a),
grants interested parties the right to appeal
a final rule promulgated under section 6(a)
directly to this or any other regional circuit
court of appeals. Pursuant to this section,
petitioners challenge the EPA’s final rule,
claiming that the EPA’s rulemaking proce-
dure was flawed and that the rule was not
promulgated based upon substantial evi-
dence. Some amici curiae also contend that
the rule is invalid because it conflicts with
international trade agreements and may
have adverse economic effects on Canada and
other foreign countries. We deal with each of
these contentions seriatim.

II
Standing
A
Issues Raised Solely by Amici Curiae

[1] The EPA argues that the briefs of two
of the amici curiae, Quebec and Canada,
should be stricken because they improperly
raise arguments not mentioned by any peti-
tioner. To the extent that these briefs raise
new issues, such as the EPA’s decision not to
consider the adverse impacts of the asbestos
ban on the development of the economies of
third-world countries, we disregard these ar-
guments.? At times, however, the briefs raise
variations of arguments also raised by peti-
tioners. We thus draw on these briefs where
helpful in our consideration of other issues
properly brought before this court by the
parties.

[2] The EPA also asserts that we cannot
consider arguments raised by the two amici
that relate to the differences in fiber types,
sizes, and manufacturing processes because
these differences only are raised by the peti-
tioners within the context of prohibiting spe-
cific friction products, such as sheet gaskets
and roof coating. This is, however, a role
that amici are intended to fill: to bridge gaps
in issues initially and properly raised by par-
ties. Because various petitioners urge argu-
ments similar to these, we properly can con-
sider these specific issues articulated in the
amici briefs.4

B

Standing of Foreign Entities Under TSCA

The EPA also contends that certain for-
eign petitioners and amici do not have stand-
ing to contest the EPA’s final rule. In its
final rulemaking, the EPA decided to ex-
clude foreign effects from its analysis.
Cassiar Mining Corporation, a Canadian min-
ing company that operates an asbestos mine,
and the other Canadian petitioners believe
that the EPA erred by not considering the
effects of the ban on foreign countries and
workers.
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[3] At issue in this case is a question of
prudential standing, which is of less than
constitutional dimensions. The touchstone
of the analysis, therefore, is the statutory
language used by Congress in conferring
standing upon the general public. Warth v.
Seldin, 422 U.S. 490, 501, 95 S.Ct. 2197, 2206, 45
L.Ed.2d 343 (1975).

[4] Only those who come within the ‘‘zone
of interests to be protected or regulated by
the statute’” have prudential standing to
bring challenges to regulations under the
statute at issue.® Indeed, when a party’s in-
terests are ‘‘inconsistent with the purposes
implicit in the statute,” it can ‘‘reasonably
be assumed that Congress [did not] intend[ ]
to permit the suit.” Clarke, 479 U.S. at 399,
107 S.Ct. at 757.

The Canadian petitioners believe that Con-
gress, by granting the right of judicial re-
view to ‘‘any person,” 15 TU.S.C.A.
§2618(a)(1)(A) (West Supp.1991), meant to con-
fer standing on anyone who could arrange
transportation to the courthouse door. The
actual language of TSCA, however, belies the
broad meaning the petitioners attempt to
impart to the act, for the EPA was not re-
quired to consider the effects on people or
entities outside the United States. TSCA
provides a laundry list of factors to consider
when promulgating a rule under section 6,
including ‘‘the effect [of the rule] on the na-
tional economy.” Id. §2605(c)(1)(D) (emphasis
added). International concerns are conspicu-
ously absent from the statute.

[6] Under the ‘‘zone of interests’ test, we
liberally construe Congressional acts to
favor a plaintiff’s standing to challenge ad-
ministrative actions. Warth, 422 U.S. at 501,
95 S.Ct. at 2206. This is not to say, however,
that all plaintiffs affected by a regulation or
order have standing to sue; ‘“‘[i]n cases where
the plaintiff is not itself the subject of the
contested regulatory action, the test denies
a right of review if the plaintiff’s interests
are so marginally related to or inconsistent
with the purposes implicit in the statute
that it cannot reasonably be assumed that
Congress intended to permit the suit.”
Clarke, 479 U.S. at 399, 107 S.Ct. at 757.

[6] The Canadian petitioners do not have
standing to contest the EPA’s actions. Noth-
ing in the statute requires the EPA to con-
sider the effects of its actions in areas out-
side the scope of section 6. TSCA speaks of
the necessity of cleaning up the national en-
vironment and protecting United States
workers but largely is silent concerning the
international effects of agency action. Be-
cause of this national emphasis, we are re-
luctant to ascribe international standing
rights to foreign workers affected by the loss
of economic sales within this country. We
note that the Supreme Court, using similar
analysis, recently denied standing rights to
workers only incidentally affected by a post-
al regulation. Air Courier Conference of Am. v.
American Postal Workers Union, — U.S. —,
111 S.Ct. 913, 112 L.Ed.2d 1125 (1991). Indeed,
to ‘“‘proceed[] at the behest of interests that
coincide only accidentally with [the statu-
tory] goals” of TSCA actually may work to
defeat those goals. Hazardous Waste Treat-
ment Council, 861 F.2d at 283. We therefore do
not consider the arguments raised by the Ca-
nadian petitioners.

[7] Cassiar separately asserts even closer
contacts with the United States and believes
that its status as a vendor to an American
vendee gives it the right to contest adminis-
trative decisions that affect the economic
well-being of the vendee. Some courts recog-
nize that vendors can stand as third parties
in the shoes of their vendees in order to con-
test administrative decisions.6

Even if we were to accept this line of rea-
soning, however, the result would be
unavailing. Cassiar’s vendee is an inde-
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pendent entity, fully capable of asserting its
own rights. Given the purely national scope
of TSCA, Cassiar cannot, bootstrap from its
vendee simply because it sells asbestos to an
American company. Merely inserting a prod-
uct into the stream of commerce is not suffi-
cient to confer standing under TSCA. If the
rule were otherwise, the concept of standing
would lose all meaning, for the only parties
who would not have standing would be those
who sell nothing in the United States and
thus are indifferent to federal government
actions. There is no indication that Congress
intended to enact so loose a concept of
standing, and we do not import that intent
into the act today.?

Hence, Cassiar does not have prudential
standing to bring this claim, because TSCA
expressly concerns itself with national eco-
nomic concerns. Cassiar brings forth no evi-
dence that it actually controls, and does not
just deal with, the American vendee. We thus
conclude, along the lines of Moses, 778 F.2d at
271-72, that parties that Congress specifically
did not intend to participate in, or benefit
from, an administrative decision have no
right to challenge the legitimacy of that de-
cision.

[8] We draw support for our holding from
the decision of the EPA to give a similar
construction to TSCA. “It is settled that
courts should give great weight to any rea-
sonable construction of a regulatory statute
adopted by the agency charged with the en-
forcement of that statute.” Investment Co.
Inst. v. Camp, 401 U.S. 617, 626-27, 91 S.Ct.
1091, 1097, 28 L.Ed.2d 367 (1971). ‘‘Thus, only
where congressional intent is pellucide are
we entitled to reject reasonable administra-
tive construction of a statute.” National
Grain & Feed Ass’'n v. OSHA, 886 F.2d 717, 733
(5th Cir. 1989).

[9] We find the EPA’s decision to ignore
the international effects of its decision to be
a rational construction of the statute. Chem-
ical Mfrs. Ass’n v. Natural Resources Defense
Council, 470 U.S. 116, 125, 134, 105 S.Ct. 1102,
1107, 1112, 84 L.Ed.2d 90 (1985). Because it is
unlikely that these foreign entities were ‘‘in-
tended [by Congress] to be relied upon to
challenge agency disregard of the law,”
Clarke, 479 U.S. at 399, 107 S.Ct. at 757 (cita-
tions omitted), we hold that they are outside
the zone of interests encompassed by TSCA
and thus lack standing to protest the EPA’s
rulemaking.8

111
Rulemaking Defects

[10-12] The petitioners allege that the
EPA’s rulemaking procedure was flawed.
Specifically, the petitioners contend that
the EPA erred by not cross-examining peti-
tioner’s witnesses, by not assembling a panel
of experts on asbestos disease risks, by desig-
nating a hearing officer, rather than an ad-
ministrative law judge (ALJ), to preside at
the hearings on the rule, and by not swearing
in witnesses who testified. Petitioners also
complain that the EPA did not allow cross-
examination of some of its witnesses and did
not notify anyone until after the hearings
were over that it intended to use ‘‘analogous
exposure’ estimates and a substitute pricing
assumption to support its rule. Most of these
contentions lack merit and are part of the
petitioners’ ‘‘protest everything’’ approach,®
but we address specifically the two EPA ac-
tions of most concern to us, the failure of
the EPA to afford cross-examination of its
own witnesses and its failure to provide no-
tice of the analogous exposure estimates.

[13] Administrative agencies acting under
TSCA are not required to adhere to all of the
procedural requirements were might require
of an adjudicative body. See 15 U.S.C.
§2605(c)(3). In evaluating petitioners’ claims,
we are guided by our long-held view that an
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agency’s choices concerning its rulemaking
procedures are entitled to great deference, as
the agencies are ‘‘best situated to determine
how they should allocate their finite re-
sources.” Superior Oil Co. v. FERC, 563 F.2d
191, 201 (5th Cir. 1977).

[14] Section 19(c)(1)(B)(ii) of TSCA requires
that we hold unlawful any rule promulgated
where EPA restrictions on cross-examina-
tion ‘‘precluded disclosure of disputed mate-
rial facts which [were] necessary to a fair de-
termination by the Administrator.” 15
U.S.C. §2618(c)(1)(B)(ii). In promulgating this
rule, the EPA allowed substantial cross-ex-
amination of most, but not all, of its wit-
nesses. Considering the importance TSCA ac-
cords to cross-examination, the EPA should
have afforded interested parties full cross-ex-
amination on all of its major witnesses. We
are mindful of the length of the asbestos reg-
ulatory process in this case, but Congress, in
enacting the rules governing the informal
hearing process under TSCA, specifically re-
served a place for proper cross-examination
on issues of disputed material fact. See id.
§§2605(c)(3), 2618(c)(1)(B)(ii). Precluding cross-
examination of EPA witnesses—even a mi-
nority of them—is not the proper way to ex-
pedite the finish of a lengthy rulemaking
procedure.

The EPA’s general failure to accord the pe-
titioners adequate cross-examination, how-
ever, is not sufficient by itself to mandate
overturning the rule. The ‘‘foundational
question is whether any procedural flaw so
subverts the process of judicial review that
invalidation of the regulation is warranted.”’
Superior Oil Co., 563 F.2d at 201 (quoting Ala-
bama Ass’n of Ins. Agents v. Board of Governors
of the Fed. Reserve Sys., 533 F.2d 224, 236-237
(6th Cir. 1976)). Under this standard, the
EPA’s denial of cross-examination, by itself,
is insufficient to force us to overturn the
EPA’s asbestos regulation.

[156] We cannot reach the same conclusion
in another area, however. The EPA failed to
give notice to the public, before the conclu-
sion of the hearings, that it intended to use
‘‘analogous exposure’’ data to calculate the
expected benefits of certain product bans. In
general, the EPA should give notice as to its
intended methodology while the public still
has an opportunity to analyze, comment,
and influence the proceedings. The EPA’s use
of the analogous exposure estimates, apart
from their merits, thus should have been
subjected to public scrutiny before the record
was closed. While it is true that “‘[t]he public
need not have an opportunity to comment on
every bit of information influencing an agen-
cy’s decision,” Texan v. Lyng, 868 F.2d 795, 799
(6th Cir. 1989), this cannot be used as a de-
fense to the late adoption of the analogous
exposure estimates, as they are used to sup-
port a substantial part of the regulation fi-
nally promulgated by the EPA.10

We draw support for this conclusion from
Aqua Slide N’ Dive v. CPSC, 569 F.2d 831 (5th
Cir.1978), in which the CPSC decided, without
granting interested parties the opportunity
to comment, that its proposed regulation
merely would slow the industry’s rate of
growth rather than actually cut sales. We re-
jected the CPSC’s rule, and our reasons there
are similar to those that require us to reject
the EPA’s reliance upon the analogous expo-
sure data today:

[Tlhe evidence on which the Commission
relies was only made public after the period
for public comment on the standard had
closed. Consequently, critics had no realistic
chance to rebut it. . . . It matters not that
the late submission probably did not violate
the notice requirement of 5 TU.S.C.A.
§553. . . . The statute requires that the Commis-
sion’s findings be supported by substantial evi-
dence, and that requirement is not met when the
only evidence on a crucial finding is alleged to
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be unreliable and the Commission has not ex-
posed it to the full scrutiny which would en-
courage confidence in its accuracy.

Id. at 842-43 (citations omitted) (emphasis
added).

In short, the EPA should not hold critical
analysis in reserve and then use it to justify
its regulation despite the lack of public com-
ment on the validity of its basis. Failure to
seek public comment on such an important
part of the EPA’s analysis deprived its rule
of the substantial evidence required to sur-
vive judicial scrutiny, as in Aqua Slide.

[16] We reach this conclusion despite the
relatively lenient standard by which we
judge administrative rulemaking pro-
ceedings. E.g., Superior Oil Co., 563 F.2d at
201. The EPA seeks to avert this result by
contending that the petitioners had con-
structive notice that the EPA might adopt
the analogous exposure theory because it in-
cluded, among its published data, certain in-
formation that might be manipulated to sup-
port such an analysis. We hold, however,
that considering that for some products the
analogous exposure estimates constituted
the bulk of the EPA’s analysis, constructive
notice was insufficient notice.ll In summary,
on an issue of this import, the EPA should
have announced during the years in which
the hearings were ongoing, rather than in
the subsequent weeks after which they were
closed, that it intended to use the analogous
exposure estimates. On reconsideration, the
EPA should open to public comment the va-
lidity of its analogous exposure estimates
and methodology.

v
The Language of TSCA
A
Standard of Review

Our inquiry into the legitimacy of the EPA
rulemaking begins with a discussion of the
standard of review governing this case.
EPA’s phase-out ban of most commercial
uses of asbestos is a TSCA §6(a) rulemaking.
TSCA provides that a reviewing court ‘‘shall
hold unlawful and set aside’ a final rule pro-
mulgated under §6(a) ‘‘if the court finds that
the rule is not supported by substantial evi-
dence in the rulemaking record . . . taken
as a whole.” 15 U.S.C. §2618(c)(1)(B)(1).

[17] Substantial evidence requires ‘‘some-
thing less than the weight of the evidence,
and the possibility of drawing two incon-
sistent conclusions from the evidence does
not prevent an administrative agency’s find-
ing from being supported by substantial evi-
dence.” Consolo v. Federal Maritime Comm’n,
383 U.S. 607, 620, 86 S.Ct. 1018, 1026, 16 L..Ed.2d
131 (1966). This standard requires (1) that the
agency’s decision be based upon the entire
record,!? taking into account whatever in the
record detracts from the weight of the agen-
cy’s decision; and (2) that the agency’s deci-
sion be what ‘‘ ‘a reasonable mind might ac-
cept as adequate to support [its] conclu-
sion.”” American Textile Mfrs. Inst. v. Dono-
van, 4562 U.S. 490, 522, 101 S.Ct. 2478, 2497, 69
L.Ed.2d 185 (1981) (quoting Universal Camera
Corp. v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 456,
459, 95 L.Ed. 456 (1951)). Thus, even if there is
enough evidence in the record to support the
petitioners; assertions, we will not reverse if
there is substantial evidence to support the
agency’s decision. See, e.g., Villa v. Sullivan,
895 F.2d 1019, 1021-22 (5th Cir. 1990); Singletary
v. Bowen, 798 F.2d 818, 822-23 (5th Cir.1986);
accord Fort Valley State College v. Bennett, 853
F.2d 862, 864 (11th Cir. 1988) (reviewing court
examines the entire record but defers to the
agency’s choice between two conflicting
views).

[18, 19] Contrary to the EPA’s assertions,
the arbitrary and capricious standard found
in the APA and the substantial evidence
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standard found in TSCA are different stand-
ards, even in the context of an informal rule-
making.13 Congress specifically went out of
its way to provide that ‘‘the standard of re-
view prescribed by paragraph (2)(E) of sec-
tion 706 [of the APA] shall not apply and the
court shall hold unlawful and set aside such
rule if the court finds that the rule is not
supported by substantial evidence in the
rulemaking record . . . taken as a whole.”” 15
U.S.C. §2618(c)(1)(B)(). “The substantial evi-
dence standard mandated by [TSCA] is gen-
erally considered to be more rigorous than
the arbitrary and capricious standard nor-
mally applied to informal rulemaking,” En-
vironmental Defense Funds v. EPA, 636 F.2d
1267, 1277 (D.C.Cir.1980), and ‘‘afford[s] a con-
siderably more generous judicial review”
than the arbitrary and capricious test. Ab-
bott Laboratories v. Gardner, 387 U.S. 136, 143,
87 S.Ct. 1507, 1512, 18 L.Ed.2d 681 (1967), over-
ruled on other grounds, Califano v. Sanders, 430
U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 (1977). The
test ‘““imposes a considerable burden on the
agency and limits its discretion in arriving
at a factual predicate.” Mobile Oil Corp. v.
FPC, 483 F.2d 1238, 1258 (D.C.Cir.1973).

[20] ‘“Under the substantial evidence stand-
ard, a reviewing court must give careful
scrutiny to agency findings and, at the same
time, accord appropriate deference to admin-
istrative decisions that are based on agency
experience and expertise.” Environmental De-
fense Fund, 636 F.2d at 1277. As with con-
sumer product legislation, ‘‘Congress put the
substantial evidence test in the statute be-
cause it wanted the courts to scrutinize the
Commission’s actions more closely than an
‘arbitrary and capricious’ standard would
allow.”” Aqua Slide, 569 F.2d at 837.

[21, 22] The recent case of Chemical Mfrs.
Ass’'n v. EPA, 899 F.2d 344 (5thCir.1990), pro-
vides our basic framework for reviewing the
EPA’s actions. In evaluating whether the
EPA has presented substantial evidence, we
examine (1) whether the quantities of the
regulated chemical entering into the envi-
ronment are ‘‘substantial’”’ and (2) whether
human exposure to the chemical is ‘‘substan-
tial”’ or ‘‘significant.” Id. at 359. An agency
may exercise its judgment without strictly
relying upon quantifiable risks, costs, and
benefits, but it must ‘‘cogently explain why
it has exercised its discretion in a given
manner”’ and ‘“‘must offer a ‘rational connec-
tion between the facts found and the choice
made.””” Id. (quoting Motor Vehicle Mfrs.
Ass'n v. State Farm Mut. Auto. Ins., 463 U.S.
29, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)).

[23,24] We note that in undertaking our re-
view, we give all agency rules a presumption
of validity, and it is up to the challenger to
any rule to show that the agency action is
invalid. Alabama Nursing Home Ass’m v. Har-
ris, 617 F.2d 388, 393-94 (5th Cir. 1980). The
burden remains on the EPA, however, to jus-
tify that the products it bans present an un-
reasonable risk, no matter how regulated.
See Industrial Union Dep’t v. American Petro-
leum Inst., 448 U.S. 607, 662, 100 S.Ct. 2844,
2874, 656 L.Ed.2d 1010 (1980); cf. National Lime
Ass’n v. EPA, 627 F.2d 416, 433 (D.C.Cir. 1980)
(‘‘an initial burden of promulgating and ex-
plaining a non-arbitrary, non-capricious rule
rests with the Agency’’). Finally, as we dis-
cuss in detail infra, because TSCA instructs
the EPA to undertake the least burdensome
regulation sufficient to regulate the sub-
stance at issue, the agency bears a heavier
burden when it seeks a partial or total ban of
a substance than when it merely seeks to
regulate that product. See 15 U.S.C. §2605(a).

B
The EPA’s Burden Under TSCA

TSCA provides, in pertinent part, as fol-
lows:

(a) Scope of regulation.—If the Adminis-
trator finds that there is a reasonable basis to
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conclude that the manufacture, processing,
distribution in commerce, use, or disposal of
a chemical substance or mixture, or that any
combination of such activities, presents or
will present an unreasonable risk of injury to
health or the environment, the Adminis-
trator shall by rule apply one or more of the
following requirements to such substance or
mixture to the extent necessary to protect
adequately against such risk using the least
burdensome requirements. Id. (emphasis
added). As the highlighted language shows,
Congress did not enact TSCA as a zero-risk
statute.l* The EPA, rather, was required to
consider both alternatives to a ban and the
costs of any proposed actions and to ‘‘carry
out this chapter in a reasonable and prudent
manner [after considering] the environ-
mental, economic and social impact of any
action.”” 15 U.S.C. §2601(c).

[26] We conclude that the EPA has pre-
sented insufficient evidence to justify its as-
bestos ban. We base this conclusion upon two
grounds: the failure of the EPA to consider
all necessary evidence and its failure to give
adequate weight to statutory language re-
quiring it to promulgate the least burden-
some, reasonable regulation required to pro-
tect the environment adequately. Because
the EPA failed to address these concerns,
and because the EPA is required to articu-
late a ‘‘reasoned basis’ for its rules, we are
compelled to return the regulation to the
agency for reconsideration.

1. Least Burdensome and Reasonable.

[26] TSCA requires that the EPA use the
least burdensome regulation to achieve its
goal of minimum reasonable risk. This statu-
tory requirement can create problems in
evaluating just what is a ‘‘reasonable risk.”
Congress’s rejection of a no-risk policy, how-
ever, also means that in certain cases, the
least burdensome yet still adequate solution
may entail somewhat more risk than would
other, known regulations that are far more
burdensome on the industry and the econ-
omy. The very language of TSCA requires
that the EPA once it has determined what an
acceptable level of non-zero risk is, chose the
least burdensome method of reaching that
level.

In this case, the EPA banned, for all prac-
tical purposes, all present and future use of
asbestos—a position the petitioners charac-
terize as the ‘‘death penalty alternative,” as
this is the most burdensome of all possible al-
ternatives listed as open to the EPA under
TSCA. TSCA not only provides the EPA with
a list of alternative actions but also provides
those alternatives in order of how burden-
some they are.l> The regulations thus pro-
vide for EPA regulation ranging from label-
ing the least toxic chemicals an industry
may use. Total bans head the list as the
most burdensome regulatory option.

By choosing the harshest remedy given to
it under TSCA, the EPA assigned to itself
the toughest burden in satisfying TSCA’s re-
quirement that its alternative be the least
burdensome of all those offered to it. Since,
both by definition and by the terms of TSCA,
the complete ban of manufacturing is the
most burdensome alternative—for even
stringent regulation at least allows a manu-
facturer the chance to invest and meet the
new, higher standard—the EPA’s regulation
cannot stand if there is any other regulation
that would achieve an acceptable level of
risk as mandated by TSCA.

We reserve until a later part of the opinion
a product-by-product review of the regula-
tion. Before reaching this analysis, however,
we lay down the inquiry that the EPA should
undertake whenever it seeks total ban of a
product.

The EPA considered, and rejected, such op-
tions as labeling asbestos products, thereby
warning users and workers involved in the
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manufacture of asbestos-containing products
of the chemical’s dangers, and stricter work-
place rules. EPA also rejected controlled use
of asbestos in the workplace and deferral to
other government agencies charged with
worker and consumer exposure to industrial
and product hazards, such as OSHA, the
CPSC, and the MSHA. The EPA determined
that deferral to these other agencies was in-
appropriate because no one other authority
could address all the risks posed ‘‘through-
out the life cycle’ by asbestos, and any ac-
tion by one or more of the other agencies
still would leave an unacceptable residual
risk.16

Much of the EPA’s analysis is correct, and
the EPA’s basic decision to use TSCA as a
comprehensive statute designed to fight a
multi-industry problem was a proper one
that we uphold today on review. What con-
cerns us, however, is the manner in which
the EPA conducted some of its analysis.
TSCA requires the EPA to consider, along
with the effects of toxic substances on
human health and the environment, ‘‘the
benefits of such substance[s] or mixture[s]
for various uses and the availability of sub-
stitutes for such uses,” as well as ‘‘the rea-
sonably ascertainable economic con-
sequences of the rule, after consideration for
the effect on the national economy, small
business, technological innovation, the envi-
ronment, and public health.” 1d.
§2605(c)(1)(C-D).

The EPA presented two comparisons in the
record: a world with no further regulation
under TSCA, and a world in which no manu-
facture of asbestos takes place. The EPA re-
jected calculating how many lives a less bur-
densome regulation would save, and at what
cost. Furthermore the EPA, when calcu-
lating the benefits of its ban, explicitly re-
fused to compare it to an improved work-
place in which currently available control
technology is utilized. See 54 Fed.Reg. at
29,474. This decision artificially inflated the
purported benefits of the rule by using a
baseline comparison substantially lower
than what currently available technology
could yield.

[27] Under TSCA, the EPA was required to
evaluate, rather than ignore, less burden-
some regulatory alternatives. TSCA imposes
a least-to-most-burdensome hierarchy. In
order to impose a regulation at the top of
the hierarchy—a total ban of asbestos—the
EPA must show not only that its proposed
action reduces the risk of the product to an
adequate level, but also that the actions
Congress identified as less burdensome also
would not do the job.!” The failure of the
EPA to do this constitutes a failure to meet
its burden of showing that its actions not
only reduce the risk but do so in the Con-
gressionally-mandated least burdensome fash-
ion.

Thus it was not enough for the EPA to
show, as it did in this case, that banning
some asbestos products might reduce the
harm that could occur from the use of these
products. If that were the standard, it would
be no standard at all, for few indeed are the
products that are so safe that a complete ban
of them would not make the world still safer.

This comparison of two static worlds is in-
sufficient to satisfy the dictates of TSCA.
While the EPA may have shown that a world
with a complete ban of asbestos might be
preferable to one in which there is only the
current amount of regulation, the EPA has
failed to show that there is not some inter-
mediate state of regulation that would be su-
perior to both the currently-regulated and
the completely-banned world. Without show-
ing that asbestos regulation would be inef-
fective, the EPA cannot discharge its TSCA
burden of showing that its regulation is the
least burdensome available to it.
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Upon an initial showing of product danger,
the proper course for the EPA to follow is to
consider each regulatory option, beginning
with the least burdensome, and the costs and
benefits of regulation under each option. The
EPA cannot simply skip several rungs, as it
did in this case, for in doing so, it may skip
a less-burdensome alternative mandated by
TSCA. Here, although the EPA mentions the
problems posed by intermediate levels of reg-
ulation, it takes no steps to calculate the
costs and benefits of these intermediate lev-
els. See 54 Fed.Reg. at 29,462, 29,474. Without
doing this it is impossible, both for the EPA
and for this court on review, to know that
none of these alternatives was less burden-
some than the ban in fact chosen by the
agency.

The EPA’s offhand rejection of these inter-
mediate regulatory steps is ‘‘not the stuff of
which substantial evidence is made.” Aqua
Slide, 569 F.2d at 843. While it is true that the
EPA considered five different ban options,
these differed solely with respect to their ef-
fective dates. The EPA did not calculate the
risk levels for intermediate levels of regula-
tion, as it believed that there was no asbes-
tos exposure level for which the risk of in-
jury or death was zero. Reducing risk to
zero, however, was not the task that Con-
gress set for the EPA in enacting TSCA. The
EPA thus has failed ‘‘cogently [to] explain
why it has exercised its discretion in a given
manner,”” Chemical Mfrs. Ass’n, 899 F.2d at
349, by failing to explore in more than a cur-
sory way the less burdensome alternatives to
a total ban.

2. The EPA’s Calculations.

Furthmore, we are concerned about some
of the methodology employed by the EPA in
making various of the calculations that it
did perform. In order to aid the EPA’s recon-
sideration of this and other cases, we present
our concerns here.

[28] First, we note that there was some dis-
pute in the record regarding the appropriate-
ness of discounting the perceived benefits of
the EPA’s rule. In choosing between the cal-
culated costs and benefits, the EPA pre-
sented variations in which it discounted only
the costs, and counter-variations in w