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cents. It’ll be even greater at closing
time today.

———

STATE DEPARTMENT’S REFORM IS
HISTORIC OPPORTUNITY

Mr. HELMS. Mr. President, the ma-
jority leader announced today his in-
tentions to bring S. 908, the State De-
partment Authorization Bill, to the
Senate floor before the August recess.

As my colleagues are well aware, this
bill proposes to reorganize the agencies
of the executive branch charged with
the conduct of America’s foreign pol-
icy, saving needed Federal tax dollars
in the process.

Before my colleagues rush to judg-
ment on the efforts to restructure the
State Department, I recommend they
read John Bolton’s June 25 op-ed piece
in the Washington Times, ‘‘Quest for a
Stronger Foreign Policy Hand.”

Mr. President, John Bolton writes
with authority on the purpose and past
performance of the State Department
because of his having served as Assist-
ant Administrator of the Agency for
International Development in the
Reagan administration and as assist-
ant Secretary of State in the Bush ad-
ministration. Currently, John Bolton
serves as the president of the National
Policy Forum.

I urge Senators to take note of John
Bolton’s counsel. His advice regarding
strengthening America’s foreign policy
hand is both sound and sorely needed.

Mr. President, I ask unanimous con-
sent that the June 25 op-ed piece in the
Washington Times, ‘“Quest for a
Stronger Foreign Policy Hand’, be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Times, June 25, 1995]
QUEST FOR A STRONGER FOREIGN PoLICY HAND
(By John Bolton)

The House of Representatives has just
adopted sweeping organizational changes in
formulating American foreign policy. The
Clinton administration has argued that the
restructuring under debate—merging the
Agency for International Development, the
U.S. Information Agency and the Arms Con-
trol and Disarmament Agency into the State
Department—are isolationist and unneces-
sary. Comparable legislation is now pending
in the Senate.

Lost in the swirling and sometimes con-
fusing arguments about reorganization is the
principal point: How to strengthen the hand
of the president in the conduct of foreign
policy. Constitutionally, only the president
can and should speak authoritatively for the
United States in international matters.

The paramountcy of executive branch lead-
ership in these affairs, however, has been re-
peatedly compromised by splitting, again
and again, the president’s authority among a
multiplicity of agencies. Each agency devel-
ops its own ‘“‘mission,’ its own political con-
stituencies, and its own set of priorities,
many or all of which may have little or no
congruence with the wishes of the sitting
president. The result, too often, has been
interagency disagreements that retard if not
entirely paralyze effective decision-making
and policy implementation.

Over the years, therefore, the president’s
has been weakened, and his ability to act
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firmly and decisively hampered. Now, in the
early days of a post-Cold War era, it is pre-
cisely the right time to sweep away the bu-
reaucratic remnants of the past, and the os-
sified ‘‘old thinking’’ they have come to em-
body. It is simply wrong to argue that the
proponents of change are attempting to shift
power between the branches. To the con-
trary, the proposals are intended to enhance
presidential authority within his own often-
unruly family.

Advocates of USIA’s continued independ-
ence, for example, argue that its news and
other functions should remain rigorously
independent from the tainting touch of for-
eign policy considerations. AID’s defenders
assert that providing foreign economic as-
sistance should serve as a poverty program
rather than a support for vital U.S. interests.
ACDA’s champions believe that only its sep-
arateness will protect the Holy Grail of arms
control. In fact, the secret agenda in all
three cases is to insulate the sub-Cabinet
agencies from effective control by the sec-
retary of state, for fear that their respective
missions will be ‘‘politicized.” In this con-
text, ‘‘politicized’”” means becoming con-
sonant with U.S. national interests, which
most Americans would simply take as a
given, not as a problem.

Many who wish to preserve AID’s separate-
ness, such as Vice President Al Gore, do so
because they support increased spending on
international population control and envi-
ronmental matters rather than fundamental
economic policy reforms in developing coun-
tries. The vice president’s preference for
condoms and trees instead of markets not-
withstanding, these policies will receive
long-term political support in Congress only
if they are tied to enhancing demonstrable
U.S. foreign policy interests.

Changes in bureaucratic structures, how-
ever, do not require or even imply changes in
budget levels or program priorities. Any
such changes in these areas must stand or
fall on their own merits, independently of
which department or agency actually imple-
ments policies and programs. Disagreements
on funding and program matters can be han-
dled through the legislative amendment
process, and will change over time in any
event. Anyone who has actually served in
the federal government knows that one of
the few effective ways to capture the bu-
reaucracy’s attention is to threaten massive
changes in its budget. Even so, efforts by op-
ponents of reorganization to confuse struc-
ture and policy are simply obscurantist at
best.

These are the tired arguments of inside-
the-Beltway turf warriors. They deserve ex-
actly as much weight as the voters gave to
similar arguments on the domestic front in
November. In fact, most breathtaking here is
the opposition to reform agencies created up
to 35 years ago, a pace that would imply
roughly three bureaucratic reorganizations
every century.

Nonetheless it is the centrality of enhanc-
ing the president’s foreign policy authority
that provides the inspiring vision to the re-
form proposals crafted by Rep. Benjamin Gil-
man, New York Republican, and Sens. Jesse
Helms, North Carolina Republican, and
Mitch McConnell, Kentucky Republican. Ris-
ing above the narrow political temptations
occasioned by the split in control between
democrats in the executive and Republicans
in the legislative branches, they have crafted
reorganization plans that transcend today’s
particular partisan wrangling. They have
gained widespread support—including from
distinguished career Foreign Service officers
like former Secretary of State Larry
Eagleberger. These may be sweeping pro-
posals, but they are not extreme.

The reforms’ directions, more-over, are de-
cidedly internationalist in their implica-
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tions. Reorganization opponents have repeat-
edly attempted to paint efforts to achieve
sound policy-making and management as
isolationist, but their ad hominem rhetoric
is off the mark. By attempting to evoke dark
memories of pre-World War II policies, they
demonstrate that they are simply unable to
appreciate why new international realities
require new American structures.

It is precisely to make the United States
more forceful, more dynamic and more
adaptable that restructuring is so necessary.
Thus, the real internationalists today in for-
eign affairs follow the lead of predecessors
who were also not afraid of massive change
in process and structure. Those inter-
nationalists who were ‘‘present at the cre-
ation” of U.S. policy and institutions in the
aftermath of World War II would undoubt-
edly be cheerleaders for the reorganizations
under discussion.

How the reorganizations are actually im-
plemented and in what period of time they
must be made operational are subjects for
reasonable debate, as is the degree of flexi-
bility the president and the secretary of
state should be provided in reordering the
combined agencies. Important as these ques-
tions may be, however, they are simply de-
tails in the larger vision of Messrs. Gilman,
Helms and McConnell.

Moreover, no one should be confused that
the proposals to fold USIA, AID and ACDA
into the Department of State are preferred
because of any illusion that the State De-
partment is the unique repository of superior
skill or efficiency. Phase two of the reorga-
nization process should encompass a major
re-examination of attitudinal, press and
management issues within the department
itself.

To step back now from the reform pro-
posals out of timidity or indecision would be
to miss an historic opportunity. Soon, the
House of Representatives will complete con-
sideration of the Gilman version of reorga-
nization, where it deserves overwhelming ap-
proval, followed by immediate action by the
Senate. What President Clinton ultimately
does with the legislation when it reaches
him will speak volumes about whether his
“reinventing government’ initiative is just
one more disposable promise.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

COMPREHENSIVE REGULATORY
REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 343, which
the clerk will report.

The legislative clerk read as follows:

A bill (S. 343) to reform the regulatory
process, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dole amendment No. 1487, in the nature of
a substitute.

Domenici amendment No. 15633 (to amend-
ment No. 1487), to facilitate small business
involvement in the regulatory development
process.

Levin (for Glenn) amendment No. 1581 (to
amendment No. 1487), in the nature of a sub-
stitute.
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Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, we are al-
ready in the second full week of this
bill. It is an important bill and it does
deserve the type of consideration that
we have been giving to it, but we are,
hopefully, coming to closure on it.

This is a very, very important bill to
our society. I do not think there is
anybody in this body that will not
admit that our society is overregu-
lated. In fact, some people think we are
being regulated to death, that it will be
the end of a great society, the end of
the greatest country in the world if we
keep going the way we are, if we have
bureaucrats back here, who do not un-
derstand the problems out there,
issuing ridiculous, silly regulations.

This bill is about common sense. It is
putting common sense into the regu-
latory process. It does not mean doing
away with regulations. This bill means
we are going to have to use common
sense in coming up with regulations. I
think most Americans would agree the
Federal Government is out of control,
certainly in terms of the burdens that
it places upon them and their small
businesses in particular.

What this bill does is it requires gov-
ernmental agencies to abide by rules
and regulations that they issue that
help rather than hurt our people. It
will require the Federal bureaucracy to
live by the same rules that Americans
live by in their day-to-day lives.

Those rules are that the benefits of
what you are telling people to do have
to be justified by the costs of those
benefits, the cost imposed because of
the regulations.

The notion of common sense and ac-
countability in rulemaking sounds like
a radical idea inside the beltway, but it
is really something people want out-
side the Washington beltway.

Americans are smothered, inundated.
They are drowning in redtape in all as-
pects of their lives, and they are get-
ting tired of it. They have asked us to
get rid of the status quo and to get
some reason into this system. This bill
certainly does not mean the end of
health concerns or safety concerns and
it certainly does not mean the end of
health and safety regulations. It just
means they have to be regulations that
make sense. They just cannot be im-
posed ad infinitum on top of American
citizens without some justification for
the regulations themselves.

We have seen on the floor of the Sen-
ate a lot of effort to maintain the sta-
tus quo. That is at the same time that
everybody prefaces their remarks with
““the status quo is unacceptable.”” The
debate this week is going to determine
whether we stick with the status quo
or whether we do some things that will
really help our country and resolve
some of these difficulties. We simply
have to get rid of the silly, ridiculous
regulations.

In that regard, let me give you my
top 10 list of silly regulations. This will
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be list No. 7. I might add that all of
these are from Utah constituents this
time, but they apply across the coun-
try. I think you will find some similar-
ities in each and every one of our
States.

Silly regulation No. 10: Requiring a
company, if they spill just 1 pint of
antifreeze, to call the Coast Guard in
Washington, DC, to alert them. That is
silly.

Silly regulation No. 9: Purposefully
releasing more water from a dam to
create a flood-stage flow in order to
help endangered fish, regardless of the
farmland that was flooded as a con-
sequence.

Silly regulation No. 8: Requiring a
person who is on a 6-foot scaffold to be
tethered to a fall protection device
which is also 6 feet high.

I cannot help laughing at some of
these. Some are so bad. This is what
our people go through out there. The
problem is, if you think about it, that
the person with that 6-foot tether
would already hit the ground before
the device could save him.

Silly regulation No. 7: Requiring a
company to hire an outside contractor
to check emissions, in spite of the fact
the company does it themselves every 8
hours.

Silly regulation No. 6: Refusing to
approve a plan to divert a portion of a
flow of water for stock watering, in
spite of the fact that it would drain
into the same basin. Further, the Bu-
reau of Land Management, U.S. Forest
Service, State engineer and Utah De-
partment of Water Resources all ap-
prove of the plan.

Silly regulation No. 5: Requiring
buildings built after the asbestos ban
took effect to be inspected for asbestos,
despite the fact they contain no asbes-
tos. That is just typical of what is hap-
pening all the time. These are specific
cases, but it is typical to require stu-
pid, idiotic things just because the peo-
ple back here are not willing to do
what is right or use common sense.

Silly regulation No. 4: Requiring a
company to use only hand tools if they
want to replace a concrete ditch with
an underground pipeline, despite warn-
ings that the ditch may fail. This
spring, the ditch did fail and flooded
the whole surrounding area.

Silly regulation No. 3: Requiring a
contractor to pay a person $55 an hour
to walk in front of a back hoe to look
out for the desert tortoise. People in
southern Utah are just beside them-
selves. Can you imagine paying a per-
son $565 an hour to walk in front of a
back hoe to look out for the desert tor-
toise? Well, I admit, desert tortoises
are wonderful creatures that ought to
be preserved, but there is a limit, it
seems to me, to this type of stupid ac-
tion.

Silly regulation No. 2: Diverting
water to aid the ‘‘Lady’s Ute tress or-
chid,” in spite of the fact that this will
reduce the flow to a family farm with
a decreed right to the water. No prior
notice of the plan diversion was given
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to the family, nor were they made
aware of the issuance of a wetlands
permit for the plan.

I have to acknowledge that the
Lady’s Ute tress orchid, I am sure, is a
beautiful flower, but I also think that
that family farm is important, too.
That just shows how ridiculous some of
these rules and interpretations of the
rules are.

Now let us turn to silly regulation
No. 1: Requiring that a company sub-
mit a list to the fire department of all
the ingredients in their fire proof
bricks, sand, gravel, mortar, and steel.
This semiannual report containing the
list of the fire department of all of the
ingredients of fire proof bricks, gravel,
mortar and steel is about six inches
thick. You wonder why people do not
want to go into business today or put
up with this. This is a perfectly good
explanation why.

Well, to make a long story short, it is
easy to see why Federal regulators—
even the good ones—are held in disdain
by our people out there. And there are
good regulators, we know that. We
know there is a need for good regula-
tion. We know there is a need to have
Washington operate in a careful fash-
ion to protect health and safety and
other things.

On the other hand, these types of in-
terpretations of regulations and these
types of regulations, I think, bring con-
demnation upon the people, on every-
body, even those who are sincere and
who do a good job.

Now, Mr. President, finally, I want to
once again address the relative merits
of S. 343 and the Glenn amendment.
Last Friday, I stated that the Glenn
amendment could be termed ‘‘reg lite,”
because it was a somewhat weaker
version of S. 291, which was itself a
product of compromise and, for that
reason, unanimously voted out of the
Governmental Affairs Committee
under my good friend, Senator BILL
ROTH. I noted that Chairman ROTH ex-
plained that S. 343 is a superior vehicle
for achieving meaningful and effective
regulatory reform that neither S. 291
or the Glenn substitute does. I also
critiqued in some detail the Glenn
bill’s provisions and concluded that S.
343 is a far more effective mechanism
for regulatory reform—that is, if you
really want to do something about reg-
ulatory reform.

Last Friday, a modified Glenn
amendment was introduced. This is a
little bit stronger and moves a little
bit closer to the Dole-Johnston bill by
adopting a little more of S. 343’s reform
measures. The gap is narrowing. We ap-
pear to be moving closer together.
Nonetheless, while imitation is the sin-
cerest form of flattery, my original
conclusion remains the same: S. 343 is
a far superior vehicle for regulatory re-
form.

Let me first say that the Dole-John-
ston bill is not a bill that simply re-
quires agencies to perform cost-benefit
analysis or risk assessment. It is a
comprehensive regulatory reform
measure that, for the first time in
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about a half century, reforms the Ad-
ministrative Procedure Act.

These reforms, many of which were
recommended by the Administrative
Conference of the United States and
the American Bar Association, are
commonsense proposals that make the
notice and comment requirements of
the Administrative Procedure Act
more productive. These reforms guar-
antee effective public participation in
the promulgation of rules and assure
that judicial review will be more effec-
tive. They provide fairness to the ad-
ministrative process. And most are
missing in the Glenn substitute.

More specifically, Dole-Johnston,
amends section 553 of the Administra-
tive Procedure Act by requiring,
among other things, in the notice of
proposed rulemaking in the rule’s
statement of basis and purpose:

First, a succinct explanation of the
need for and specific objectives of the
rule.

Second, a succinct explanation of the
statutory basis for the rule, including
whether the agency’s interpretation is
clearly required by the text of the stat-
ute and, if not, an explanation that the
interpretation selected by the agency
is within the range of permissible in-
terpretations identified by the agency,
and an explanation of why the inter-
pretation selected by the agency is the
preferred interpretation.

Third, a summary of the cost-benefit
analysis required to be prepared pursu-
ant to chapter 6 of this bill.

Fourth, a statement in the proposed
stage of the rule that the agency will
seek proposals from the public and
local governments for alternative
methods of accomplishing the objec-
tives of the rulemaking.

Fifth, in the statement of basis and
purpose, a discussion and response to
any factual and legal issues raised by
the comments to the proposed rule, in-
cluding a description of all reasonable
alternatives to the rule raised by the
agency and the commenters, and the
reason why such alternatives were re-
jected.

All of these statements and expla-
nations must be part of the rulemaking
file and, along with factual and meth-
odological material supporting the
basis of the rule, made available to the
public for inspection and copy.

These requirements are absolutely
essential for regulatory reform. They
assure that the public has the needed
information to cogently comment on—
or challenge—the rule. They also as-
sured that the courts have the needed
information to effectively review the
factual and legal underpinnings of the
rule.

To be sure, without these require-
ments—and the requirements of sec-
tion 622 that all reasonable alter-
natives facing the agency in rule-
making be identified—judicial review
of cost-benefit analysis is effectively
impossible.

How can there be review of whether
cost justify benefits if all the relevant
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factors facing the agency are not fully
disclosed? The absence of such require-
ments are a fatal weakness of the
Glenn substitute.

I also want to point out that these
requirements are hardly controversial.
These rulemaking requirements were
all endorsed by the American Bar Asso-
ciation, and the American Bar Associa-
tion has correctly criticized the Glenn
bill for not containing these needed re-
forms.

The fairness provisions of Dole-John-
ston also constitute significant ref-
ormation of the administrative proc-
ess. They include section 707, the re-
form of consent decree provision.

This section assures that consent de-
crees are not construed in such a way
as to limit agency discretion to protect
the rights of innocent third parties or
to respond to changing circumstances.
All too often, particularly in environ-
mental enforcement actions, sweet-
heart consent decrees are entered into
by agencies and special interest envi-
ronmental groups that impinge on the
rights of innocent third parties and im-
plement the political agenda of those
special interests. The Glenn bill con-
tains no equivalent provision.

Section 708 is another one of these
fairness provisions. This provision pre-
vents impaling the regulated public on
the horns of a dilemma. An affirmative
defense is provided in any enforcement
action where a regulated party faces
compliance with contradictory or in-
consistent regulations. Who can argue
with this fairness provision? I guess
the sponsors of the Glenn substitute
can because it is, again, absent from
their substitute, from their bill.

The sponsors of the Glenn bill are
also AWOL in not including the final of
these fairness provisions—section 709.
This provision was originally in the Ju-
diciary Committee version of S. 343 and
was unanimously restored to the bill,
80 to 0, by amendment introduced by
Senator HUTCHISON last Friday. It pre-
vents the imposition of criminal pen-
alties or civil fines in a situation where
parties reasonably relied on a long-
standing position of an agency, and the
agency tries to retroactively enforce a
new interpretation of law or policy.
This administrative ex post facto pro-
vision is a codification of a funda-
mental precept of justice dating back
to Magna Carta; yet, it is missing from
the Glenn substitute.

Besides Administrative Procedure
Act reform, the Glenn substitute does
not contain certain critical elements of
regulatory reform. Perhaps the most
important missing element is Dole-
Johnston’s ‘‘decisional criteria’ sec-
tion 624. This section is the heart of
Dole-Johnston and constitutes a far
more sophisticated and efficacious ap-
proach to assuring the compliance with
cost-benefit analysis and risk assess-
ment requirements than does the
Glenn approach.

First of all, this decisional criteria
section mandates that no rule shall be
promulgated unless the rule complies
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with this section—624. That require-
ment will act as a hammer to assure
agency compliance with the standards
set forth in the decisional criteria sec-
tion 624 of S. 343.

Some will say this is overkill, that
agencies will abide by cost-benefit
standards without section 624’s ham-
mer. Yet, every President since Presi-
dent Ford, including President Ford,
right up to the current President,
President Clinton, have issued Execu-
tive orders on regulations. And Presi-
dent Clinton’s Executive order on regu-
lations contains a hammerless cost-
benefit analysis requirement, which is
why it is routinely ignored by all of his
Federal agencies and OMB, the Office
of Management and Budget.

According to an April 1995 study by
the Institute for Regulatory Policy, of
the 222 major EPA rules issued from
April to September 1994, only six
passed cost-benefit analysis muster.

The rest were promulgated anyway.
So we see there is a need to assure
agency compliance, because when they
will not listen to their own President,
or their own Presidents through the
years, imagine how they will not listen
to us if we do not go into a compliance
process together.

Of the 510 regulatory actions pub-
lished during this period, this period of
April to September of 1994, 465 were not
even reviewed by the Office of Manage-
ment and Budget; and of the 45 rules
that were reviewed, not one—not one,
not a single one—was returned to the
agency for having failed the obligatory
cost-benefit analysis. They call this
regulatory reform?

Moreover, section 624 not only re-
quires, like the Glenn substitute, that
“benefits of the rule justify the costs of
the rule,” but unlike the Glenn sub-
stitute, it also requires that the rule
must achieve the ‘‘least cost alter-
native’ of any of the reasonable alter-
natives facing the agency, or if the
“public interest’ requires it, the low-
est cost alternative taking into consid-
eration scientific or economic uncer-
tainty or unquantifiable benefits.

Now, this does two things. No. 1, it
assures that the least burdensome rule
will be promulgated; No. 2, that agen-
cies are not straitjacketed, when facing
scientific or economic uncertainties or
benefits that cannot be quantified, into
promulgating a rule based on an option
that is only the least costly in the
short-term. In the latter situation,
agencies may explicitly take these fac-
tors into account when considering the
least cost alternative when promul-
gating a rule.

What about the effect on existing
law? Section 624 of 343 provides that its
cost-benefit decisional criteria
“supplement” the decisional criteria
for rulemaking applicable under the
statute granting the rulemaking au-
thority.

This supplement requirement is ap-
plicable except when an underlying
statute mandates that a rule to protect
health, safety, or the environment be
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promulgated, and the agency rule can-
not, applying in the standard in the
text of the statute, satisfy the cost-
benefit criteria of section 624.

In such a case, the agency taking ac-
tion may promulgate the rule but must
choose the regulatory alternative
meeting the requirements of the under-
lying statute that imposes the lowest
cost. In this way, agencies are given
great latitude in promulgating cost-ef-
fective rules. Thus, S. 343 strongly sup-
plements existing law but does not em-
body a supermandate.

This was made absolutely clear in a
bipartisan amendment adopted last
week. In contrast, the Glenn amend-
ment only requires agencies to justify
costs in those situations where such re-
quirement is not expressly or implic-
itly ‘“‘inconsistent with” the underlying
statute. This allows agencies to select
any costly or burdensome option allow-
able under the underlying statute.

What about judicial review? Could it
not be argued that while Glenn does
not contain a decisional criteria sec-
tion, forcing agencies to abide by cost-
benefit analysis and risk assessment
criteria, its judicial review provision
assures that agencies will comply with
that bill’s albeit weak cost-benefit
analysis requirement. The answer is,
unfortunately, no.

While both S. 343 and the Glenn bill
basically only allow for administrative
procedure action ‘‘arbitrary and
capricious” review of the final, and not
independent review of a cost-benefit
analysis and a risk assessment, the
Glenn judicial review section contains
a provision that perhaps inadvertently
could be construed to prohibit a court
from considering a faulty cost-benefit
analysis or risk assessment in deter-
mining if a rule passes arbitrary and
capricious muster.

That provision expressly states that
“if an analysis or assessment has been
performed, the court shall not review
to determine whether the analysis or
assessment conform to the particular
requirements of this chapter.”

This means that a poorly or sloppily
done cost-benefit analysis or risk as-
sessment could avoid judicial scrutiny
even if material to the outcome of a
rule, because the Glenn judicial review
section literally states that the bill’s
“requirements” for analysis and assess-
ment are not reviewable.

Now, that is serious. That is a crit-
ical difference on the judicial review
aspects of these two approaches, S. 343
and the Glenn substitute amendment.

Another significant reform contained
in S. 343 but missing in the Glenn bill
is the petition process. While critics of
S. 343 contend that the bill’s petition
processes are too many and overlap-
ping, I believe that the bill’s petition
provisions are workable, not at all bur-
densome, and empower that part of the
American public affected by existing
burdensome regulations to challenge
rules that have not been subject to S.
343’s cost-benefit analysis and risk as-
sessment requirements.
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For instance, in section 623, the re-
quirement for agency review of exist-
ing rules, the petition provision allows
for either placing the rule on the agen-
cy schedule for review, or in effect to
accelerate agency review of rules al-
ready on the agency’s schedule for re-
view. The petitioner has a significant
burden to justify that the requested re-
lief is necessary. I might add that this
provision was a product of negotiations
between Senators KERRY, LEVIN, BIDEN,
JOHNSTON, ROTH, NICKLES, MURKOWSKI,
BoOND, DOLE, and myself.

One other petition provision that I
want to mention is section 629, which
allows for the petitioner to seek an al-
ternative means to comply with the re-
quirements of a rule. This allows for
needed flexibility that will save indus-
try untold amounts of money and hav-
ing to comply with sometimes irra-
tional requirements, without weak-
ening the protection of health, safety,
or the environment.

In this way, agencies are given great
latitude in promulgating cost-effective
rules. In this way, agencies can do a
better job.

Moreover, the following provisions of
S. 343 are much better than their coun-
terpart provisions in Senator GLENN’s.

Risk assessment provisions: S. 343 ap-
plies its risk assessment and risk char-
acterization principles to all agency
major rules. The Glenn amendment, by
sharp contrast, limits even the applica-
bility of the risk assessment and risk
characterization principles to major
rules promulgated by certain listed
agencies and it contains no decisional
requirements for risk assessments.

Emergency provisions: The Dole-
Johnston bill contains exemptions for
imposition of the notice and comment,
cost-benefit analysis, and risk assess-
ment requirements. When an emer-
gency arises where a threat to public
health and safety arises, these provi-
sions would allow for a rule that ad-
dresses these concerns to promptly go
into effect. There is absolutely no
delay. The government can protect our
health and safety in all of these cases,
including the red herring of E. coli.
The Glenn substitute, on the other
hand, only contains one exemption,
and that is for risk assessments.

As I pointed out last Friday, this
contains an element of irony. The sup-
porters of the Glenn measure have
complained endlessly how S. 343 would
prevent the agencies from protecting
the public from E. coli bacteria present
in bad meat, or cryptosporidium in
drinking water, and have screamed
that rules addressing these problems be
exempt from S. 343.

Of course, S. 343’s emergency provi-
sions adequately deal with the prob-
lem. But Glenn does not. There is not
even similar language.

Where are the equivalent provisions
in the Glenn substitute? Does the
Glenn substitute exempt these types of
rules from cost-benefit analysis? No. It
is apparent, Mr. President, that the
Dole-Johnston measure is a superior
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vehicle for regulatory reform. I ask my
colleagues to vote against the Glenn
“‘reg lite” bill and support the real
thing. I yield the floor.

The PRESIDING OFFICER (Mr. JEF-
FORDS). The Senator from Ohio.

Mr. GLENN. Mr. President, last week
I took the floor to reply to some of the
top 10 silly regulations that the Sen-
ator from Utah had brought up last
week. We found, upon investigation,
that of some of those silly regulations
last week there were, probably a good
half of them, I do not know the exact
number, but probably half of them I
gave responses to that showed that the
so-called silly regulations were not
regulations at all and were, in some
cases, municipal or State regulations
that were being somehow tossed over
into the Federal bailiwick of responsi-
bility. And I gave real details on that,
and it caused considerable concern on
the other side of the aisle, I under-
stand.

I do not know the regulations that
were cited this morning, how they
originated or what their backgrounds
are, but I hope we have better substan-
tiation for the ones given this morning
than we did for the ones last week. If
we wish to take up our time here going
through those, we can do that again
like the ones that were put in last
week. But we found in many of the
cases mentioned they were not Federal
regulations at all. There was no re-
quirement in Federal law for some of
the things that Federal regulators were
being credited with doing.

So what we are trying to do is bring
some common sense to this regulatory
process. I have said many times during
this debate, regulatory reform is prob-
ably the most important issue we will
take up this year, outside of the actual
appropriations bills, because it affects
every person in this Chamber today,
whether on the floor, in the gallery,
every person outside, every man,
woman, child, every business, every or-
ganization across the whole United
States of America. So regulatory re-
form is one of the most important
items.

The American people want regu-
latory reform. I want regulatory re-
form. I believe the vast majority of
Members of Congress do. I do not know
of anybody who does not want regu-
latory reform. When we go back to our
States, the horror stories we hear
every time are about some of the rules
and regulations that are too heavy-
handed and too intrusive, so we need to
correct those things. The question is,
how will we correct them? If we are
drowning in red tape, how do we cor-
rect it?

I have made no effort to retain the
status quo, in spite of what was said
this morning. Quite the opposite. I do
not want to retain the status quo. That
is the reason why we worked 2% years
on the Governmental Affairs Com-
mittee to try to get responsible regu-
latory reform legislation ready. We
have
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heard a lot of talk about specific in-
stances of regulatory excess. And, as I
have pointed out, many of these stories
are just factually not true. But even
for those that may be true, let us make
sure that the medicine we prescribe is
not worse than the illness we want to
cure. Individual instances of excess do
not justify bogging down our Govern-
ment with equally excessive bureau-
cratic procedures and litigation, and
that is what I fear the proponents of S.
343 are giving us.

Instead of making Government more
cumbersome, more bureaucratic, and
more expensive, we should be working
to make the regulatory process more
effective, more efficient, and less bur-
densome. Regardless of our debates
about process, about how Federal agen-
cies should make decisions, we must
not forget what the process is all
about. The regulatory process is about
protecting the public interest. It is
about implementing the laws that we
in Congress pass. It is about providing
for the common good, protecting public
health and safety, preserving the envi-
ronment, and making this country a
land of opportunity for all and, at the
same time, correcting regulatory ex-
cesses to make sure that those just do
not happen. That is a balance. It is a
balance that we have to seek and it is
a balance that I think we have ad-
dressed in S. 1001, which was laid down
last Friday afternoon.

That is why, as we debate how to re-
form the regulatory process, we must
ask ourselves two essential questions—
basically what I stated a moment ago.
First, does the bill before us provide for
reasonable and appropriate changes to
regulatory procedures to eliminate un-
necessary burdens on businesses and
individuals and organizations and ev-
eryone all over this country? And, sec-
ond, does the bill maintain our ability
to protect the environment and the
health and the safety of our people? In
other words, does the legislation strike
an appropriate balance? That is what
we have to find in this debate—is the
balance.

If we find the proper balance, there
will be broad support for this effort.
However, if we produce a bill that re-
lieves regulatory burdens but threatens
protections for the American people in
health and in safety or the environ-
ment, the legislation should be op-
posed.

Today we will focus our debate on
two bills, the Dole-Johnston substitute
and the Glenn-Chafee substitute to
that substitute. Both will transform
the regulatory process, but I am con-
vinced that the Dole-Johnston sub-
stitute goes too far. I believe that only
the Glenn-Chafee substitute will re-
form the regulatory process in a way
that meets my tests just outlined. The
Glenn-Chafee bill will relieve burdens
and maintain an efficient and effective
process to protect public health and
safety and the environment.

Before I discuss the differences be-
tween the two bills, I want to review
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the debate of last week, because I be-
lieve that this past week’s debate
alone, just standing by itself, makes
the case for the Glenn-Chafee sub-
stitute.

Proponents of the Dole-Johnston sub-
stitute have repeatedly stated that
their bill is a good bill, that their bill
went through a long process of im-
provement before coming to the floor,
and that it is ready for enactment. But
I believe our activities on the Senate
floor last week proved otherwise. When
confronted with the challenge that
their bill would threaten important
health and safety rules—impending
rules, now, not just something thought
about for the future, but important
pending health and safety rules such as
those for food safety, drinking water,
mammograms—the proponents of Dole-
Johnston first denied that their bill
would compromise those regulations.
Then they tried to add general and
symbolic exemptions just in case, like
the sense-of-the-Senate resolution that
was supposed to be a substitute for the
Boxer amendment protecting mammo-
gram rules. But when all the votes
were done, we see that they voted
against meat and poultry inspection
rules, putting the American people at
risk due to the dangers of H. coli and
other foodborne diseases; and that they
voted against drinking water safety
rules. But we see that they voted for
mammogram rules and for child poi-
soning protection rules.

I do not think my colleagues value
food and drinking water safety less
than women’s or children’s health.
What I really think is that the pro-
ponents of the Dole-Johnston bill have
yet to come to terms with the fact that
their bill fails my test. It may reduce
regulatory burdens—it will do that—
but it will also jeopardize public health
and safety and the environment. In
other words, it does not hit the balance
that I spoke about earlier.

They say their bill will not harm the
public but they are not really sure. I
am sure that the Glenn-Chafee sub-
stitute will protect the public and re-
duce regulatory burdens, and I say we
should support that Glenn-Chafee sub-
stitute.

When it came time last week to dis-
cuss the effect of their bill on the im-
plementation of current laws, again we
saw confusion and uncertainty.
Throughout the negotiations, prior to
coming to the floor, and during the
first hours of debate, the proponents
again and again denied that their bill
contained a supermandate—that is, a
prevision that would have economic
cost-benefit analyses override other
statutory requirements if there was
any conflict between the two.

Those other statutory requirements
are things like clean air, clean water,
and worker safety. Even so, they re-
fused to add language to clearly state
that assertion, that in a case of a con-
flict between the cost-benefit test and
the statutory requirement, the under-
lying statute would prevail. In other
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words, there would not be a superman-
date that said: If there is a conflict,
that the earlier law would be knocked
out. Their provision would have pro-
vided that, if there was a conflict be-
tween the rule that came up and a pre-
vious law passed by the Congress,
signed by the President, and in effect
all over this country, the underlying
statute could be knocked out by a reg-
ulation.

Finally, on the floor an amendment
appears from the proponents to do just
that, to say that if there is a conflict
between the cost-benefit test and the
statutory requirement, that the under-
lying statute would prevail. Again, I
have to ask why was the Dole-Johnston
bill brought to the floor in the form it
was? The proponents insisted it was in
fine shape and provided just the right
amount of reform, but when pressed on
the floor, their arguments went both
ways and the weaknesses of the bill,
their bill, were revealed.

When it came time to discuss what
their bill covers, again we saw confu-
sion and inconsistency. Their bill pro-
vided the proper threshold, they said—
a major rule should be a rule with an
annual effect of $60 million or more. On
Monday, the first day of debate, that
threshold was, however, lowered even
further with the addition of signifi-
cant, what are called significant rules,
under the Regulatory Flexibility Act.
This will add between 500 and 800 rules
to the agency cost-benefit process. This
was an incredible expansion of cov-
erage. It could quadruple the number of
rules that agencies have to put through
detailed analysis.

The very next day an amendment
was passed, which I supported, to raise
the threshold from the $50 million fig-
ure to $100 million. But the problem is
that the amendments are inconsistent.
It makes no sense to say that we have
restricted the scope of the bill to a
more reasonable threshold—$100 mil-
lion overall economic impact on the
country—when the threshold at the
same time had just been lowered to in-
clude hundreds and hundreds and hun-
dreds of more rules.

I simply do not understand how my
colleagues can think that agencies in a
time of falling budgets and full-time
employees—FTE’s—will be able to ef-
fectively perform the duties that we
give them. Yes, you have to remember
that we in Congress passed the laws
that require agency action. I add that
some 80 percent of the regulations
written are required in the laws that
we sent over to the agencies to have
the regulations written.

Now those agencies will have to
spend scarce resources on analyzing
rules that do not have a significant im-
pact on the Nation as a whole. This is
simply a mistake. They cannot do
something with nothing. We are cut-
ting their budgets with fewer full-time
employees and at same time loading
them up with new policies that must be
done, new analyses—that I favor but
not the expansion that was done on the
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floor—in the numbers of overall re-
views that have to be made. We need to
stick with the higher threshold, and
that is it. That is manageable.

Agencies need to be more sensitive to
the burdens that Government places on
small business. I also add that is what
the Regulatory Flexibility Act is all
about. Thinking that businesses some-
how are being overregulated is not
something new. We passed the Regu-
latory Flexibility Act I believe back in
1972 or 1973. It was supposed to address
some of this problem.

Let me repeat that agencies need to
be more sensitive to the burdens that
Government places on small business.
That is what the Regulatory Flexi-
bility Act is all about. But requiring
agencies to go through lengthy anal-
yses for nearly every rule that comes
under that act is just too much. We
will end up with a Government that
spends more money and more time, and
has less and less to show for it.

If the proponents of Dole-Johnston
are trying to make it much harder to
issue regulations, regulations that we
in Congress often require—require as
much as 80 percent of the time—then
this is the way to do it. If they want to
make it harder to issue rules that pro-
tect the health and safety of the Amer-
ican people, this is the way to do it.

Let me just observe that two major
supporters of the Dole-Johnston sub-
stitute, Senator JOHNSTON and Senator
ROTH, did not support the expansion of
the bill to cover regulatory flexibility
rules. So I hope we can still address
this problem in a reasonable way and
maybe work out something on that be-
fore we come to a final vote on this leg-
islation.

Finally, let me mention the issue of
sunshine. On Thursday, my amendment
to the Dole-Johnston substitute to pro-
vide for sunshine in the OMB regu-
latory review process was accepted. I
was very happy that amendment was
accepted. It was not just passed by a
vote. It was accepted unanimously.
That was very good because it shows
support for an important component of
reasonable regulatory reform. This
sunshine provision came from the bi-
partisan Governmental Affairs Com-
mittee bill, the bill sponsored by my
good friend from Delaware, Senator
ROTH. The provision is also contained
in the Glenn-Chafee bill.

The problem is that for the last 2
months we have repeatedly urged those
Senators involved in crafting the Dole-
Johnston substitute to incorporate
that sunshine provision. Despite our
requests we were turned down at every
turn. The latest rejection came last
Wednesday, July 12, when we finally
got a response to our June 28 list of 9
major and 23 minor issues with the
Dole-Johnston bill. We were told then
that we would have an answer. We do
not have a full answer yet. But we did
get a response to our June 28 list of 9
major and 23 minor issues with the
Dole-Johnston bill. But then the next
day, on Thursday, July 13, when con-
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fronted with the sunshine provision as
an actual amendment, suddenly it was
fine. Suddenly it was acceptable.

I have a lot of respect for the intel-
ligence and good faith and legislative
abilities of the proponents of the Dole-
Johnston substitute. I must admit I do
not understand the thinking that goes
into developing a legislative proposal
of such great complexity and far reach-
ing impact in a closed room dismissing
compromise proposals out of hand and
insisting that the bill should be passed,
and then on the floor accepting some of
the very proposals that were earlier re-
jected all the while maintaining that
no changes are needed.

I have not changed the stand I took,
along with Senator ROTH and our other
colleagues in the Governmental Affairs
Committee 3 months ago. I believe we
had a tough but workable regulatory
reform bill in S. 291. That bill provides
the basis for the Glenn-Chafee sub-
stitute that I think should be sup-
ported now. So my position has not
changed. Of course, there is always
room for improvement in any bill. We
modified Glenn-Chafee to reflect im-
provements that we have seen over the
last several weeks. But on the basic
provisions of the bill, my position is
clear. It has been consistent.

With the proponents of the Dole-
Johnston substitute I think the story
is different. I believe the truth is they
are finally realizing that their bill is
flawed, weighted with ill-thought-
through provisions that will frustrate
the very reform that they say they
want to accomplish.

I believe my colleague from Lou-
isiana, Senator JOHNSTON, has accom-
plished significant changes in S. 343 in
the month or so that he has been work-
ing with the majority leader and the
Senator from Utah, Senator HATCH. I
also believe Senator JOHNSTON deserves
a great deal of credit for his commit-
ment to regulatory reform, and for his
tireless efforts to improve S. 343. He
has been involved in regulatory reform
for a number of years, and that has had
pieces of legislation passed here on the
Senate floor before. But if nothing else,
his constant presence on the floor over
the last week, and the detailed per-
sonal knowledge he has of the bill,
shows his commitment and expertise. I
certainly commend him for his effort. I
believe the product, though, is still
flawed, too unwieldy, too unworkable
to provide the reform that we all be-
lieve is necessary and needed for the
regulatory process. I think last week’s
debate highlighted a number of these
differences.

To bring the debate to the present, I
would like to describe the major dif-
ferences that I see between the Dole-
Johnston bill, as modified this past

Friday, and the Glenn-Chafee sub-
stitute.
The Dole-Johnston substitute is

based on the Judiciary Committee’s
bill that emerged from a divisive com-
mittee proceeding that was cut short
before the bill could be fully debated.
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The Glenn-Chafee substitute is based
on the Governmental Affairs Commit-
tee’s unanimous bipartisan legislation.
S. 291 which was sponsored by Senator
ROTH, the chairman of our committee,
and fully debated in committee. Noth-
ing was cut short there. It was fully de-
bated before it was voted out with
eight Republican votes and seven Dem-
ocrat votes. It was a unanimous com-
mittee vote.

An examination of the two com-
mittee reports shows the differences
between those two bills. The Govern-
mental Affairs report had a unanimous
bipartisan discussion of a tough but
workable approach to regulatory re-
form. The Judiciary report is divided
and filled with divergent views, and
they have never been reconciled yet.

I believe that these two reports tell
us why we are in the posture we are in
today. Instead of choosing the path of
bipartisan dialog and cooperation, the
proponents of S. 343 chose to push
ahead with what I view as an extreme
bill. All the effort of Senator JOHNSTON
to moderate that bill—and again he has
accomplished much—has not altered
the fundamental nature of that bill. As
I have said previously during this de-
bate, the result is a bill tailored to spe-
cial interests, and is a lawyer’s dream.
It does not, in my view, meet the goals
of at the same time protecting health
and safety or of having a more effec-
tive and efficient Government.

Yes, we want agencies to have more
thoughtful and less burdensome rules,
but we also want agencies to be effec-
tive. The American public does not
want the Federal Government to be
more inefficient or to have important
public protections delayed or bogged
down in red tape, delay and courtroom
argument. That is why Senator
CHAFEE, myself and several others of-
fered an alternative bill just before the
last recess, and it was laid down here
before the Senate last Friday as a sub-
stitute.

Our substitute bill, S. 1001, is based
on that same Governmental Affairs
Committee bill, S. 291, that was re-
ported out with full bipartisan support.
It provides for tough but fair reform. It
will require agencies to do cost-benefit
analyses and risk assessments, but it
will not tie up all their resources un-
necessarily. It does not provide for spe-
cial interest fixes, and it does not cre-
ate a lawyer’s dream. It provides for
reasonable, fair, and tough reform.

Since introducing the bill, we have
incorporated additional changes to re-
flect agreed upon improvements ar-
rived at during negotiations and debate
on the underlying bill.

This is a very complex matter. We do
not necessarily claim we have the very
last word on every detail, and we look
forward to suggestions for improve-
ment. We do think our approach is
much more workable than the Dole-
Johnston substitute and that our sub-
stitute provides the better approach for
reform.
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Now, that is a little bit on the back-
ground, and that brings us to today.
After a week of debate and amend-
ments as well as the negotiations that
preceded floor action, the Dole-John-
ston substitute has been modified in a
number of ways. There are, however,
major issues that still distinguish the
two bills and recommend support for
the Glenn-Chafee substitute.

In my mind, there are five major
areas of difference remaining. First is
the issue of how agencies should use
regulatory analysis. We believe that
agencies should be required to perform
risk assessments and cost-benefit anal-
yses for all major rules. These analyses
should inform agency decisionmaking
—inform agency decisionmaking. They
should not unilaterally control those
decisions and impose least-cost solu-
tions to every problem. Let us put
some common sense into this process.
We should not unilaterally control
those decisions and impose least-cost
solutions to every problem.

Second is the question of look back.
We believe that agencies should review
existing rules, those that have been in
effect, some for a long time, but their
reviews should not be dictated by spe-
cial interests or lead to wasteful litiga-
tion.

Third is a matter of judicial review.
The courts should be used to ensure
that final agency rules are based on
adequate analysis. Regulatory reform
should not be a lawyer’s dream with
unending ways for special interests to
bog down agencies in litigation.

Fourth is the concern about special
interests. Regulatory reform should
provide a new, across-the-board process
for Federal agency decisionmaking. It
should not provide program fixes for
special interests.

Fifth is the implementation of the
new reforms. In a nutshell, this is the
issue of effective date. More broadly,
however, it involves the question of
whether we want to implement reforms
in a way that improves Government de-
cisions or whether we want to impose
new requirements in order to frustrate
decisions, create more delay, waste re-
sources, introduce uncertainty and
open up new avenues for litigation. I
believe that implementation of the
Glenn-Chafee substitute will improve
decisionmaking and reduce burdens on
the American public. The Dole-John-
ston substitute, on the other hand, has
the potential to create problems, cost
money, and harm the public interest.

If we could resolve these five sets of
issues, we could establish for the first
time a governmentwide comprehensive
regulatory reform process. This process
would produce better, less burdensome
and fewer regulations. It would also
provide the protections for the public
interest that the American people de-
mand of their Government and that
they have a right to expect from their
Government.

S. 343 does not follow these prin-
ciples. Instead, it does special favors
for a special few. In so doing, it creates
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a process that will delay important de-
cisions, waste taxpayer dollars, enrich
lawyers and lobbyists, undermine pro-
tections for health, safety, and the en-
vironment and further erode public
confidence in government.

Now, let me talk about each one of
these five major issue areas. The first
issue is the question of the use of regu-
latory analysis. We believe that agen-
cies should perform risk assessment
and cost-benefit analyses for all major
rules. As I have already said, the
threshold for a major rule should be a
$100 million economic impact. If it in-
cludes more rules, as the Dole-John-
ston substitute now does, it will fail its
own cost-benefit test, and we will just
waste Government resources instead of
reforming Government. Once under-
taken, the cost-benefit analyses and
risk assessments should be used to in-
form agency decisionmaking.

We all agree that regulatory deci-
sions will be improved if Federal agen-
cies routinely use consistent economic
and scientific analysis to test their
proposals. The question is, should that
analysis control agency decisions, as
under the Dole-Johnston approach, by
requiring that the agency choose the
least-cost solution to every problem—
the least-cost solution to every prob-
lem.

We had examples last week in the
Chamber. If something costs $2 more
but saves 200 lives, would it be worth
that excess cost? Yes, it would. Right
now, you could not do that, as this is
worded, as I understand it. You have to
have a least-cost solution.

I simply do not believe we always
want the agencies to take the cheapest
path to implement our laws. What if
that alternative that costs $2 extra
saves 200 lives? Do we say pick the
cheapest; do not look at the benefits of
the alternatives before you? That is
what S. 343 does.

What if the cheapest alternative im-
poses more costs on State and local
governments? Or what if it imposes
more costs on small business, or a spe-
cific region of our country, a certain
section of our Nation? Do we want to
stop agencies from considering such
distributional effects?

I think we have to let agencies use
common sense. We keep saying that is
what regulatory reform is all about. If
so, then agencies should be able to
choose the most cost-effective ap-
proach—the cost-effective approach we
use in the Glenn-Chafee bill, looking
not just at cost but also at the bene-
fits. Remember, if for some reason we
in Congress do not agree with the agen-
cy’s solution, the congressional review
provisions of both bills, S. 343 and S.
1001, allow us to rescind that rule by
bringing it back to Congress for further
action. That is something that has not
been done in the past. We have that
provision in both of these bills. So
should we not create a process that al-
lows for good decisions and a way to
catch the bad ones rather than to cre-
ate a process that ensures there prob-

July 17, 1995

ably will be bad decisions in the first
place?

The Glenn-Chafee substitute requires
the analysis of costs and benefits. It re-
quires agencies to certify whether ben-
efits justify the costs and to explain if
those benefits do not justify the costs.
In other words, Glenn-Chafee uses cost-
benefit analysis to improve decisions,
but it does not give important deci-
sions over to a mechanical economic
analysis. Too much is at stake with
Government decisions to simply rely
on a least-cost approach to protecting
the public interest.

Let me point out here that the Dole-
Johnston substitute also creates confu-
sion with its Regulatory Flexibility
Act decisional criteria. Section 604 is
amended by adding a requirement that
agencies not issue a rule unless it mini-
mizes the economic impact ‘‘to the
maximum extent possible” on small
entities; that 1is, small businesses,
State and local governments, and other
small organizations.

The least-cost-alternative test in this
minimal impact test will probably con-
flict quite often. Least cost overall
may often involve more than the low-
est cost possible for small entities. As
brought to the floor, the Dole-Johnston
substitute simply did not address this
inherent contradiction. As now amend-
ed, there is something of a fix. Agen-
cies are to explain whenever the tests
are in conflict but can go forward. My
personal opinion is this is still not
enough.

To create a standard for government-
wide rulemaking that says, ‘‘Choose
the alternative that is the absolute
cheapest for small business and other
small entities,” is to me to turn away
from common sense, away from tradi-
tional notions of administrative law
and reasoned decisionmaking and to
create a lengthy analytic process that,
again, is geared to the cheapest solu-
tion, not the most cost-effective solu-
tion.

The Regulatory Flexibility Act was
designed to ensure that agencies con-
sider more flexible and less burden-
some alternatives for small entities.
The Dole-Johnston substitute would
turn that important purpose around
and let it govern decisionmaking. I am
all for looking out for the interest of
small business and State and local gov-
ernments, but American public interest
is broader than that. Protecting public
health and safety and the environment,
for example, requires a broad view of
what works best for the Nation as a
whole, not just for some.

That brings us back, once again, to
the issue of balance that we are look-
ing for.

The second major issue is the ques-
tion of lookback. We believe that agen-
cies should review existing rules, but
their reviews should not be dictated by
special interests or lead to wasteful
litigation. Regulatory reform is not
just about improving new rules. It
must also look back and help existing
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rules, existing laws that currently gov-
ern so many activities in our country.
So we all agree that agencies should
use cost-benefit analysis and risk as-
sessment to look back and review ex-
isting regulations to eliminate out-
dated, duplicative and unnecessary
rules and to reform and streamline oth-
ers.

This process should be fair and open
with plenty of opportunity for public
comment, so that those who are inter-
ested in particular rules can make
their concerns known to the agency.
But this review should not be dictated
by special interests, and I believe this
is what would happen should the Dole-
Johnston substitute become law. It
would create a number of petition proc-
esses. That is an innocuous sounding
phrase, ‘‘petition processes.” It would
create a number of petition processes
that has the potential of gridlocking
agencies and putting special interests
and the courts, not the agencies and
the executive branch, in charge of the
review.

The Dole-Johnston substitute uses a
petition process to put rules on a
schedule for review, and if the agency
grants the petition, it has to review
the rule in 3 years, which is a very
short timeframe for such matters. If it
fails to review the rule in that time,
the rule automatically sunsets, goes
out of existence. It just automatically
sunsets. This process, it seems to me,
puts the petitioner in the driver’s seat,
not the agency or the Congress who
passed the law in the first place. It also
creates a process more prone to just
killing regulation than creating a
thoughtful, balanced review of regula-
tions.

In addition to the review petitions,
the Dole-Johnston substitute has sev-
eral other petitions for ‘“‘any interested
party” to challenge an agency on any
rule, not just major rules. This is an-
other example of the lawyer’s-dream
approach taken under this bill.

People could petition for the
issuance, amendment, or repeal of any
rule. They could petition for the
amendment or repeal of an interpretive
rule or general statement of policy or
guidance, and they could petition for
the interpretation of the meaning of a
rule, interpretive rule, general state-
ment of policy or guidance. That is a
mighty big list of things that could be
petitioned under S. 343.

Just to add to the confusion, the bill
also has a separate section, section 629,
for petitions for alternative compli-
ance. Any person subject to a major
rule can petition an agency to modify
or waive the specific requirements of a
major rule and to allow the person to
demonstrate compliance through alter-
native means not permitted by the
rule. In addition, it adds yet another
petition process in section 634 so that
interested persons may petition an
agency to conduct a scientific review
of a risk assessment.

Each agency decision on every one of
these petitions, except that petition for
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alternative compliance, is judicially
reviewable. What a dream for lawyers.
At any step along the way, in other
words, they can bring a suit for any
one of the list of things I mentioned.
All of these petitions and reviews add
up to one of the worst parts of this bill.
It is a formula for true gridlock. Agen-
cies will have to spend enormous re-
sources responding to each other and
every petition. Then they can be
dragged to court if they turn down a
petition.

So I do not feel this comes close to
being real regulatory reform. This is
regulatory and judicial gridlock, and
this is the way to keep the agencies
from doing their jobs and to keep law-
yvers happy and, I would add, extremely
prosperous. This bill would make all
the rhetoric about tort reform a big
joke, except in this case judicial grid-
lock means the health and safety of the
American people would be jeopardized.

Mr. President, I think sometimes
people think that a regulation is put
out by the agencies with a little bit of
effort and very few people involved.
They do not understand why the delay
and why they are so complex. We gave
an example on the floor the other day.

Just one regulation pursuant to the
Clean Water Act that dealt with some
of the metal fabricating areas, just one
regulation covers, now that it is in
place and it has been finalized, covers
123 feet of shelf space. That is a pile of
documents from the well, right here in
the Senate, to the ceiling, which is 42%
feet, we found out from the Capitol Ar-
chitect. That is three piles of docu-
ments from the well to the ceiling.
Three piles of documents to implement
one regulation, and under the Clean
Water Act there are hundreds of regu-
lations like that.

So we are not talking about some-
thing that is just a little thing—well,
we can just throw that over at the
agencies and they can handle that OK,
they can grind these out OK. That was
one regulation written to a small part
of what was addressed in the Clean
Water Act.

So these are not small things. When
we talk about upping the cost for each
regulation that would have to be writ-
ten by some $500,000 to $800,000, I think
is what the estimate was made last
week on the floor, and we had testi-
mony before the committee at one
time that each regulation averages
out, or can average out, around $700,000
per regulation to get it implemented.

We begin to see that this is no small
matter. Now, these petitions that we
were addressing here—each agency de-
cision on every one of these petitions,
except that petition for alternative
compliance I mentioned, is judicially
reviewable. That is an absolute dream
for the lawyers. All of these petitions
and reviews add up to one of the worst
parts of the bill—that is, it is a for-
mula for true gridlock. Agencies are
going to have to spend enormous re-
sources responding to each petition.
They can be dragged to court if they
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turn down a petition—just a petition.
It does not come close to being real
regulatory reform. It is regulatory and
judicial gridlock. It opens up to those
who would thwart a particular piece of
regulation that might be in the public
good. They can thwart it and stop it
dead in its tracks by keeping it in
court. So this is a way to keep agencies
from doing their jobs and to keep law-
yers happy and prosperous. So all this
tort reform becomes a big joke if this
type of thing goes into effect.

Now, while the Dole-Johnston sub-
stitute creates a recipe for gridlock,
the Glenn-Chafee approach provides a
workable process of review. Every 5
years, agencies will have to produce a
10-year schedule of rules to be re-
viewed. Opportunities for public com-
ment will identify rules that the agen-
cy may not think is pressing. While
there is no petition process or judicial
review, our process allows Congress to
add rules to the agency schedule. In
other words, if we think their priority
review of existing rules and regulations
is not what it should be, Congress can
add rules to that agency’s schedule.

Now, I must admit that I am not 100
percent happy with using the annual
appropriations process, as we are pro-
posing, to amend these schedules. I
would be happy to consider alter-
natives. But the critical point is that
we provide for amendments to the re-
view schedules without bogging down
agencies into the lengthy petition and
judicial proceedings created under
Dole-Johnston.

I think that is the key point. We
want review. We want a review that is
sensitive to the complaints of people
covered by the rules, but we do not
want gridlock. We want Government to
keep working so that we can have more
effective and more efficient protections
of public health and safety and the en-
vironment.

The third major issue that distin-
guishes the Dole-Johnston substitute
from the Glenn-Chafee substitute in-
volves judicial review. The courts
should be used to ensure that final
agency rules are based on adequate
analysis. Regulatory reform should not
be a lawyer’s dream, with unending
ways for special interests to bog down
agencies in litigation. We firmly be-
lieve in the courts’ role in determining
whether a rule is arbitrary or capri-
cious. The Glenn-Chafee substitute au-
thorizes judicial review of determina-
tions of two things—whether a rule is
major and therefore subject to the re-
quirements of the legislation. Also, it
allows review of the whole rulemaking
record, which would include any cost-
benefit and risk assessment documents.

In other words, it allows review of
the final rules at the final stage before
that can be taken to court to see
whether all of the requirements of
cost-benefit and risk assessment have
been provided. We should not, however,
provide unnecessary, new avenues for
technical or procedural challenges that
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can be used solely as impediments by
affected parties to stop a rule. Courts
should not, for example, be asked to re-
view the sufficiency of an agency’s pre-
liminary cost-benefit analysis, or the
use of particular units of measurement
for costs and benefits.

While courts have a vital role to
play, they should not become the arbi-
ters of the adequacy of highly tech-
nical cost-benefit analysis or risk as-
sessment, independent of the rule
itself. Thus, Glenn-Chafee clearly
states that ‘‘if an analysis or assess-
ment has been performed, the court
shall not review to determine whether
the analysis or assessment conformed
to the particular requirements of this
chapter, section 623(D).”

I believe the way the Dole-Johnston
substitute is currently drafted that
lawyers and the courts will get into the
details of a risk assessment or cost-
benefit analysis. I think that is a mis-
take. From what I understand, there
has been a great deal of discussion
about this issue, and I believe many of
us want the same result. The question
is how to get there from here. Leaving
the language as ambiguous as it is now
is unacceptable. That is just an invita-
tion to litigation.

With all of the attention to the ques-
tion of to what extent might the courts
get into the details of cost-benefit
analysis and risk assessment, we have
not discussed enough the amendments
that the Dole-Johnston substitute
makes to the Administrative Proce-
dure Act. I am not a lawyer, but I know
that with every statute we pass, the
courts slowly, over the years, develop a
body of case law that interprets each
statute. The APA is no exception. It
was enacted in 1946 and, to a great ex-
tent, it has been given more meaning
by the courts in the intervening 50
years than Congress was able to
squeeze into its relatively brief sec-
tions in 1946. While judicial interpreta-
tion of administrative procedures con-
tinues, I am not aware of any major
criticisms of the APA. Certainly, the
Administrative Conference has not pro-
posed any major overhaul. But that is
what will happen should the Dole-
Johnston substitute be enacted into
law. Its amendments to the APA, in-
nocuous though they may seem to
some, will usher in a whole new genera-
tion of lawsuits that will use the new
legislative language to attack the case
law that has developed around the 1946
statutory language.

Adding more petition processes, re-
quiring new details in rulemaking no-
tices, adding the phrase ‘‘substantial
support in the RECORD” to the tradi-
tional formulation of arbitrary and ca-
pricious, these will invariably be used
by lawyers to go after rules not on sub-
stantive grounds but on these proce-
dural grounds. This is not reform. This
will recreate a litigation explosion
that will give deeper gridlock than we
could ever imagine.

Let me just add that this is one of
the reasons that I believe such impor-
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tant pending rules as the USDA meat
inspection rules—the rules that are
needed to protect the American people
from foodborne illnesses, such as E.
coli—should be exempted from Dole-
Johnston. Independent of its cost-ben-
efit analysis, all the supporting evi-
dence, procedural steps, rulemaking
notices, and more will all be open to
challenge in the courts under these
APA amendments.

Again, this is not reform. This is a
lawyer’s dream and a potential night-
mare for the American people. I am
sure my colleagues, Senator LEVIN and
Senator BIDEN, both excellent lawyers,
will go into this issue. But it seems to
me that these unneeded amendments
to the APA alone are reason enough to
oppose the Dole-Johnston substitute.

The fourth major difference between
the two bills is the concern about spe-
cial interest. Regulatory reform should
provide a new across-the-board process
for Federal agency decisionmaking. It
should not provide program fixes for
special interests.

From the beginning, S. 343 has in-
cluded a number of provisions that are
not about Government-wide regulatory
reform. Quite the contrary, they are
about giving specific relief to specific
interests or stalling particular pro-
grams. Frankly, I do not think these
provisions have any place in a regu-
latory reform bill that should be meant
to establish a fair process, fair and
equal to all.

Unlike S. 343, and unlike its revised
alternative, the Dole-Johnston sub-
stitute, our bill, the Glenn-Chafee sub-
stitute, like its predecessor, Senator
Roth’s S. 291, has no such special fixes.
Let me say that I sympathize with
those who would like to fix particular
problems. I know of examples where
regulations go too far and where agen-
cies go too far. But as testimony before
our committee showed, 80 percent of
the rules are required by Congress. It is
not up to the agencies. We require
them in the legislation that we send
over. So it is not just the regulatory
process that needs fixing. We in Con-
gress are also responsible for a lot of
these problems. In other words, if we
have a problem, we ought to look in
the mirror a good part of the time.

Let us focus on making the regu-
latory process better as a whole and
not affix for special interest. Let me
give some examples. This is not just
idle talk. The original S. 343 tried to
rewrite the Delaney clause. Now, I hap-
pen to think the Delaney clause needs
some modification, but they went too
far in rewriting the Delaney clause.
They also shut down the EPA toxic re-
lease inventory, providing enforcement
relief for companies and so on.

Now, while I agree that some of these
legitimate problems deserve our atten-
tion, this is not the place. A regulatory
reform bill should address regulatory
issues. It should not become a Christ-
mas tree for lobbyists to hang solu-
tions to whatever problems they may
have.
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Over the last week, the Senate’s reso-
lution of amendments on several of
these special fixes shows that they are
divisive, unrelated to the basic process
reforms proposed in the legislation,
and simply an attempt to avoid going
through the appropriate legislative
channels.

For example, the section that would
delay an increased cost for environ-
mental cleanups was stricken on the
grounds that it was a specific program
fix unrelated to the larger process re-
forms, and that Superfund reform is
currently under consideration by the
committee of jurisdiction.

When it came time to consider a
similar amendment to strike a section
that would restrict EPA’s toxic release
inventory, the same arguments were
rejected. Outside the scope of general
regulatory reform—no matter. More
properly considered by the committee
of jurisdiction—no matter. Special in-
terests want the TRI gutted—you got
it.

This is not how we should be reform-
ing the regulatory process. We say we
are creating a new, fair, and reasonable
process. What we are really showing
the American people is that if they are
a big enough company, they use
enough high-priced lawyers, you can
fill the halls of power and get relief.

It is unfortunately clear how a ma-
jority of the body weigh the commu-
nity’s right to know about the release
of toxics into the environment against
companies who apparently do not want
companies around the plant to know
what they are drinking and breathing.

The irony for me is that the TRI is
perhaps the most notable example of a
rule that is relatively inexpensive and
really not that burdensome. It is a so-
called risk communication rule. Unlike
a command and control rule that would
prohibit the use of such toxic mate-
rials, TRI merely requires industry to
inform the communities of the release
of such chemicals.

Now, do you know who cares about
the TRI as much as anyone? It is local
fire departments. People probably
would not have thought of that, but
they are the men and women who have
to fight the local chemical plant fires
and clean up chemical spills, and they
want to know what they will face.
They do not want a Bhopal, the trag-
edy that took place in India, to take
place in their city or town.

But no matter to the proponents of S.
343. Powerful business interests and
their lawyers have sent the word
around they do not want to have to
comply with TRI. So it will be re-
worked, it will be revised, it will be re-
stricted. I know what that means. I do
not think the American public comes
out on top in that particular consider-
ation.

These and other fixes are found in
the Dole-Johnston substitute. They are
not found in the Glenn-Chafee sub-
stitute. We stuck with the process of
how the Government should go about
regulatory reform. This is reason
enough to support our bill.



July 17, 1995

The fifth and final major difference
between our two bills involves the im-
plementation of the new reforms. In
simple terms, this is a question of the
statute’s effective date. Last week, sev-
eral questions arose about the effect of
reform legislation on pending rules, on
expected rules, and on avenues for in-
creased litigation. I have already
talked at some length about these in
this statement.

I believe if we are serious about
changing the way Federal agencies
make regulatory decisions, if we are se-
rious about improving those decisions,
about reducing burdens and improving
commonsense solutions to pressing
issues involving public health and safe-
ty and the environment, then we must
have a sensible approach to implement
the reforms.

The Dole-Johnston substitute, as it
now stands, reaches back and covers
health and safety rules whose notice of
proposed rulemaking occurred as early
as April of this year. While that is sup-
posed to let some rules off the hook, it
also means that should that bill be-
come law, rules in the pipeline between
April and the date of enactment could
be challenged in court and would have
to go back to square one to comply
with the many requirements of the new
law.

Now, I want to improve rulemaking.
But I see no value in wasting resources
already expended to promulgate a rule.
If the rule is so bad, a court can over-
turn it under current law. There is no
need to reach back and waste Govern-
ment resources. The Dole-Johnston im-
mediate effective date for all other
rules simply adds to this bad picture.
Challenges will flood the courts the
very next day to go after rules devel-
oped under current law—current until
the day Dole-Johnston S. 343 is en-
acted.

During our debate last week, pro-
ponents of the S. 343 substitute argued
that because the Glenn-Chafee sub-
stitute does not have a broad exemp-
tion for health and safety rules, it is
more restrictive than Dole-Johnston in
its effect on pending rules. This argu-
ment is based on a misunderstanding of
our bill.

We apply our reform legislation to
rules that are proposed 6 months after
enactment. This delay gives agencies a
reasonable amount of time to develop
new procedures, bring new regulatory
proposals up to the new standards be-
fore they are published as proposed
rules. Again, Dole-Johnston applies all
requirements immediately.

Once promulgated and coming under
Glenn-Chafee, rules will face analytic
requirements that are tough, but they
are also fair and they are not unreason-
able. Remember, we do not have the
least-cost alternative. We do not have
the least-cost alternative test or the
minimal impact reg flex test of Dole-
Johnston. We are not afraid to have
important rules go through our proc-
ess. They will face a tough test. But if
they are needed, the rules will survive.
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What they will not face are the chal-
lenges that rules under Dole-Johnston
would face such as the new APA chal-
lenges that would be created for rule-
making procedures and substantial evi-
dence requirements.

The basic question is whether we
want government to work better for
the American people or whether we
want to impose new requirements in
order to frustrate decisions, create
more delay, waste resources, introduce
uncertainty, and open up new avenues
for litigation.

I believe that implementation of the
Glenn-Chafee substitutes will improve
decisionmaking and will reduce bur-
dens on the American public.

The Dole-Johnston substitute, on the
other hand, will create problems, cost
money—we do not know how much
yet—and harm the public interest.

In conclusion, I want to state again,
I want regulatory reform. We have
worked on this in the Governmental
Affairs Committee for the last several
years. It is not something that came up
just recently.

I believe that S. 343 does not provide
the balanced regulatory reform we
should have. I believe the Glenn-Chafee
S. 1001, the substitute that we are pro-
posing today, does that job.

In the coming hours of debate, we
will focus more closely on these two al-
ternatives. I welcome suggestions for
improvement to our bill. I am sure
there are details that can be revised. I
am also sure our bill provides a better
approach. I urge our colleagues to sup-
port our substitute.

Mr. President, I reiterate, once
again, these areas: The Glenn-Chafee
substitute focuses on truly major rules.
Glenn-Chafee substitute requires cost-
benefit analysis for all major rules. It
does not take the least-cost approach
that the Dole-Johnston bill does.

The Glenn-Chafee substitute provides
for review of current rule but with no
automatic sunset. If we run out to a
time period and the agency has not
taken adequate action in the pre-
scribed time period, then they must
issue a notice of proposed rulemaking
to repeal the rule. In other words, ei-
ther approve it or put the forces in mo-
tion to repeal it, but allowing public
comments on the rule.

Also, the Glenn-Chafee substitute is
not a lawyer’s dream. We allow for ju-
dicial review of the determination of a
major rule and whether the final rule is
arbitrary and capricious in light of the
whole rulemaking file.

The Dole-Johnston bill provides pro-
cedures, petition, multitudinous places
where suits can be filed to stop even
the best of legislation.

Also, the Glenn-Chafee substitute
does not create brand-new petitions by
private persons that will eat up agency
resources and let special interests—not
the agency or Congress—guide prior-
ities.

Lastly, Glenn-Chafee substitute has
no special interest provision. We did
not put a section in here that deals
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with things like the Delaney clause or
toxic release inventory or things like
that, that have a special interest to a
special few.

For all the reasons given this morn-
ing, Mr. President, I urge support of
the Glenn-Chafee substitute which was
laid down Friday evening before we
left. I yield the floor.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized.

Mr. JOHNSTON. Mr. President, the
lines in this debate are becoming very,
very clear. If you are for risk assess-
ment, if you are for regulatory reform,
you should be for the Dole-Johnston
bill which is pending. If you are against
that reform, you should be for the
Glenn-Chafee substitute because, Mr.
President, the Glenn-Chafee substitute
is sham reform. Make no mistake
about it, it is totally consensual. There
are no requirements to it. If the agency
head wants to do it, it will be done.

We are told that this is an outgrowth
of the Roth bill which came out of
committee unanimously, with both
Democrats and Republicans supporting
it, and so it did. And it had some teeth
in it. All of those teeth have now been
removed, so now it is totally consen-
sual.

We do not need a bill for consensual
reform. We now have that. That is the
problem. Right now there is a risk as-
sessment rulemaking which applies to
Federal agencies, but it is consensual
and they do not do it—and that is the
problem. We have been told there are
all these lists of these rules, the top 10
list we have been talking about here on
the floor, and that some of those were
not Federal rules, they were State
rules or whatever. But what really is
the problem? The problem is that Fed-
eral agencies today are not doing the
risk assessment, are not doing the
cost-benefit analysis, are not using
good science, and their regulations are
a disaster.

Who says so? EPA says so. In their
own studies they have determined that
the risks which they have rules against
are risks perceived by the public rather
than real risks. So anyone who says
there is no problem with rulemaking,
let them go on like they are doing, let
them be consensual; we can trust these
bureaucrats, they have done a great
job—those who say that are not read-
ing EPA’s own documents.

I say this is a consensual bill. It has
no teeth. What is the basis of saying
that? If you look at section 625 of the
Glenn-Chafee substitute, it says that
the agency head picks the rules to be
reviewed ‘‘in the sole discretion of the
head of the agency.” Let me repeat
that. According to the Glenn-Chafee
substitute, the only rules to be re-
viewed are those which the agency
head picks at the sole discretion of the
agency head.

If there was any chance of any court
reversing that discretion, that also is
totally removed by section 625, which
says on judicial review that ‘‘judicial
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review of agency action taken pursuant
to the requirements of this section
shall be limited to review of compli-
ance or noncompliance with the re-
quirements of this section.”

What does that mean? It means when
you judicially review, you look at that
phrase ‘‘sole discretion of the head of
the agency,” and it disappears. There
is no judicial review. There is sole dis-
cretion of the agency. There is nothing
enforceable. So if Carol Browner, the
head of the EPA, decides she wants to
review a rule she can do so. And if she
does not want to, guess what, Mr.
President? Nobody can force her to do
that. She can do that today. She can do
that today. So why do we have all
these pages of bills if we are going to
adopt the Glenn-Chafee substitute?
What is the point of all that, if it is all
going to be consensual? If we think
these bureaucrats are doing a great
job?

How about new rules? First of all, let
me compare that with the Roth bill.
Under the original Roth bill, which
came out unanimously, all rules had to
be reviewed by every agency head,
every single rule had to be reviewed—
every single major rule, $100 million,
had to be reviewed. And at the end of 10
years they were sunsetted, boom, un-
less they were continued or modified,
which, in turn, would have been a
major Federal action or final agency
action subject to judicial review.

So under the original Roth bill, it
had sharp teeth. In fact, I think its
teeth were maybe even a little too
sharp because they had to review all
the rules. But the fact of the matter is,
all those rules were there to be re-
viewed and they were there, there was
judicial review of the agency action.

So if you were an aggrieved party
and there was one of these bad rules,
either it was sunsetted or you had your
right to come in and have your say.
Under the Glenn-Chafee bill, all of
those rules out there, which again
EPA, in its own documents, says do not
realistically reflect risk—some of them
imposing hundreds of millions of dol-
lars, hundreds of billions of dollars in
some instances, costs on the taxpayers
and on citizens—you cannot get to
them. You have no right to be heard.
You have no ability to review those
rules.

Oh, you can call it special interest.
You can say special interests should
not be able to come in and be heard on
these rules. I can tell you who pays for
those rules. It is the American tax-
payer. It is the American citizen who
pays for those rules.

How about the new rules under the
Glenn-Chafee amendment? We have a
new provision here that says you do
not have to do a cost-benefit analysis if
a cost-benefit analysis is ‘‘expressly or
implicitly inconsistent with the stat-
ute’—‘‘expressly or implicitly incon-
sistent with the statute.”

And do not forget the agency head is
able to interpret the statute and that
judgment is reversed only if it is arbi-
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trary and capricious. So a new rule
comes along and the head of the agency
says, ‘I think this is not expressly in-
consistent.” There is nothing in this
new statute that comes along that says
you should not do a cost-benefit anal-
ysis. There is nothing here that pro-
hibits it. There is no language on it.
But I, agency head, think it is implic-
itly inconsistent with the statute.

If there was ever a subjective rule,
beauty in the eye of the beholder, un-
fettered discretion in an agency head,
it is found in this word ‘“‘implicitly’’ in-
consistent. Implicitly inconsistent—
Mr. President, it is a hole wide enough
to drive three M-1 tanks side by side
through and never touch the sides. It
does not pass the straight-face test.
Really, ‘‘implicitly inconsistent”? If
that is not enough, they have taken
out the rule about the benefits justi-
fying the costs.

I have told my colleagues, when we
initially came up almost 2 years ago
with the first risk assessment amend-
ment—which passed overwhelmingly
here in the Senate—of the example of
the carbon 14 rule which EPA came up
with which set these limits at 0.063 of
the amount of carbon 14 contained in
the body naturally, and they set that
limit at that amount. Yet, it was going
to cost $2.3 billion to comply with the
rule.

If there was ever an example of some-
thing that needed to be done—I mean
you needed—they did not know what it
was going to cost, and it was clearly
not a risk. In other words, this was
over 6,000 times the risk of dancing
with your wife than was allowed in this
carbon 14 provision. But it was going to
cost $2.3 billion to comply with it.

Why should you not have that kind of
information? Why should not that be
there? Under this new language you do
not have to certify that the benefits
justify the cost. All you have to do is
indicate whether the benefits justify
the costs.

In other words, rather than a rig-
orous test that says the benefits ought
to justify the cost, all you have to do is
sort of give the information whether it
is or whether it is not. It does not mat-
ter in the bill.

So, Mr. President, we have consen-
sual legislation that does not make
any requirements on anybody to do
anything. And it is, as I say, sham re-
form.

Now, if you are against risk assess-
ment, if you are against cost-benefit
analysis, vote for this amendment be-
cause you can feel very confident that
you are not going to change anything
in the Federal Government, that it is
going to be business as usual, that we
are going to let the bureaucrats con-
tinue to waste the money of American
taxpayers and American citizens as
they have in the past by the hundreds
of billions of dollars.

Mr. President, there really are two
bills being debated; two Dole-Johnston
bills. One is the bill that is before the
Senate. The other is this fictitious bill
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that is misdescribed, mischaracterized,
factually misquoted. And let me tell
you what I mean.

My friend from Ohio, Senator GLENN,
just said that the Dole-Johnston bill
requires the cheapest solution. He went
on to say you could not get an alter-
native that cost a little more and saves
200 lives. He just said that, Mr. Presi-
dent.

Mr. President, here is the decisional
criterion. It says you adopt the ‘‘least
cost.” Or ‘‘if scientific, technical, or
economic uncertainties are nonquan-
tifiable benefits to health, safety, or
the environment, identified by the
agency in the rulemaking record make
a more costly alternative that achieves
the objectives of the statute appro-
priate and in the public interest and
the agency head * * *’ explains that,
then you may adopt the ‘“‘more costly
alternative.”

What are ‘‘nonquantifiable benefits
to health, safety, or the environment?”’
Mr. President, the value of 200 lives is
first of all a benefit defined as a benefit
in the bill.

Second, it explicitly states that you
can have a more costly alternative; not
only that, but ‘‘scientific, technical, or
economic uncertainties’ because the
science is frequently uncertain.

Mr. President, it escapes me how peo-
ple can continue to say that we require
the ‘‘least cost alternative’” when the
plain language of the bill states other-
wise. I mean, why can people not un-
derstand the English language? Why
can they not understand this, Mr.
President? It is clear. And we have con-
tinually stated what that English lan-
guage is.

The fact of the matter is that the
agency head under this has enormous
discretion. And the agency head ought
to have enormous discretion. But it re-
quires this rigorous analysis so that if
there is uncertain science the agency
head has to make an explanation of
those considerations. And if it is non-
quantifiable benefits to health, safety,
or the environment, you have to make
an explanation of those things. It is de-
signed to focus the logic of the think-
ing of the agency process to make
them focus on what it is they are try-
ing to achieve because in the past that
has not been done. We do not know.
With that carbon 14 regulation, we just
did not know what the thinking was
because they had ignored their own sci-
entists, did not know what it was going
to cost, and trotted out the regulation
without any idea of what they were
doing.

Mr. President, let me turn to judicial
review. The judicial review provisions
of the Roth amendment have changed
at least twice since Senator Roth re-
ported that legislation. It was changed
again this morning.

Mr. President, the fact of the matter
is that the Glenn-Chafee substitute has
the faults which they accuse the Dole-
Johnston bill of having—which we do
not have and which they do have. May
I explain?
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First of all, let me say what the prob-
lem is here. What we wanted to achieve
all along was to have a review of the
final agency action; that is, in most
cases that will be the major rule. We
wanted that to be approved, to be test-
ed according to the standard of wheth-
er or not it is arbitrary and capricious
or an abuse of discretion. Those are the
old standards in the Administrative
Procedure Act. We wanted those stand-
ards to govern the final agency action.
We did not want the cost-benefit anal-
ysis, or the risk assessment provisions
to be independently reviewed so as to
test them for the procedures, for the
adequacy of the procedures.

The reason we wanted the risk as-
sessment and the cost-benefit analysis
to be made part of the record is be-
cause only by making them part of the
record and considering that can you
understand whether the final agency
action is arbitrary and capricious. In
effect, it would be a rule of common
sense.

Let me tell my colleagues how it
might work on three rules which may
come up in the future. They are not
proposed now. But it will give you a
good indication of what is at stake
here.

One possible rule is electromagnetic
fields, so-called EMF. EMF regulations
could cost literally hundreds of billions
of dollars because it could require the
relocation of electric lines, high power
tension lines all over this country. We
have ongoing studies now, scientific
studies, as to whether or not EMF
causes cancer, and if so, at what levels,
and to what extent. I might tell my
colleagues that we do that under the
Energy Committee. We have been fund-
ing those studies. I do not want to pre-
judge all of them. But the preliminary
studies indicate that the level at which
people receive EMF does not cause can-
cer. But again, that will await bringing
in all of the science.

Let us suppose you have an EMF rule
here, and let us suppose that the sci-
entists that they pick for peer review
violates section 627 on conflict of inter-
est. Let us say, for example, that all of
the scientists, if it is EPA who is doing
the rule, are from the electric power
industry. They come up with a rule
that says no problem; it does not cause
cancer.

Why, Mr. President, in that kind of
situation, with the importance of that
rule, the huge amount of expense in-
volved, the centrality of the question
of science, then I believe, if I were in
the Court—and that is the record we
had under this language—I would re-
verse it and send it back and say you
have to get this science right, because
the science is very important. On the
other hand, if you had a rule where the
science is fairly well understood and is
not central to the issue, I think you
could leave out a risk assessment alto-
gether, and the final agency action
might not be arbitrary and capricious.

The point is that the risk assessment
might or might not, depending on the
circumstances, be grounds for reversal.
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Let us take another one: radon. We
have had various radon legislation and
some rules up on radon. Radon could be
very expensive as well. And the sci-
entific judgments there are very well
known. We know radon causes cancer,
but at what levels does it cause cancer,
and in what sections of the country is
it a risk, and what efforts ought to be
made to deal with radon.

If you picked scientists who are, say,
with the home building industry and
are not impartial, I can imagine a re-
versal on that ground. If you did not
have a cost-benefit analysis on some-
thing like radon, which could cost a
huge amount of money, I can imagine a
reversal on that ground.

Or suppose we have a regulation on
second-hand tobacco smoke, to name
one of our biggest areas now. Suppose
you had a regulation on that, and all
the scientists came from the tobacco
companies. You mean to tell me you
could not reverse on that ground? Be-
cause the science is so critical to that
particular issue. On the other hand, if
you were going to be setting a hunting
season—I think, by the way, hunting
seasons have been expressly exempted.
In earlier versions of the act, they were
not. But I can imagine that you might
leave out the cost-benefit analysis al-
together in setting a hunting season,
and it would not affect the final agency
action. So it is a rule of reason, and
under this language:

Failure to comply with this subchapter—

This subchapter, of course, deals with
risk assessment and cost-benefit anal-
ysis.
and subchapter III may be considered by the
Court solely—

s-0-1-e-1-y, which means solely.
for the purpose of determining whether the
final agency action is arbitrary and capri-
cious or an abuse of discretion.

Mr. President, we are continually
told by the opponents of risk assess-
ment that ‘‘solely’ does not mean sole-
ly. ‘““Solely” means something else.
““Solely’” means solely part of the time
and means something else some other
part of the time.

Mr. President, it is as clear as the
noonday Sun on a cloudless day that
‘‘solely’” means solely and only for the
purpose of determining whether that
final agency action is arbitrary and ca-
pricious, which is exactly what we
want to achieve.

Now, Mr. President, let us look at
this new iteration of the Glenn-Chafee
judicial review language. It says:

When an action for judicial review of an
agency action is instituted—

In other words, when you get to ap-
peal.
any analysis or assessment of such agency
action shall constitute part of the whole ad-
ministrative record of agency action for the
purpose of judicial review of the agency ac-
tion.

“For the purpose of judicial review of
the agency action.”

Now, what is the guiding rule of re-
view of agency action? Under the Ad-
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ministrative Procedure Act, particu-
larly section 706 of the Administrative
Procedure Act, it provides for review of
all agency action—all final agency ac-
tion.

So I assume that section 706 is the
guiding rule for appellate review. I tell
my friend from Ohio that I am going to
ask him some questions about it if he
is willing to answer when I finish these
remarks because I would like to know
what in his opinion the standard of
that review is.

When you say, ‘‘judicial review of the
agency action,” what is the standard?
Now, if it is section 706, section 706 has
two pertinent provisions. One is the
same standard we have here, that is,
arbitrary and capricious or an abuse of
discretion. But it also has subsection
(d) that says ‘‘without observance of
procedure required by law.”

Now, if I am correct that it is section
706 under which this is reviewed, then
under the Glenn-Chafee amendment by
that last phrase you can review both
the arbitrary and capricious nature of
the final agency action, the abuse of
discretion of the final agency action,
and you can review with the phrase
“without observance of procedure re-
quired by law.”

Now, there is another provision,
though, of the Glenn-Chafee judicial
review provision upon which they rely
which says this:

If an analysis or assessment has been per-
formed, the Court shall not review to deter-
mine whether the analysis or assessment
conformed to the particular requirements of
this chapter.

Now, the operative phrase here, Mr.
President, is ‘“‘particular.” One of the
oldest rules of statutory construction
is that when two provisions are in pari
materia; that is, when they are on the
same subject and particularly when
they are in the same section, you read
those two together so as to give life to
both of them, so that you do not nul-
lify one at the expense of the other.

Now, I will tell you what this means
to me. ““‘Shall not review to determine
whether the analysis or the assessment
conformed to the particular require-
ments of this chapter.”” The word ‘‘par-
ticular’” must have some meaning, and
I believe that meaning is to institute a
de minimis test; that is to say, you do
not reverse for procedural errors of
small degree, but you may reduce for
procedural errors of greater degree.

If that is the not the meaning, then
what is the meaning of the word ‘‘par-
ticular’’? They could have said conform
to the requirements of this subchapter
as opposed to the particular require-
ments of this subchapter. And if, Mr.
President, I am wrong on that, then
you still have a review under the other
provisions of section 706, which leads
you to the same conclusion we have
here.

So either the Glenn-Chafee amend-
ment goes beyond what our amend-
ment goes to by at least implicitly al-
lowing a procedural review, or it at
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least provides for a review of the final
agency action and to the same extent
that ours does.

So now, Mr. President, if the distin-
guished Senator from Ohio would yield
for a few questions, if I may ask him,
when you say ‘‘purpose of judicial re-
view of the agency action,” by what
rule is that? Is that not under section
706 of the APA and, if not, then under
what standard?

Mr. GLENN. I think we are referring
to—you are talking about section 706?

Mr. JOHNSTON. In your amendment,
this is section 623(e), providing for judi-
cial review, the last sentence of which
says, ‘“When an action for judicial re-
view of an agency action is instituted,
any analysis or assessment for such
agency action shall constitute part of
the whole administrative record of
agency action for the purpose of judi-
cial review of the agency action.”

My question is, Is that review not
under section 706 of the Administrative
Procedure Act, and if that is not the
applicable section, what is the applica-
ble section?

(Mr. KYL assumed the Chair.)

Mr. GLENN. I reply to my colleague
from Louisiana, we maintain the cur-
rent status under the APA, the stand-
ard being arbitrary and capricious,
which has been the case for a long
time.

Mr. JOHNSTON. That is section 706.

Mr. GLENN. Section 706. It is my un-
derstanding, under Dole-Johnston, it
expands 706 for scope of review. It al-
lows a court to set aside an agency ac-
tion if findings are ‘‘without substan-
tial support.” That is a new and higher
standard of review than APA has ac-
knowledged in the past.

Mr. JOHNSTON. That is a different
section. For the purpose of compliance
with this subchapter, subchapter II,
and subchapter III, that is risk assess-
ment and cost-benefit analysis, that re-
view shall be solely on the basis of
what is arbitrary and capricious or an
abuse of discretion.

Mr. GLENN. Then we disagree on the
meaning of——

Mr. JOHNSTON. ‘““Solely’’?

Mr. GLENN. Arbitrary and capri-
cious.

Mr. JOHNSTON. That language is ex-
cerpted—it is the same standard that
you have. That is section 706.

Mr. GLENN. No, it is my under-
standing Dole-Johnston goes beyond
that and establishes ‘“‘without substan-
tial support’” as a new and higher
standard of review, where we stick
with the Administrative Procedure Act
that has been in effect, acknowledged
under law, a whole body of law devel-
oped under that, and we stick with that
s0 there can be no misunderstanding of
it. Dole-Johnston goes well beyond
that and establishes a whole new proce-
dure.

Mr. JOHNSTON. I say to my friend,
that is a different question. That is a
different section. We are talking about
the review of cost-benefit analysis and
risk assessment which, under our lan-
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guage, specifically states that it is
solely for the purpose of determining
whether the final agency action is arbi-
trary and capricious.

My question to you is, under your
language which says—you allow risk
assessments—‘‘analysis or assessment
shall constitute part of the whole ad-
ministrative record for the purpose of
judicial review of the agency action,”
is that review not under section 7067

Mr. GLENN. The difference here
being, what we provide is that final re-
view, just before the rule or reg would
go into effect, then it would be
challengeable in the court. There
would be judicial review at that point.
They could consider everything that
has happened up to that point. It would
not be judicially reviewable at all the
multitudinous steps along the way that
would still be permitted under Dole-
Johnston.

Mr. JOHNSTON. I do not even know
what you are talking about, multitudi-
nous. Name one place.

Mr. GLENN. I will get the detail on
that a little later on today.

Mr. JOHNSTON. I suggest to my
friend from Ohio that there is only one
review, explicitly only one review,
under our proposal, and that is final
agency action.

Mr. GLENN. Will the Senator yield
so I can read some of the areas——

Mr. JOHNSTON. I want to clear this
up, because we say specifically that
there is—all right, let me read this,
from section 625 of Dole-Johnston:

Compliance or noncompliance by an agen-
cy with the provisions of this subchapter and
subchapter IIT shall be subject to judicial re-
view only in accordance with this section.

(b) except as provided in subsection (e) and
subject to subchapter II each court with ju-
risdiction under a statute to review final
agency action to which this title applies has
jurisdiction to review any claims of non-
compliance with this subchapter and sub-
chapter III. . . .

And then next:

Except as provided in subsection (e), no
claims of noncompliance with this chapter
or subchapter III shall be reviewed separate
or apart from judicial review of the final
agency action to which they relate.

And then we state here that that is a
review of final agency action.

It is as clear as it can be. Now tell me
where else you were going to be able to
review this? It says ‘‘compliance or
noncompliance shall be subject to judi-
cial review only in accordance with
this section,” and there is the section.
It is final agency action. Now is that
not clear, I ask my friend?

Mr. GLENN. No, I do not think it is.
EPA has given a list of things where
they feel this could be challenged,
where litigation could come out of this.
I was asked a moment ago, I believe
the gist of it was, what possible litiga-
tion could come out of this?

Mr. JOHNSTON. Right.

Mr. GLENN. We have here—I do not
know whether it is necessary to read
all of these or not—but there are 144
items that could be litigated under S.
343 as counsel to EPA interprets this.
Let me go through some of these.
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No. 1: Did the agency sufficiently ex-
plain the need for and objectives of a
rule?

No. 2——

Mr. JOHNSTON. On that first one——

Mr. GLENN. Is the Senator going to
let me read these?

Mr. JOHNSTON. Not 144.

Mr. GLENN. I am not the counsel for
EPA. I am saying this is their interpre-
tation of exactly what you are refer-
ring to here.

Mr. JOHNSTON. But you said you
would have a separate review, even
under what counsel for EPA says, that
would come only at the final review
and solely for the purpose of deter-
mining whether or not the final agency
action was arbitrary and capricious; is
that not correct? It is clear.

Mr. GLENN. We stick with the arbi-
trary-and-capricious rule. We do not
expand that as Dole-Johnston does.

Mr. JOHNSTON. There is the stand-
ard right there. It is plain English. It is
as plain as it can be. It is ‘“‘arbitrary
and capricious or abuse of discretion,”
that is the sole and only basis for re-
view of the cost-benefit analysis or of
the risk assessment. That is it. Look,
read the language.

Mr. GLENN. I say to my friend from
Louisiana, there is a difference of opin-
ion here on what is meant by the lan-
guage. I know we have had a number of
discussions back and forth, and with
the Senator from Louisiana and Sen-
ator LEVIN on the Senate floor.

The interpretation counsel at EPA is
giving on this is the one I was about to
read, and there are 144 different ques-
tions where they feel litigation can
come up under this.

Mr. JOHNSTON. Those may be re-
quirements of risk assessment or cost-
benefit analysis which, to the extent
they are relevant, can be used to chal-
lenge the final agency action. Maybe
so. But those are only arguments you
make. The first one there is notice. Do
you really think you are going to
throw out a final agency action as
being arbitrary and capricious because
they did not give notice?

Mr. GLENN. This was not notice. I
read this. ‘““‘Did agencies sufficiently
explain the need for and objectives of a
rule?”’

They feel, under S. 343, this language
under your proposal could be chal-
lenged in litigation.

Mr. JOHNSTON. You can challenge
anything.

Mr. GLENN. No, not under Glenn-
Chafee, you cannot challenge anything.
We have the final rule that can be
challengeable, or whether it is a major
rule or not. We specify that.

Mr. JOHNSTON. If you ever got a
cost-benefit analysis done under Glenn-
Chafee, all that is consensual. If you
want to do it, if you feel like it, if it
feels good, do it. Otherwise, do not do
it because you do not have to. It is
business as usual. Am I not right that
it is all consensual on the lookback
process under Glenn-Chafee; is that
correct?



July 17, 1995

Mr. GLENN. No, that is not correct.
I will tell you the difference. What we
provided in both pieces of legislation is
the right for Congress to get in the act
and review anything that we want to
that could come back to Congress. So if
there is any question about it, it comes
back to Congress. That is provided in
both pieces of legislation.

Mr. JOHNSTON. Oh, well, sure. Con-
gress can always pass a law. The Con-
stitution provides that. This bill does
not provide that. But save Congress en-
acting a law, it is consensual, is it not?

Mr. GLENN. I say to my friend that
we provide specifically for a procedure
for any rule to come back to Congress
for further consideration. And in both
bills, we give a time period that is re-
quired for Congress to review whatever
it is that was brought back. One is 60
days, the other is 45 days—not a huge
difference. So it seems to me that pro-
tects whatever may be required or
whatever may come up over there, as
far as whether something has had ade-
quate review or not before it was put
into a rule.

Mr. JOHNSTON. Well, let us say that
the director of EPA or another agency
looks back and says, ‘“We have done a
heck of a good job, we have great bu-
reaucrats in this agency, and we do not
think anything needs to be reviewed.”
So the slate is clean, it is a tabula
rasa, it is a devoid of any rules to be
reviewed. I am an aggrieved party and
what is my remedy? To come to Con-
gress and ask them to pass an act?
That is it, is it not?

Mr. GLENN. I will reply. The stand-
ard of review is arbitrary and capri-
cious under Dole-Johnston, but that
issue itself is what can be reviewed.
Now, these 144 items here—

I ask unanimous consent that these
144 items be printed in the RECORD.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

ONE HUNDRED FORTY-FOUR ITEMS TO
LITIGATE UNDER S. 343 (VERSION 783)

1. Did agency sufficiently explain the need
for and objectives of a rule?

2. Did agency identify and sufficiently dis-
cuss all significant legal and factual issues
presented by a rule?

3. Did agency identify and adequately de-
scribe all reasonable alternatives to a rule?

4. Did agency adequately explain why all
reasonable alternatives to rule were re-
jected?

5. Did agency sufficiently explain whether
a rule is expressly required by the text of a
statute?

6. Did agency identify and sufficiently ex-
plain all the statutory interpretations upon
which a rule is based?

7. Did agency identify all alternative stat-
utory interpretations and sufficiently ex-
plain why all such alternatives were re-
jected?

8. Did agency identify each factual conclu-
sion upon which a rule is based and ade-
quately explain how each such conclusion is
substantially supported in the rulemaking
file?

9. Did agency respond to rulemaking peti-
tion under §553(1) within 18 months?

10. Did agency appropriately deny a rule-
making petition under §553(1)?
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11. Does a rule cost more than $50 million?

12. Is rule closely related to other rules
that aggregate into major rule?

13. Did initial cost-benefit analysis contain
a sufficient description of the benefits of a
proposed rule?

14. Did initial cost-benefit analysis include
a sufficient description of how the benefits
would be achieved?

15. Did initial cost-benefit analysis contain
a sufficient description of the persons or
classes of persons likely to receive such ben-
efits?

16. Did initial cost-benefit analysis contain
a sufficient description of the costs of a pro-
posed rule?

17. Did initial cost-benefit analysis include
a sufficient description of how the costs
would result from the rule?

18. Did initial cost-benefit analysis contain
a sufficient description of the persons or
classes of persons likely to bear such costs?

19. Did initial cost-benefit analysis ade-
quately identify alternatives that require no
government action?

20. Did initial cost-benefit analysis ade-
quately assess costs/benefits of no-action al-
ternatives?

21. Did initial cost-benefit analysis ade-
quately identify alternatives that accommo-
date differences among geographic regions?

22. Did initial cost-benefit analysis ade-
quately assess costs/benefits of geographic
alternatives?

23. Did initial cost-benefit analysis ade-
quately identify alternatives that accommo-
date different compliance resources?

24. Did initial cost-benefit analysis ade-
quately assess costs/benefits of different
compliance resource alternatives?

25. Did initial cost-benefit analysis ade-
quately identify performance-based, market-
based alternatives, or other flexible alter-
natives?

26. Did initial cost-benefit analysis ade-
quately assess costs/benefits of performance-
based, market-based, or flexible alter-
natives?

27. Did initial cost-benefit analysis ade-
quately assess costs-benefits of all other rea-
sonable alternatives?

28. Did agency in proposed rule adequately
verify quality, reliability, and relevance of
science?

29. Did final cost-benefit analysis contain a
sufficient description of the benefits of a pro-
posed rule?

30. Did final cost-benefit analysis include a
sufficient description of how the benefits
would be achieved?

31. Did final cost-benefit analysis contain a
sufficient description of the persons or class-
es of persons likely to receive such benefits?

32. Did final cost-benefit analysis contain a
sufficient description of the costs of a pro-
posed rule?

33. Did final cost-benefit analysis include a
sufficient description of how the costs would
result from the rule?

34. Did final cost-benefit analysis contain a
sufficient description of the persons or class-
es of persons likely to bear such costs?

35. Did final cost-benefit analysis ade-
quately assess costs/benefits of performance-
based, market-based, or flexible alter-
natives?

36. Did final cost-benefit analysis ade-
quately assess costs/benefits of all other al-
ternatives?

37. Did agency adequately consider benefits
and costs incurred by all affected persons or
classes of persons, including specially af-
fected subgroups?

38. Did agency adequately determine
whether benefits of rule justify costs?

39. Did agency adequately determine
whether the rule employs flexible alter-
natives to the extent practicable?
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40. Did agency adequately determine
whether rule adopts the least cost alter-
native of the reasonable alternatives?

41. Did agency correctly identify and suffi-
ciently describe scientific, technical, or eco-
nomic uncertainties or nonquantifiable bene-
fits that make a more costly alternative ap-
propriate and in the public interest?

42. Did agency sufficiently describe why
such alternatives are appropriate and in the
public interest?

43. Did agency sufficiently explain why any
such alternative is the least cost alternative
of the reasonable alternatives necessary to
take into account uncertainties or nonquan-
tifiable benefits?

44. Did agency correctly determine that
rule is likely to significantly reduce risks
addressed?

45. If uncertainties preclude such a finding,
did agency adequately justify the issuance of
the rule?

46. Did agency correctly determine that a
rule could not satisfy the cost-benefit
decisional criterion applying the statutory
requirements upon which the rule is based?

47. Did agency quantify costs and benefits
to extent feasible?

48. Did quantification adequately specify
ranges of predictions?

49. Did quantification adequately explain
margins of error?

50. Did quantification adequately address
the uncertainties and variabilities in the es-
timates used?

51. Did agency adequately describe nature
and extent of nonquantifiable costs and ben-
efits?

52. Did agency clearly articulate relation-
ship of benefits to costs?

53. Is understanding of industry-by-indus-
try effects of central importance to a rule-
making?

54. If so, were costs and benefits broken
down appropriately on industry-by-industry
basis?

55. Did agency correctly determine that
conducting a cost-benefit analysis would
have been impracticable due to an emer-
gency or threat likely to result in significant
harm to the public or natural resources?

56. In developing a preliminary schedule
for regulatory review, did the agency appro-
priately consider whether a rule is unneces-
sary and may be repealed?

57. In developing a preliminary schedule
for regulatory review, did the agency appro-
priately consider whether a rule would meet
the decisional criteria of §624?

58. In developing a preliminary schedule
for regulatory review, did the agency appro-
priately consider whether the rule could be
amended to substantially decrease costs, in-
crease benefits, or provide greater flexibility
for regulatory entities?

59. In developing a final schedule for regu-
latory review, did the agency appropriately
consider whether a rule is unnecessary and
may be repealed?

60. In developing a final schedule for regu-
latory review, did the agency appropriately
consider whether a rule would meet the
decisional criteria of §624?

61. In developing a final schedule for regu-
latory review, did the agency appropriately
consider whether the rule could be amended
to substantially decrease costs, increase ben-
efits, or provide greater flexibility for regu-
lated entities?

62. In developing a final schedule for regu-
latory review, did the agency appropriately
consider the importance of each rule relative
to other rules being reviewed under the sec-
tion?

63. In developing a final schedule for regu-
latory review, did the agency appropriately
consider the resources expected to be avail-
able to the agency for the review?
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64. Did petition establish substantial like-
lihood that future impact of rule would be
equivalent of major rule?

65. Did petition on its face establish sub-
stantial likelihood that head of agency
would not be able to make the findings re-
quired by §624?

66. Did agency correctly conclude that pe-
tition did not show substantial likelihood
that guidance would have effect of a major
rule?

67. Did agency correctly conclude that pe-
tition did not show substantial likelihood
that agency would not be able to find that
guidance document meets criteria of §624?

68. Did agency complete rulemaking within
two years of determination to amend a rule
pursuant to §623?

69. Did agency develop adequate regulatory
flexibility analysis?

70. Is a cleanup a ‘“‘major environmental
activity” (will it exceed $10 million in costs,
expenses, and damages)?

71. Did agency correctly conclude that con-
struction had commenced on a significant
portion of the cleanup activity?

72. Did the agency correctly conclude that
it would have been more cost-effective to
complete cleanup construction than perform
a cost-benefit analysis and risk assessment?

73. Did agency correctly conclude that
cleanup delays associated with development
of cost-benefit analysis and risk assessment
would have resulted in actual and immediate
risk to human health or welfare?

74. Did agency prepare risk assessment for
major environmental management activity
in accordance with risk assessment provi-
sions of S. 343?

75. Did agency prepare appropriate cost-
benefit analysis for major environmental
management activity in accordance with
cost-benefit provisions of S. 343?

76. Did agency appropriately identify the
reasonably anticipated probable future use of
land and its surroundings affected by a
major environmental management activity?

77. Did agency appropriately incorporate
such reasonably anticipated probable future
use of land and its surroundings in con-
ducting a cost-benefit analysis of a major en-
vironmental management activity?

78. Did agency appropriately incorporate
such reasonably anticipated probable future
use of land and its surroundings in con-
ducting a risk assessment of a major envi-
ronmental management activity?

79. For actions pending or proposed within
one year of enactment of bill, did agency use
an appropriate alternative analysis to assess
the costs and benefits and risks associated
with a major environmental management ac-
tivity?

80. Did agency adequately determine
whether benefits of major environmental
management activity justify costs?

81. Did agency adequately determine
whether the activity employs flexible alter-
natives to the extent practicable?

82. Did agency adequately determine
whether the activity adopts the least cost al-
ternative of the reasonable alternatives?

83. Did agency correctly identify and suffi-
ciently describe scientific, technical, or eco-
nomic uncertainties or nonquantifiable bene-
fits that make a more costly alternative
cleanup activity appropriate and in the pub-
lic interest?

84. Did agency sufficiently describe why
such alternatives are appropriate and in the
public interest?

85. Did agency sufficiently explain why any
such alternative is the least cost alternative
of the reasonable alternatives necessary to
take into account uncertainties or nonquan-
tifiable benefits?

86. Did agency correctly determine that
cleanup activity is likely to significantly re-
duce risks addressed?
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87. If uncertainties preclude such a finding,
did agency adequately justify the cleanup
activity?

88. Did agency correctly determine that a
cleanup activity could not satisfy the cost-
benefit decisional criterion applying the
statutory requirements upon which the ac-
tivity is based?

89. Did the agency correctly conclude that
a risk assessment would not likely have an
effect on the U.S. economy equivalent great-
er than $50 million/year?

90. Did the agency correctly conclude that
a risk assessment for the issuance or modi-
fication of a permit meets the requirements
of §633.

91. Did the agency correctly conclude that
conducting a risk assessment would have
been impracticable due to an emergency or
health and safety threat likely to result in
significant harm to the public or natural re-
sources?

92. Is risk assessment related to rule au-
thorizing a product’s introduction into com-
merce?

93. Is risk assessment an exempt screening
analysis?

94. Is screening analysis used as the basis
for imposing restriction on previously au-
thorized any activities?

95. Is screening analysis used to as the
basis for a formal determination of signifi-
cant risk from a substance or activity?

96. Does agency conduct risk assessments
in manner that promotes informed public
input into decision-making process?

97. Does the agency maintain appropriate
distinction between risk assessment and risk
management?

98. Did agency apply appropriate level of
detail and rigor to risk assessment?

99. Did agency develop an appropriate
iterative process for risk assessments?

100. Did agency correctly determine that
additional data would significantly change
the estimate of risk and the resulting agency
action?

101. Is risk assessment based on best rea-
sonably available scientific data and under-
standing?

102. Did agency appropriately analyze the
quality and relevance of data used in risk as-
sessment?

103. Did agency appropriately describe the
analysis of the quality and relevance of the
data used?

104. Did agency appropriately consider
whether data were appropriately peer-re-
viewed or developed in accordance with good
laboratory practices?

105. Does risk assessment adequately dis-
cuss conflicts among scientific data?

106. Does risk assessment include adequate
discussion of likelihood of alternative inter-
pretations of data?

107. Does risk assessment appropriately
emphasize postulates representing the most
reasonable inferences from supporting sci-
entific data?

108. Does risk assessment appropriately
emphasize data indicating greatest scientific
basis of support for resulting harm to af-
fected individuals?

109. Does agency appropriately assess
whether foreign determinations of health ef-
fects values should be utilized in agency de-
cisions?

110. Does risk assessment use site-specific
information to maximum extent practicable?

111. Does risk assessment inappropriately
rely on policy judgments or default assump-
tions?

112. Does risk assessment appropriately
identify policy judgments used?

113. Does risk assessment appropriately de-
scribe scientific or policy judgments used?

114. Does risk assessment adequately ex-
plain the extent policy judgments have been
validated by data?
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115. Does risk assessment adequately ex-
plain the basis for choosing particular policy
judgments?

116. Does risk assessment adequately iden-
tify and explain all reasonable alternative
policy judgments that were not selected by
agency for use in risk assessment?

117. Does risk assessment adequately ex-
plain sensitivity of conclusions to such alter-
native policy judgments?

118. Does risk assessment adequately ex-
plain rationale for not using such alternative
policy judgments?

119. Does risk assessment inappropriately
combine or compound multiple policy judg-
ments?

120. Does risk characterization appro-
priately describe hazard of concern?

121. Does risk characterization appro-
priately describe populations or natural re-
sources at risk?

122. Does risk characterization appro-
priately explain the exposure scenarios used
in risk assessment?

123. Does risk characterization appro-
priately estimate population at risk?

124. Does risk characterization appro-
priately describe likelihood of different expo-
sure scenarios?

125. Does risk characterization appro-
priately describe the nature and severity of
harm that could plausibly occur?

126. Does risk characterization appro-
priately identify major uncertainties in each
component of risk assessment?

127. Does risk characterization appro-
priately address the influence of each uncer-
tainty on the results of the risk assessment?

128. Does risk assessment conclusion ap-
propriately express overall estimate of risk
as a range of probability distribution reflect-
ing variabilities, uncertainties, and data
gaps in analysis?

129. Does conclusion appropriately provide
range and distribution of risks and cor-
responding exposure scenarios?

130. Does conclusion appropriately identify
reasonably expected risk to general popu-
lation?

131. Does conclusion appropriately identify
risk to more highly exposed or sensitive sub-
populations?

132. Does conclusion appropriately describe
qualitative factors influencing range of pos-
sible risks?

133. Do scientific data and understanding
permit relevant comparisons of risk?

134. If so, did agency appropriately place
nature and magnitude of risks to human
health, safety, and the environment in con-
text?

135. Did agency appropriately describe sub-
stitution risks?

136. In reviewing petition for review of
free-standing risk assessment, did agency
correctly conclude that risk assessment or
entry was consistent with risk assessment
and characterization principles in S. 343?

137. In reviewing petition for review of risk
assessment, did agency correctly conclude
that risk assessment does not fail to take
into account material new scientific infor-
mation?

138. In reviewing petition for review of risk
assessment, did agency correctly conclude
that risk assessment would not have con-
tained significantly different results if prop-
erly conducted pursuant to provisions of S.
343?

139. In reviewing petition for review of risk
assessment, did agency correctly conclude
that revised risk assessment would not pro-
vide basis for reevaluating an agency deter-
mination of risk that currently has an effect
on the U.S. economy of $50 million/year?

140. Does consent decree imposing rule-
making obligations divest agency of
disrection to respond to changing cir-
cumstances, make policy or managerial
changes, or protect rights of third parties?
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141. Did the agency appropriately apply a
rule of reason in determining whether to add
or delete a chemical from the Toxics Release
Inventory?

142. In determining whether to add or de-
lete a chemical from TRI, did the agency ap-
propriately consider the levels of the chem-
ical in the environment that might result
from reasonably anticipated releases?

143. In an enforcement proceeding, did a de-
fendant reasonably rely on and comply with
a rule, regulation, adjudication, directive or
order?

144. Was such reliance and compliance in-
compatible, contradictory, or otherwise ir-
reconcilable with the rule, regulation or di-
rective for which enforcement is sought?

Mr. GLENN. Mr. President, this is a
list of 144 bases upon which a rule can
be challenged using the arbitrary and
capricious standard that you are talk-
ing about.

Mr. JOHNSTON. Well—

Mr. GLENN. These can still be chal-
lenged.

Mr. JOHNSTON. Let me ask my
friend to answer this question: EPA
does not do anything. It puts no rule up
for review. What is your remedy if you
are an aggrieved party, if you are out-
raged citizens, if you are millions of
American citizens, what is your rem-
edy? To come to Congress?

Mr. GLENN. Yes, that is the ultimate
protection, Congress, where 80 percent
of these things start to begin with,
where the requirements are put in.

Mr. JOHNSTON. I tell my friend that
the American public has come to Con-
gress. That is what we are doing here
today. That is what this is all about.
EPA has reviewed its own rules and
says they are not based on real risks,
they are based on public perceptions of
risk and we need to do something
about it. Everybody says let us do
something about it. And now that is
where we are.

There was a 1987 study called ‘“Unfin-
ished Business” where EPA systemati-
cally ranked the seriousness of the var-
ious risks that it was addressing or
could address. The report found that
there was little correlation between
the risk that the EPA staff judged as
most threatening and EPA’s program
priorities. Instead, EPA found a cor-
relation between EPA’s priorities and
public opinion on the seriousness of the
various environmental threats. ‘‘Over-
all, EPA’s priorities appear more close-
ly aligned with public opinion than
with our estimated risk.”

Mr. President, these conclusions were
confirmed in 1990 by EPA’s Science Ad-
visory Board, in its report entitled
“Reducing Risks.” The report urged
EPA to target its environmental pro-
tection efforts on the basis of opportu-
nities for the greatest risk reduction.

So, Mr. President, I think we now
have the picture. The Glenn-Chafee
amendment allows aggrieved parties to
come to Congress, and that is it. Other
than trusting in the judgment—to use
the words of the statute, ‘“the sole dis-
cretion of the head of the agency,”
that is it. You have the sole discretion
of the head of the agency, and that is
exactly what we have right now.
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Mr. President, right now, we have the
sole discretion of the head of the EPA.
We have the sole discretion of OSHA
and all these other places that are run
amok. Listen to what EPA says about
its own rules. This is not some right-
wing interest group talking about how
badly EPA is assessing its rules. This is
EPA saying it. Its own Science Advi-
sory Board confirmed it in 1990, and we
are told, well, trust them. Let us con-
tinue to go with unfettered discretion,
with ‘‘sole discretion.” Now, that is
what Glenn-Chafee says—‘‘sole discre-
tion.”

Now, Mr. President, we have been on
the floor for 6 days. This is the 6th day
on this legislation, the 6th straight day
going through all of these provisions
and arguing about these provisions and
all that. And we are told, well, leave it
to the sole discretion of the agency
head. And then, as for new rules, if it is
implicitly—whatever that means, and I
think it means whatever in the sole
discretion of the agency head they
want it to mean—you do not have to do
for a new rule the cost-benefit analysis.
By the way, you do not even have to
justify the cost—that benefits justify
the cost.

Mr. GLENN. If the Senator will yield,
the Senator defends the petition proc-
ess in the Dole-Johnston bill. On March
14, the Senator from Louisiana re-
sponded to a letter that Senators
LEVIN, LIEBERMAN, and I had sent to
him asking his opinion on these, be-
cause he has had a lot of experience in
these areas. We asked him to comment
on S. 291 and S. 343. He sent us back a
very thoughtful and well-reasoned-out
letter response of his views at that
time. I say that within that letter—and
I will not read the whole letter because
it was rather lengthy—but in talking
about the petition process, the Senator
from Louisiana stated the following:

To help set priorities for the review, I pre-
fer some sort of advisory committee to assist
the agency head. I am very skeptical of the
petition process, which is likely to skew the
priorities, and I am strongly opposed to any
judicial review of actions taken under a
lookback provision.

It seems to me that is pretty clear as
to what the thinking was in March.
Further on down in another paragraph,
it says:

The Dole bill, however, allows any person
to petition for a cost-benefit analysis of an
existing regulation. If the analysis shows
that the regulation does not satisfy the
decisional criteria of the bill (that is, that
the benefits of the regulation outweigh the
cost) the agency must either revoke the reg-
ulation or amend it to conform to the
decisional criteria. Denial of the petition by
an agency head is subject to judicial review.

Needless to say, I strongly disagree
with this approach. Unless I am read-
ing something wrong, the Senator from
Louisiana is stating one thing in
March and a different thing on the
floor here today.

Mr. JOHNSTON. Mr. President, I ap-
preciate that question.

This is the very provision that we ac-
cepted, the advice of Sally Katzen, who
is head of OIRA, and other Democrats.
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Frankly, I think we ought to have
advisory boards. But the advisory
boards were objected to by the Senator
from Ohio, the Senator from Michigan,
Senator LEVIN, and others, who said we
should not have this advisory board,
and it would clog up the thing.

I think advisory boards would be use-
ful.

Mr. GLENN. Could the Senator tell
me when he objected to that? I do not
believe there was an objection to that.

Mr. JOHNSTON. I thought it was in
our negotiating session. Does the Sen-
ator wish to get advisory boards back
in?

Mr. GLENN. I do not know what hap-
pened in our session. There were so
many things that occurred in those
sessions. It would be hard to go back
and recall everything that occurred.

Mr. JOHNSTON. The advisory
boards, in my judgment, are useful, and
I tried to sell advisory boards. I do not
think they are central to the process,
but if the Senator from Ohio thinks
they are important, I will come
back

Mr. GLENN. I would be happy to talk
about advisory boards. We might be
able to get some wording here that
would be proposed as an amendment
here, and we would be glad to consider
that if that is possible.

Mr. JOHNSTON. Under the original
Dole amendment, people would be able
to petition as often as they wished to.
They would have an automatic judicial
review of that.

Sally Katzen suggested—I think it
was an excellent idea. I think the Sen-
ator carried forward some of the ideas
with that, which was we have 180 days
after the publication of the initial list
within which to petition with a very
high threshold. That is, we have to
show a substantial likelihood that the
existing rule does not meet the test. If
you do not make the application dur-
ing the 180 days, you cannot apply
again for 5 years. This is only an every
b-year process.

The appeals from that are consoli-
dated so that there is only one appeal,
so that the very problems that I was
talking about in my bill, that Sally
Katzen was talking about in our nego-
tiating session, were accepted on terms
suggested by her.

It deals with that problem of agency
overload and court overload. We did
that. I think it was an ingenious sug-
gestion that she made. We accepted it
hook, line, and sinker. We said, ‘“Yes.”
That is the problem with this bill. It is
hard to accept ‘‘yes’ for an answer.

Mr. President, this bill, virtually ev-
erything, virtually all the major areas
of opposition to this bill as suggested
have been dealt with, and dealt with
successfully.

Supermandate—that is, does this
statute override any other underlying
statutes? We, first of all, made it clear
in the Dole-Johnston original bill and
Senators came back and said it is not
clear. Well, we made it absolutely clear
by stating it again on terms agreed to
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by both the left and the right of this
Chamber. Supermandate is solved.

Judicial review, I submit, is solved.
The language is clear.

The $100 million threshold, that is a
big thing. We had the amendment here
and we passed it. It is now part of the
process.

The petition process, we accepted the
Katzen suggestion, wholly and com-
pletely, and it is now incorporated.
Now, they may want more. Was it
Samuel Gompers, the labor Ileader,
when they asked, ‘“What does labor
want?”’ and he said, ‘‘More, more,
more.”” Whoever said it, they should
have said it for this bill. Because they
come in and ask for things, and we do
them, and somehow it is not enough.

Effective day—we dealt with the ef-
fective date. The problem was we have
all the ongoing rules that have to be
redone. We say, OK, if you have a no-
tice of proposed rulemaking out by
April 1 of this year, you do not have to
go back and redo any cost-benefit or
risk assessment. You are home free.

Now, I think that solves the problem
because if you just started with a no-
tice of proposed rulemaking since April
1, you got plenty of time to incorporate
that in your bill.

Superfund—Mr. President, one of the
toughest issues in this bill as to which
there was a huge amount of disagree-
ment, I very strongly sided with the
Senator from Ohio in thinking that all
of this environmental cleanup, all of
these Superfund provisions ought to be
out of here. And we accepted. As a mat-
ter of fact, we did it by unanimous con-
sent. We probably should have had a
vote to have seared that into the mem-
ory of our colleagues, but at least we
did it. Superfund is gone. Sayonara.

The sunshine amendment—the Sen-
ator from Ohio suggested it. We accept-
ed it. It is done. Now, it is, I am sure,
not enough. I am sure that there is not
enough we can do to satisfy some peo-
ple, other than to make this bill solely
in the discretion of the agency heads,
because that in effect is what Glenn-
Chafee does. Solely in the discretion,
not reviewable by the court, do it if
you want to, but if you did not want to,
do not bother.

And you have plenty of redress by
coming to the Congress.

Mr. GLENN. Would the Senator
yield? That is what the Senator argued
for in his letter.

Mr. JOHNSTON. Not that, no, indeed.

Mr. GLENN. Yes. I read it into the
letter a little while ago. I will ask any-
body to reread that to see if this is not
a change in position.

Mr. JOHNSTON. I have never said
this ought to be consensual, that it
ought to be solely in the discretion of
the agency head. Never have said that.
Never believed that. It simply is not so.

I think we have delivered very, very
well on this letter of mine.

Mr. GLENN. This position, I submit
to my friend from Louisiana, is 180 de-
grees opposed. ‘‘To help set priorities
for the review, I prefer some sort of ad-
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visory committee to assist the agency
head. I am very skeptical of a petition
process which is likely to skew the pri-
orities, and am strongly opposed to any
judicial review of actions taken under
a lookback provision.”

Now, that is diametrically opposed to
what the Senator is talking about here
today. Further, if I might continue just
for a second here, I think in all of our
best recollection of those here who
were in some of those negotiating ses-
sions, Miss Katzen never supported the
petitioner a right to have a major rule
reviewed in 3 years. That is way too
short and forces an agency to set prior-
ities by petition and not by what is
most important or what is most press-
ing.

In addition, Dole-Johnston also al-
lows for interlocutory appeal of three
different issues. No. 1, a major rule. No.
2, does it require risk assessment? No.
3, does it require regulatory flexibility
analysis? It allows judicial review in
the middle of the rulemaking.

Mr. JOHNSTON. If the Senator would
allow me to answer that, first of all, on
the reg flex, I did not support the reg
flex. A big bipartisan vote of 58 votes
approved reg flex.

I really do not think it is workable.
But the two Senators from Georgia,
NUNN and COVERDELL, have indicated
that they would work on this and try
to relieve the burden.

Let me tell the Senator from Ohio,
that is not the fault of this Senator. I
suspect that if by any chance the
Glenn-Chafee amendment got adopted,
that it would have the Nunn-Coverdell
amendment bit. Do not criticize Dole-
Johnston for having Nunn-Coverdell. I
was not for it, and the Senator would
get it if he had it.

With respect to the interlocutory ap-
peal on the size of the rule, whether it
is a $100-million rule or whether it is
one that requires a risk assessment be-
cause it pertains to health, safety, and
the environment, I had said all along
that was a proposal which I put in. It
was not in the original Dole amend-
ment. It was meant to give agency
heads flexibility and help. And if that
is a real problem, it can come out. I
think those who criticize the interlocu-
tory appeal do not understand it. I
mean, it is meant so agency heads will
know at the end of 60 days whether
they are going to have a challenge on
whether it is a major rule.

The problem you have now—for ex-
ample, we had hearings on NEPA. If
the Senator would follow through with
me on this, we had hearings on NEPA
and we found that EPA is spending $100
million a year on NEPA studies. As the
Senator knows, an environmental im-
pact statement is much more detailed
and, in turn, much more expensive
than an environmental impact assess-
ment. But they always do an environ-
mental impact statement rather than
an assessment because they do not
want to wait until the end of all this
study and rulemaking and what have
you and have to go back and redo it.
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That was, frankly, the idea of the in-
terlocutory appeal. So that, if you do
not complain about the size of the rule
in the first 60 days, then that is forever
sealed in. And if they do complain and
do make the appeal, the agency head
can moot the appeal by simply going
back and agreeing to do the risk as-
sessment and cost-benefit analysis. It
is simply meant to help them.

But if that is a problem, the whole
thing can come out. Let me just make
a remark or two and then I will yield
the floor.

Mr. ROTH. Will the Senator yield for
a question?

Mr. JOHNSTON. Yes, of course.

Mr. ROTH. Am I correct in under-
standing that I believe every President
since President Ford has required a
cost-benefit analysis to be made, but,
despite that general requirement
through Executive order and otherwise,
it has not been adhered to? Is that cor-
rect?

Mr. JOHNSTON. There has been a
risk assessment rulemaking rule out
there—Executive order I should say—
under every President since President
Ford.

By the way, I have a copy of it here.
The problem is that it is consensual as
well, and it is generally ignored, as my
friend suggests.

Mr. ROTH. That is the point I am
trying to make. It is consensual under
current conditions, and the Glenn-
Chafee would make no change, it would
continue to be consensual. Is that cor-
rect?

Mr. JOHNSTON. It would even more
clearly be consensual under those be-
cause they make sure, and they say,
““in sole discretion of the agency head,”
and then they go back, under section
625, and ensure that there is no appeal
from the exercise of sole discretion. I
do not know how you could otherwise
have an appeal from the exercise of
sole discretion, but they make sure
that there is no appeal. It is non-
enforceable. It is sort of the honor sys-
tem, or I should say the buddy system,
the bureaucratic buddy system.

Mr. ROTH. So, in a very real way, the
adoption of the Glenn-Chafee legisla-
tion would mean no significant change,
at least as far as cost-benefit is con-
cerned?

Mr. JOHNSTON. The Senator has put
it very, very well. No significant
change. And your recourse, according
to the Senator from Ohio, is to come to
Congress.

Mr. ROTH. As the distinguished Sen-
ator from Louisiana already pointed
out, that is what we are doing now. It
is a fact—is it not a fact that the Vice
President, the head of OIRA, and oth-
ers, have said that there are bad rules
on the books and something needs to
be done? Is that not correct?

Mr. JOHNSTON. That is exactly cor-
rect. But they say, trust us, we will do
them in our sole discretion.

Mr. ROTH. But that is the problem;
it has not been done. Is that not cor-
rect?



July 17, 1995

Mr. JOHNSTON. That is, even ac-
cording to EPA’s own studies. They
had one study in 1987 that determined
that risks conformed—the EPA study
in 1987 entitled, ‘“Unfinished Business”
says that they ‘‘systematically failed
to properly rank risks.” They ranked
them according to public opinion rath-
er than science.

Then they came back 3 years later, in
1990, had another study from EPA’s
Science Advisory Board, and said they
were continuing to do the same thing.

I submit they are continuing to do
the same thing today. And this same
crowd is coming in and saying, trust
us, we are doing it right, and no change
needs to be made.

Mr. ROTH. As I understand it, and of
course none of us have had a chance to
review that carefully, the new lan-
guage of the Glenn-Chafee bill—but es-
sentially what they have done is taken
the teeth out of the legislation that
was reported out by the Governmental
Affairs Committee?

Mr. JOHNSTON. That is exactly
right. The Roth bill, which came out
unanimously, out of Governmental Af-
fairs, had a lot of teeth. The Senator
and I have talked about that. My own
view was I liked some of the teeth. I
thought some of the other teeth were

too sharp.

Mr. ROTH. The Senator is partly
right.

Mr. JOHNSTON. But no need to

worry, all of those teeth are gone. You
do not even have false teeth here.

Mr. ROTH. So this, in a sense, would
be an exercise in futility.

Mr. JOHNSTON. This is a waste of
time. If you want to kill this bill, enact
this Glenn-Chafee amendment, beat
your chest, feel good about it. It has
risk assessment in the title of the bill,
but it amounts to nothing, zero.

Mr. ROTH. I congratulate the distin-
guished Senator from Louisiana for his
very penetrating analysis.

Mr. JOHNSTON. I thank my col-
league and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. GLENN. Mr. President, this was
an interesting discussion. It shows the
complexities of this legislation and
why we should not be rushed on the
floor of the Senate putting it into ef-
fect. We should be considering all these
things and all the legal ramifications
of it in every respect.

I come back, though, that if the
Agency passes something that is con-
sidered to be not OK, or tries to put
something into effect, that anyone can
petition the Agency and say, ‘‘We
think this should go back to Con-
gress,”” or notify their Congressman,
notify their Senator, we can call it
back.

I do not see yet why that is not—that
is where the responsibility lies, is right
here. We are the ones who passed the
original legislation. What we have done
is, for the first time, put into play a
specific arrangement. We are detailing
it in legislation. We are inviting people
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to watch what goes on in the agencies

and say we will bring it back.

The Senator from Louisiana is abso-
lutely correct. We always have the
right in Congress to do something like
this if we want to pass separate legisla-
tion. But that takes a lot of time. It is
time consuming, it could go on for a
whole session of Congress. It could go
on for another year. What we did is
provide, in both pieces of legislation,
time restraints by which Congress has
to complete its action. In other words,
any authorizing committee can call
back a rule or regulation for reconsid-
eration before it goes into effect. I
really do not see how there could be a
better protection than that. I do not
know what else there is that would be
needed.

Let me read some things into the
RECORD that apply to this judicial re-
view:

JUDICIAL REVIEW PROVISIONS IN GLENN-
CHAFEE AND DOLE-JOHNSTON VERSIONS OF
S. 343—A COMPARATIVE APPROACH

1. RULEMAKING FILE REQUIREMENTS AND
REVIEW

The Dole-Johnston bill amends the A.P.A.
to add elaborate rulemaking file require-
ments to all notice-and-comment rule-
making; these sections contain their own
confusing judicial review provision [553(m),
p. 12] and would encourage lawsuits over the
adequacy of the file and whether items were
placed in the file as quickly as possible. Ad-
ditionally, the Dole-Johnston bill would
change the standards of review for rules
issued under notice-and-comment; it would
add 5 U.S.C. §706(a)(2)(F) to require that the
factual basis for a rule have ‘‘substantial
support” in the rulemaking file. See discus-
sion below.

The Glenn-Chafee bill does not include
these troublesome provisions.

2. JUDICIAL REVIEW OF SCHEDULING REVIEW/
LOOKBACK

Section 623(e) (p. 30) of the Dole-Johnston
bill provides for judicial review of agency
non-compliance with the process for sched-
uling of review of existing rules. However,
the section does not clearly limit judicial re-
view to only the reasonableness of the sched-
ule. The scope of review is broad—i.e., ‘‘agen-
cy compliance or noncompliance with the re-
quirements of this section’ and review exists
‘“‘notwithstanding section 625.”” Review is
limited to the D.C. Circuit Court of Appeals.
Review of final agency action must be filed
within 60 days of publication of the final
rule. However, the section does not preclude
interlocutory review.

Section 625(c) of the Glenn-Chafee bill (p.
18) provides for judicial review of the agency
regulatory review but precludes review of
agency decisions whether to place a rule on
the schedule and the deadlines for comple-
tion.

3. REVIEW OF DECISION TO ‘‘SUNSET”’ RULE

Section 623(g2)(3) (p. 33-34) of the Dole-John-
ston bill grants interested parties the right
to petition the D.C. Circuit Count of Appeals
to extend the period for review of a rule up
to two years and to grant equitable relief to
prevent termination where, inter alia, termi-
nation of the rule would not be in the public
interest.

The last sentence of section 623(h) provides
that the decision of an agency to not modify
a major rule ‘‘shall constitute final agency
action for the purposes of judicial review.”’
Section 623(j)(2) similarly states that failure
to promulgate an amended major rule or to
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make decisions by the date required shall be
considered final agency action.

Under the Glenn-Chafee bill, rules would
not automatically ‘‘sunset.” Instead, the
agency would be required to publish a notice
of rulemaking to terminate a rule.
§625(e)(1)(CH(IV).

4. JURISDICTION AND JUDICIAL REVIEW

Clarity of limitation on judicial review.—
Section 625(a) and (b) of the Dole-Johnston
bill (p. 38) affirmatively grant jurisdiction to
review ‘‘any claims of noncompliance with
this subchapter and subchapter III.”” While
compliance is subject to judicial review
“only in accordance with this section,” sub-
section 625(d) arguably permits broad judi-
cial review.

By contrast, the Glenn-Chafee bill clearly
states there is no judicial review except as
provided therein. §623(a), p. 13. Section 623 of
the Glenn-Chafee bill is very clear con-
cerning what is reviewable and what is not.

Procedural errors.—Section 625 of the
Dole-Johnston bill is unclear as to whether
procedural errors are reviewable. It states
that ‘“‘failure to comply’ may be considered
by the court solely to determine ‘‘whether
the final agency action is arbitrary and ca-
pricious or an abuse of discretion (or unsup-
ported by substantial evidence where that
standard is otherwise required by law.”
625(d), p. 39

The use of the words ‘‘failure to comply”’
in at least three places in section 625 sug-
gests procedural errors are reviewable.

The limitation of review to the ‘“‘arbitrary
and capricious’ or ‘‘abuse of discretion” test
may not be sufficient to keep courts from re-
viewing alleged agency non-compliance just
as they otherwise would under the A.P.A.
That was the view of one court in a case
where Congress limited review of agency pro-
cedural error to those which rendered the
agency action arbitrary and capricious. That
court had difficulty understanding the limi-
tation as violation of procedure is often re-
garded as rendering the action arbitrary and
capricious. Small Refiner Lead Phase-Down
Task Force v. U.S. E.P.A., 705 F.2d, 521 (D.C.
Cir. 1983). See also, Motor Vehicle Mfrs. Assn.
of U.S. v. E.P.A., 768 F. 2d 385 (D.C. Cir. 1985)
(statutory test of action in excess of statu-
tory authority same standard as arbitrary
and capricious).

The Glenn-Chafee bill, by contrast, makes
it clear that courts are not to review the un-
derlying steps and procedures leading up to
the cost-benefit analysis and risk assess-
ment. Section 623(d) expressly states that
‘. . . the court shall not review to determine
whether the analysis or assessment con-
formed to the particular requirements of this
chapter.” §623(d), p. 14. The Glenn-Chafee bill
would permit the court to consider the ac-
tual documents produced by the agency to
evaluate cost-benefit analysis and risk as-
sessment in determining the reasonableness
of the agency action but not to permit re-
view of the underlying steps to development
of the risk assessment or cost-benefit anal-
ysis.

Judicial ‘‘second-guessing’’ of agency judg-
ment and scientific expertise The Dole-John-
ston bill creates great risk that courts will
second guess agency judgments and sci-
entific determinations which go into the
cost-benefit analysis, risk assessment, and
application of the prescriptive decisional cri-
teria.

The Dole-Johnston bill contains many pre-
scriptive requirements which tell agencies
what they must consider and what they can-
not. However, many of these factors are very
difficult in application. Yet consideration of
factors Congress has decided are not to be
considered has been cited as a basis for re-
versal under arbitrary and capricious review.
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Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 416 91 S. Ct. 814, 823, 28 L.. Ed. 2d 136
(1971).

S. 343 turns administrative law on its head
if it takes away agency’s ability to make
policy choices and to have those upheld so
long as they are reasonable and consistent
with the statute being applied. See cases
cited in Small Refiner Lead Phase-Down Task
Force, 705 F. 2d at 520. If Congress takes away
an agency’s discretion to make policy
choices, then special interests challenging a
rule will argue that an abuse of discretion
standard permits the court to second-guess
the agency’s decision as to what is a ‘“‘policy
judgment” and what is ‘‘scientific under-
standing.”

Courts are not situated to ‘‘second-guess’’
the prescriptive requirements of the Dole-
Johnston bill. Courts are not well situated to
review the underlying basis of cost-benefit
analyses and risk assessments against the
prescriptive standards of the bill.

‘. . . the crowded states of judicial dockets
offers a highly practical reason why judges
will not, and probably should not, devote the
considerable time and effort needed to re-
view a several-thousand-page agency record,
informed by a thorough understanding of the
substance of risk-related regulatory prob-
lems, in order to see whether or not that
agency determination was arbitrary.”’

Justice Breyer, Breaking the Vicious Circle:
Toward Effective Risk Regulation (Cam-
bridge, Mass.: Harvard University Press
1973), pp. 58-59 (describing why courts are not
institutionally suited to resolve risk issues).

Prejudicial error [Note: Neither bill con-
tains a prejudicial error provision in this
section. However, Senator Johnston says
concerns with the decisional criteria and ju-
dicial review provisions are solved by the
prejudicial error test in 5 U.S.C. 706. This is
not an adequate protection.]

The problems with judicial review of the
many prescriptive requirements of the Dole-
Johnston bill are also not cured by the ‘‘prej-
udicial error’’ test in 5 U.S.C. §706. That test,
which is unchanged from the current APA,
has been described as requiring remand if the
court ‘‘cannot be sure that under the correct
procedures the Agency would have reached
the same conclusion . . .” Weyerhaeuser Co.
v. Costle, 590 F.2d 1011, 1031 (D.C. Cir. 1978).
That case invalidated a pollution emission
limitation rule for failure to provide ade-
quate notice for comment on agency data
even though petitioner could not show that
recomputation of the data would have made
the process so costly as to invalidate the
limitation as an abuse of discretion.

Clogging the Courts.—The language of sec-
tion 625 will encourage years of litigation be-
fore even the question of what is reviewable
is resolved. This bill gives regulated industry
many hooks to delay rulemaking and then to
challenge the final result. If those steps are
subject to judicial review, there will be every
incentive to stop regulation through com-
plex and lengthy judicial review proceeding.
When this is combined with the increased
time and cost of rulemaking under this bill,
the result may be gridlock. This frustration
of law is not a desirable goal.

Judicial review of whether the agency
chose the ‘‘least cost alternative,” given the
great differences in underlying data, will
generate challenges.—The Dole-Johnston bill
takes away agency discretion and mandates
that all costs and benefits be turned into one
number and that the agency select the ‘‘least
cost alternative’ of those available under 624
(b) or (c). Yet some say that cost-benefit
analyses may be off by a magnitude of hun-
dreds. This makes it difficult for agencies to
achieve any certainty concerning applica-
tion of cost-benefit analyses. If agencies
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must constantly be looking over their shoul-
der at the possibility of judicial review, it is
clear this will provide many opportunities
for challenges to rules by the regulated in-
dustry.

By contrast, the Glenn-Chafee bill provides
a range of discretion to the agency decision-
maker in section 622(f) and is much more
clear that the decisional criteria do not alter
statutory criteria for rulemaking.

5. INTERLOCUTORY REVIEW OF DETERMINATION
OF ‘‘MAJOR RULE”’

The Dole-Johnston bill permits interlocu-
tory appeal of an agency decision that a rule
is not a major rule or is not subject to risk
assessment requirements. §625(e) p. 39.

The Glenn-Chafee bill requires ‘‘a clear and
convincing showing that the determination
is erroneous in light of the information
available to the agency at the time the agen-
cy made the determination. §623(c). It does
not authorize interlocutory review.

6. DOLE-JOHNSTON AMENDS THE APA STANDARDS
OF JUDICIAL REVIEW FOR ALL AGENCY
RULES—GLENN-CHAFEE DOES NOT

Factual basis for rules—5 U.S.C. § 706(a)(2)(F)

The Dole—Johnston bill amends 5 U.S.C.
706(a)(2) by adding (F') which requires courts
to set aside agency action, findings and con-
clusions found to be ‘“‘without substantial
support in the rulemaking file, viewed as a
whole, for the asserted or necessary factual
basis, as distinguished from the policy or
legal basis, of a rule adopted in a proceeding
subject to section 553. . .”

The Dole-Johnston version of S. 343 also
requires the final notice of rulemaking to ex-
plain how the factual conclusions upon
which the rule is based are substantially sup-
ported in the rulemaking file. 5 TU.S.C.
§553(g2)(4), p. 8). The ‘‘rulemaking file’’ must
identify factual and methodological material
that pertains directly to the rulemaking and
was considered by the agency or submitted
to or prepared by or for the agency in con-
nection with the rulemaking. §553(j)(3)(d), p.
10.

Position: The standards for judicial review
in the APA should not be changed. Agencies
should be able to rely on their knowledge
and expertise in informal notice-and-com-
ment rulemaking. Review should be on an
arbitrary and capricious standard, not re-
quire that the factual basis have ‘‘substan-
tial support’” on a limited record. This new
standard will create much litigation in an
established area of the law.

This standard may encourage judicial in-
trusion into agency’s scientific determina-
tions. In Corrosion Pipe Fittings v. E.P.A., 947
F.2d 1201, 1213-1214 (6th Cir. 1991), the court
held that the ‘‘substantial evidence’ test
used in the Toxic Substances Control Act for
notice-and-comment rulemaking was a more
rigorous standard than the ‘“‘arbitrary and
capricious’ standard applied now to informal
rulemaking and showed that Congress want-
ed the courts to scrutinize the agency’s ac-
tions more closely. The Court then proceeded
to apply close scrutiny to the agency’s cost-
benefit calculations and invalidated the as-
bestos rule that had taken ten years to de-
velop. 947 F. 2d at 1223-1230.

New section 706(a)(2)(F') requires the agen-
cy to amass a record for potential litigation
in every case. It calls into question the prin-
ciple that an agency can utilize its knowl-
edge and expertise.

It gives well-healed parties the oppor-
tunity to skew the results on judicial review
by salting the rulemaking file with com-
ments and materials which support their po-
sition. Even in cases where the agency posi-
tion has an adequate factual basis in sci-
entific literature, this standard might re-
quire the agency to list all sources in the file
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or not be able to later rely on them if a chal-

lenge is raised on judicial review.

7. MULTIPLE OPPORTUNITIES FOR REVIEW

Dole Johnston contains other provisions
permitting judicial review. Glenn-Chafee
contains other provisions making it clear
that judicial review is not available. See,
§636(d), p. 40, no judicial review of risk as-
sessment guidelines’ development, issuance,
or publication; §646 (p. 48), no judicial review
of executive oversight authority; §6(f), p. 70,
no judicial review of study of comparative
risk; §6(f), p. 78, no judicial review of regu-
latory accounting.

8. GLENN-CHAFEE REDUCES UNCERTAINTY AND
INCREASES DISCRETION AND THEREBY RE-
DUCES OPPORTUNITIES FOR SUCCESSFUL
CHALLENGES TO AGENCY RULES
An example where Glenn-Chafee gets rid of

a problem is the effective date provision, §8,

p. 70. By making it clear that the section

does not apply to pending rules and by pro-

viding a reasonable grace period, this elimi-
nates a troublesome problem for pending
rules.

9. REGULATORY FLEXIBILITY

Glenn-Chafee eliminates some of the prob-
lems with regulatory flexibility under the
Dole-Johnston bill. Section 611 (p. 48) avoids
inconsistent statutes of limitation where
that for the underlying rule is less than 1
year. It provides that court may stay the
rule if a failure is not corrected within 90
days but does not automatically terminate a
rule if not corrected in that period. Its judi-
cial review standard is more limited, and it
does not contain the decisional criteria of
the Dole-Johnston bill.

Mr. President, I think this indicates
to all who might be paying attention
to this debate in the Chamber today
how very, very complex and how far-
reaching some of these decisions are. It
is not something we can rush through.
I know it has been stated we want to
move forward as rapidly as possible,
and I agree with that. But I also want
to make sure that while we are setting
up a new regulatory review process, we
at the same time make every protec-
tion for whatever existing law deserves
that kind of protection, and before we
make changes that we make very cer-
tain we do it in a way which protects
the health and benefit and safety of the
American people.

Mr. President, I would go further in
talking a little bit more about the
cost-benefit analysis and the decisional
criteria.

Glenn-Chafee has no ‘‘decisional cri-
teria requiring agencies to pass cost-
benefit tests before issuing a rule.”

Our response to some of the charges
under that are, No. 1: Both the Glenn-
Chafee and Dole-Johnston substitutes
require agencies to do the same type of
cost-benefit analysis. We believe in
making agencies do such analyses to
better understand what the costs and
benefits are of a rule. There is no prob-
lem with that with either bill. The dif-
ferences, though, between our sub-
stitutes is how they use cost-benefit
analysis.

Glenn-Chafee uses cost-benefit anal-
ysis as a tool and not just as a final
decisional criteria. There is no lan-
guage in the Glenn-Chafee substitute
that states, ‘““An agency shall not pro-
mulgate a rule,” unless it passes a
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cost-benefit test. Glenn-Chafee re-
quires agencies to provide an expla-
nation and certification of whether,
one, benefits of the rule justify the cost
and, two, the rule achieves the objec-
tives of the rulemaking in a more cost-
effective manner than the alternatives.

If it cannot make such a determina-
tion, it has to explain why not. The
Dole-Johnston substitute has
decisional criteria that prohibit using
a rule unless, one, the benefits justify
the costs, the rule uses flexible alter-
natives to the extent practicable, the
rule is the ‘‘least-cost alternative”
that satisfies the objectives of the stat-
ute, and if a risk assessment is re-
quired, the rule is likely to ‘‘signifi-
cantly reduce the risks addressed by
the rule.”

Why the decisional criteria are prob-
lematic: No. 1, cost-benefit analysis is
an imprecise science. Cost and benefits
are hard to quantify and are loaded
with assumptions, and some econo-
mists might even say, tell me what an-
swer you want and I will give you the
right numbers for costs and benefits.

Agencies should not be required to
decide whether or not to promulgate a
rule based just on a cost-benefit test.

No. 2, another reason why decisional
criteria are problematic: Agencies
would have to choose the least-cost al-
ternative. We should require agencies
to choose the most cost-effective rule,
not just the cheapest. The distin-
guished Senator from Louisiana has
pointed to the out for agencies. They
can choose something other than a
least-cost solution in the event of ‘‘sci-
entific, technical or economic uncer-
tainties or nonquantifiable benefits to
health, safety or the environment.”

But what if there are certain quan-
tifiable benefits? Agencies would still
have to put out the least-cost rule, and
that just makes no sense. Even if some-
thing is more cost-effective, beneficial
to the people of this country, we still
have to go with whatever the alter-
native was that was solely least cost.
That makes no sense.

Mr. ROTH. Mr. President, will the
Senator yield?

Mr. GLENN. I am almost finished.
Another minute or two and I will be
glad to yield.

No. 3, agencies must prove that a
rule significantly reduces risk. The
FAA tells us, however, that some of
their safety rules, while quite impor-
tant and quite effective, may not pass
the ‘‘significant’ test.

No. 4, if agencies determine that the
benefits of a rule do not justify its
costs, that rule should come back to
Congress. And that is a key element of
this; that rule should come back to
Congress if the agency determines that
the benefits do not justify its costs.
Agencies should not be the ones to de-
cide whether to issue a rule based on a
cost-benefit test. That rule should
come back to Congress to decide
whether a rule should go forward or
not, and that is provided. Congres-
sional veto, as it is called, makes more

CONGRESSIONAL RECORD — SENATE

sense than decisional criteria. It does
not hand over Congress’ responsibil-
ities to the agencies.

Mr. President, I yield the floor.

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER (Mr.
FRIST). The Senator from Delaware.

Mr. ROTH. Mr. President, I say to my
distinguished friend and colleague from
Ohio that I have been in negotiations
and discussions with representatives of
his side of the aisle in an effort to re-
vise the decisional criteria with re-
spect to the least cost. I am sympa-
thetic to the concept of utilizing a test
of cost-effectiveness or greater net ben-
efit to avoid some of the problems
raised in his discussion of this section.

I wonder if the distinguished Senator
is willing to proceed along those lines
at this time in developing such an
amendment?

Mr. GLENN. Yes. As I understand it,
what the Senator was proposing was
that there are some negotiations going
on in this regard, and we would be will-
ing to proceed with further negotia-
tions with regard to cost effective as
opposed to least cost; is that correct?

Mr. ROTH. That is correct.

Mr. GLENN. Certainly, I always want
to negotiate on these things and see
what we can come out with.

Mr. ROTH. I think it important we
proceed on this matter, because it is an
important one, and that we proceed as
rapidly as possible. To be candid, I am
disappointed that we have not been
able to address this problem on the
floor.

Mr. GLENN. I think what the distin-
guished Senator from Delaware is ad-
dressing is one of the most important
items in all of this legislative package.
I think it is important that we get that
one ironed out, because it is a major
issue in how we deal with regulatory
reform. I agree with him.

Mr. ROTH. I thank the distinguished
Senator for his comments.

Mr. President, I rise to call upon my
colleagues to support meaningful regu-
latory reform. I want to explain why I
believe that the Dole-Johnston com-
promise, S. 343, is the key to changing
the status quo, and why the Glenn sub-
stitute is not the solution to reforming
the regulatory process.

I believe that regulatory reform is
one of the most important issues we
face. The reason is that, overall, Gov-
ernment regulation has an enormous
impact on our lives—for better or for
worse. If regulations are well-designed
and implemented, they can do a lot of
good—by making a cleaner environ-
ment, safer workplaces, and safer prod-
ucts. But, at the same time, regula-
tions can be very costly, and, if poorly
designed, too costly—by raising prices,
taxes, and paperwork; diminishing
wages; eating up time; and wasting op-
portunities to do better things with
our limited resources. The cumulative
regulatory burden costs about $600 bil-
lion per year. I believe that, if this
massive regulatory machine were re-
tooled, it could do much more good at
less cost.
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Most experts who have examined the
regulatory process, regardless of back-
ground or political bent, have con-
cluded that the regulatory process is
seriously out of whack and must be re-
formed. Few if any of my colleagues
would dare to say publicly that we
should be happy with the status quo.

So the question is, why is there so
much controversy about the S. 343? The
answer is simple—it is very hard to
change the status quo in a significant
way. It is a Herculean task to reform
one of the most untamed frontiers of
big Government—a massive regulatory
machine that costs the average Amer-
ican family about $6,000 per year.

That explains why an earlier attempt
at regulatory reform, S. 1080, which
passed the Senate 94-0 in 1982, was
killed in the House. And that explains
why people are accusing supporters of
S. 343 of wanting to expose the public
to tainted meat, breast cancer, and
contaminated drinking water. None of
this is remotely true, and it does not
belong on the Senate floor.

We wasted days last week on
meritless arguments that S. 343 needs
specific exemptions for meat inspec-
tion rules, mammography rules, and so
on. The fact is, these arguments got a
lot of press, but such exemptions were
not needed. The Dole-Johnston com-
promise has a clear exemption for
threats to human health and safety, as
well as other emergencies.

In fact, the Glenn bill itself does not
have such exemptions, because, as any-
one recognizes who knows how these
bills work, such exceptions are not
needed.

The truth is, if you compare the Dole
bill and the Glenn bill section by sec-
tion, they look a lot alike. At bottom,
there are only a few key differences.
But these few differences are critical to
effective regulatory reform.

First, meaningful regulatory reform
must change future rules. The key to
ensuring that new rules will be effi-
cient and cost-effective is to have an
effective cost-benefit test.

The Dole bill has a focused cost-ben-
efit test. The decisional criteria in sec-
tion 624 ensures that the benefits of a
rule will justify its cost, unless prohib-
ited by the underlying law authorizing
the rule. Section 624 is not a superman-
date; it does not trump existing law. It
simply tells the agency, if possible and
allowed by law, to issue regulations
whose benefits justify their costs. That
is plain common sense.

In contrast, the Glenn bill has no
cost-benefit decisional criteria. The
bill requires that a cost-benefit anal-
ysis be done, but the bill does not re-
quire that the cost-benefit analysis be
used or that the rule will be affected by
the cost-benefit analysis.

The agency only has to publish a de-
termination whether the benefits of a
rule will justify its costs and whether
the regulation is cost-effective. But the
Glenn bill does not push regulators to
issue rules whose benefits actually do
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justify their costs. I have always be-
lieved that an effective regulatory re-
form bill should have a stronger cost-
benefit test.

Some of my colleagues, including
Senators GLENN and LEVIN, have com-
plained repeatedly about the least cost
component of the decisional criteria.
Section 624 of S. 343 says, whether or
not the benefits of a rule can justify its
costs, the agency should select the
least cost alternative the achieves the
objectives of the statute.

I think there is some merit to the
concern that the least cost standard is
too limited. If a rule costs a little more
than the least cost alternative but pro-
vides much greater benefits, I believe
that the agency should pick the much
more beneficial rule—even if the bene-
fits are quantifiable or are not environ-
mental, health or safety benefits. Why
not? Why not spend a little more to get
much greater benefits for the public?

Yet, while I share the concerns of
many of my colleagues, I have not been
able to work out a solution. For weeks,
I have tried to work out two solu-
tions—a most cost-effective test or a
greater net benefits test—with my
other colleagues. I believe that either
test is far better than the least cost
test with its vague exception for cer-
tain nonquantifiable benefits. Yet, we
have made no progress, even though
proponents of the substitute continue
to complain about the least cost stand-
ard. I think it is time we worked this
out in a bipartisan fashion.

Now, I want to return to a second
point about regulatory reform: effec-
tive regulatory reform cannot be pro-
spective only; it must look back to re-
form old rules already on the books.
The Dole-Johnston compromise con-
tains a balanced, workable, and fair
resolution of how agencies should re-
view existing rules. Agencies may se-
lect for themselves any particular rules
that they think need reexamination,
while allowing interested parties to pe-
tition the agency to add an overlooked
rule. To ensure that only a limited
number of petitions will be filed, S. 343
limits petitions to major rules and sets
a high burden of proof—petitioners
must show a substantial likelihood
that the rule could not satisfy the cost-
benefit decisional criteria of section
624.

This is an efficient and workable
method to review problematic rules.

The Glenn substitute, on the other
hand, makes the review of agency rules
a voluntary undertaking. There are no
firm requirements for action—no set
rules to be reviewed, no binding stand-
ards, no meaningful deadlines. The
Glenn substitute simply asks that,
every 5 years, the agencies issue a
schedule of rules that each agency in
its sole discretion thinks merits re-
view. It does not require any particular
number of rules to be reviewed. And, if
someone asks the agency to review a
particular rule, there is no judicial re-
view of a decision declining to place
the rule on the schedule.
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Moreover, there is no judicial review
of deadlines for completing the review
of any rules. No matter how irrational
a rule is, no matter how many people it
is burdening, an agency does not have
to review it. If the agency happens to
put the rule on the schedule, nothing
prevents the agency from procrasti-
nating for 11 years. Again, the only
deadline is a modest 11-year deadline
for reviewing the rule.

The third point I want to emphasize
is that effective regulatory reform
must be enforceable to be effective.
That means there has to be some op-
portunity for judicial review of the re-
quirements of the legislation, just as
there is with almost any law Congress
passes. S. 343 strikes a balance by al-
lowing limited, but effective, judicial
review. I should note at the outset that
S. 343 has been mischaracterized as a
lawyer’s dream and a litigation mo-
rass. In fact, S. 343 provides less judi-
cial review than is normally provided
for any law that Congress passes.

S. 343 carves away from the standard
level of judicial review provided by the
Administrative Procedure Act, which
has existed for almost 50 years. The
limited judicial review provided by S.
343 will help discourage frivolous law-
suits, and that is why S. 343 has limited
judicial review. At the same time, it
does allow an agency to be held ac-
countable for complying with the
major requirements of the bill.

An agency’s compliance or non-
compliance with the provisions of S.
343 can be considered by a court to
some degree. The court can, based on
the whole rulemaking record, deter-
mine whether the agency sufficiently
complied with the cost-benefit analysis
and risk assessment requirements of S.
343 so that the rule passes muster
under the arbitrary and capricious
standard. The arbitrary and capricious
standard is very deferential to the
agency. A court would uphold the rule
unless that agency’s cost-benefit anal-
ysis or risk assessment was so flawed
that the rule itself was arbitrary and
capricious. The court would not strike
down a rule merely because there were
some minor procedural missteps in the
cost-benefit analysis or risk assess-
ment.

In contrast, the Glenn substitute, as
now redrafted, does not permit mean-
ingful judicial review of the risk as-
sessment or cost-benefit analysis. The
Glenn substitute only requires a court
to invalidate a rule if the cost-benefit
analysis or risk assessment was not
done at all. But the Glenn substitute
does not really allow the court to con-
sider whether the cost-benefit analysis
or risk assessment was done properly.
Indeed, Senator GLENN has weakened
the language originally in his bill so
that now substantial portions of his
bill are irrelevant to the extent that a
court could not require the agency to
perform the cost-benefit analysis, risk
assessment, or peer review in the man-
ner prescribed by the bill.

Compliance with cost-benefit anal-
ysis and risk assessment requirements
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of the bill would be optional by the
agency, the same way it is optional for
them to comply with the Executive
order that now requires these analyses.

Senator GLENN has claimed that his
bill is essentially the same as S. 291—
the regulatory reform bill I introduced
in January and which received the bi-
partisan support of the Committee on
Governmental Affairs. Although the
original Glenn bill was similar to the
Roth bill, the current Glenn substitute
seriously differs from the Roth bill.
For example, Senator GLENN has seri-
ously weakened the review of rules pro-
vision.

The Roth bill required agencies to re-
view all major rules in a 10-year period,
with a possible b-year extension, or the
rules would sunset, or terminate. The
revised Glenn substitute lacks any firm
requirement about the number of rules
to be reviewed.

Worse still, Senator GLENN has weak-
ened the judicial review provision that
was in the Roth bill and that originally
appeared in the Glenn bill. Section
623(e) of the Roth bill and the original
Glenn bill stated that the cost-benefit
analysis and risk assessment ‘‘shall, to
the extent relevant, be considered by a
court in determining the legality of the
agency action.”

That meant that the court should
focus on the cost-benefit analysis and
risk assessment in determining wheth-
er the rule was arbitrary and capri-
cious. Now, the Glenn substitute
strikes that language. The Glenn sub-
stitute merely asks the agency do the
cost-benefit analysis and risk assess-
ment, but the agency can do a sloppy
job. The agency also does not have to
act upon the analyses and issue a rule
whose benefits justify its costs. In fact,
the agency simply can ignore the cost-
benefit analysis. And nobody can do
much about an agency that is doing a
bad job. For a reviewing court, the
analyses are just some more pieces of
paper among the many thousands of
pieces of paper in the rulemaking
record.

The court does not have to focus on
the cost-benefit analysis in deter-
mining whether the rule makes sense.
Mr. President, that is not real regu-
latory reform. That is protecting the
bureaucracy at the expense of the pub-
lic.

I should also mention that the Glenn
bill seriously weakens the risk assess-
ment provisions of the Roth bill. The
Glenn substitute significantly carves
back on the number of agencies and
programs that would have to comply
with the risk assessment requirements.
Moreover, the risk assessment lan-
guage itself is weakened. As just one
example, section 634(c)(1) of the Glenn
language reverses the standard inter-
pretation of how defaults should be
used. The substitute relies on a minor-
ity comment in the National Academy
of Science report, Science and Judg-
ment. That is, the Glenn substitute
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prefers default assumption when rel-
evant data is available. That is not
what good scientists would do. And
that is not what the majority of the
National Academy would recommend.

Finally, Senator GLENN has weak-
ened the definition of ‘‘major rule.”
There are no narrative provisions
under which OMB could list certain
problematic rules as major rules sub-
ject to full analysis.

Now, as I mentioned, if you compare
S. 343 with the Glenn substitute, you
would see that, section-by-section,
they look similar. Both have provisions
for cost-benefit analysis, risk assess-
ment, review of existing rules, com-
parative risk analysis, market mecha-
nisms and performance standards, re-
form of the Regulatory Flexibility Act,
congressional review of rules, and regu-
latory accounting.

But without a focused and effective
cost-benefit test, there is nothing to
require future rules to be justifiable
and cost-effective. And without an ef-
fective lookback provision with real re-
quirements, there is nothing to ensure
that old rules already on the books will
be reformed. Finally, without effective
judicial review, we may as well not
have a statute at all—we could keep
the existing Executive order 12866 that
governs regulatory planning and re-
view.

But the whole reason for regulatory
reform legislation is that the Execu-
tive orders for vregulatory review,
issued by every President since Presi-
dent Ford, have not been working well
enough. There is widespread consensus
that the regulatory process is broken
and that firm action is needed. There is
widespread agreement that many rules
have been issued in violation of the re-
quirements of the Executive orders.
Many rules could not be justified if
scrutinized under a cost-benefit test.
Yet, Executive orders since President
Ford have required cost-benefit anal-
ysis. The current Executive order of
President Clinton, No. 12866, similarly
requires cost-benefit analysis, but
again, there is nothing to ensure that
the agencies will comply. There is no
effective judicial review in Senator
GLENN’s substitute to solve this prob-
lem.

I also should add that many of the
objections that Senator GLENN and
others have raised are off the mark or
have already been addressed. First, we
agree agencies should be required to
perform risk assessment and cost-ben-
efit analysis. Second, S. 343 clearly
does not override existing statutory
criteria. Moreover, S. 343 is not a spe-
cial interest bill. It does add a petition
process to review rules so that the
work does get done. I should also note
that we did add Senator GLENN’s sun-
shine provision verbatim. Finally, as I
have detailed, we agree with Senator
GLENN that ‘‘judicial review should be
available to ensure that final agency
rules are based on adequate analysis.”
The Dole-Johnston compromise meets
these principles.
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The Dole-Johnston compromise
merely directs regulators to issue regu-
lations whose benefits justify their
costs. But the bill does not override ex-
isting law. This should not be a radical
idea in the White House or on Capitol
Hill. T do not believe that the American
people think it is radical to ask that
the benefits of regulations justify their
costs.

Similarly, review of existing rules
has been required for almost 15 years
under Executive order. Yet, there is a
lot of evidence that getting agencies to
review existing rules is a lot easier said
than done. In the first annual report on
President Clinton’s Executive Order
12866, OIRA Administrator Sally
Katzen admitted that bureaucratic in-
centives make reviewing rules a dif-
ficult undertaking. In discussing the
“lookback” requirement of Executive
Order 12866, Administrator Katzen said:

It had proven more difficult to institute
than we had anticipated. . . . [A]lgencies are
focused on meeting obligations for new rules,
often under statutory or court deadlines, at
a time when staff and budgets are being re-
duced; under these circumstances, it is hard
to muster resources for the generally thank-
less task of rethinking and rewriting current
regulatory programs.

After extensive review of the regu-
latory process, Vice President GORE
concluded that ‘‘thousands upon thou-
sands of outdated, overlapping regula-
tions remain in place.” The long but
disappointing record of executive
branch review efforts necessitates a
legislative mandate. But this must be a
real mandate, with real requirements.
As redrafted, the Glenn substitute does
not adequately address this pressing
problem. The Dole bill will bring real
change.

The Dole compromise reflects many
comments and suggestions from nu-
merous Senators of both parties, the
Clinton administration, the American
Bar Association, and many scholars
and legal experts.

In sum, the Dole-Johnston com-
promise strikes a balance between re-
form that is strong but workable. I
urge my colleagues to set aside par-
tisan politics and support the effort to
restore common sense to the regu-
latory process.

Mr. President, I yield back the floor.

Mr. JOHNSTON. Did the Senator
have a question for me?

Mr. ROTH. No.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. JOHNSTON. Mr. President, get-
ting back to this question of the scope
of review under section 706 of the Ad-
ministrative Procedure Act, which is
contained in our bill, there is a sub-
section (e), about which there has been
some comment and argument. Sub-
section (e) adds new language as fol-
lows, that:

The reviewing court shall . . . hold unlaw-
ful and set aside an agency action if it is:

(e) . . . substantia