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But guess what? The leadership said
they could not schedule that vote
today. | ask my colleagues why.

| suggest, perhaps because now they
are elected, they really do not want to
consider term limits.

CONFERENCE REPORT ON S. 1, UN-
FUNDED MANDATES REFORM
ACT OF 1995

Mr. CLINGER submitted the follow-
ing conference report and statement on
the Senate bill (S. 1) to curb the prac-
tice of imposing unfunded Federal
mandates on States and local govern-
ments; to strengthen the partnership
between the Federal Government and
State, local, and tribal governments; to
end the imposition, in the absence of
full consideration by Congress, of Fed-
eral mandates on State, local, and trib-
al governments without adequate fund-
ing, in a manner that may displace
other essential governmental prior-
ities; and to ensure that the Federal
Government pays the costs incurred by
those governments in complying with
certain requirements under Federal
statutes and regulations; and for other
purposes:

CONFERENCE REPORT (H. REPT. 104-76)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the House to the bill (S. 1), to
curb the practice of imposing unfunded Fed-
eral mandates on States and local govern-
ments; to strengthen the partnership be-
tween the Federal Government and State,
local and tribal governments; to end the im-
position, in the absence of full consideration
by Congress, of Federal mandates on State,
local, and tribal governments without ade-
quate funding, in a manner that may dis-
place other essential governmental prior-
ities; and to ensure that the Federal Govern-
ment pays the costs incurred by those gov-
ernments in complying with certain require-
ments under Federal statutes and regula-
tions; and for other purposes, having met,
after full and free conference, have agreed to
recommend and do recommend to their re-
spective Houses as follows:

That the Senate recede from its disagree-
ment to the amendment of the House and
agree to the same with an amendment as fol-
lows:

In lieu of the matter proposed to be in-
serted by the House amendment, insert the
following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Unfunded Man-
dates Reform Act of 1995”".

SEC. 2. PURPOSES.

The purposes of this Act are—

(1) to strengthen the partnership between the
Federal Government and State, local, and tribal
governments;

(2) to end the imposition, in the absence of
full consideration by Congress, of Federal man-
dates on State, local, and tribal governments
without adequate Federal funding, in a manner
that may displace other essential State, local,
and tribal governmental priorities;

(3) to assist Congress in its consideration of
proposed legislation establishing or revising
Federal programs containing Federal mandates
affecting State, local, and tribal governments,
and the private sector by—

(A) providing for the development of informa-
tion about the nature and size of mandates in
proposed legislation; and

(B) establishing a mechanism to bring such in-
formation to the attention of the Senate and the
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House of Representatives before the Senate and
the House of Representatives vote on proposed
legislation;

(4) to promote informed and deliberate deci-
sions by Congress on the appropriateness of
Federal mandates in any particular instance;

(5) to require that Congress consider whether
to provide funding to assist State, local, and
tribal governments in complying with Federal
mandates, to require analyses of the impact of
private sector mandates, and through the dis-
semination of that information provide informed
and deliberate decisions by Congress and Fed-
eral agencies and retain competitive balance be-
tween the public and private sectors;

(6) to establish a point-of-order vote on the
consideration in the Senate and House of Rep-
resentatives of legislation containing significant
Federal intergovernmental mandates without
providing adequate funding to comply with such
mandates;

(7) to assist Federal agencies in their consider-
ation of proposed regulations affecting State,
local, and tribal governments, by—

(A) requiring that Federal agencies develop a
process to enable the elected and other officials
of State, local, and tribal governments to pro-
vide input when Federal agencies are develop-
ing regulations; and

(B) requiring that Federal agencies prepare
and consider estimates of the budgetary impact
of regulations containing Federal mandates
upon State, local, and tribal governments and
the private sector before adopting such regula-
tions, and ensuring that small governments are
given special consideration in that process; and

(8) to begin consideration of the effect of pre-
viously imposed Federal mandates, including
the impact on State, local, and tribal govern-
ments of Federal court interpretations of Fed-
eral statutes and regulations that impose Fed-
eral intergovernmental mandates.

SEC. 3. DEFINITIONS.

For purposes of this Act—

(1) except as provided in section 305 of this
Act, the terms defined under section 421 of the
Congressional Budget and Impoundment Con-
trol Act of 1974 (as added by section 101 of this
Act) shall have the meanings as so defined; and

(2) the term “‘Director’” means the Director of
the Congressional Budget Office.

SEC. 4. EXCLUSIONS.

This Act shall not apply to any provision in a
bill, joint resolution, amendment, motion, or
conference report before Congress and any pro-
vision in a proposed or final Federal regulation
that—

(1) enforces constitutional rights of individ-
uals;

(2) establishes or enforces any statutory rights
that prohibit discrimination on the basis of race,
color, religion, sex, national origin, age, handi-
cap, or disability;

(3) requires compliance with accounting and
auditing procedures with respect to grants or
other money or property provided by the Federal
Government;

(4) provides for emergency assistance or relief
at the request of any State, local, or tribal gov-
ernment or any official of a State, local, or trib-
al government;

(5) is necessary for the national security or
the ratification or implementation of inter-
national treaty obligations;

(6) the President designates as emergency leg-
islation and that the Congress so designates in
statute; or

(7) relates to the old-age, survivors, and dis-
ability insurance program under title Il of the
Social Security Act (including taxes imposed by
sections 3101(a) and 3111(a) of the Internal Rev-
enue Code of 1986 (relating to old-age, survivors,
and disability insurance)).

SEC. 5. AGENCY ASSISTANCE.

Each agency shall provide to the Director
such information and assistance as the Director
may reasonably request to assist the Director in
carrying out this Act.
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TITLE I—LEGISLATIVE ACCOUNTABILITY
AND REFORM

SEC. 101. LEGISLATIVE MANDATE ACCOUNTABIL-
ITY AND REFORM.

(a) IN GENERAL.—Title IV of the Congres-
sional Budget and Impoundment Control Act of
1974 is amended by—

(1) inserting before section 401 the following:

“PART A—GENERAL PROVISIONS’’; and

(2) adding at the end thereof the following
new part:

“PART B—FEDERAL MANDATES
“SEC. 421. DEFINITIONS.

““For purposes of this part:

““(1) AGENCY.—The term ‘agency’ has the same
meaning as defined in section 551(1) of title 5,
United States Code, but does not include inde-
pendent regulatory agencies.

“(2) AMOUNT.—The term ‘amount’, with re-
spect to an authorization of appropriations for
Federal financial assistance, means the amount
of budget authority for any Federal grant as-
sistance program or any Federal program pro-
viding loan guarantees or direct loans.

““(3) DIRECT cOsTS.—The term ‘direct costs’—

“(A)(i) in the case of a Federal intergovern-
mental mandate, means the aggregate estimated
amounts that all State, local, and tribal govern-
ments would be required to spend or would be
prohibited from raising in revenues in order to
comply with the Federal intergovernmental
mandate; or

“(ii) in the case of a provision referred to in
paragraph (5)(A)(ii), means the amount of Fed-
eral financial assistance eliminated or reduced;

“(B) in the case of a Federal private sector
mandate, means the aggregate estimated
amounts that the private sector will be required
to spend in order to comply with the Federal
private sector mandate;

“(C) shall be determined on the assumption
that—

‘(i) State, local, and tribal governments, and
the private sector will take all reasonable steps
necessary to mitigate the costs resulting from
the Federal mandate, and will comply with ap-
plicable standards of practice and conduct es-
tablished by recognized professional or trade as-
sociations; and

“(ii) reasonable steps to mitigate the costs
shall not include increases in State, local, or
tribal taxes or fees; and

““(D) shall not include—

‘(i) estimated amounts that the State, local,
and tribal governments (in the case of a Federal
intergovernmental mandate) or the private sec-
tor (in the case of a Federal private sector man-
date) would spend—

“(1) to comply with or carry out all applicable
Federal, State, local, and tribal laws and regu-
lations in effect at the time of the adoption of
the Federal mandate for the same activity as is
affected by that Federal mandate; or

“(11) to comply with or carry out State, local,
and tribal governmental programs, or private-
sector business or other activities in effect at the
time of the adoption of the Federal mandate for
the same activity as is affected by that mandate;
or

““(ii) expenditures to the extent that such ex-
penditures will be offset by any direct savings to
the State, local, and tribal governments, or by
the private sector, as a result of—

“(1) compliance with the Federal mandate; or

“(11) other changes in Federal law or regula-
tion that are enacted or adopted in the same bill
or joint resolution or proposed or final Federal
regulation and that govern the same activity as
is affected by the Federal mandate.

““(4) DIRECT SAVINGS.—The term ‘direct sav-
ings’, when used with respect to the result of
compliance with the Federal mandate—

“(A) in the case of a Federal intergovern-
mental mandate, means the aggregate estimated
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reduction in costs to any State, local, or tribal
government as a result of compliance with the
Federal intergovernmental mandate; and

“(B) in the case of a Federal private sector
mandate, means the aggregate estimated reduc-
tion in costs to the private sector as a result of
compliance with the Federal private sector man-
date.

“(5) FEDERAL
DATE.—The term
mandate’ means—

“(A) any provision in legislation, statute, or
regulation that—

““(i) would impose an enforceable duty upon
State, local, or tribal governments, except—

““(1) a condition of Federal assistance; or

“(I1) a duty arising from participation in a
voluntary Federal program, except as provided
in subparagraph (B)); or

‘(i) would reduce or eliminate the amount of
authorization of appropriations for—

“(I) Federal financial assistance that would
be provided to State, local, or tribal governments
for the purpose of complying with any such pre-
viously imposed duty unless such duty is re-
duced or eliminated by a corresponding amount;
or

“(I1) the control of borders by the Federal
Government; or reimbursement to State, local, or
tribal governments for the net cost associated
with illegal, deportable, and excludable aliens,
including court-mandated expenses related to
emergency health care, education or criminal
justice; when such a reduction or elimination
would result in increased net costs to State,
local, or tribal governments in providing edu-
cation or emergency health care to, or incarcer-
ation of, illegal aliens; except that this
subclause shall not be in effect with respect to
a State, local, or tribal government, to the ex-
tent that such government has not fully cooper-
ated in the efforts of the Federal Government to
locate, apprehend, and deport illegal aliens;

““(B) any provision in legislation, statute, or
regulation that relates to a then-existing Fed-
eral program under which $500,000,000 or more is
provided annually to State, local, and tribal
governments under entitlement authority, if the
provision—

“(@i)(1) would increase the stringency of condi-
tions of assistance to State, local, or tribal gov-
ernments under the program; or

“(11) would place caps upon, or otherwise de-
crease, the Federal Government’s responsibility
to provide funding to State, local, or tribal gov-
ernments under the program; and

“(ii) the State, local, or tribal governments
that participate in the Federal program lack au-
thority under that program to amend their fi-
nancial or programmatic responsibilities to con-
tinue providing required services that are af-
fected by the legislation, statute, or regulation.

‘“(6) FEDERAL MANDATE.—The term ‘Federal
mandate’ means a Federal intergovernmental
mandate or a Federal private sector mandate, as
defined in paragraphs (5) and (7).

““(7) FEDERAL PRIVATE SECTOR MANDATE.—The
term ‘Federal private sector mandate’ means
any provision in legislation, statute, or regula-
tion that—

“(A) would impose an enforceable duty upon
the private sector except—

‘(i) a condition of Federal assistance; or

“(ii) a duty arising from participation in a
voluntary Federal program; or

““(B) would reduce or eliminate the amount of
authorization of appropriations for Federal fi-
nancial assistance that will be provided to the
private sector for the purposes of ensuring com-
pliance with such duty.

““(8) LOCAL GOVERNMENT.—The term ‘local
government’ has the same meaning as defined in
section 6501(6) of title 31, United States Code.

““(9) PRIVATE SECTOR.—The term ‘private sec-
tor’ means all persons or entities in the United
States, including individuals, partnerships, as-
sociations, corporations, and educational and
nonprofit institutions, but shall not include
State, local, or tribal governments.

INTERGOVERNMENTAL  MAN-
‘Federal intergovernmental

CONGRESSIONAL RECORD —HOUSE

““(10) REGULATION; RULE.—The term ‘regula-
tion’ or ‘rule’ (except with respect to a rule of
either House of the Congress) has the meaning
of ‘rule’ as defined in section 601(2) of title 5,
United States Code.

““(11) SMALL GOVERNMENT.—The term ‘small
government’ means any small governmental ju-
risdictions defined in section 601(5) of title 5,
United States Code, and any tribal government.

““(12) STATE.—The term ‘State’ has the same
meaning as defined in section 6501(9) of title 31,
United States Code.

““(13) TRIBAL GOVERNMENT.—The term ‘tribal
government’ means any Indian tribe, band, na-
tion, or other organized group or community, in-
cluding any Alaska Native village or regional or
village corporation as defined in or established
pursuant to the Alaska Native Claims Settle-
ment Act (85 Stat. 688; 43 U.S.C. 1601 et seq.)
which is recognized as eligible for the special
programs and services provided by the United
States to Indians because of their special status
as Indians.

“SEC. 422. EXCLUSIONS.

“This part shall not apply to any provision in
a bill, joint resolution, amendment, motion, or
conference report before Congress that—

‘(1) enforces constitutional rights of individ-
uals;

““(2) establishes or enforces any statutory
rights that prohibit discrimination on the basis
of race, color, religion, sex, national origin, age,
handicap, or disability;

*“(3) requires compliance with accounting and
auditing procedures with respect to grants or
other money or property provided by the Federal
Government;

‘“(4) provides for emergency assistance or re-
lief at the request of any State, local, or tribal
government or any official of a State, local, or
tribal government;

““(5) is necessary for the national security or
the ratification or implementation of inter-
national treaty obligations;

‘“(6) the President designates as emergency
legislation and that the Congress so designates
in statute; or

*“(7) relates to the old-age, survivors, and dis-
ability insurance program under title Il of the
Social Security Act (including taxes imposed by
sections 3101(a) and 3111(a) of the Internal Rev-
enue Code of 1986 (relating to old-age, survivors,
and disability insurance)).

“SEC. 423. DUTIES OF CONGRESSIONAL COMMIT-
TEES.

““(a) IN GENERAL.—When a committee of au-
thorization of the Senate or the House of Rep-
resentatives reports a bill or joint resolution of
public character that includes any Federal man-
date, the report of the committee accompanying
the bill or joint resolution shall contain the in-
formation required by subsections (c) and (d).

““(b) SuBMISSION OF BILLS TO THE DIREC-
TOR.—When a committee of authorization of the
Senate or the House of Representatives orders
reported a bill or joint resolution of a public
character, the committee shall promptly provide
the bill or joint resolution to the Director of the
Congressional Budget Office and shall identify
to the Director any Federal mandates contained
in the bill or resolution.

‘“(c) REPORTS ON FEDERAL MANDATES.—Each
report described under subsection (a) shall con-
tain—

““(1) an identification and description of any
Federal mandates in the bill or joint resolution,
including the direct costs to State, local, and
tribal governments, and to the private sector, re-
quired to comply with the Federal mandates;

““(2) a qualitative, and if practicable, a quan-
titative assessment of costs and benefits antici-
pated from the Federal mandates (including the
effects on health and safety and the protection
of the natural environment); and

“(3) a statement of the degree to which a Fed-
eral mandate affects both the public and private
sectors and the extent to which Federal pay-
ment of public sector costs or the modification or
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termination of the Federal mandate as provided
under section 425(a)(2) would affect the competi-
tive balance between State, local, or tribal gov-
ernments and the private sector including a de-
scription of the actions, if any, taken by the
committee to avoid any adverse impact on the
private sector or the competitive balance be-
tween the public sector and the private sector.

““(d) INTERGOVERNMENTAL MANDATES.—If any
of the Federal mandates in the bill or joint reso-
lution are Federal intergovernmental mandates,
the report required under subsection (a) shall
also contain—

“(1)(A) a statement of the amount, if any, of
increase or decrease in authorization of appro-
priations under existing Federal financial as-
sistance programs, or of authorization of appro-
priations for new Federal financial assistance,
provided by the bill or joint resolution and usa-
ble for activities of State, local, or tribal govern-
ments subject to the Federal intergovernmental
mandates;

““(B) a statement of whether the committee in-
tends that the Federal intergovernmental man-
dates be partly or entirely unfunded, and if so,
the reasons for that intention; and

“(C) if funded in whole or in part, a state-
ment of whether and how the committee has cre-
ated a mechanism to allocate the funding in a
manner that is reasonably consistent with the
expected direct costs among and between the re-
spective levels of State, local, and tribal govern-
ment; and

““(2) any existing sources of Federal assistance
in addition to those identified in paragraph (1)
that may assist State, local, and tribal govern-
ments in meeting the direct costs of the Federal
intergovernmental mandates.

““(e) PREEMPTION CLARIFICATION AND INFOR-
MATION.—When a committee of authorization of
the Senate or the House of Representatives re-
ports a bill or joint resolution of public char-
acter, the committee report accompanying the
bill or joint resolution shall contain, if relevant
to the bill or joint resolution, an explicit state-
ment on the extent to which the bill or joint res-
olution is intended to preempt any State, local,
or tribal law, and, if so, an explanation of the
effect of such preemption.

“(f) PUBLICATION OF STATEMENT FROM THE
DIRECTOR.—

““(1) IN GENERAL.—Upon receiving a statement
from the Director under section 424, a committee
of the Senate or the House of Representatives
shall publish the statement in the committee re-
port accompanying the bill or joint resolution to
which the statement relates if the statement is
available at the time the report is printed.

““(2) OTHER PUBLICATION OF STATEMENT OF DI-
RECTOR.—If the statement is not published in
the report, or if the bill or joint resolution to
which the statement relates is expected to be
considered by the Senate or the House of Rep-
resentatives before the report is published, the
committee shall cause the statement, or a sum-
mary thereof, to be published in the Congres-
sional Record in advance of floor consideration
of the bill or joint resolution.

“SEC. 424. DUTIES OF THE DIRECTOR; STATE-
MENTS ON BILLS AND JOINT RESO-
LUTIONS OTHER THAN APPROPRIA-
TIONS BILLS AND JOINT RESOLU-
TIONS.

‘“(a) FEDERAL INTERGOVERNMENTAL MAN-
DATES IN REPORTED BILLS AND RESOLUTIONS.—
For each bill or joint resolution of a public char-
acter reported by any committee of authoriza-
tion of the Senate or the House of Representa-
tives, the Director of the Congressional Budget
Office shall prepare and submit to the committee
a statement as follows:

““(1) CoNTENTS.—If the Director estimates that
the direct cost of all Federal intergovernmental
mandates in the bill or joint resolution will
equal or exceed $50,000,000 (adjusted annually
for inflation) in the fiscal year in which any
Federal intergovernmental mandate in the bill
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or joint resolution (or in any necessary imple-
menting regulation) would first be effective or in
any of the 4 fiscal years following such fiscal
year, the Director shall so state, specify the esti-
mate, and briefly explain the basis of the esti-
mate.

““(2) ESTIMATES.—Estimates required under
paragraph (1) shall include estimates (and brief
explanations of the basis of the estimates) of—

““(A) the total amount of direct cost of comply-
ing with the Federal intergovernmental man-
dates in the bill or joint resolution;

“(B) if the bill or resolution contains an au-
thorization of appropriations under section
425(a)(2)(B), the amount of new budget author-
ity for each fiscal year for a period not to exceed
10 years beyond the effective date necessary for
the direct cost of the intergovernmental man-
date; and

“(C) the amount, if any, of increase in au-
thorization of appropriations under existing
Federal financial assistance programs, or of au-
thorization of appropriations for new Federal fi-
nancial assistance, provided by the bill or joint
resolution and usable by State, local, or tribal
governments for activities subject to the Federal
intergovernmental mandates.

““(3) ESTIMATE NOT FEASIBLE.—If the Director
determines that it is not feasible to make a rea-
sonable estimate that would be required under
paragraphs (1) and (2), the Director shall not
make the estimate, but shall report in the state-
ment that the reasonable estimate cannot be
made and shall include the reasons for that de-
termination in the statement. If such determina-
tion is made by the Director, a point of order
under this part shall lie only under section
425(a)(1) and as if the requirement of section
425(a)(1) had not been met.

““(b) FEDERAL PRIVATE SECTOR MANDATES IN
REPORTED BILLS AND JOINT RESOLUTIONS.—For
each bill or joint resolution of a public character
reported by any committee of authorization of
the Senate or the House of Representatives, the
Director of the Congressional Budget Office
shall prepare and submit to the committee a
statement as follows:

““(1) CoNTENTS.—If the Director estimates that
the direct cost of all Federal private sector man-
dates in the bill or joint resolution will equal or
exceed $100,000,000 (adjusted annually for infla-
tion) in the fiscal year in which any Federal
private sector mandate in the bill or joint resolu-
tion (or in any necessary implementing regula-
tion) would first be effective or in any of the 4
fiscal years following such fiscal year, the Di-
rector shall so state, specify the estimate, and
briefly explain the basis of the estimate.

““(2) ESTIMATES.—Estimates required under
paragraph (1) shall include estimates (and a
brief explanation of the basis of the estimates)
of—

““(A) the total amount of direct costs of com-
plying with the Federal private sector mandates
in the bill or joint resolution; and

“(B) the amount, if any, of increase in au-
thorization of appropriations under existing
Federal financial assistance programs, or of au-
thorization of appropriations for new Federal fi-
nancial assistance, provided by the bill or joint
resolution usable by the private sector for the
activities subject to the Federal private sector
mandates.

““(8) ESTIMATE NOT FEASIBLE.—If the Director
determines that it is not feasible to make a rea-
sonable estimate that would be required under
paragraphs (1) and (2), the Director shall not
make the estimate, but shall report in the state-
ment that the reasonable estimate cannot be
made and shall include the reasons for that de-
termination in the statement.

““(c) LEGISLATION FALLING BELOW THE DIRECT
CosTs THRESHOLDs.—If the Director estimates
that the direct costs of a Federal mandate will
not equal or exceed the thresholds specified in
subsections (a) and (b), the Director shall so
state and shall briefly explain the basis of the
estimate.

*‘(d) AMENDED BILLS AND JOINT RESOLUTIONS;
CONFERENCE REPORTS.—If a bill or joint resolu-
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tion is passed in an amended form (including if
passed by one House as an amendment in the
nature of a substitute for the text of a bill or
joint resolution from the other House) or is re-
ported by a committee of conference in amended
form, and the amended form contains a Federal
mandate not previously considered by either
House or which contains an increase in the di-
rect cost of a previously considered Federal
mandate, then the committee of conference shall
ensure, to the greatest extent practicable, that
the Director shall prepare a statement as pro-
vided in this subsection or a supplemental state-
ment for the bill or joint resolution in that
amended form.

“SEC. 425. LEGISLATION SUBJECT TO POINT OF

ORDER.

““(a) IN GENERAL.—It shall not be in order in
the Senate or the House of Representatives to
consider—

““(1) any bill or joint resolution that is re-
ported by a committee unless the committee has
published a statement of the Director on the di-
rect costs of Federal mandates in accordance
with section 423(f) before such consideration, ex-
cept this paragraph shall not apply to any sup-
plemental statement prepared by the Director
under section 424(d); and

““(2) any bill, joint resolution, amendment,
motion, or conference report that would increase
the direct costs of Federal intergovernmental
mandates by an amount that causes the thresh-
olds specified in section 424(a)(1) to be exceeded,
unless—

““(A) the bill, joint resolution, amendment, mo-
tion, or conference report provides new budget
authority or new entitlement authority in the
House of Representatives or direct spending au-
thority in the Senate for each fiscal year for
such mandates included in the bill, joint resolu-
tion, amendment, motion, or conference report
in an amount equal to or exceeding the direct
costs of such mandate; or

““(B) the bill, joint resolution, amendment, mo-
tion, or conference report includes an author-
ization for appropriations in an amount equal
to or exceeding the direct costs of such mandate,
and—

‘(i) identifies a specific dollar amount of the
direct costs of such mandate for each year up to
10 years during which such mandate shall be in
effect under the bill, joint resolution, amend-
ment, motion or conference report, and such es-
timate is consistent with the estimate determined
under subsection (e) for each fiscal year;

‘(i) identifies any appropriation bill that is
expected to provide for Federal funding of the
direct cost referred to under clause (i); and

“(iii)(1) provides that for any fiscal year the
responsible Federal agency shall determine
whether there are insufficient appropriations
for that fiscal year to provide for the direct costs
under clause (i) of such mandate, and shall (no
later than 30 days after the beginning of the fis-
cal year) notify the appropriate authorizing
committees of Congress of the determination and
submit either—

‘“(aa) a statement that the agency has deter-
mined, based on a re-estimate of the direct costs
of such mandate, after consultation with State,
local, and tribal governments, that the amount
appropriated is sufficient to pay for the direct
costs of such mandate; or

““(bb) legislative recommendations for either
implementing a less costly mandate or making
such mandate ineffective for the fiscal year;

“(11) provides for expedited procedures for the
consideration of the statement or legislative rec-
ommendations referred to in subclause (1) by
Congress no later than 30 days after the state-
ment or recommendations are submitted to Con-
gress; and

“(111) provides that such mandate shall—

““(aa) In the case of a statement referred to in
subclause (l)(aa), cease to be effective 60 days
after the statement is submitted unless Congress
has approved the agency’s determination by
joint resolution during the 60-day period;

““(bb) cease to be effective 60 days after the
date the legislative recommendations of the re-
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sponsible Federal agency are submitted to Con-
gress under subclause (1)(bb) unless Congress
provides otherwise by law; or

““(cc) in the case that such mandate that has
not yet taken effect, continue not to be effective
unless Congress provides otherwise by law.

““(b) RULE OF CONSTRUCTION.—The provisions
of subsection (a)(2)(B)(iii) shall not be construed
to prohibit or otherwise restrict a State, local, or
tribal government from voluntarily electing to
remain subject to the original Federal intergov-
ernmental mandate, complying with the pro-
grammatic or financial responsibilities of the
original Federal intergovernmental mandate
and providing the funding necessary consistent
with the costs of Federal agency assistance,
monitoring, and enforcement.

‘(c) COMMITTEE ON APPROPRIATIONS.—

““(1) APPLICATION.—The provisions of sub-
section (a)—

““(A) shall not apply to any bill or resolution
reported by the Committee on Appropriations of
the Senate or the House of Representatives; ex-
cept

““(B) shall apply to—

““(i) any legislative provision increasing direct
costs of a Federal intergovernmental mandate
contained in any bill or resolution reported by
the Committee on Appropriations of the Senate
or House of Representatives;

““(ii) any legislative provision increasing direct
costs of a Federal intergovernmental mandate
contained in any amendment offered to a bill or
resolution reported by the Committee on Appro-
priations of the Senate or House of Representa-
tives;

“(iii) any legislative provision increasing di-
rect costs of a Federal intergovernmental man-
date in a conference report accompanying a bill
or resolution reported by the Committee on Ap-
propriations of the Senate or House of Rep-
resentatives; and

“(iv) any legislative provision increasing di-
rect costs of a Federal intergovernmental man-
date contained in any amendments in disagree-
ment between the two Houses to any bill or reso-
lution reported by the Committee on Appropria-
tions of the Senate or House of Representatives.

““(2) CERTAIN PROVISIONS STRICKEN IN SEN-
ATE.—Upon a point of order being made by any
Senator against any provision listed in para-
graph (1)(B), and the point of order being sus-
tained by the Chair, such specific provision
shall be deemed stricken from the bill, resolu-
tion, amendment, amendment in disagreement,
or conference report and may not be offered as
an amendment from the floor.

‘“(d) DETERMINATIONS OF APPLICABILITY TO
PENDING LEGISLATION.—For purposes of this
section, in the Senate, the presiding officer of
the Senate shall consult with the Committee on
Governmental Affairs, to the extent practicable,
on questions concerning the applicability of this
part to a pending bill, joint resolution, amend-
ment, motion, or conference report.

‘“(e) DETERMINATIONS OF FEDERAL MANDATE
LEVELS.—For purposes of this section, in the
Senate, the levels of Federal mandates for a fis-
cal year shall be determined based on the esti-
mates made by the Committee on the Budget.
“SEC. 426. PROVISIONS RELATING TO THE HOUSE

OF REPRESENTATIVES.

‘“(a) ENFORCEMENT IN THE HOUSE OF REP-
RESENTATIVES.—It shall not be in order in the
House of Representatives to consider a rule or
order that waives the application of section 425.

*‘(b) DISPOSITION OF POINTS OF ORDER.—

““(1) APPLICATION TO THE HOUSE OF REP-
RESENTATIVES.—This subsection shall apply
only to the House of Representatives.

““(2) THRESHOLD BURDEN.—InN order to be cog-
nizable by the Chair, a point of order under sec-
tion 425 or subsection (a) of this section must
specify the precise language on which it is pre-
mised.
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““(3) QUESTION OF CONSIDERATION.—As dis-
position of points of order under section 425 or
subsection (a) of this section, the Chair shall
put the question of consideration with respect to
the proposition that is the subject of the points
of order.

‘“(4) DEBATE AND INTERVENING MOTIONS.—A
question of consideration under this section
shall be debatable for 10 minutes by each Mem-
ber initiating a point of order and for 10 minutes
by an opponent on each point of order, but shall
otherwise be decided without intervening motion
except one that the House adjourn or that the
Committee of the Whole rise, as the case may be.

““(5) EFFECT ON AMENDMENT IN ORDER AS
ORIGINAL TEXT.—The disposition of the question
of consideration under this subsection with re-
spect to a bill or joint resolution shall be consid-
ered also to determine the question of consider-
ation under this subsection with respect to an
amendment made in order as original text.

“SEC. 427. REQUESTS TO THE CONGRESSIONAL
BUDGET OFFICE FROM SENATORS.

“At the written request of a Senator, the Di-
rector shall, to the extent practicable, prepare
an estimate of the direct costs of a Federal inter-
governmental mandate contained in an amend-
ment of such Senator.

“SEC. 428. CLARIFICATION OF APPLICATION.

““(a) IN GENERAL.—This part applies to any
bill, joint resolution, amendment, motion, or
conference report that reauthorizes appropria-
tions, or that amends existing authorizations of
appropriations, to carry out any statute, or that
otherwise amends any statute, only if enactment
of the bill, joint resolution, amendment, motion,
or conference report—

‘(1) would result in a net reduction in or
elimination of authorization of appropriations
for Federal financial assistance that would be
provided to State, local, or tribal governments
for use for the purpose of complying with any
Federal intergovernmental mandate, or to the
private sector for use to comply with any Fed-
eral private sector mandate, and would not
eliminate or reduce duties established by the
Federal mandate by a corresponding amount; or

““(2) would result in a net increase in the ag-
gregate amount of direct costs of Federal inter-
governmental mandates or Federal private sec-
tor mandates other than as described in para-
graph (1).

“‘(b) DIRECT COSTS.—

““(1) IN GENERAL.—For purposes of this part,
the direct cost of the Federal mandates in a bill,
joint resolution, amendment, motion, or con-
ference report that reauthorizes appropriations,
or that amends existing authorizations of appro-
priations, to carry out a statute, or that other-
wise amends any statute, means the net in-
crease, resulting from enactment of the bill,
joint resolution, amendment, motion, or con-
ference report, in the amount described under
paragraph (2)(A) over the amount described
under paragraph (2)(B).

““(2) AMOUNTS.—The amounts
under paragraph (1) are—

““(A) the aggregate amount of direct costs of
Federal mandates that would result under the
statute if the bill, joint resolution, amendment,
motion, or conference report is enacted; and

““(B) the aggregate amount of direct costs of
Federal mandates that would result under the
statute if the bill, joint resolution, amendment,
motion, or conference report were not enacted.

““(3) EXTENSION OF AUTHORIZATION OF APPRO-
PRIATIONS.—For purposes of this section, in the
case of legislation to extend authorization of ap-
propriations, the authorization level that would
be provided by the extension shall be compared
to the authorization level for the last year in
which authorization of appropriations is al-
ready provided.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 1(b) of the Congressional Budg-
et and Impoundment Control Act of 1974 is
amended—

referred to
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(1) by inserting ““PART A—GENERAL PROVI-
SIONS™ before the item relating to section 401;
and

(2) by inserting after the item relating to sec-
tion 407 the following:

““PART B—FEDERAL MANDATES

“‘Sec. 421. Definitions.

‘‘Sec. 422. Exclusions.

““Sec. 423. Duties of congressional committees.

““Sec. 424. Duties of the Director; statements on
bills and joint resolutions other
than appropriations bills and
joint resolutions.

“‘Sec. 425. Legislation subject to point of order.

‘“‘Sec. 426. Provisions relating to the House of
Representatives.

““Sec. 427. Requests to the Congressional Budget
Office from Senators.

‘“Sec. 428. Clarification of application.”.

SEC. 102. ASSISTANCE TO COMMITTEES AND

STUDIES.

The Congressional Budget and Impoundment
Control Act of 1974 is amended—

(1) in section 202—

(A) in subsection (c)—

(i) by redesignating paragraph (2) as para-
graph (3); and

(ii) by inserting after paragraph (1) the fol-
lowing new paragraph:

““(2) At the request of any committee of the
Senate or the House of Representatives, the Of-
fice shall, to the extent practicable, consult with
and assist such committee in analyzing the
budgetary or financial impact of any proposed
legislation that may have—

““(A) a significant budgetary impact on State,
local, or tribal governments;

““(B) a significant financial impact on the pri-
vate sector; or

““(C) a significant employment impact on the
private sector.”’; and

(B) by amending subsection (h) to read as fol-
lows:

““(h) STUDIES.—

‘“(1) CONTINUING STUDIES.—The Director of
the Congressional Budget Office shall conduct
continuing studies to enhance comparisons of
budget outlays, credit authority, and tax ex-
penditures.

‘‘(2) FEDERAL MANDATE STUDIES.—

““(A) At the request of any Chairman or rank-
ing member of the minority of a Committee of
the Senate or the House of Representatives, the
Director shall, to the extent practicable, conduct
a study of a legislative proposal containing a
Federal mandate.

“(B) In conducting a study on intergovern-
mental mandates under subparagraph (A), the
Director shall—

““(i) solicit and consider information or com-
ments from elected officials (including their des-
ignated representatives) of State, local, or tribal
governments as may provide helpful information
or comments;

‘““(ii) consider establishing advisory panels of
elected officials or their designated representa-
tives, of State, local, or tribal governments if the
Director determines that such advisory panels
would be helpful in performing responsibilities
of the Director under this section; and

“(iii) if, and to the extent that the Director
determines that accurate estimates are reason-
ably feasible, include estimates of—

““(1) the future direct cost of the Federal man-
date to the extent that such costs significantly
differ from or extend beyond the 5-year period
after the mandate is first effective; and

“(I1) any disproportionate budgetary effects
of Federal mandates upon particular industries
or sectors of the economy, States, regions, and
urban or rural or other types of communities, as
appropriate.

““(C) In conducting a study on private sector
mandates under subparagraph (A), the Director
shall provide estimates, if and to the extent that
the Director determines that such estimates are
reasonably feasible, of—
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“(i) future costs of Federal private sector
mandates to the extent that such mandates dif-
fer significantly from or extend beyond the 5-
year time period referred to in subparagraph
(B)(iii)(1);

““(ii) any disproportionate financial effects of
Federal private sector mandates and of any
Federal financial assistance in the bill or joint
resolution upon any particular industries or sec-
tors of the economy, States, regions, and urban
or rural or other types of communities; and

““(iii) the effect of Federal private sector man-
dates in the bill or joint resolution on the na-
tional economy, including the effect on produc-
tivity, economic growth, full employment, cre-
ation of productive jobs, and international com-
petitiveness of United States goods and serv-
ices.””; and

(2) in section 301(d) by adding at the end
thereof the following new sentence: ““Any Com-
mittee of the House of Representatives or the
Senate that anticipates that the committee will
consider any proposed legislation establishing,
amending, or reauthorizing any Federal pro-
gram likely to have a significant budgetary im-
pact on any State, local, or tribal government,
or likely to have a significant financial impact
on the private sector, including any legislative
proposal submitted by the executive branch like-
ly to have such a budgetary or financial impact,
shall include its views and estimates on that
proposal to the Committee on the Budget of the
applicable House.”’.

SEC. 103. COST OF REGULATIONS.

(a) SENSE OF THE CONGRESS.—It is the sense of
the Congress that Federal agencies should re-
view and evaluate planned regulations to en-
sure that the cost estimates provided by the
Congressional Budget Office will be carefully
considered as regulations are promulgated.

(b) STATEMENT OF COST.—At the request of a
committee chairman or ranking minority mem-
ber, the Director shall, to the extent practicable,
prepare a comparison between—

(1) an estimate by the relevant agency, pre-
pared under section 202 of this Act, of the costs
of regulations implementing an Act containing a
Federal mandate; and

(2) the cost estimate prepared by the Congres-
sional Budget Office for such Act when it was
enacted by the Congress.

(c) COOPERATION OF OFFICE OF MANAGEMENT
AND BUDGET.—At the request of the Director of
the Congressional Budget Office, the Director of
the Office of Management and Budget shall pro-
vide data and cost estimates for regulations im-
plementing an Act containing a Federal man-
date covered by part B of title IV of the Con-
gressional Budget and Impoundment Control
Act of 1974 (as added by section 101 of this Act).
SEC. 104. REPEAL OF CERTAIN ANALYSIS BY CON-

GRESSIONAL BUDGET OFFICE.

Section 403 of the Congressional Budget and
Impoundment Control Act of 1974 is amended—

(1) in subsection (a)—

(A) by striking out paragraph (2);

(B) in paragraph (3) by striking out ‘‘para-
graphs (1) and (2)” and inserting in lieu thereof
“‘paragraph (1)”’; and

(C) by redesignating paragraphs (3) and (4) as
paragraphs (2) and (3), respectively;

(2) by striking out “*(a)’’; and

(3) by striking out subsections (b) and (c).

SEC. 105. CONSIDERATION FOR FEDERAL FUND-
ING.

Nothing in this Act shall preclude a State,
local, or tribal government that already complies
with all or part of the Federal intergovern-
mental mandates included in the bill, joint reso-
lution, amendment, motion, or conference report
from consideration for Federal funding under
section 425(a)(2) of the Congressional Budget
and Impoundment Control Act of 1974 (as added
by section 101 of this Act) for the cost of the
mandate, including the costs the State, local, or
tribal government is currently paying and any
additional costs necessary to meet the mandate.
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SEC. 106. IMPACT ON LOCAL GOVERNMENTS.

(a) FINDINGS.—The Senate finds that—

(1) the Congress should be concerned about
shifting costs from Federal to State and local
authorities and should be equally concerned
about the growing tendency of States to shift
costs to local governments;

(2) cost shifting from States to local govern-
ments has, in many instances, forced local gov-
ernments to raise property taxes or curtail some-
times essential services; and

(3) increases in local property taxes and cuts
in essential services threaten the ability of many
citizens to attain and maintain the American
dream of owning a home in a safe, secure com-
munity.

(b) SENSE OF THE SENATE.—It is the sense of
the Senate that—

(1) the Federal Government should not shift
certain costs to the State, and States should end
the practice of shifting costs to local govern-
ments, which forces many local governments to
increase property taxes;

(2) States should end the imposition, in the
absence of full consideration by their legisla-
tures, of State issued mandates on local govern-
ments without adequate State funding, in a
manner that may displace other essential gov-
ernment priorities; and

(3) one primary objective of this Act and other
efforts to change the relationship among Fed-
eral, State, and local governments should be to
reduce taxes and spending at all levels and to
end the practice of shifting costs from one level
of government to another with little or no bene-
fit to taxpayers.

SEC. 107. ENFORCEMENT IN THE HOUSE OF REP-
RESENTATIVES.

(a) MOTIONS TO STRIKE IN THE COMMITTEE OF
THE WHOLE.—Clause 5 of rule XXIII of the
Rules of the House of Representatives is amend-
ed by adding at the end the following:

“(c) In the consideration of any measure for
amendment in the Committee of the Whole con-
taining any Federal mandate the direct costs of
which exceed the threshold in section 424(a)(1)
of the Unfunded Mandate Reform Act of 1995, it
shall always be in order, unless specifically
waived by terms of a rule governing consider-
ation of that measure, to move to strike such
Federal mandate from the portion of the bill
then open to amendment.””.

(b) COMMITTEE ON RULES REPORTS ON WAIVED
POINTS OF ORDER.—The Committee on Rules
shall include in the report required by clause
1(d) of rule Xl (relating to its activities during
the Congress) of the Rules of the House of Rep-
resentatives a separate item identifying all
waivers of points of order relating to Federal
mandates, listed by bill or joint resolution num-
ber and the subject matter of that measure.

SEC. 108. EXERCISE OF RULEMAKING POWERS.

The provisions of sections 101 and 107 are en-
acted by Congress—

(1) as an exercise of the rulemaking power of
the Senate and the House of Representatives, re-
spectively, and as such they shall be considered
as part of the rules of such House, respectively,
and such rules shall supersede other rules only
to the extent that they are inconsistent there-
with; and

(2) with full recognition of the constitutional
right of either House to change such rules (so
far as relating to such House) at any time, in
the same manner, and to the same extent as in
the case of any other rule of each House.

SEC. 109. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the
Congressional Budget Office $4,500,000 for each
of the fiscal years 1996, 1997, 1998, 1999, 2000,
2001, and 2002 to carry out the provisions of this
title.

SEC. 110. EFFECTIVE DATE.

This title shall take effect on January 1, 1996
or on the date 90 days after appropriations are
made available as authorized under section 109,
whichever is earlier and shall apply to legisla-
tion considered on and after such date.
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TITLE II—REGULATORY ACCOUNTABILITY
AND REFORM
SEC. 201. REGULATORY PROCESS.

Each agency shall, unless otherwise prohib-
ited by law, assess the effects of Federal regu-
latory actions on State, local, and tribal govern-
ments, and the private sector (other than to the
extent that such regulations incorporate re-
quirements specifically set forth in law).

SEC. 202. STATEMENTS TO ACCOMPANY SIGNIFI-
CANT REGULATORY ACTIONS.

(a) IN GENERAL.—Unless otherwise prohibited
by law, before promulgating any general notice
of proposed rulemaking that is likely to result in
promulgation of any rule that includes any Fed-
eral mandate that may result in the expenditure
by State, local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted annually for in-
flation) in any 1 year, and before promulgating
any final rule for which a general notice of pro-
posed rulemaking was published, the agency
shall prepare a written statement containing—

(1) an identification of the provision of Fed-
eral law under which the rule is being promul-
gated;

(2) a qualitative and quantitative assessment
of the anticipated costs and benefits of the Fed-
eral mandate, including the costs and benefits
to State, local, and tribal governments or the
private sector, as well as the effect of the Fed-
eral mandate on health, safety, and the natural
environment and such an assessment shall in-
clude—

(A) an analysis of the extent to which such
costs to State, local, and tribal governments may
be paid with Federal financial assistance (or
otherwise paid for by the Federal Government);
and

(B) the extent to which there are available
Federal resources to carry out the intergovern-
mental mandate;

(3) estimates by the agency, if and to the ex-
tent that the agency determines that accurate
estimates are reasonably feasible, of—

(A) the future compliance costs of the Federal
mandate; and

(B) any disproportionate budgetary effects of
the Federal mandate upon any particular re-
gions of the nation or particular State, local, or
tribal governments, urban or rural or other
types of communities, or particular segments of
the private sector;

(4) estimates by the agency of the effect on the
national economy, such as the effect on produc-
tivity, economic growth, full employment, cre-
ation of productive jobs, and international com-
petitiveness of United States goods and services,
if and to the extent that the agency in its sole
discretion determines that accurate estimates
are reasonably feasible and that such effect is
relevant and material; and

(5)(A) a description of the extent of the agen-
cy’s prior consultation with elected representa-
tives (under section 204) of the affected State,
local, and tribal governments;

(B) a summary of the comments and concerns
that were presented by State, local, or tribal
governments either orally or in writing to the
agency; and

(C) a summary of the agency’s evaluation of
those comments and concerns.

(b) PROMULGATION.—INn promulgating a gen-
eral notice of proposed rulemaking or a final
rule for which a statement under subsection (a)
is required, the agency shall include in the pro-
mulgation a summary of the information con-
tained in the statement.

(c) PREPARATION IN CONJUNCTION WITH OTHER
STATEMENT.—ANyY agency may prepare any
statement required under subsection (a) in con-
junction with or as a part of any other state-
ment or analysis, provided that the statement or
analysis satisfies the provisions of subsection
(a).

SEC. 203. SMALL GOVERNMENT AGENCY PLAN.

(a) EFFECTS ON SMALL GOVERNMENTS.—Before

establishing any regulatory requirements that
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might significantly or uniquely affect small gov-
ernments, agencies shall have developed a plan
under which the agency shall—

(1) provide notice of the requirements to po-
tentially affected small governments, if any;

(2) enable officials of affected small govern-
ments to provide meaningful and timely input in
the development of regulatory proposals con-
taining significant Federal intergovernmental
mandates; and

(3) inform, educate, and advise small govern-
ments on compliance with the requirements.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to each
agency to carry out the provisions of this sec-
tion and for no other purpose, such sums as are
necessary.

SEC. 204. STATE, LOCAL, AND TRIBAL GOVERN-
MENT INPUT.

(@) IN GENERAL.—Each agency shall, to the
extent permitted in law, develop an effective
process to permit elected officers of State, local,
and tribal governments (or their designated em-
ployees with authority to act on their behalf) to
provide meaningful and timely input in the de-
velopment of regulatory proposals containing
significant Federal intergovernmental mandates.

(b) MEETINGS BETWEEN STATE, LOCAL, TRIBAL
AND FEDERAL OFFICERS.—The Federal Advisory
Committee Act (5 U.S.C. App.) shall not apply to
actions in support of intergovernmental commu-
nications where—

(1) meetings are held exclusively between Fed-
eral officials and elected officers of State, local,
and tribal governments (or their designated em-
ployees with authority to act on their behalf)
acting in their official capacities; and

(2) such meetings are solely for the purposes
of exchanging views, information, or advice re-
lating to the management or implementation of
Federal programs established pursuant to public
law that explicitly or inherently share intergov-
ernmental responsibilities or administration.

(c) IMPLEMENTING GUIDELINES.—No later than
6 months after the date of enactment of this Act,
the President shall issue guidelines and instruc-
tions to Federal agencies for appropriate imple-
mentation of subsections (a) and (b) consistent
with applicable laws and regulations.

SEC. 205. LEAST BURDENSOME OPTION OR EX-
PLANATION REQUIRED.

(a) IN GENERAL.—Except as provided in sub-
section (b), before promulgating any rule for
which a written statement is required under sec-
tion 202, the agency shall identify and consider
a reasonable number of regulatory alternatives
and from those alternatives select the least cost-
ly, most cost-effective or least burdensome alter-
native that achieves the objectives of the rule,
for—

(1) State, local, and tribal governments, in the
case of a rule containing a Federal intergovern-
mental mandate; and

(2) the private sector, in the case of a rule
containing a Federal private sector mandate.

(b) EXCEPTION.—The provisions of subsection
(a) shall apply unless—

(1) the head of the affected agency publishes
with the final rule an explanation of why the
least costly, most cost-effective or least burden-
some method of achieving the objectives of the
rule was not adopted; or

(2) the provisions are inconsistent with law.

(c) OMB CERTIFICATION.—No later than 1
year after the date of the enactment of this Act,
the Director of the Office of Management and
Budget shall certify to Congress, with a written
explanation, agency compliance with this sec-
tion and include in that certification agencies
and rulemakings that fail to adequately comply
with this section.

SEC. 206. ASSISTANCE TO THE CONGRESSIONAL
BUDGET OFFICE.

The Director of the Office of Management and
Budget shall—

(1) collect from agencies the statements pre-
pared under section 202; and
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(2) periodically forward copies of such state-
ments to the Director of the Congressional
Budget Office on a reasonably timely basis after
promulgation of the general notice of proposed
rulemaking or of the final rule for which the
statement was prepared.

SEC. 207. PILOT PROGRAM ON SMALL GOVERN-
MENT FLEXIBILITY.

(a) IN GENERAL.—The Director of the Office of
Management and Budget, in consultation with
Federal agencies, shall establish pilot programs
in at least 2 agencies to test innovative, and
more flexible regulatory approaches that—

(1) reduce reporting and compliance burdens
on small governments; and

(2) meet overall statutory goals and objectives.

(b) PROGRAM Focus.—The pilot programs
shall focus on rules in effect or proposed rules,
or a combination thereof.

SEC. 208. ANNUAL STATEMENTS TO CONGRESS
ON AGENCY COMPLIANCE.

No later than 1 year after the effective date of
this title and annually thereafter, the Director
of the Office of Management and Budget shall
submit to the Congress, including the Committee
on Governmental Affairs of the Senate and the
Committee on Government Reform and Over-
sight of the House of Representatives, a written
report detailing compliance by each agency dur-
ing the preceding reporting period with the re-
quirements of this title.

SEC. 209. EFFECTIVE DATE.

This title and the amendments made by this
title shall take effect on the date of the enact-
ment of this Act.

TITLE 11I—REVIEW OF FEDERAL
MANDATES

SEC. 301. BASELINE STUDY OF COSTS AND BENE-
FITS.

(a) IN GENERAL.—No later than 18 months
after the date of enactment of this Act, the Ad-
visory Commission on Intergovernmental Rela-
tions (hereafter in this title referred to as the
““Advisory Commission’’), in consultation with
the Director, shall complete a study to examine
the measurement and definition issues involved
in calculating the total costs and benefits to
State, local, and tribal governments of compli-
ance with Federal law.

(b) CONSIDERATIONS.—The study required by
this section shall consider—

(1) the feasibility of measuring indirect costs
and benefits as well as direct costs and benefits
of the Federal, State, local, and tribal relation-
ship; and

(2) how to measure both the direct and indi-
rect benefits of Federal financial assistance and
tax benefits to State, local, and tribal govern-
ments.

SEC. 302. REPORT ON FEDERAL MANDATES BY AD-
VISORY COMMISSION ON INTERGOV-
ERNMENTAL RELATIONS.

(@) IN GENERAL.—The Advisory Commission
on Intergovernmental Relations shall in accord-
ance with this section—

(1) investigate and review the role of Federal
mandates in intergovernmental relations and
their impact on State, local, tribal, and Federal
government objectives and responsibilities, and
their impact on the competitive balance between
State, local, and tribal governments, and the
private sector and consider views of and the im-
pact on working men and women on those same
matters;

(2) investigate and review the role of un-
funded State mandates imposed on local govern-
ments;

(3) make recommendations to the President
and the Congress regarding—

(A) allowing flexibility for State, local, and
tribal governments in complying with specific
Federal mandates for which terms of compliance
are unnecessarily rigid or complex;

(B) reconciling any 2 or more Federal man-
dates which impose contradictory or inconsist-
ent requirements;

(C) terminating Federal mandates which are
duplicative, obsolete, or lacking in practical
utility;
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(D) suspending, on a temporary basis, Federal
mandates which are not vital to public health
and safety and which compound the fiscal dif-
ficulties of State, local, and tribal governments,
including recommendations for triggering such
suspension;

(E) consolidating or simplifying Federal man-
dates, or the planning or reporting requirements
of such mandates, in order to reduce duplication
and facilitate compliance by State, local, and
tribal governments with those mandates;

(F) establishing common Federal definitions or
standards to be used by State, local, and tribal
governments in complying with Federal man-
dates that use different definitions or standards
for the same terms or principles; and

(G)(i) the mitigation of negative impacts on
the private sector that may result from relieving
State, local, and tribal governments from Fed-
eral mandates (if and to the extent that such
negative impacts exist on the private sector);
and

(ii) the feasibility of applying relief from Fed-
eral mandates in the same manner and to the
same extent to private sector entities as such re-
lief is applied to State, local, and tribal govern-
ments; and

(4) identify and consider in each recommenda-
tion made under paragraph (3), to the extent
practicable—

(A) the specific Federal mandates to which
the recommendation applies, including require-
ments of the departments, agencies, and other
entities of the Federal Government that State,
local, and tribal governments utilize metric sys-
tems of measurement; and

(B) any negative impact on the private sector
that may result from implementation of the rec-
ommendation.

(b) CRITERIA.—

(1) IN GENERAL.—The Commission shall estab-
lish criteria for making recommendations under
subsection (a).

(2) ISSUANCE OF PROPOSED CRITERIA.—The
Commission shall issue proposed criteria under
this subsection no later than 60 days after the
date of the enactment of this Act, and thereafter
provide a period of 30 days for submission by the
public of comments on the proposed criteria.

(3) FINAL CRITERIA.—No later than 45 days
after the date of issuance of proposed criteria,
the Commission shall—

(A) consider comments on the proposed cri-
teria received under paragraph (2);

(B) adopt and incorporate in final criteria
any recommendations submitted in those com-
ments that the Commission determines will aid
the Commission in carrying out its duties under
this section; and

(C) issue final criteria under this subsection.

(c) PRELIMINARY REPORT.—

(1) IN GENERAL.—NOo later than 9 months after
the date of the enactment of this Act, the Com-
mission shall—

(A) prepare and publish a preliminary report
on its activities under this title, including pre-
liminary recommendations pursuant to sub-
section (a);

(B) publish in the Federal Register a notice of
availability of the preliminary report; and

(C) provide copies of the preliminary report to
the public upon request.

(2) PuBLIC HEARINGS.—The Commission shall
hold public hearings on the preliminary rec-
ommendations contained in the preliminary re-
port of the Commission under this subsection.

(d) FINAL REPORT.—No later than 3 months
after the date of the publication of the prelimi-
nary report under subsection (c), the Commis-
sion shall submit to the Congress, including the
Committee on Government Reform and Over-
sight of the House of Representatives, the Com-
mittee on Governmental Affairs of the Senate,
the Committee on the Budget of the Senate, and
the Committee on the Budget of the House of
Representatives, and to the President a final re-
port on the findings, conclusions, and rec-
ommendations of the Commission under this sec-
tion.
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(e) PRIORITY TO MANDATES THAT ARE SUBJECT
OF JUDICIAL PROCEEDINGS.—In carrying out this
section, the Advisory Commission shall give the
highest priority to immediately investigating, re-
viewing, and making recommendations regard-
ing Federal mandates that are the subject of ju-
dicial proceedings between the United States
and a State, local, or tribal government.

(f) DEFINITION.—For purposes of this section
the term ‘‘State mandate’” means any provision
in a State statute or regulation that imposes an
enforceable duty on local governments, the pri-
vate sector, or individuals, including a condi-
tion of State assistance or a duty arising from
participation in a voluntary State program.

SEC. 303. SPECIAL AUTHORITIES OF ADVISORY
COMMISSION.

(a) EXPERTS AND CONSULTANTS.—For purposes
of carrying out this title, the Advisory Commis-
sion may procure temporary and intermittent
services of experts or consultants under section
3109(b) of title 5, United States Code.

(b) DETAIL OF STAFF OF FEDERAL AGENCIES.—
Upon request of the Executive Director of the
Advisory Commission, the head of any Federal
department or agency may detail, on a reim-
bursable basis, any of the personnel of that de-
partment or agency to the Advisory Commission
to assist it in carrying out this title.

(c) ADMINISTRATIVE SUPPORT SERVICES.—
Upon the request of the Advisory Commission,
the Administrator of General Services shall pro-
vide to the Advisory Commission, on a reimburs-
able basis, the administrative support services
necessary for the Advisory Commission to carry
out its duties under this title.

(d) CONTRACT AUTHORITY.—The Advisory
Commission may, subject to appropriations, con-
tract with and compensate government and pri-
vate persons (including agencies) for property
and services used to carry out its duties under
this title.

SEC. 304. ANNUAL REPORT TO CONGRESS RE-
GARDING FEDERAL COURT RULINGS.

No later than 4 months after the date of en-
actment of this Act, and no later than March 15
of each year thereafter, the Advisory Commis-
sion on Intergovernmental Relations shall sub-
mit to the Congress, including the Committee on
Government Reform and Oversight of the House
of Representatives and the Committee on Gov-
ernmental Affairs of the Senate, and to the
President a report describing any Federal court
case to which a State, local, or tribal govern-
ment was a party in the preceding calendar year
that required such State, local, or tribal govern-
ment to undertake responsibilities or activities,
beyond those such government would otherwise
have undertaken, to comply with Federal stat-
utes and regulations.

SEC. 305. DEFINITION.

Notwithstanding section 3 of this Act, for pur-
poses of this title the term ‘“‘Federal mandate’’
means any provision in statute or regulation or
any Federal court ruling that imposes an en-
forceable duty upon State, local, or tribal gov-
ernments including a condition of Federal as-
sistance or a duty arising from participation in
a voluntary Federal program.

SEC. 306. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the
Advisory Commission to carry out section 301
and section 302, $500,000 for each of fiscal years
1995 and 1996.

TITLE IV—JUDICIAL REVIEW
SEC. 401. JUDICIAL REVIEW.

(a) AGENCY STATEMENTS ON SIGNIFICANT REG-
ULATORY ACTIONS.—

(1) IN GENERAL.—Compliance or noncompli-
ance by any agency with the provisions of sec-
tions 202 and 203(a) (1) and (2) shall be subject
to judicial review only in accordance with this
section.

(2) LIMITED REVIEW OF AGENCY COMPLIANCE
OR NONCOMPLIANCE.—(A) Agency compliance or
noncompliance with the provisions of sections
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202 and 203(a) (1) and (2) shall be subject to ju-
dicial review only under section 706(1) of title 5,
United States Code, and only as provided under
subparagraph (B).

(B) If an agency fails to prepare the written
statement (including the preparation of the esti-
mates, analyses, statements, or descriptions)
under section 202 or the written plan under sec-
tion 203(a) (1) and (2), a court may compel the
agency to prepare such written statement.

(3) REVIEW OF AGENCY RULES.—In any judicial
review under any other Federal law of an agen-
cy rule for which a written statement or plan is
required under sections 202 and 203(a) (1) and
(2), the inadequacy or failure to prepare such
statement (including the inadequacy or failure
to prepare any estimate, analysis, statement or
description) or written plan shall not be used as
a basis for staying, enjoining, invalidating or
otherwise affecting such agency rule.

(4) CERTAIN INFORMATION AS PART OF
RECORD.—AnNy information generated under sec-
tions 202 and 203(a) (1) and (2) that is part of
the rulemaking record for judicial review under
the provisions of any other Federal law may be
considered as part of the record for judicial re-
view conducted under such other provisions of
Federal law.

(5) APPLICATION OF OTHER FEDERAL LAW.—For
any petition under paragraph (2) the provisions
of such other Federal law shall control all other
matters, such as exhaustion of administrative
remedies, the time for and manner of seeking re-
view and venue, except that if such other Fed-
eral law does not provide a limitation on the
time for filing a petition for judicial review that
is less than 180 days, such limitation shall be 180
days after a final rule is promulgated by the ap-
propriate agency.

(6) EFFECTIVE DATE.—This subsection shall
take effect on October 1, 1995, and shall apply
only to any agency rule for which a general no-
tice of proposed rulemaking is promulgated on
or after such date.

(b) JupiCcIAL REVIEW AND RULE OF CONSTRUC-
TION.—EXcept as provided in subsection (a)—

(1) any estimate, analysis, statement, descrip-
tion or report prepared under this Act, and any
compliance or noncompliance with the provi-
sions of this Act, and any determination con-
cerning the applicability of the provisions of
this Act shall not be subject to judicial review;
and

(2) no provision of this Act shall be construed
to create any right or benefit, substantive or
procedural, enforceable by any person in any
administrative or judicial action.

And the House agree to the same.
WiLLIAM F. CLINGER,
RoB PORTMAN,
DAVID DREIER,
Towm DAviIs,
GARY CONDIT,
CARDISS COLLINS,
EDOLPHUS TOWNS,
JOE MOAKLEY,
Managers on the Part of the House.
DIRK KEMPTHORNE,
BiLL ROTH,
PETE V. DOMENICI,
JOHN GLENN,
J.J. EXON,
Managers on the Part of the Senate.
JOINT EXPLANATORY STATEMENT OF
THE COMMITTEE OF CONFERENCE

The managers on the part of the House and
the Senate at the conference on the disagree-
ing votes of the two Houses on the amend-
ment of the House to the bill (S. 1) to curb
the practice of imposing unfunded Federal
mandates on States and local governments;
to strengthen the partnership between the
Federal Government and State, local and
tribal governments; to end the imposition, in
the absence of full consideration by Congress
of Federal mandates on State, local, and
tribal governments without adequate fund-
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ing, in a manner that may displace other es-
sential governmental priorities; and to en-
sure that the Federal government pays the
costs incurred by those governments in com-
plying with certain requirements under Fed-
eral statutes and regulations; and for other
purposes, submit the following joint state-
ment to the House and the Senate in expla-
nation of the effect of the action agreed upon
by the managers and recommended in the ac-
companying conference report:

The House amendment to the text of the
bill struck out all of the Senate bill after the
enacting clause and inserted a substitute
text.

The Senate recedes from its disagreement
to the amendment of the House with an
amendment which is a substitute for the
Senate bill and the House amendment. The
differences between the Senate bill, the
House amendment, and the substitute agreed
to in conference are noted below, except for
clerical corrections, conforming changes
made necessary by agreements reached by
the conferees, and minor drafting and clari-
fying changes.

Sec. 2. Purposes

The Senate Bill includes a list of purposes
for S. 1.

The House amendment contains a similar
list with one exception. Subsection (8) of the
House Amendment states that one of the
purposes is to begin consideration of meth-
ods to relieve State, local, and tribal govern-
ments of unfunded mandates that result
from Court interpretations of statutes and
regulations.

The Conference Substitute adopts the
House provision with an amendment. The
substitute provides under subsection (8) that
one of the purposes of the bill is to begin the
consideration of the effect of mandates on
States, local governments, and tribal govern-
ments, including those imposed by court in-
terpretations of Federal statutes.

Sec. 3. Definitions

The Senate Bill provides that for purposes
of this Act the terms defined under Sec.
408(h) of the Congressional Budget and Im-
poundment Control Act of 1974 (as added by
Sec. 101 of this Act) shall have the meanings
as defined. The Senate Bill also defines the
term “‘Director’” as the Director of the Con-
gressional Budget Office.

The House Amendment provides that for
purposes of this Act the terms defined under
Sec. 421 of the Congressional Budget Act of
1974 (as added by Sec. 301 of this Act) shall
have the meanings as defined. The House
Amendment also defines the term ‘“‘small
government’’.

The Conference Substitute adopts the Sen-
ate language with technical changes.

Sec. 4. Exclusions

Section 4 of the Senate Bill, titled ‘““Exclu-
sions’’, sets out those provisions that are ex-
empt from S. 1.

Section 4 of the House Amendment, titled
“Limitation on Application”, establishes a
similar list of exempt provisions with two
differences. For the exclusion applying to
legislation that prohibits discrimination, the
House uses ‘‘gender’ rather than ‘‘sex’ and
does not include ““‘color.” The House bill also
includes an exclusion for any provision that
pertains to Social Security.

The Conference Substitute adopts the Sen-
ate Bill’s language with a narrower exclusion
for Social Security. The Substitute only ex-
cludes legislation that relates to Title Il of
the Social Security Act.

Sec. 5. Agency assistance

The Senate Bill requires agencies to pro-
vide information and assistance to the Direc-
tor of the Congressional Budget Office in car-
rying out this Act.
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The House Amendment contains no such
provision.

The Conference Substitute adopts the Sen-
ate language.

TITLE |. LEGISLATIVE ACCOUNTABILITY AND
REFORM

Sec. 101. Legislative Mandate Accountability
and Reform

Section 101 of the Senate Bill adds a new
section 408 to the Congressional Budget and
Impoundment Control Act of 1974 that estab-
lishes new Congressional procedures for the
consideration of mandate legislation.

Section 301 of the House Amendment di-
vides Title IV of the Budget Act into two
parts. Part A contains all the existing provi-
sions of Title IV of the Budget Act. Part B
contains the new procedures for Congres-
sional consideration of mandate legislation.

Section 101 of the Conference Substitute
adopts the House framework for amending
the Budget Act. It adds new sections 421
through 428 as Part B of the Budget Act.

Sec. 421. Definitions
Section 101(a) of the Senate Bill adds a new
Section 408(h) to the Budget Act that defines

terms for the purposes of this Act. This sub-
section defined the following terms: ‘‘Fed-

eral intergovernmental mandate”, ‘‘Federal
private sector mandate”, ‘“Federal man-
date””, ‘‘Federal mandate direct costs”’,
““amount’, ‘“‘private sector’, ‘“‘local govern-

ment”’, ‘““tribal government”, “small govern-
ment”’, ““State’, ‘“‘agency’’, ‘“‘regulation’ (or
“‘rule”), and ‘“‘direct savings”’.

The House Amendment defines a similar
list of terms as a new section 421 of the
Budget Act with the following differences.
The House Amendment does not include in
the definition of the term “‘Federal Intergov-
ernmental Mandate” a reduction or elimi-
nation of the amount authorized to be appro-
priated for the control of borders by the Fed-
eral Government or for reimbursement of net
costs associated with illegal, deportable, and
excludable aliens, unless the State, Local, or
tribal government has not fully cooperated
with Federal efforts to locate, apprehend,
and deport illegal aliens. In the definition of
the term ‘‘Federal Mandate Direct Costs,”’
the House Amendment includes the aggre-
gated estimated amounts forgone in reve-
nues in order to comply with a Federal inter-
governmental mandate. The House amend-
ment defines ‘“‘private sector” to include
“‘business trusts, or legal representatives and

organized groups of individuals” and ex-
cludes from this definition ‘“‘all persons or
entities in the United States.” The House

Amendment does not exclude from the defi-
nition of ‘“‘agency’ the Office of the Comp-
troller of the Currency and the Office of
Thrift Supervision. The House Amendment
does not include a definition of ‘““amount”,
“tribal government’, or ‘‘direct savings’.
The House Amendment includes a definition

of ‘“*Director’”, ‘‘Federal Financial Assist-
ance”’, and ‘‘Significant Employment Im-
pact”.

The Conference Substitute includes the list
of definitions in a new section 421 of the
Budget Act. The Substitute uses the Senate
list of definitions with the House language
on revenue forgone and defines the term
‘‘agency’’ as provided in the House Amend-
ment. The Substitute defines the term “Di-
rector’ in section 3.

The Conference Substitute defines direct
costs to include the aggregate amount State,
local, and tribal governments would be pro-
hibited for raising in revenue including user
fees. The conferees note that the Joint Com-
mittee on Taxation is responsible for provid-
ing revenue estimates to CBO for legislation
that affects revenues. CBO works closely
with the Joint Tax Committee to assure
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these revenue estimates are reflected in cost
estimates. The conferees do not intend to
disrupt CBO’s and the Joint Committee’s re-
spective responsibilities and expect the Joint
Committee on Taxation will provide Con-
gress with estimates for legislation that pro-
hibits State, local, or tribal governments
from raising revenue.

Subsection 5(B) of the Conference Sub-
stitute includes in the definition of an inter-
governmental mandate any provision in leg-
islation, statute, or regulation that relates
to a then-existing Federal program that
would place caps upon, or otherwise de-
crease, the Federal Government’s respon-
sibility to provide entitlement funding to
State, local, or tribal governments under the
program. The conferees intend that this defi-
nition only apply to caps on individual pro-
grams. The conferees do not intend this defi-
nition to be applicable to a measure that
contains general budgetary limits or caps on
spending or categories of spending, unless
that measure also contained implementing
statutory language for reductions required
in specific programs if the budgetary limit
or cap were exceeded.

The programs to which this definition re-
lates are Federal entitlement programs that
provide $500 million or more annually to
State, local and tribal governments. This
would currently include only nine programs:
Medicaid; AFDC, Child Nutrition; Food
Stamps; Social Services Block Grants; Voca-
tional Rehabilitation State Grants; Foster
Care, Adoption Assistance and Independent
Living; Family Support Payments for Job
Opportunities and Basic Skills (JOBS); and,
Child Support Enforcement. This subsection
would also apply to entitlement programs
that Congress may create in the future
where Congress provides $500 million or more
annually to State, local and tribal govern-
ments.

The conferees do not interpret the meaning
of ““enforceable duty” in subsection (5)(A)(i)
and (ii) to include duties and conditions that
are part of any voluntary Federal contract
for the provision of goods and services.

Sec. 422. Exclusions

Section 101(a) of the Senate Bill adds a new
Section 408(g) to the Budget Act that pro-
vides the same exclusions as contained in
section 4 of S. 1.

Section 301(a) of the House Amendment
adds a new section 422 to the Budget Act
that provides the same limitations on appli-
cation as a section 4 of the Amendment.

Section 101(a) of the Conference Substitute
adds a new Section 422 to the Budget Act
that repeats the same exclusions provided in
section 4 of the Substitute.

Sec. 423. Committee reports

Section 101(a) of the Senate Bill adds a new
Section 408(a) to the Budget Act that re-
quires an authorizing committee, when it or-
ders reported a public bill or joint resolution
(hereafter ‘“‘a measure’’) establishing or af-
fecting any Federal mandates, to submit the
measure to CBO and identify the mandates
involved. The Senate Bill requires that re-
ports by authorizing committees on meas-
ures dealing with Federal mandates include
the following information on the mandates
in the bill: an identification of the mandates,
a cost-benefit analysis, the impact on the
public and private sector competitive bal-
ance, information on Federal funding assist-
ance to cover the cost of the mandate (in-
cluding how Federal funding will be allo-
cated among different levels of government),
the extent to which the bill preempts State,
local, or tribal government law, and a CBO
cost estimate.

Section 301(a) of the House Amendment
adds a new section 423 to the Budget Act
that establishes similar requirements for
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committee reports except the Amendment
does not require the report to indicate
whether the mandate bill includes a mecha-
nism to allocate funding in accordance with
costs to different levels of government.

Section 101(a) of the Conference Substitute
adds a new Section 423 to the Budget Act
that adopts the Senate’s requirements for re-
ports with technical changes.

Sec. 424. CBO Cost Estimates

Section 101(a) of the Senate Bill adds a new
Section 408(b)(1) to the Budget Act that re-
quires CBO to prepare, and submit to the re-
porting committee, an estimate of the direct
costs to the State, local, and tribal govern-
ments of Federal intergovernmental man-
dates in each reported measure (or in nec-
essary implementing regulations). For inter-
governmental mandates, CBO is required to
prepare estimates if the costs of the mandate
would equal at least $50 million in any of the
five fiscal years after the mandate’s effective
date. For private sector mandates, CBO is re-
quired to prepare estimates if the costs of
the mandate would equal at least $200 mil-
lion in any of the five fiscal years after the
mandate’s effective date. The Senate bill ex-
tends the scope of the estimate to ten years
following the mandate’s effective date.

The Senate Bill provides if CBO finds it not
feasible to make a reasonable estimate, CBO
must report that finding with an expla-
nation. If CBO makes such a determination
for an intergovernmental mandate, then a
point of order would lie against the reported
bill only for failure to contain such an esti-
mate under section 408(c)(1)(A). In such case,
the bill as reported would be exempt only
from the point of order under section
408(c)(1)(B). Other Budget Act points of order
would still lie if applicable.

Section 408(b)(3) of the Senate Bill provides
that if direct cost of respective mandates in
a measure fall below the thresholds, CBO is
to so state, and is to explain briefly the basis
of this estimate. Paragraph (4) of this sub-
section requires a conference committee,
under certain circumstances, to ensure that
CBO prepare a supplemental estimate on a
measure passed by either house in an amend-
ed form (including a measure of one house
passed by the other with an amendment in
the nature of a substitute) or reported from
conference in an amended form. The Senate
Bill requires such action if the amended
form contains a mandate not previously con-
sidered by either house or increases the di-
rect cost of a mandate in the measure.

Section 301(a) of the House Amendment
adds a new section 424(a) to the Budget Act
that establishes similar requirements for
CBO cost estimates on mandates. The House
Amendment provides the threshold is $50
million for both intergovernmental and pri-
vate sector mandates. In addition, the
Amendment does not limit the scope of the
estimate to ten years.

Section 101(a) of the Conference Substitute
adds a new Section 424 to the Budget Act
that adopts the Senate language on CBO’s
responsibilities for preparing estimates on
legislation containing intergovernmental
and private sector mandates with two
changes. The Substitute amends the lan-
guage the Senate proposed on the scope of
CBO cost estimates. If the bill would author-
ize appropriations and makes an intergov-
ernmental mandate contingent on appropria-
tions as provided in section 425(a)(2)(B) in
the Conference Substitute, then CBO is re-
quired to provide an estimate of the budget
authority needed to pay for the mandate for
each fiscal year for a period not to exceed
ten years. The Substitute provides a thresh-
old of $100 million for private sector man-
dates.
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Sec. 425. Points of Order Against Unfunded
Mandates

Point of Order & Mandate Cost Estimates

Section 101(a) of the Senate Bill adds a new
Section 408(c)(1)(A) to the Budget Act that
establishes a point of order in the Senate
against consideration of a reported measure
containing a mandate unless the report ac-
companying the measure contains a CBO
cost estimate of the mandate, or the CBO
cost estimate has been published in the Con-
gressional Record.

Section 301(a) of the House Amendment
adds a new Section 424(a)(1) to the Budget
Act that establishes a similar point of order
in the Senate and the House against consid-
eration of a reported measure, but provides
it does not apply to supplemental estimates
prepared by CBO.

Section 101(a) of the Conference Substitute
adds a new Section 425(a) to the Budget Act
that adopts the House language with minor
changes.

Point of Order & Unfunded Mandate Legisla-

tion

Section 101(a) of the Senate Bill adds a new
Section 408(c)(1)(B) to the Budget Act that
establishes a point of order in the Senate
against consideration of a bill, joint resolu-
tion, amendment, motion, or conference re-
port (hereafter referred to as ‘“‘legislation’)
containing intergovernmental mandates ex-
ceeding the thresholds established above, un-
less the legislation funds these mandates.
The Senate bill applies this point of order
against legislation that would cause the di-
rect costs of intergovernmental mandates to
breach the $50 million annual threshold. The
waiver of this point of order and the appeal
of rulings regarding this point of order are
covered by existing provisions under title IX
of the Budget Act. Section 904 provides that
in the Senate points of order under title IV
of the Budget Act, including the point of
order regarding unfunded mandate legisla-
tion, can be waived or appealed by a simple
majority.

This subparagraph of the Senate Bill pro-
vides that legislation is not subject to the
point of order if it provides either: (1) direct
spending authority equal to the mandate’s
costs for each fiscal year; (2) an increase in
receipts and an increase in direct spending
authority for each fiscal year for those man-
dates equal to their costs for each fiscal
year; or, (3) an authorization of appropria-
tions at least equal to the direct cost and
provides a mechanism to ensure that a man-
date is effective only to the extent that it is
funded in appropriations Acts.

The House Amendment establishes a simi-
lar point of order against consideration of
legislation in the House and Senate contain-
ing intergovernmental mandates. The House
amendment differs from the Senate bill on
the requirements of funding mechanisms for
mandates. Under the House amendment, leg-
islation is subject to the point of order un-
less it provides: (1) new budget authority or
new entitlement authority in the House (or
direct spending authority in the Senate) in
an amount that equals or exceeds the direct
costs of the mandate; (2) an increase in re-
ceipts or a decrease in new budget authority
or new entitlement authority in the House (a
decrease in direct spending authority in the
Senate) to offset the costs of spending au-
thority for the mandate; or, (3) an authoriza-
tion of appropriations at least equal to the
direct cost and provides a mechanism to en-
sure that a mandate never takes effect un-
less fully funded in appropriations Acts or
mandates are scaled back consistent with ap-
propriations levels.

The Conference Substitute adopts the
House language with an amendment. The
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Substitute provides that legislation contain-
ing a Federal intergovernmental mandate is
out of order in the House and Senate unless
it provides either: (1) new budget authority
or new entitlement authority in the House
(or direct spending authority in the Senate)
in an amount that equals or exceeds the di-
rect costs of the mandate; or (2) an author-
ization of appropriations and a mechanism
to assure the mandate is only effective to
the extent funding is provided in Appropria-
tions Acts. If legislation funds the mandate
to avoid the point of order, it must fund the
entire cost of the mandate for each fiscal
year.

The Substitute drops language in the
House Amendment that provides a mandate
could be paid for by an increase in spending
authority and offset by a decrease in spend-
ing authority or an increase in receipts. This
language is unnecessary because other budg-
et laws already would govern how Federal
mandates could be financed.

Nothing in the Substitute waives existing
provisions of law that establish controls on
Federal spending. The Budget Act, budget
resolutions adopted pursuant to the Budget
Act, and the Balanced Budget and Emer-
gency Deficit Control Act already establish
requirements for Federal budgeting. Since
these laws already control legislation pro-
viding Federal funding, including funding
that could be provided to cover a mandate’s
direct costs, the conference agreement does
not address requirements for offsets to pay
for Federal funding for mandates.

The Substitute provides that the point of
order can be avoided if the mandate is paid
for by either an increase in spending author-
ity outside the appropriations process (new
budget authority or new entitlement author-
ity in the House of Representatives and new
direct spending authority in the Senate) or
is contingent on funding being provided in
the appropriations process.

If a Committee chooses to fund a mandate
with spending authority outside the appro-
priations process, this legislation will be
subject to the requirements of the Budget
Act and the pay-as-you-go provisions of the
Balanced Budget and Emergency Deficit
Control Act. If a committee chooses to pay
for a mandate with an increase in spending
authority outside the Appropriations proc-
ess, there are generally three options under
these laws: provide new spending authority
that will cause a deficit increase; provide
new spending authority and offset it by re-
ducing existing spending authority for other
programs; or, provide new spending author-
ity and offset it by increasing receipts. If a
committee chooses to make the mandate
contingent on funding being provided in Ap-
propriations Acts, the Appropriations Com-
mittees will have to fund these mandates
within the annual allocations made under
section 602 of the Budget Act and the discre-
tionary caps under section 601 of the Budget
Act.

Point of Order & the Appropriations Process

Section 101(a) of the Senate Bill adds a new
Section 408(c)(1)(B)(iii) to the Budget Act
that allows legislation to avoid the unfunded
mandate point of order if the mandate is
contingent on funding being provided in the
appropriations process. More specifically,
the legislation would escape the point of
order if it: (1) authorizes appropriations in
an amount equal to the direct costs of the
mandate; (2) specifies the amount of direct
costs of the mandate for each year or other
period up to ten years during which the man-
date will be in effect; (3) identifies any ap-
propriation bill that would be expected to
provide funding for direct costs of the man-
date; and (4) provides that, if appropriations
are insufficient to cover the direct cost of
the mandate (as previously calculated by
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CBO), the mandate will expire unless Con-
gress provides otherwise by law (through ex-
pedited procedures).

Section 408(c)(1)(B)(iii)(111) of the Senate
Bill requires mandate legislation to include
procedures in the event insufficient appro-
priations are provided to cover the entire di-
rect costs of a Federal intergovernmental
mandate for a fiscal year. If appropriations
provided are insufficient for the mandate,
the Agency is required to notify Congress
within 30 days of the beginning of the fiscal
year and submit either: (1) a statement,
based on a re-estimate of the direct costs of
the mandate, that the lower appropriations
is sufficient; or, (2) legislative recommenda-
tions for implementing a less costly mandate
or making the mandate ineffective for the
fiscal year. Sixty days after the Agency sub-
mission, the mandate ceases to be effective
unless Congress provides otherwise by law
(see Appendix). Only if the appropriation is
less than the direct cost of the mandate, the
agency is required to submit a statement or
legislative recommendation.

Section 408(c)(1)(B)(iii)(111)(bb) stipulates
that the relevant committees in both the
House and Senate provide an expedited pro-
cedure in the underlying intergovernmental
legislation for the consideration of agency
statements and legislative recommenda-
tions. If the relevant committees of the
House and Senate choose not to include ex-
pedited procedures in the underlying inter-
governmental mandates legislation, then a
point of order may be raised against that
legislation.

Section 408(c)(3)(A) of the Senate Bill ex-
empts appropriations legislation from the
points of order against unfunded mandates
but establishes a procedure to extract legis-
lative intergovernmental mandate provi-
sions in appropriations legislation. An appro-
priations bill, resolution, amendment there-
to, or conference report thereon that con-
tains a provision with an intergovernmental
mandate that exceeds the thresholds estab-
lished in the Bill is out of order in the Sen-
ate. Upon a point of order being sustained
against provisions in appropriations legisla-
tion containing mandates, the offending pro-
vision is deemed strickened from the meas-
ure.

Section 408(c)(2) allows State, local, or
tribal governments to continue to volun-
tarily comply with the original intergovern-
mental mandate at its own expense.

Section 301(a) of the House Amendment
adds a new Section 425(a)(2)(C) to the Budget
Act that establishes different procedures for
intergovernmental mandates that are con-
tingent on appropriations Acts. More specifi-
cally, if mandate legislation funds an inter-
governmental mandate through an author-
ization of appropriations, in order to avoid
the point of order, the legislation must ei-
ther: 1) require the implementing agency to
repeal the mandate at the beginning of the
fiscal year unless there are sufficient appro-
priations to cover the full cost of the man-
date; or, 2) require the implementing agency
to reduce the requirements of the mandate
to bring its costs within the amount pro-
vided in the appropriations Act.

Second, the House Amendment exempts
appropriations bills and amendments thereto
from the point of order.

Section 101(a) of the Conference Substitute
adds a new section 425(a)(2)(B)(iii) to the
Budget Act, which adopts the Senate lan-
guage with technical changes. In the House
of Representatives and the Senate, the re-
quirements of subclause (1) shall be consid-
ered as fulfilled by inclusion in the author-
ization bill of any procedural prescription to
expedite consideration of the statement or
legislative recommendations, including a re-
quirement that the authorizing committee
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consider the statement or legislative rec-
ommendations on an expedited basis.

If an agency submits a statement with a
re-estimate of the direct costs of a mandate
or legislative recommendations pursuant to
section 425(a)(2)(B)(iii), the conferees expect
the agency to submit this statement or legis-
lative recommendations to CBO for its re-
view and comment. The conferees expect the
relevant agency to fully and freely share
with CBO the information used in developing
the re-estimate or the legislative rec-
ommendations for a less-costly mandate.
CBO should make its review and comments
available to Congress as appropriate.

The agency is expected to consult with
State, local, and tribal governments in pre-
paring its re-estimate or its legislative rec-
ommendations for a less costly mandate.

Determinations of Applicability of the Point of
Order

Section 101(a) of the Senate Bill adds a new
Section 408(c)(4) to the Budget Act that re-
quires the Presiding Officer of the Senate to
consult with the Senate Governmental Af-
fairs Committee, to the extent practicable,
on the applicability of the point of order in
the Senate. Paragraph (5) provides that the
levels of mandates for a fiscal year be deter-
mined on the basis of estimates by the Sen-
ate Budget Committee.

Section 301(a) of the Senate Bill adds a new
Section 425(c) to the Budget Act that only
provides that mandate levels be based on es-
timates made by the Budget Committees, in
consultation with CBO.

The Conference Substitute contains the
Senate language as a new section 425 (d) and
(e) of the Budget Act.

Sec. 426. Provisions Relating to the House of
Representatives

Section 101(a) of the Senate Bill adds a new
Section 408(d) to the Budget Act that makes
it out of order in the House to consider a rule
or order that waives the point of order estab-
lished by S. 1.

Section 301(a) of the House Amendment
adds a new Section 426 to the Budget Act
that contains the same provision as the Sen-
ate Bill. Section 427 of the House Amend-
ment establishes procedures for the disposi-
tion of the point of order in the House.

The Conference Substitute contains the
House language on House waivers of rules as
a new section 426(a) of the Budget Act. Sec-
tion 426(b) of the Substitute contains the
House language on the House’s disposition of
points of order.

Sec. 427. Senator’s requests for CBO cost esti-
mates

The Senate Bill requires CBO to prepare a
cost estimate on a bill, joint resolution,
amendment, or motion containing an inter-
governmental mandate at the written re-
quest of any Senator.

The House Amendment contained no such
provision.

Section 101(a) of the Conference Substitute
adds a new section 427 to the Budget Act
that narrows the Senate language so that it
only applies to cost estimates for amend-
ments that contain intergovernmental man-
dates. The conferees note CBO already re-
sponds to members requests for cost esti-
mates to the extent practicable. Viewing the
concern about the applicability of this point
of order to amendments that would cause the
intergovernmental mandate thresholds to be
exceeded, however, the conferees have re-
tained language requiring CBO, to the extent
practicable, to prepare cost estimates for a
Senator’s amendment if it were to cause the
thresholds to be exceeded.

This more limited language is not intended
to preclude CBO from preparing mandate
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cost estimates for bills. These requirements
are already provided for in section 424 of the
Substitute regarding reported bills and con-
ference reports. Moreover, the conferees in-
tend that CBO be responsive to Senator’s re-
quests in preparing cost estimates for bills
and joint resolutions that may be marked up
or for bills and resolutions that may be of-
fered as amendments.

Sec. 428. Clarification on the application

Section 101(a) of the Senate Bill adds a new
subsection 408(f) to the Budget Act, which
clarifies that application of section 408 to
legislation. If a legislative measure would re-
authorize or amend existing statutes, the
points of order established by the bill would
apply only if the measure would either: (1)
reduce net authorized financial assistance
for complying with mandates by an amount
that would cause a breach of the thresholds,
without reducing duties by a corresponding
amount: or, (2) otherwise increase the net
aggregate direct costs of mandates by an
amount that would cause a breach of the
thresholds. The Senate Bill also provides
that the net direct cost of Federal mandates
in legislation means the net increase of
those costs as compared to current law lev-
els. If mandate legislation is extending an
authorization of appropriations, the levels
authorized in the mandate legislation are to
be compared to the last year in which appro-
priations are authorized under current law.

Section 301(a) of the House Amendment
adds a new Section 425(d) to the Budget Act
that provides narrower language for limiting
the application of part B.

The Conference Substitute contains the
Senate language as a new section 428 of the
Budget Act.

Sec. 102. CBO assistance to committees and
studies

Section 102(1) of the Senate Bill amends
section 202 of the Budget Act to add to CBO’s
responsibilities a requirement to assist com-
mittees in analyzing legislative proposals
that may have significant budgetary impact
on State, local, and tribal governments, or
significant financial impact on the private
sector. The Bill also amends section 202 of
the Budget Act to require CBO to prepare
studies at the request of the chairman or
ranking minority member of a committee.
Subsection (h)(1), regarding continuing stud-
ies, restates existing law. Subsection (h)(2)
adds new provisions regarding mandate stud-
ies.

Section 102(2) of the Senate Bill amends
section 301(d) of the Budget Act to require
committees to comment on mandate legisla-
tion as part of their views and estimates sub-
missions to the Budget Committees.

Section 301(a) of the House Amendment
adds a new section 424(b) and (c), which in-
cludes similar language as the Senate Bill
except that the House Amendment requires
CBO to assist committees in assessing man-
date legislation that will have a significant
employment impact on the private sector.

The Conference Substitute contains the
Senate language with an amendment to re-
flect the House language to require CBO to
assist committees in assessing the impact of
private sector mandates on employment. The
Substitute drops the definition of employ-
ment for the purposes of this section.

Sec. 103. Cost of Regulations

Section 103 of the Senate Bill express the
sense of Congress that agencies should re-
view planned regulations to ensure that they
take CBO cost estimates into consideration.
It also requires CBO, at the request of any
Senator, to estimate the cost of regulations
implementing mandate legislation and com-
pare it with the CBO cost estimate for the
legislation itself. It directs OMB to provide
CBO with such data and cost estimates.
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The House Amendment contains no such
provision.

The Conference Substitute adopts the Sen-
ate language with an amendment to narrow
the section in two respects. First, the sec-
tion provides that the chairman or ranking
minority member of a committee can re-
quest such a study, consistent with requests
for mandate studies (section 102 of S. 1). Sec-
ond, the section requires CBO to compare the
agency’s cost estimate to the estimate pre-
pared by CBO when the legislation was con-
sidered. In preparing a comparison, the con-
ferees intend that CBO critique the agency
cost estimate in such comparison to make
sure it is an accurate reflection of the cost of
the mandate.

The primary objective of the Unfunded
Mandate Reform Act is to make sure Con-
gress is adequately informed of the cost
mandates in legislation when they are con-
sidered. The conferees are particularly con-
cerned about instances in which agencies ex-
ceed their discretion to impose regulations
that are much more costly than anticipated
when the legislation was considered. The in-
tent of this section is to provide, when re-
quested, a review of agencies’ actions and es-
timates to make sure they are consistent
with the costs of the mandate when Congress
considered the legislation.

Sec. 104. Repeal of existing requirements for
CBO mandate cost estimates

Section 106 of the Senate Bill repeals pro-
visions in section 403 of the Budget Act that
are superseded by Part B.

Section 305 of the House Amendment con-
tained similar language.

Section 104 of the Conference Substitute
contains the Senate language.

Sec. 105. Consideration for Federal funding

Section 107 of the Senate bill provides that
nothing in S. 1 denies federal funding to
State, local, or tribal governments because
they are already complying with all or part
of a federal mandate.

The House Amendment contains no such
provision.

The Conference Substitute contains the
Senate language with a clarification that it
applies to section 425(b)(2). The Conferees do
not intend this section to create any legally
binding duty to pay these governments, nor
is it intended to affect the calculation of
mandate estimates or Federal budget cost
estimates.

Sec. 106. Impact on local governments

Section 108 of the Senate Bill includes
findings about cost shifting from Federal to
State and local, and from State to local, gov-
ernments, and resultant increases in prop-
erty taxes and service cuts. This section
states the sense of the Senate that these
practices should cease and that curbing
them, and reducing taxes and spending at all
levels, are primary objectives of this Act.

The House Amendment contains no such
provision.

The Conference Substitute adopts the Sen-
ate language as section 106.

Sec. 107. Enforcement in the House of Rep-
resentatives

The Senate Bill did not include language
on enforcement in the House of Representa-
tives.

Section 302 of the House Amendment
amends House Rule XXIII so that when the
Committee of the Whole is considering an
amendment that includes a provision that
would have been subject to a point of order
established by the bill, it will be in order to
move to strike that provision, unless the
special rule for considering the measure spe-
cifically prohibits the motion. The House
Amendment also requires the Committee on
Rules to list in its activities reports all spe-
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cial rules waiving points of order established
by the bill, and the measures to which they
related.

The Conference Substitute contains the
House language as section 107.

Sec. 108. Exercise of rulemaking

Section 105 of the Senate Bill provides that
certain provisions of S. 1 are enacted pursu-
ant to the rulemaking power of each house.

Section 303 of the House Amendment con-
tains similar language.

Section 108 of the Conference Substitute
preserves the rulemaking authority of the
houses.

Sec. 109. Authorization of appropriations

Section 104 of the Senate authorizes $4.5
million annually through fiscal year 2002 for
CBO to carry out this act.

Section 421(e) of the House Amendment
contains the same language.

Section 109 of the Conference Substitute
authorizes appropriations for CBO. The con-
ferees note that this Act provides a major
expansion in the responsibilities of CBO and
recognize the need for additional funding in
order for CBO to carry out these responsibil-
ities. The conferees intend that these new re-
sponsibilities should not supplant CBO’s ex-
isting responsibilities under the Budget Act.

Sec. 110. Effective date

Section 109 of the Senate Bill provides an
effective date of January 1, 1996, or 90 days
after an appropriation for CBO authorized by
the Bill becomes available.

Section 306 of the House Amendment pro-
vides an effective date of October 1, 1995.

The Conference Substitute contains the
Senate language as section 110.

TITLE Il. REGULATORY ACCOUNTABILITY AND
REFORM

Sec. 201. Regulatory process

The Senate bill, in section 201, directs each
agency, ‘‘to the extent permitted in law’, to
assess the effects of regulations on State and
local governments and the private sector,
and to minimize regulatory burdens that af-
fect the governmental entities. It authorizes
the appropriation of such sums as are nec-
essary to carry out this title.

The House amendment, in section 201, con-
tains a similar provision.

The Conference substitute directs each
agency, unless otherwise prohibited by law,
to assess the effects of regulatory actions on
State, local, and tribal governments and the
private sector (other than to the extent that
such regulations incorporate requirements
specifically set forth in law).

Sec. 202. Statements to accompany significant
regulatory actions

The Senate bill, in section 202, requires
that before promulgating any final rule that
includes a Federal intergovernmental man-
date that may result in aggregate costs to
State, local, or tribal governments, and the
private sector, of $100,000,000 or more in any
one year, or any general notice of proposed
rulemaking that is likely to result in such a
rule, an agency must prepare a written
statement. The statement must estimate an-
ticipated costs to such governments and the
private sector of complying with the inter-
governmental mandate, as well as (to the ex-
tent that the agency determines that accu-
rate estimates are reasonably feasible) the
future compliance costs of the mandate, and
any disproportionate budgetary effects of the
mandate on any particular region of the na-
tion or type of community. Also included in
the statement must be a qualitative, and if
possible, quantitative assessment of the
costs and benefits anticipated from the
intergovernmental mandate, the effect of the
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private sector mandate on the national econ-
omy, a description of the extent of prior con-
sultation with State and local elected offi-
cials (or their designated representatives), a
summary of the comments of such officials,
a summary of the agency’s evaluation of
those comments, and the agency’s position
supporting the need to issue the regulation.

The House amendment, in section 202, con-
tains a similar provision with those same re-
quirements, except that it applies to Federal
mandates generally, and not just intergov-
ernmental mandates, and the costs of
$100,000,000 shall be of expenditures by
States, local governments, or tribal govern-
ments, in the aggregate, or the private sec-
tor. In addition, it requires that the state-
ment identify the provision of Federal law
under which the rule is being promulgated,
the disproportionate budgetary effects of the
mandate on particular segments of the pri-
vate sector, the effect of private sector man-
dates on the national economy, and the ex-
tent of the agency’s prior consultation with
designated representatives of the private
sector.

The Conference substitute adopts the
House provision, along with a condition that
the items in the written report be included
“‘unless otherwise prohibited by law’. This
section does not require the preparation of
any estimate or analysis if the agency is pro-
hibited by law from considering the estimate
or analysis in adopting the rule. Several
other modifications to the House provision
were made by the conferees. The rules to
which the required statement applies are any
general notice of proposed rulemaking that
is likely to result in promulgation of any
rule that includes a Federal mandate, or any
final rule for which such notice was pub-
lished. The substitute adds a requirement
that there be a qualitative and quantitative
assessment of the anticipated costs and ben-
efits of the mandate, and an analysis of the
extent to which such costs may be paid with
Federal financial assistance. The require-
ment that the effect of private sector man-
dates on the national economy be included is
amended, so that the limitation to ‘‘private
sector’”” mandates is stricken. The require-
ment that the statement include the agen-
cy’s position supporting the need to issue the
regulation containing the mandate is
dropped. Also, the requirement for a descrip-
tion of prior consultation drops both the ref-
erence to ‘‘designated representatives’” and
to ““the private sector”, and instead refers to
the “‘prior consultation with elected rep-
resentatives (under section 204)™.

It is the intent of the conferees that the
rulemaking process shall follow the require-
ments of section 553 of title 5, United States
Code, and shall be subject to the exceptions
stated therein. When a general notice of pro-
posed rulemaking is promulgated, such no-
tice shall be accompanied by the written
statement required by section 202. When an
agency promulgates a final rule following
the earlier promulgation of a proposed rule,
the rule shall be accompanied by an updated
written statement. In all cases, the excep-
tions stated in section 553 shall apply, in-
cluding for good cause.

Sec. 203. Small government agency plan

The Senate bill, in subsection 201(c), pro-
vides that before establishing any regulatory
requirements that might significantly or
uniquely affect small governments, agencies
shall have developed a plan under which the
agency provides notice to potentially af-
fected small governments, enables officials
of such governments to provide input, and
informs and advises such governments on
compliance with the requirements. Such
sums as are necessary to carry out these re-
quirements are authorized to be appropriated
to each agency.
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The House amendment, in subsection
201(c), contains an identical provision.

The Conference substitute retains this pro-
vision.

Sec. 204. State,
input

The Senate bill, in subsection 201(b), re-
quires each agency, to the extent permitted
in law, to develop an effective process to per-
mit State, local and tribal elected officials
(or their designated representatives) to pro-
vide meaningful and timely input into the
development of regulatory proposals con-
taining significant mandates. Such as proc-
ess shall be consistent with all applicable
laws.

The House amendment, in subsection
201(b), contains a similar provision, but with-
out the references to ‘‘to the extent per-
mitted in law’ and ‘“‘consistent with all ap-
plicable laws™’.

The Conference substitute requires each
agency, to the extent permitted in law, to
develop an effective process to permit elect-
ed officers (or their designated employees
with authority to act on their behalf) of
State, local and tribal governments to pro-
vide meaningful and timely input into the
development of regulations containing sig-
nificant intergovernmental mandates. It pro-
vides that the Federal Advisory Committee
Act (FACA) shall not apply to such intergov-
ernmental communications where the meet-
ings are held exclusively between Federal of-
ficials and elected State and local officials
(or their designated employees with author-
ity to act on their behalf) acting in their of-
ficial capacities, and where such meetings
are solely to exchange views on the imple-
mentation of Federal programs which explic-
itly share intergovernmental responsibil-
ities. The President shall issue guidelines to
agencies on the implementation of this re-
quirement, within 6 months.

The conferees agree that an important part
of efforts to improve the Federal regulatory
process entails improved communications
with State, local, and tribal governments.
Accordingly, this legislation will require
Federal agencies to establish effective mech-
anisms for soliciting and integrating the
input of such interests into the Federal deci-
sion-making process. Where possible, these
efforts should complement existing tools,
such as negotiated rulemaking and/or the
use of Federal advisory committees broadly
representing all affected interests.

The conferees recognize that FACA has
been the source of some confusion regarding
the extent to which elected officials of State,
local, and tribal governments, or their des-
ignated employees with authority to act on
their behalf, may meet with Federal agency
representatives to discuss regulatory and
other issues involving areas of shared re-
sponsibility. Section 204(b) clarifies Congres-
sional intent with respect to these inter-
actions by providing an exemption from
FACA for the exchange or official views re-
garding the implementation of public laws
requiring shared intergovernmental respon-
sibilities or administration.

Section 204(c) requires the President to
issue guidelines and instructions to Federal
agencies, consistent with other applicable
laws and regulations, within six months of
enactment. The conferees would expect the
President to consult with the Director of the
Office of Management and Budget (OMB) and
the Administrator of General Services (GSA)
before promulgating such guidelines.

Sec. 205. Least burdensome option or expla-
nation required

The Senate bill contains no such provision.
The House amendment, in subsection
201(d), prohibits an agency from issuing a
rule that contains a mandate if the rule-
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making record indicates that there are two
or more alternatives to accomplish the ob-
jective of the rule, unless the mandate is the
least costly method or has the least burden-
some effect, unless the agency publishes an
explanation of why the more costly or more
burdensome method was adopted.

The Conference substitute requires that
before promulgating any rule for which a
written statement is required under section
202, an agency shall identify and consider a
reasonable number of regulatory alter-
natives and select from them either the least
costly, the most cost-effective, or the least
burdensome alternative that achieves the ob-
jectives of the rule, unless either the agency
head publishes an explanation of why this
was not done or such a selection is inconsist-
ent with law. The conferees intend that “‘a
reasonable number of regulatory alter-
natives’ means the maximum number that
an agency can thoroughly consider without
delaying the rulemaking process. The sub-
stitute also requires the OMB Director, with-
in one year of enactment, to certify agency
compliance with this section, and to include
in the written explanation any agencies and
rulemakings that fail to do so.

Sec. 206. Assistance to the Congressional Budget
Office

The Senate bill, in section 203, provides
that the OMB Director shall collect from the
agencies the statements prepared under sec-
tion 202 and periodically forward copies to
the CBO Director on a timely basis.

The House amendment, in section 203, con-
tains an identical provision.

The Conference substitute retains this pro-
vision.

Sec. 207. Pilot program on small government
flexibility

The Senate bill, in section 204, requires the
OMB Director to establish pilot programs in
at least two agencies to test innovative and
more flexibility regulatory approaches that
reduce reporting and compliance burdens on
small governments, while meeting overall
statutory goals and objectives. Any com-
bination of proposed rules and rules in effect
may be part of the pilot programs.

The House amendment, in section 204, con-
tains an identical provision.

The Conference substitute retains this pro-
vision.

Sec. 208. Annual statements to Congress on
agency compliance with requirements of
title 11

The Senate bill contains no such provision.

The House amendment, in section 207, pro-
vides that the OMB Director shall annually
submit written statements to Congress, de-
tailing agency compliance with the require-
ments of its sections 201 (Regulatory Proc-
ess) and 202 (Statements to Accompany Sig-
nificant Regulatory Actions).

The Conference substitute adopts the

House requirement and applies it to compli-

ance with all sections of this title.

Sec. 209. Effective date

The Senate bill, in section 205, provides
that this title shall take effect 60 days after
the date of enactment.

The House amendment would take effect
upon enactment.

The Conference substitute adopts the
House effective date of upon enactment.

TITLE I1l. REVIEW OF FEDERAL MANDATES

Sec. 301. Baseline study of costs and benefits
The Senate bill, in section 301, provides
that within 180 days, the Advisory Commis-
sion on Intergovernmental Relations (ACIR)
shall begin a study of how to measure and
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define issues involved in calculating the
total direct and indirect costs and benefits
to State, local, and tribal governments of
compliance with Federal law, and the direct
and indirect benefits to such governments of
Federal financial assistance and tax benefits.
The study shall deal with issues related to
the feasibility of measuring, and how to
measure, such items.

The House amendment contains no similar
provision.

The Conference substitute adopts the Sen-
ate language, except that the study is to be
completed within 18 months rather than
started within 180 days.

Sec. 302. Report on Federal mandates by Advi-
sory Commission on Intergovernmental Re-

lations
The Senate bill, in section 302, requires
ACIR to study the role of unfunded Federal

mandates in intergovernmental relations,
and to make recommendations regarding al-
lowing flexibility in complying with specific
mandates, reconciling conflicting mandates,
terminating duplicative or obsolete man-
dates, suspending mandates that are not
vital to public health and safety, consolidat-
ing or simplifying mandates, and establish-
ing common definitions or standards to be
used in complying with Federal mandate. To
the extent practicable, the specific unfunded
mandate to which a recommendation applies
should be identified. One of the existing Fed-
eral mandates that ACIR is to study and
make specific recommendations on is the
Federal requirement that State, local, and
tribal governments utilize metric systems of
measurement. Within 60 days of enactment
of this Act, ACIR is required to issue pro-
posed criteria under this subsection, and
then to allow 30 days for public comment,
with adoption of the final criteria not later
than 45 days after the issuance of the pro-
posed criteria. Within 9 months of enact-
ment, ACIR is required to publish a prelimi-
nary report on its activities under this title,
including its recommendations, and then to
hold public hearings on these preliminary
recommendations. Not later than 3 months
after publication of the preliminary report,
ACIR shall submit to Congress and the Presi-
dent a final report on its findings, conclu-
sions, and recommendations under this sec-
tion.

The House amendment, in section 101, con-
tains nearly identical provisions, except that
it also requires ACIR, when studying the role
of unfunded Federal mandates, to review
their impact on the competitive balance be-
tween State and local governments, and the
private sector, to review the role of unfunded
State mandates imposed on local govern-
ments and the private sector, and to review
the role of unfunded local mandates imposed
on the private sector. Definitions of ‘“‘State
mandate’ and ‘“‘local mandate’’ are provided.
It also requires that ACIR make rec-
ommendations regarding the establishment
of procedures to ensure that when private
sector mandates apply to entities that com-
pete with State or local governments, any
relief from unfunded Federal mandates is ap-
plied in the same manner and the same ex-
tent to both. In addition, ACIR is instructed
to give highest priority to mandates that are
the subject of judicial proceedings between
the United States and a State, local, or trib-
al government. The House amendment con-
tains no provision regarding the metric sys-
tem of measurement.

The Conference substitute retains the Sen-
ate provisions, and adds the House require-
ments for a review of the impact on competi-
tive balance and a review of the role of un-
funded State mandates imposed on local gov-
ernments (only), as well as the provision
placing highest priority on mandates that
are the subject of intergovernmental judicial
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proceedings. It also includes a modification
of a House requirement, so that ACIR shall
make recommendations on mitigating any
adverse impacts on the private sector that
may result from relieving State and local
governments of mandates, and the feasibility
of applying relief from mandates in the same
manner to both the private sector, and State
and local governments. The House definition
of ““‘State mandate” is also retained. In addi-
tion, a provision is added requiring that, to
the extent practicable, any negative impact
on the private sector that may result from
implementation of a recommendation be
identified.

The conferees intend that ACIR have flexi-
bility to review a wide array of federal re-
quirements on State and local governments.
These requirements may include conditions
of federal assistance, such as those attached
to the receipt of Federal grants, or direct or-
ders like emissions testing requirements,
carpool mandates, and national voter reg-
istration directives that are not tied to the
receipt of Federal funds.

Sec. 303. Special Authorities of Advisory Com-
mission

The Senate bill, in section 303, provides au-
thority to the ACIR, for purposes of carrying
out this title, to procure temporary and
intermittent services of experts or consult-
ants, to receive on a reimbursable basis
detailees from Federal agencies, and to con-
tract with and compensate government and
private persons for property and services.

The House amendment, in section 102, con-
tains the same provisions, as well as a provi-
sion authorizing ACIR to receive on a reim-
bursable basis administrative support serv-
ices from the General Services Administra-
tion.

The Conference substitute adopts the
House language.

Sec. 304. Annual report to Congress regarding
Federal court rulings

The Senate bill contains no such provision.

The House amendment, in section 205, pro-
vides that ACIR shall annually submit to
Congress a report describing Federal court
rulings in the preceding your which imposed
an enforceable duty on one or more State,
local, or tribal governments.

The Conference substitute modifies the
House provision, by requiring that the report
describe any Federal court case to which a
State, local, or tribal government was a
party in the preceding year that required
them to undertake responsibilities beyond
those they would otherwise have under-
taken, to comply with a Federal statute or
regulation.

Sec. 305. Definition

The Senate bill contains no such provision.

The House amendment, in section 103, de-
fines, for purposes of this title, ‘“‘Advisory
Commission’ to mean the Advisory Commis-
sion on Intergovernmental Relations, and
““Federal mandate’ to mean any provision in
statute or regulation or any Federal court
ruling that imposes an enforceable duty
upon States, local governments, or tribal
governments including a condition of Fed-
eral assistance or a duty arising from par-
ticipation in a voluntary Federal program.

The Conference substitute retains the
House definition of “Federal mandate’, but
adds at the beginning of it the phrase ‘*“Not-
withstanding section 3 of this Act,”.
Sec. 306. Authorization of appropriations

The Senate bill, in section 304, provides an
authorization of appropriations of $1,250,00
for each of fiscal years 1995 and 1996 to ACIR
for the purposes of carrying out sections 301
and 302.

The House bill provides no authorization of
appropriations.
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The Conference substitute provides an au-
thorization of appropriations of $500,000 for
each of fiscal years 1995 and 1996 to ACIR to
carry out sections 301 and 302.

COMMITTEE REPORT ON JUDICIAL REVIEW

The purposes of Section 401 are as follows.
Section 401(a)(1) and (2) would allow court re-
view only to redress a failure of an agency to
prepare the written statement (including the
preparation of the estimates, analyses, state-
ments or descriptions) required to be in-
cluded in such statement under Section 202
or the written plan under Section 203(a)(1)
and (2). A reviewing court may not review
the adequacy of a written statement pre-
pared under Section 202 or a written plan
under Section 203(a) (1) and (2). Challenges to
an agency’s failure to prepare a written
statement under Section 202 or a written
plan under 203(a) (1) and (2) may be brought
only under Section 706(1) of the Administra-
tive Procedures Act and may not be brought
until after a final rule has been promulgated.

Section 401(a)(3) prohibits any court in
which review of a completed rulemaking ac-
tion is sought from staying, enjoying, invali-
dating or otherwise affecting the effective-
ness of an agency’s rulemaking for failure to
comply with the requirements of Section 202
and Section 203(a) (1) and (2) of this Act. This
is true not only under Section 401(a)(3),
which regards review of rules under other
provisions of law, but also under Section
401(a)(1), which only authorizes a court to
compel the agency to prepare a written
statement, but does not authorize a court to
stay, enjoin, invalidate, or otherwise affect a
rule.

It is the intent of the Conference Commit-
tee that if an agency prepares the state-
ments, analysis, estimates or descriptions
under Section 202 and the written plan under
Section 203(a) (1) and (2) for purposes of its
rulemaking pursuant to the underlying stat-
ute, a court may, if pursuant to the review
permitted under such statute, consider the
adequacy of such information generated.
Section 401(a)(4) provides that information
generated under Section 202 and Section
203(a) (1) and (2) is not subject to judicial re-
view pursuant to this Act under Section
706(2) of the Administrative Procedures Act.
Section 401(a)(4) does allow that such infor-
mation may, in accordance with the stand-
ards and process of the underlying statute,
be part of the agency’s rulemaking record
subject to judicial review pursuant to the
underlying statute. Any such information
that is part of the record for judicial review
pursuant to the underlying statute. Any
such information that is part of the record
for judicial review pursuant to the underly-
ing statute may be subject to review under
Section 706(2) of the Administrative Proce-
dures Act (or other applicable law) and can
be considered by a court, to the extent rel-
evant under the underlying statute, as part
of the entire record in determining whether
the record before it supports the rule under
the “‘arbitrary and capricious” or ‘‘substan-
tial evidence’ standard (whichever is appli-
cable). Pursuant to the appropriate Federal
law, a court should look at the totality of
the record in assessing whether a particular
rulemaking proceeding lacks sufficient sup-
port in the record. The provisions of this Act
do not change the standards of underlying
law, under which courts will review agency
rules.

Section 401(a)(5) provides that, for any ac-
tion under Section 706(1), the provisions of
the underlying Federal statute relating to
all other matters, such as exhaustion of rem-
edies, statutes of limitations and venue,
shall continue to govern, notwithstanding
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the additional requirements on agencies that
Title Il of this Act imposes. If, however, such
underlying Federal statutes does not have a
statute of limitations that is less than 180
days, then for review of agency rules under
Section 706(1) that include the requirements
set forth in Section 202 or Section 203(a) (1)
and (2), the time for filing an action under
Section 706(1) is limited to 180 days.

Finally, Section 401(b)(1) makes it clear
that except as provided in Section 401(a), no
other provision or requirement in the Act is
subject to judicial review. Title I, those por-
tions of Title Il not expressly referenced
above, and Title Il are completely exempt
from any judicial review. Section 401(b)(2)
states that, except as provided in Section
401(a), the Act creates no right or benefit
that can be enforced by any person in any
action. Section 401(a)(6) states that any
agency rule for which a general notice of
proposed rulemaking has been promulgated
after October 1, 1995 shall be subject to judi-
cial review as provided in Section 401(a)(2)
(A) and (B).

U.S. SENATE,
OFFICE OF THE SECRETARY,
March 10, 1995.
Hon. DIRK KEMPTHORNE,
U.S. Senate,
Washington, DC.

DEAR SENATOR KEMPTHORNE: Per our con-
versation of March 9, 1995, | am writing to
confirm that in the counting of days in the
U.S. Senate, a sine die adjournment will re-
sult in the beginning again of the day count-
ing process and that the sine die adjourn-
ment of a Congress results in all legislative
action being terminated and any process
ended so that it must begin again in a new
Congress.

Hoping this may be of help. | remain,

Sincerely,
ROBERT B. DOVE,
Parliamentarian, U.S. Senate.

WILLIAM F. CLINGER,
ROB PORTMAN,
DAVID DREIER,
Towm DAvIs,
GARY CONDIT,
CARDISS COLLINS,
EDOLPHUS TOWNS,
JOE MOAKLEY,
Managers on the Part of the House.

DIRK KEMPTHORNE,
BiLL ROTH,
PETE V. DOMENICI,
JOHN GLENN,
J.J. EXON,
Managers on the Part of the Senate.

VACATING OF SPECIAL ORDER

Mr. STEARNS. Mr. Speaker, | ask
unanimous consent that the 5-minute
special order granted to the gentleman
from Missouri [Mr. TALENT] for
Wednesday, March 15, 1995, be vacated.

The SPEAKER pro tempore (Mr.
JONES). Is there objection to the re-
quest of the gentleman from Florida?

There was no objection.
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SPECIAL ORDERS

The SPEAKER pro tempore (Mr.
JONES). Under the Speaker’s announced
policy of January 4, 1995, and under a
previous order of the House, the follow-
ing Members are recognized for 5 min-
utes each.

CONGRESSIONAL RECORD —HOUSE

TERM LIMITS: BRING IT TO A
VOTE

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Oregon [Ms. FURSE] is rec-
ognized for 5 minutes.

Ms. FURSE. Mr. Speaker, | am here
today to talk about promises. The Re-
publicans have not lived up to their
promise with the American people.
Today we were supported to vote on
term limits and on the first day of this
session, | introduce a term limits bill

that mirrors the one passed in my
home State of Oregon. Oregonians
overwhelmingly support term limits,

and the majority of Americans do, too,
and by all of the talk by Republicans,
you would think they supported term
limits too. But apparently not so.

The leadership will not schedule a
vote on term limits today because a lot
of those people who campaigned on
term limits have suddenly gotten
squeamish now that they are in office.
Our current Republican Speaker has
served in Congress for 28 years. That is
what | call a career.

By not voting on term limits today,
Republicans are saying that maybe
they don’t care what their constituents
want. Maybe they just want to stay in
office.

Most of those Republicans who
signed this Contract With America said
they are proud of it and they keep say-
ing so. That contract has been rushed
through Congress. Most of the issues
being voted on have never been scruti-
nized in a hearing or allowed full pub-
lic comment. But Republicans don’t
seem to have any problem voting any-
way on those very important issues.

For instance, when the contract
called for slashing laws that protect
our health and our environment, laws
like clean air and clean water, they
had no problem scheduling a vote.
When the contract called for taking
away the number of cops on the street,
no problem then for scheduling a vote.
When the contract calls for taking
away the rights of women and children
and seniors to get fair treatment when
a company knowingly harms them,
again, no problem scheduling a vote.

But | want to remind all of us that
the contract also called for a vote on
term limits. We were supposed to vote
on that today and tomorrow, but guess
what? That is a vote that affects Mem-
bers of Congress.

Now, we are not talking about hurt-
ing women and seniors and children
and the environment or civil rights, no,
not when we talk about term limits.
What we are talking about is Members
of Congress, about their jobs, their
power, their incomes. Now we are talk-
ing about something that actually af-
fects us.

I think that that is outrageous. |
think that the business of this Con-
gress is to keep our promises, and the
reason why the public has such a low
regard for Congress is because law-
makers put their interest in front of
their constituents.
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I came to Congress to do a job, not to
get a job. | came here to change the
spending priorities of Congress, to pro-
tect a woman’s right to choose and to
make our streets safer for all our citi-
zens and, when my work is done, | will
go back to my farm in Hillsboro, OR.

It has been an honor and it is an
honor to be a public servant and | am
proud to keep the promise I made to
my constituents. | an here to fight for
them. But | am not here to make a ca-
reer out of it. | call on the majority to
be honest with the American people,
bring up term limits for a vote now,
today, or tomorrow.

Mr. ROHRABACHER. Will the gen-
tlewoman yield?

Ms. FURSE. | yield back the balance
of my time.

Mr. ROHRABACHER. Would the gen-
tlewoman yield for a question?

Ms. FURSE. Yes.

Mr. ROHRABACHER. Your com-
plaint today is we did not bring up the
term limit votes today. Is there some
doubt in your mind that it will be
brought up during the first 100 days as
was promised the American people.

Ms. FURSE. The vote was scheduled
for today and tomorrow; and Thursday
evening, at the very last moment, | re-
ceived the word that we were not going
to vote on term limits.

Mr. ROHRABACHER. Is there any
doubt in your mind—our Contract With
America said it would be within the
first 100 days there would be a vote on
this issue.

Ms. FURSE. It makes me very doubt-
ful. It raises a strong doubt. Why have
we been voting on things that hurt
children and women and the environ-
ment and civil rights, like the fourth
amendment?

Mr. ROHRABACHER. So the gentle-
woman has a doubt that the Repub-
licans mean to bring this up to a vote.
I would hope that the people that have
that doubt, and if we do bring it up for
a vote, that they will then understand
the Republicans are keeping their
pledge.

Ms. FURSE. | would hope they would
keep their pledge on time. | would hope
we would vote on this only issue that
affects us as Members of Congress, and
I yield back the balance of my time.

Mr. ROHRABACHER. Would the gen-
tlewoman answer one other question?
When have the Democrats for the last
40 years had such a vote?

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Virginia [Mr. BATEMAN] is
recognized for 5 minutes.

[Mr. BATEMAN addressed the House.
His remarks will appear hereafter in
the Extensions of Remarks.]

NOTABLE WOMEN OF HISTORY

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
woman from Colorado [Mrs. SCHROE-
DER] is recognized for 5 minutes.
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