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Mr. LEVIN, Mr. POMEROY, Mr.

VOLKMER, and Mrs. MEEK of Florida
changed their vote from “‘aye’ to ‘“no.”

Mr. ROTH changed his vote from
‘“no’ to “‘aye.”

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

PERSONAL EXPLANATION

Mrs. COLLINS of Illinois. Mr. Speak-
er, yesterday | was on the floor talking
and omitted voting on rollcall 184.

If 1 had been paying attention, |
would have voted ‘“‘aye’ on rollcall 184.

PRIVATE PROPERTY PROTECTION
ACT OF 1995

The SPEAKER pro tempore (Mr.
QUINN). Pursuant to House Resolution
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101 and rule XXIII, the Chair declares
the House in the Committee of the
Whole House on the State of the Union
for the further consideration of the
bill, H.R. 925.
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IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the fur-
ther consideration of the bill (H.R. 925)
to compensate owners of private prop-
erty for the effect of certain regulatory
restrictions, with Mr. SHUSTER in the
chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose on Wednesday,
March 1, 1995, 29%> minutes remained in
general debate. The gentleman from
Florida [Mr. CANADY] has 14¥> minutes
remaining, and the gentleman from
Michigan [Mr. CoNYERS] has 15 minutes
remaining.

The Chair recognizes the gentleman
from Florida [Mr. CANADY].

Mr. CANADY of Florida. Mr. Chair-
man, | reserve the balance of my time.

Mr. CONYERS. Mr. Chairman, | yield
3 minutes to the gentleman from Illi-
nois [Mr. PORTER].
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Mr. PORTER. Mr. Chairman, any
honest person must admit that there
have been instances of regulatory over-
Kill in our Government. But this legis-
lation is legislative overkill in the ex-
treme. It will turn on the litigation tap
with an absurdly low threshold for
compensation of 10 percent. It will
mean, Mr. Chairman, that every single
regulation will be the subject of a law-
suit and every application of every reg-
ulation will be the subject of a lawsuit.
Why would the lawyers not want to
take it to court, roll the dice and see if
they can get a recovery?

| take a back seat to no one in this
Chamber in terms of my fiscal conserv-
atism, and | cannot support this bill
because it will create a new entitle-
ment that will cost Government so
much money that no Republican ought
to support it.

I will be offering, Mr. Chairman, an
amendment with the gentleman from
Michigan [Mr. EHLERS], the gentleman
from California [Mr. FARR], and the
gentleman from Texas [Mr. BRYANT]
that is the essence of legislation intro-
duced in the Senate by Majority Lead-
er DOLE as Senate bill S. 22. It is his
answer to the takings problem. It is
legislation that is based upon an Exec-
utive order issued by Ronald Reagan.
Our amendment, like Mr. DOLE’s bill,
Mr. Chairman, leaves takings under
the Constitution, where they belong,
unless the agency fails to do a private
property taking impact assessment be-
fore issuing any regulation. If the
agency fails to do an assessment, then
the Canady-Tauzin compensation
scheme applies.

We should follow the Constitution,
Mr. Chairman. It has worked very well
for the last 200 years.
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Finally, let me say that the Canady-
Tauzin approach is a minority mental-
ity approach. We are in the majority in
this Chamber today and if there is a
problem with the Endangered Species
Act, let’s change the act. If there is a
problem with the wetlands law, let’s
change the law. But let’s not write an
entire new entitlement program that
will cost the Government hundreds of
millions of dollars in expenses. Let’s
instead support the approach that we
will offer in our amendment that says
let’s look at the impact of a regulation
on private property, let’s ensure that
the Government knows very well what
it does, and let’s then follow the Con-
stitution which has served us well. If
the impact statement is not done, we
can then go to the approach offered by
the gentleman from Florida [Mr.
CANADY] and the gentleman from Lou-
isiana [Mr. TAUZIN].

I urge Members to support the Dole
approach to the amendment | will offer
later.

Mr. CANADY of Florida. Mr. Chair-
man, | yield 2 minutes to the gen-
tleman from Michigan [Mr. SMITH].

(Mr. SMITH of Michigan asked and
was given permission to revise and ex-
tend his remarks.)

Mr. SMITH of Michigan. Mr. Chair-
man, the point is that we need to make
some changes. There is a problem in
this country where we have started
passing on unfunded mandates to cities
and counties to let them pay for our
philosophy changes. This is also a prob-
lem where we are passing mandates on
to individuals to let them pay for our
philosophical changes, while we are
taking away people’s property, some-
times by poorly written laws, some-
times by poorly written regulations,
sometimes by overzealous Government
agents.

I am a farmer from Michigan. Let me
share with you a couple of farm stories.
A vegetable farmer was ordered to stop
farming when two endangered species
were discovered on his farm. The farm-
er was told he would be allowed to re-
turn to farming if he gave the Govern-
ment 1 square mile of his property and
a mitigation fee of $300,000. When the
farmer refused this offer, he was fined
$300,000. That was 10 years ago. The
farmer is still fighting.

A family of cabbage growers cannot
farm 450 acres of its farmland because
the Army Corps of Engineers declared
this acreage to be a wetland. Because
of the prohibitive court fees, the fam-
ily could not afford to challenge the
decision.

Close to me, a couple of odd miles
away from my farm in Michigan, a
farmer had almost one-quarter acre
within the boundaries of his otherwise
tillable land but that small little strip
with a couple of cattails, the farmer
had to drive 2 miles around to get to
the other side because that farmer was
not allowed to plow through it or have
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the penalties of losing his Federal farm
program payments.

In closing, look, we have got a bill
here. If it needs perfecting, we have got
essentially an open rule. Let’s come up
with the amendments to make it bet-
ter. The point is we have got to do
something in this country because we
are depriving a lot of people of their
living because we are taking away
their property.

Mr. CONYERS. Mr. Chairman, | yield
3 minutes to the gentleman from Lou-
isiana [Mr. TAUZIN].

Mr. TAUZIN. Mr. Chairman, | thank
the gentleman from Michigan [Mr.
CONYERS] for yielding me the time.

Members of the House, this debate
was opened by a discussion of a case
entitled Bowles versus United States.
My friend the gentleman from Florida
[Mr. CANADY] called that case to our
attention.

I want Members to know a little bit
more about Mr. Bowles. Mr. Bowles
was a member, in fact an officer of a
conservation group in Brazoria County,
TX. He was one of the good guys. The
group was designed to watch the Corps
of Engineers so it did not give permits
it should not give out. He was a mem-
ber of the Texas Nature Conservancy, a
good guy. He bought a lot in Brazoria
County in a subdivision in 1980. In 1984
when he came to build on that lot, he
was told he needed a 404 permit from
the Corps of Engineers, a wetlands per-
mit. In 1984, the corps denied him the
right to build on his lot even though
neighbors had built up next to him all
around that subdivision.

He then filed suit in the Court of
Claims. Ten years later, in March 1994,
Mr. Bowles was finally awarded a judg-
ment against the Government of the
United States for the value of his lot.
For 10 years our Justice Department,
our Government, our Justice Depart-
ment, fought him in court day and
night telling the court we should not
have to pay him or if we had to pay
him, we should pay him some dimin-
ished value of his lot, something like
what it was worth after the Govern-
ment regulated it.

When Judge Loren Smith wrote the
decision just last year after 10 years of
litigation, Judge Loren Smith said,
“There must be a better way to bal-
ance legitimate public goals with the
fundamental individual rights. Courts,
however, cannot produce comprehen-
sive solutions.”

Judge Loren Smith begged us to have
this debate today, begged us to set
down the guidelines for Government
compensation of private citizens whose
property is taken because of Federal
regulations. Judge Loren Smith’s call
for us to act is a call upon all of us to
protect, for little landowners like Mr.
Bowles, who fought for 10 years and
never got past the Court of Claims, for
their rights under the fifth amend-
ment.

Most citizens cannot get it after 10
years in the Court of Claims. Most
have to go all the way to the Supreme
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Court, such as Mr. Lucas did from
South Carolina. Others are struggling.
In the Florida Rock case, it started in
1978, it has been in the circuit court of
appeals three times and has been re-
manded to the lower court. Citizens
cannot afford a $500,000 trip through
the court system to find out whether
the Government took their property,
took their farm, took their subdivision
lot, took their ranch, took their for-
estry lands. We ought to have a simpler
system for citizens who cannot afford
big lawyers, cannot afford to spend 10
years in court, cannot afford $500,000 of
court fees. We ought to have a better
way for citizens in our country to get
their basic rights under the Constitu-
tion.

Remember what the court said in
Dolan. This is a sacred right, a civil
right under the fifth amendment.

Mr. CANADY of Florida. Mr. Chair-
man, | yield 2 minutes to the gen-
tleman from Tennessee [Mr. WAMP].

(Mr. WAMP asked and was given per-
mission to revise and extend his re-
marks.)

Mr. WAMP. Mr. Chairman, | am com-
pelled to take to the well today to
speak about private property rights
and the pending legislation, H.R. 925,
because | believe few issues touch clos-
er to the hearts of most Americans
than their right to own their property.
It is also the issue that is close to my
heart, because | come from a real es-
tate background—that is how | made
my living before coming to Congress.

More importantly, it is one of the
fundamental rights guaranteed to us
by the Constitution, and | ran for Con-
gress on a platform of upholding the
Constitution, and, like the rest of my
colleagues, took an oath upon taking
office that | would uphold that Con-
stitution.

I remind my colleagues of that oath
and of the words immortalized in our
Constitution, specifically amendments
number 5 and 14:

No person shall be deprived of life, liberty,
or property [emphasis added] without due
process of law; nor shall private property be
taken for public use without just compensa-
tion.—5th Amendment (part of the Bill of
Rights)

This sentiment is reiterated in the
14th amendment, extending that pro-
tection to our citizens from that ac-
tions of States:

* * *nor shall any State deprive any per-
son of life, liberty, or property [emphasis
added], without due process of law (Section
1)* * *. The Congress shall have the power to
enforce, by appropriate legislation, the pro-
vision of this article. (Section 5)

Clearly, the defining document of our
Government seeks to protect the
American Dream—to own property, to
own land, to have a stake in something
that is your own. Congress is supposed
to make laws to protect that dream.
Clearly, many of the laws Congress has
made and the regulations that came
out of those laws do just the opposite.
H.R. 925, the takings bill, seeks to cor-
rect this situation, by treating regula-
tions that render a person’s property
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useless, unsellable, or even worse, into
a liability, by treating those regula-
tions as takings of private property
and cause for compensation by the
Government, as guaranteed by the fifth
amendment. Such rules mean that the
Government must think twice about
the reclassification of land or other
property, or at the very least com-
pensate the owners—our citizens—
when making those decisions.

Private Property: It is what sepa-
rates us from those countries that pre-
tended to be democratic, that pre-
tended to be republics, that pretended
to be representative, that pretended to
be market oriented, that pretended,
Mr. Chairman, to be free. | respectfully
urge my colleagues to pass H.R. 925.

Mr. CONYERS. Mr. Chairman, | yield
3 minutes to the gentlewoman from
Colorado [Mrs. SCHROEDER].

Mrs. SCHROEDER. | thank the gen-
tleman from Michigan for yielding me
the time.

Mr. Chairman, | came to talk a bit
about the makings part. We are going
to hear takings, takings, takings, but I
think unless we pass my amendment,
the taxpayer is going to be in the tub
for a tremendous amount of money. Be-
cause what we forget is very often
what the Federal Government is doing
also increases the value of land by a
significant amount.

There are many areas where | can
talk about that. If you look at dredg-
ing harbors, if you look at propping up
beaches, if you look at planting trees,
if you look at creating national parks,
building roads, creating accessibility,
all of these things give the land around
it a much higher value. Is it not inter-
esting that we ignore that?

People will say to me, ““Oh, yeah, but
then you tax the increased value.”
Well, the Federal Government does not
get that. That is the State govern-
ment. | think many of the times when
what we are going to hear is a taking,
we could also flip that and find it as a
making. In other words, what the Gov-
ernment might be doing is making the
person’s property much more valuable.

But the person can say, ‘“Yeah, but |
don’t want to use it for that, | don’t
want to sell it for that. | want to in-
stead be a shepherd and run sheep”
rather than sell the land for something
else. So they sue for their lack of abil-
ity to run sheep.

That is really phony. You are going
to pay for that and you have also got
land that is incredibly enhanced.

One of the areas that | thought I
would bring to mind is in particular
farm subsidies. | do not know if people
are aware of this, but it has been prov-
en over and over that farm subsidies
annually add $83 billion to $111 billion
a year in land values in the United
States. That is a lot of money.

Obviously there is a difference be-
tween $83 billion and $111 billion, but
whichever number you want to pick,
economists say that if we did away
with farm subsidies that come from the
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Federal Government, land properties
would drop somewhere in that range.

Obviously it would be a disaster, be-
cause banks have money loaned on
that basis and so forth. Farm subsidies
enhance the average value of the aver-
age farm in America somewhere be-
tween $120,000 a year and $440,000 a year
if you want to break it down to just the
average farm in America.
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I think it is pretty ridiculous not to
recognize this part of it, and | think if
we are not careful when we get all done
we are going to have one more thing
which causes the American people to
pay, pay, pay and they never get any-
thing back, and we are going to find
just a few people are very enhanced by
this, and a few taxpayers are going to
be left paying the billions.

I urge Members to listen to this de-
bate very, very carefully.

Mr. Chairman, we will be spending a lot of
time talking about takings. But, makings is the
other side of this issue. Makings are when ac-
tions by Federal agencies increase the value
of private land. Makings should be included in
the takings debate. See, in many takings
cases, the taxpayer will be paying twice. First,
to increase the value of the property so that it
is useful, then again to compensate the prop-
erty owner who can't do exactly what they
want with it.

The Federal Government engages in myriad
activities on a daily basis that increase the
value of private property, or make money for
private property owners. For example, the
Government increases property values when it
creates a national park or forest adjacent to
one’s property. Likewise, when the Army
Corps of Engineers creates harbors and navi-
gation channels, restores beaches, or shores
up coastlines; the Bureau of Reclamation
brings irrigation water at subsidized costs to
agricultural property; the Federal Highway Ad-
ministration provides subsidized access to
property that was otherwise inaccessible and
previously valueless commercially; the Bureau
of Land Management issues permits to graze
cattle on Federal lands and the possession of
those permits increase the property value of
ranches. Federal regulatory action also safe-
guards property values by agency action to
halt or prevent contamination or other deg-
radation to property caused by activities of
neighboring property owners.

The largest and most easily quantifiable
making that that Federal Government creates
for private property owners is the agricultural
subsidy program. The taxpayer spends $10
billion on farm subsidies a year, and those
subsidies increase the value of farm property
by 15-20 percent. Because farming is not as
much a family business as it used to be, and
is now largely a corporate endeavor, this puts
deep pockets in the overalls of a small num-
ber of already well-endowed taxpayers.

In other words, farm subsidies make $83 to
$111 billion in land values for the 2.9 million
farmland owners in the country. And over half
of the Nation’s farmland is owned by a mere
124,000 property owners. However, the larger
the farm, the larger the subsidy.

Let me state that in another way: Farm sub-
sidies enhance the value of the average farm
by $120,000 to $440,000. When the farm pro-
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grams began, 25 percent of the U.S. popu-
lation lived on farms, and their annual income
was less than half that of nonfarm households.
Now less than 2 percent of the population
lives on farms, and the average income of
farm households is now greater than nonfarm
households. While the family farm has so far
evaded total extinction, the bulk of agricultural
business is no longer the picture painted in
American Gothic.

Farm subsidies make $1.5 to $2 billion for
farmland owners in my State of Colorado in
enhanced farmland values. Prices in California
are enhanced by up to $8.6 billion. Farmland
owners in lllinois and lowa made up to $7 bil-
lion, and in Texas up to $10 billion. In fact, in
7 of the 17 States represented on the House
Agriculture Committee, farm subsidy payments
from 1985 to 1994 represented more than a
quarter of the total farmland value in those
States. All due to Government action.

If that weren't enough, under the
“swampbuster” provision of the 1985 farm bill,
we already pay farmland owners not to farm
on wetlands. Not plowing wetlands is a pre-
condition to receiving farm subsidies. Farmers
who receive subsidies and then want to be
compensated for not being able to farm wet-
lands, are double dipping.

If, under H.R. 925, we compensate farmers
for limitations placed on their farmland by Fed-
eral regulation it will be the taxpayers, not the
farmer’s cows that will be milked.

The taxpayer has already paid an average
of $10 bilion a year into a program that
makes farming more profitable, and as a result
increases farmers’ property values. Now
you're asking the taxpayer to pay the farm
owner again for a taking based on inflated
land prices that the Federal Government cre-
ated to benefit the farmer?

The only taking going on will be the farm-
land owners taking their loot to the bank.

Mr. CANADY of Florida. Mr. Chair-
man, | yield 3 minutes to the gen-
tleman from lIdaho [Mr. CRAPO].

Mr. CRAPO. Mr. Chairman, | appre-
ciate the opportunity to address this
important issue. People in America un-
derstand that our Constitution pro-
tects private property. It was one of
the basic principles that our Founding
Fathers knew must be protected if our
Nation and the principles upon which
our Nation was built were to survive.

So they put into the Constitution a
protection that when the government
comes to take the property, the private
property of a citizen, that it must com-
pensate them.

What they did not foresee was a regu-
latory bureaucracy of the kind that we
have today that would figure out a new
way to get around that protection. In-
stead of simply coming and taking the
property, our Federal regulatory agen-
cies have now developed numerous
ways to simply regulate it in a way
that gives the benefit to the State of
what they need from the private prop-
erty without actually taking it.

We are seeing regulations grow rap-
idly that impact the ability of a person
to use his or her own private property.
In fact there is a joke that has been
said that now the right of private prop-
erty these days is the right to pay
property taxes and to use that property
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in the way that the State or the Fed-
eral Government tells you that you
must use it.

We certainly are not to that point
yet, but we are moving to that point
dramatically, and the purpose of this
act is to reassert the important prin-
ciple of private property rights protec-
tion.

This act, as has been said, requires
that when the Federal Government,
through its agency action, regulates
private property in a way that reduces
its value, that then the Government
must pay the private property owner
for telling them they must use their
private property or not use it in a way
for the social benefit of the good of the
country, and it must compensate for
that private property right.

I know today during the debate we
are going to see an assault on this bill.
That assault is going to take the form
of those who would say that it is going
to cost too much.

Frankly, we have agencies today that
do not look at the cost to the private
sector, to the private property rights
owners and, yes, this act is going to re-
quire them to look at it. But I am con-
fident that creative people will figure
out ways to accomplish the purposes of
the agencies under the law without dis-
regarding private property rights. And
if it becomes absolutely necessary,
that no other alternative can be found,
then let us use the private property
rights provision in this act to com-
pensate for whatever may be done.

There is also going to be a subtle but
nevertheless an attack on the concept
of private property, and some will be so
bold as to say it is a dated, antiquated
notion and we ought to proceed and let
our society proceed to undercut the
benefit of that principle. You will not
hear that said so directly today, but
you will hear many arguments like the
ones just heard that suggest that we
should pay for the benefits that are
provided by government to people as
well as the decreases in the values.

We have to recognize today that the
principle of private property rights was
one of the key principles upon which
this Nation was founded, and recognize
it is critical, and | urge all Members in
the Chamber to support it as we pro-
ceed.

Mr. CONYERS. Mr. Chairman, how
much time is remaining on this side?

The CHAIRMAN. The gentleman
from Michigan [Mr. CONYERS] has 6
minutes remaining, and the gentleman
from Florida [Mr. CANADY] has 7%> min-
utes remaining.

Mr. CONYERS. | yield myself such
time as | may consume.

Mr. Chairman, the simple fact of the
matter is the takings legislation is a
budget buster. We have already been
told by the Office of Management and
Budget that it will increase the deficit
by at least several billion dollars dur-
ing the fiscal years 1995 to 1998 alone.

The bill contains no provisions to off-
set the increased deficit spending.
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It creates, in effect, a new entitle-
ment program that will surely drive up
the deficit just as we are trying to do
the opposite. That is why we had to
have so many waivers of the budget bill
to even get this measure up on the
floor.

It will require a whole new class of
Federal officials to evaluate claims and
will lead to much more bureaucracy,
redtape, and litigations that will be
borne by ordinary American taxpayers.

In effect, H.R. 925 is a reverse Robin
Hood. Ordinary Americans will end up
paying to enrich wealthy speculators
and the 65 million homeowners would
lose because their tax dollars would go
to pay off speculators or also their
property values would fall because of
reduced health, safety, and environ-
mental protection that would other-
wise go to their communities.

The takings legislation is supported
by the mining companies, the devel-
opers, the industrial polluters. It is op-
posed by 30 State attorneys general.
Forty States have already rejected
takings legislation and even 9 have
gone as far as to adopt the assessment
legislation proposed and similar to the
Porter-Farr measure.

Please, let us not be fooled by the
biggest ripoff in the Contract With
America. We do not need takings legis-
lation that goes too far, as this does.

Mr. Chairman, | reserve the balance
of my time.

Mr. CANADY of Florida. Mr. Chair-
man, | yield 1 minute to the gentle-
woman from Washington [Mrs. SMITH].

Mrs. SMITH of Washington. Mr.
Chairman, | think as we listen to the
words today we have to listen very
carefully, because we just heard that
the takings legislation is a budget
buster. Now let us think about that.

If they believe there is that much
taking of American people’s property
that it is going to cost billions for the
government to pay these property own-
ers, we are basically standing here and
saying that the government as we are
standing is robbing the American peo-
ple and violating the constitutional
right to keep property, to own property
which is unique in the United States.

We are a people that can own prop-
erty free from the government taking
it from us, or we used to be.

Now listen very carefully today. If
they say that if we implement this bill
it will cost billions of dollars, they
have to also say very clearly that they
are robbing the American people of bil-
lions of dollars every day and violating
their constitutional rights.

Mr. CONYERS. Mr. Chairman, | yield
myself as much time as | may
consume.

Mr. Chairman, we have two points of
view here, one that the American peo-
ple are being robbed, and the second
one is that the 65 million homeowners
are going to be diminished because
their tax dollars are going to go out to
pay speculators on their property val-
ues.
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I think that the attorneys general in
the several States and the others who
have joined in opposition to this bill
are really more aware of the fact that
this is going to hurt property owners
rather than help them.

Forty States have rejected takings
legislation, 32 attorneys general have
opposed it, and this measure is opposed

with letters that have just come in
from throughout the government.
From the Environmental Protection

Agency we have a statement in opposi-
tion. The Interior Department has
weighed in. We have comments from
others as well that we are going to
make available to the Members as we
come across them. The Department of
Justice has now taken a position. So
we know where the interests of the or-
dinary homeowners lie; they lie in op-
position to this big ripoff for specu-
lators, for polluters and for mining in-
terests in America.

Mr. Chairman, | reserve the balance
of my time.

Mr. CANADY of Florida. Mr. Chair-
man, | yield 1 minute to the gentleman
from Texas [Mr. SMITH].

Mr. SMITH of Texas. Mr. Chairman, |
appreciate the gentleman from Florida
yielding time to me.

Mr. Chairman, today is Texas Inde-
pendence Day, a fitting occasion for us
to consider the Private Property Pro-
tection Act of 1995. This bill stands for
government accountability, freedom,
and fairness, essential virtues for
which our forebearers gave their lives.

As we consider this bill, it’s worth re-
membering what this legislation does
not do. It does not harm our ability to
protect the environment. If someone
thinks that preservation of the bald
eagle, protection of the spotted owl,
and conservation of certain wetlands
are important, they ought to be impor-
tant enough to pay for.

What is not fair is to ride roughshod
over certain people’s rights in order to
obtain environmental benefits at zero
cost. It’s not right to ask individual
landowners who own the property
where the golden cheeked warbler may
wish to, for example, to shoulder the
entire costs of protecting the bird.

Private property rights are not about
harming the environment. They are
about fundamental fairness—asking
the government to share the costs of
public benefits.

Mr. CONYERS. Mr. Chairman, | yield
2 minutes to the gentleman from Mis-
sissippi [Mr. TAYLOR].

Mr. TAYLOR of Mississippi. Mr.
Chairman, |1 would like to engage the
sponsor of the bill in a colloquy. I am
particularly much aware of the Federal
flood insurance program, since a good
portion of my district was devastated
during Hurricane Camille, after Hurri-
cane Frederick. As the gentleman
knows from the Federal flood insur-
ance program, the government goes in
and sets a minimum at which your
house can be built, so many feet off the
ground, so that the people of this coun-
try are not turning around and reim-
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bursing the same people over and over
every time there is a high tide.

It has turned out to be | think a very
good program and it has helped people
like myself to be able to live where |
live, but also set some reasonable
guidelines as to how | can construct
my house. | think it is a two-way
street.

My question is when the Federal
Government, through the Federal flood
insurance program, comes in and says
your minimum structure will look like
this, your minimal floor will be so
many feet off the ground so as to pre-
vent it from flooding every time there
is a high tide, does that constitute a
taking, because it has increased the
cost of my building my house?

Mr. CANADY of Florida. Mr. Chair-
man, will the gentleman yield?

Mr. TAYLOR of Mississippi. | yield
to the gentleman from Florida.

Mr. CANADY of Florida. Mr. Chair-
man, that issue, | think, will be clearly
addressed by the Tauzin amendment
which limits the scope of the coverage
of the bill to identified Federal pro-
grams, and the programs that are iden-
tified there would not include the Fed-
eral flood insurance program. So any
concern the gentleman would have |
think would be entirely eliminated by
the Tauzin amendment, and that is one
of the reasons we supported the Tauzin
amendment. | think it eliminates some
concerns about unintended con-
sequences that this legislation might
have, because we identify the specific
programs that are affected.

Mr. TAYLOR of Mississippi. But for
the sake of getting this on the record,
it is not the gentleman’s intention
through this legislation to ask the peo-
ple of lowa, the people of Kentucky, all
those people who live in areas that do
not flood, to subsidize people for build-
ing houses at sea level, knowing that
every time there is a heavy rain, every
time there is a high tide, they are
going to be going in changing all the
carpets and sheet rock and everything?

Mr. CANADY of Florida. That is ab-
solutely not our intention. The gen-
tleman is absolutely correct.

Mr. Chairman, | yield 30 seconds to
the gentleman from Pennsylvania [Mr.
GEKAS].

Mr. GEKAS. Mr. Chairman, | thank
the gentleman for yielding me this
time. | want to associate myself with
the remarks of the gentlewoman from
Washington [Mrs. SmiTH] who spoke
just a few minutes ago and to add to
her commentary the point that this is
not about tax dollars going to specu-
lators, as has been indicated by the
other side, but rather, passage of a bill
that will act as a deterrent to this
rampant takings picnic on which the
agencies have embarked over the past
years.

So, in the long run, there will be less
tax money used for condemnations and
eminent domain when the agencies re-
alize that they should not undertake
the odious form of takings that we
have suffered too long.
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Mr. CANADY of Florida. Mr. Chair-
man, | yield 5 minutes, the remainder
of my time, to the gentleman from
California [Mr. PomBO].

(Mr. POMBO asked and was given
permission to revise and extend his re-
marks.)

Mr. POMBO. Mr. Chairman, | thank
the gentleman for yielding.

I would like to close out this debate
on general debate on why this bill has
come up to the floor in the way it has
and why it is here at all.

Several years ago, as a cattleman in
the Central Valley in California, | was
faced with the frustrations of dealing
with the Federal Government and the
ever growing bureaucracy, and as | be-
came more and more involved with
what was going on with our Federal
Government, | made the decision to
come here and to fight for the property
rights of the people that | represent
and the people across this country.

Over the last 2 years that | have been
here, | have pleaded and | have begged
and | have tried to compromise on
every piece of legislation that has
come through here that affects private
property. And it is being in the minor-
ity party and what at that time was
the minority mindset in Washington,
not across the country, but here, it was
defeated time and time again, and in
our dealings with people like the gen-
tleman from Louisiana [Mr. TAUZIN],
the gentleman from Texas [Mr.
FIELDS], and the gentleman from Texas
[Mr. SMiTH], who carried those issues
for years, we were defeated over and
over again. And we would say, ‘“‘Look,
if you guys do it this way, you are
going to take away people’s private
property rights. You are making it al-
most impossible for someone to con-
tinue to farm, because their ranch is
not worth anything anymore. You are
forcing bankruptcies across this coun-
try because of the actions that are hap-
pening on this floor, because of the de-
cisions that are made in the ivory tow-
ers in Washington that say that we
know better than the people out in the
States, that we know better than the
people that are farming the land and
ranching the land.”

Well, you do not know better. Be-
cause my family has been on the same
ranch for four generations, and we take
care of it. And part of my heritage is
the wildlife that is on that property,
and we take care of it, and you are tak-
ing that away from us through your
regulations and your laws that you
have passed in this place in the past
several years.

That is why this country stood up
and said, ‘“Enough is enough. If you
take away someone’s private property,
you have got to pay them for that.”
Our forefathers understood that. That
is why they put it in as a civil right in
our Constitution that you cannot take
away people’s private property no mat-
ter what the goal.

Now, this bill, I admit, is a com-
promise. It is not what | wanted to do.
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I wanted to cover all private property,
and | wanted to cover all Federal regu-
lations. But I realize that we would not
pass that. So we did compromise. We
did narrow the scope.

The gentleman from Louisiana [Mr.
TAUZIN] is going to bring up the amend-
ment that narrows the scope. We com-
promised on what a threshold was. We
compromised on what private property
was. We narrowed this down dramati-
cally, so that it only affected four
major regulatory areas, and that it
only had a threshold of 10 percent, be-
cause | contend that if you take away
the value of someone’s car, you ought
to pay them for it.

I think that our forefathers were
very clear about what they meant.

Now, we are hearing all of this talk
about this is going to be a budget bust-
er. In fact, | heard someone a few min-
utes ago say this is going to cost bil-
lions of dollars. Well, if it did cost bil-
lions of dollars, are you admitting that
you are stealing billions of dollars
worth of private property and not com-
pensating for it? Is that what it is?
Well, that is not OK. That is not all
right.

If you take away someone’s private
property, you have to pay them for it,
and you set up all the regulatory mo-
rass and all the judicial steps you
want, it is still wrong, and we are try-
ing to rectify that situation. We are
trying to say that if you take away
someone’s private property, that you
have to compensate them for it. It is a
very simple concept that was grasped
by our forefathers over 200 years ago
that you cannot, as a tyrannical gov-
ernment, come in and take something
away from an individual and not pay
them for it.

This is probably the most important
vote that we have in the Contract With
America to me, and | believe that this
has to pass, and it will pass.

I urge your support.

Mr. GEJDENSON. Mr. Chairman, | rise in
opposition to H.R. 925 and urge my col-
leagues to defeat this ill-conceived measure. |
want to thank the gentleman from Massachu-
setts [Mr. FRANK] and the gentleman from
California [Mr. MILLER] for their efforts to point
out the substantial flaws in this bill.

H.R. 925, as reported by the Judiciary Com-
mittee, requires the Federal Government to
compensate any property owner whose prop-
erty is devalued by 10 percent or more as the
result of any agency action to limit its use in
virtually any way. While the Federal Govern-
ment has a special fund to pay compensation
claims, this bill requires claims to be paid out
of an agency’s budget.

| have several concerns about this bill. First
and foremost, it is at odds with the fifth
amendment and decades of consistent Su-
preme Court decisions. | firmly believe that the
Government must compensate property own-
ers when it takes their property for public pur-
poses as required by the fifth amendment.
When we take a parcel of land to build a high-
way or for another project it is only appropriate
to compensate the owner of that property.

However, the Supreme Court has consist-
ently ruled that the right to compensation does
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not apply when the owner retains ownership of
a parcel and can continue to derive economic
benefit from it. The Supreme Court has ruled
that compensation is required when a Federal
action eliminates every conceivable use of a
piece of property not just the most valuable
possible use. In addition, the Court has held
that a taking can only occur when the entire
piece of property is affected not merely a por-
tion of it. Furthermore, many lower courts
have consistently ruled that a taking cannot
occur if a landowner does not have a formal
development plan at the time the restrictions
are put into place.

Although some argue that the Court dra-
matically liberalized the definition of takings in
the 1980's, a close review indicates that the
major tenets remain unchanged. In Keystone
Bituminous Coal Association v. DeBenedictis
in 1987, the Court confirmed that the decision
on whether or not a taking has occurred must
be based on the effects of the action on the
property as a whole. In the Lucas case in
1992, the Court reiterated the premise that a
taking only occurs when all economic uses of
a parcel are barred by a particular restriction.
This bill sweeps longstanding precedent away
and replaces it with a framework that the Su-
preme Court and lower courts have repeatedly
rejected because it is at odds with what our
Founding Fathers intended.

This leads to my second concern that the
proponents of this legislation do not under-
stand all its possible effects. They cannot tell
us definitively what agency actions will or will
not require compensation. The language of
this bill is so vague and general that | believe
it is impossible to determine which agency ac-
tions will be defined as working to prevent an
identifiable hazard to public health and not re-
quire compensation. The bill does not define
this concept and provides agencies with no
guidance whatsoever. | believe that agencies
will be so fearful of massive compensation
claims that they will narrowly interpret this
concept, thereby jeopardizing public health.
The bill is purposefully vague to force agen-
cies to constantly second-guess their actions
and ultimately limit few activities.

Moreover, the bill's sponsors cannot tell us
exactly how much it will cost the American
taxpayer. The absence of accurate cost esti-
mates is very disturbing to me especially as
this body considers a multibillion rescission
package which falls disproportionately on low-
income Americans and a balanced budget
amendment to the Constitution which could re-
quire us to cut the budget by more than $1 tril-
lion over the next several years. While all
these discussions about cutting government
spending are going on, my Republican col-
leagues are moving forward with a bill that
could cost the American people untold hun-
dreds of millions of dollars. It is imperative that
our colleagues understand that the costs of
this bill will be borne by Americans coast to
coast who will very likely be adversely affected
by actions of other property owners. The vast
majority of Americans will be required to pay
a very small number of landowners not to take
actions which could jeopardize public health,
safety and the environment. It is outrageous to
ask the American people to pay hundreds of
millions of dollars to developers and large
companies so that they won't take actions
which put the public at risk.



H 2500

Finally, this bill has the potential to under-
mine an agency’s ability to carry out its statu-
tory duties because it requires compensation
from agency’s budgets rather than from the
existing government maintained compensation
fund. The bill does not mention limiting com-
pensation if it would adversely affect an agen-
cy’'s ability to carry out its duties. Instead, it
would require an agency to shift funds from
programs to pay unprecedented compensation
claims. Claims against the Environmental Pro-
tection Agency could divert funds from efforts
to protect air and water quality and clean up
Superfund hazardous waste sites. Claims
against the Department of Interior could re-
duce funding for our national parks and recre-
ation areas. While the bill allows agencies to
come to Congress for additional money, it is
disingenuous to suggest that funds will be
forthcoming as we are moving to slash Fed-
eral spending. Once again, these funding pro-
visions demonstrate that this bill is a veiled at-
tack on regulatory action of virtually any type.
Agencies are being given the unmistakable
signal that they will be penalized if they at-
tempt to regulate land use.

Mr. Chairmen. H.R. 925 is a massive new
entitlement for a select few and will be paid for
by ordinary Americans who will ultimately feel
the effects of allowing landowners to fill wet-
lands or mine habitat of endangered species.
Finally, H.R. 925 is a budget buster purely and
simply. If we truly want to protect the Amer-
ican taxpayers, we should defeat this meas-
ure.

Mr. FAZIO of California. Mr. Chairman, | am
on record as being a strong supporter of pri-
vate property rights. Private property rights are
an integral part of the protections guaranteed
to us all by the Constitution of the United
States.

Each of us in this Chamber can point to ex-
amples in our own districts where property
rights have been stepped upon by overzeal-
ous governmental intrusions. There must be a
change.

As a strong supporter of property rights, it is
ironic that this legislation has been so difficult
to embrace enthusiastically.

We can debate whether the American peo-
ple know or care about the details of the Con-
tract With America. In my view, those details
are not permeating beyond the beltway.

Setting that question aside, the sketchy na-
ture of the contract is an advantage for pro-
ponents of the unamended bill because this
bill is not the bill Republicans set forth in the
Contract With America. Simply put, the bill, as
brought to the floor, represents an extreme
position, not the more reasonable position set
forth in the Contract With America.

The bill is more extreme than the bill intro-
duced by the Senate majority leader. It's more
extreme than the position taken by Ronald
Reagan in his 1988 Executive order. And, the
bill is more extreme than the Contract With
America in two fundamental ways.

First, the bill requires the Federal Govern-
ment to compensate owners of private prop-
erty whenever a Federal agency’s action de-
creases the fair market value of their property
by 10 percent or more. The Key here is the
10-percent figure.

On the other hand, the Contract With Amer-
ica called for compensation when the property
value was diminished by one-third, which is 33
percent. The 33-percent figure in the contract
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was replaced with the 10 percent in the bill for
purely political purposes.

The Republican leadership wants to set the
mark so low that reasonable people who sup-
port property rights will have to give serious
consideration to the impact of the 10-percent
threshold.

Lowering the threshold to 10 percent flies in
the face of two centuries of Supreme Court
precedent. Both proponents and opponents of
the bill agree that takings clause jurisprudence
is too complicated and unclear. Nevertheless,
the 10-percent threshold is not the answer. It
was meant to force even the most staunch pri-
vate property rights advocates like me to con-
sider the crippling effect of the 10-percent rule.

Mr. TAuzIN from Louisiana is without a doubt
the most adamant supporter of private prop-
erty rights in this body. As a Member of the
majority and now the minority, Mr. TAUZIN is
recognized by Members of both parties as the
leading advocate for property rights. Yet, even
Mr. TAuzIN thinks that the 10 percent threshold
is too restrictive.

Real reformers care more about giving small
landowners regulatory relief than they care
about political agendas. | want real improve-
ment, not some purely symbolic act that is
sure to die in the Senate.

Second, the bill differs from the Contract
With America in the scope of the laws af-
fected. The bill applies to any Federal law, not
just those where there has been abuse. In
contrast, the Contract With America was lim-
ited to the wetlands provisions of the endan-
gered species act, the clean water act, rec-
lamation law, and the farm bill.

Again, those of us who want real reform be-
lieve that we should focus on the laws that are
the real source of the our constituents’ frustra-
tion. The bill's shotgun approach misses the
real target—the laws where abuse has
occured.

| am glad that this House considered and
passed the Tauzin amendment.

By passing the Tauzin amendment, this
House sent a strong signal that we want real
reform. As amended, the bill now requires the
Federal Government to compensate owners of
private property whenever a Federal agency’s
action decreases the fair market value of their
property by 50 percent or more.

In addition, the Tauzin amendment limits the
scope of the bill to the major laws that have
been abused—the Endangered Species Act,
the Clean Water Act, reclamation law, and the
farm bill.

My constituents have placed their trust in
me to be their voice on these issues. This bill
still needs more work. We will have an oppor-
tunity to make needed refinements if the Sen-
ate passes a similar version of this bill and
brings it back to the House for conference.

My vote here on the floor of the House of
Representatives is a great honor and tremen-
dous responsibility—one that | take very seri-
ously. | am voting for final passage of H.R.
925 in support of the community leaders,
farmers, small business owners, and individual
citizens in my district who have expressed
their frustration with regulatory burdens.

Mr. MINETA. Mr. Chairman, | rise in strong
opposition to the bill H.R. 925, the Private
Property Protection Act of 1995.

Mr. Chairman, | firmly believe that property
rights is one of the most important constitu-
tional guarantees we have as Americans. | am
pleased to say that we currently have a bal-
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anced system that adequately safeguards
those rights.

To protect property owners against unrea-
sonable Government regulation, the courts
have developed, over a more than 70-year
span, an extensive body of law to address the
issue of regulatory takings. They have gen-
erally taken a fact-intensive, case-by-case ap-
proach to determine if regulatory limitations
are severe enough to warrant compensation
for the owner.

The courts have concluded that Government
regulation would have to result in an almost
total elimination of value of the entire property
before they would find that a taking has oc-
curred. This is the current constitutional stand-
ard as established by the Supreme Court.

Under this bill, a mere 10-percent reduction
in the value of that portion of the property
which is affected by a regulation would trigger
compensation. The 10-percent cutoff is one of
many provisions that are fertile grounds for liti-
gation, especially in view of the variability in
appraisals. For example, the courts will have
to determine whether the diminution was 11
percent or only 9 percent.

This drastic lowering of the threshold would
encourage developers to deliberately propose
the most damaging use of property just to re-
ceive payments in exchange for more respon-
sible and still profitable use.

Proponents of this bill in committee even re-
jected an amendment that would preclude
payment to an owner who, at the time of ac-
quiring the property, knew or should have
known that the use of the property would be
limited by an agency action. So now large
land speculators can go scouring the country
buying up properties that are likely to be regu-
lated, with the expectation of demanding ran-
som from the Federal Treasury. Why should
we create this entitlement to pay fraudulent
claims?

At the other extreme, the bill imposes un-
reasonable restrictions on the use of private
property. It does so by subjecting a subse-
quent purchaser to limitations on land use
even where the condition that gave rise to the
limitation no longer exists, and the purchase
price reflects that. And there is no requirement
that subsequent purchasers be notified that
the property they are buying is subject to a
limitation that can be lifted only if a previous
owner disgorges compensation he has re-
ceived in the past.

The exclusions for uses considered to be
nuisances under State or local law, or for reg-
ulations to prevent identifiable public health or
safety hazards or damage to neighboring
properties, are inadequate to protect public
health and safety. Federal environmental laws
are often enacted because not all pollution is
unlawful or is a nuisance under State or local
law. Why do taxpayers have to bribe polluters
in order to stop their anti-social behavior?

The bill puts the Federal Government in the
untenable position of having to pay compensa-
tion no matter what course it adopts. Denying
a landfill permit to the owner of the proposed
site would trigger compensation. But granting
the permit may prompt nearby residents to as-
sert taking claims based on reduction in their
property value.

Implementing the provisions in this legisla-
tion would mean creating a whole new bu-
reaucracy to handle the anticipated mountain
of claims. Imagine the red tape.
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In addition, substantial resources are re-
quired for endless litigation—for example, over
such things as whether or not a limitation falls
within the exemptions. These costs, when
added to the costs of compensation, make the
possibility of balancing the budget a true fan-
tasy.

This bill, therefore, advances a radical new
theory that would severely constrain the gov-
ernment’'s ability to protect public health and
safety and the environment. It would create an
entitlement for large property owners, tremen-
dous windfalls for speculative developers, and
perverse incentives for polluters. It would add
layers of bureaucracy, realms of red tape, and
enormous fiscal demands, without correspond-
ing benefits.

That's why the National Conference of State
Legislatures, the National Governors’ Associa-
tion, the National League of Cities, the West-
ern Land Commissioners Association and 33
State attorneys general are all against this leg-
islation.

Why are we not listening to the States, who
strenuously oppose this legislation? States
recognize that the Federal Government plays
an important role in protecting citizens, and
that the property rights of certain landowners
must be balanced against the property and
other rights of their neighbors.

As cautioned in testimony by the National
Conference of State Legislatures, “Compensa-
tion-type taking legislation not only has the
ability to weaken the Federal Government's
resolve to apply its laws, but it also has the
ability to financially cripple the Federal agen-
cies which implement such laws.”

We have been accepting States’ views in
considering other legislation recently. Why are
States’ views not equally deserving of our con-
sideration today?

We should heed the States’ advise and vote
“no” on this bill.

Mr. EMERSON. Mr. Chairman, | rise today
in strong support of both H.R. 925, and of the
voices of private property owners that is being
heard loud and clear by the conservative ma-
jority in Congress today. Clearly, the Fifth
Amendment to the U.S. Constitution is one of
the greatest liberties ever given to the free
world. However, in recent years, private land-
owners have seen the Federal Government
and radical “preservationist” groups infringing
on private property rights protected by the
Fifth Amendment.

The Fifth Amendment of the U.S. Constitu-
tion provides in part that “no person shall be
deprived of life, liberty or property without due
process of law; nor shall private property be
taken for public use, without just compensa-
tion.” Today, we continue to see a growing ef-
fort to make private property owners bear the
burden and costs of government decisions—
decisions that are ostensibly made in the inter-
est of the public at large, but reach beyond
the protection of public health and safety and
other appropriate, historically sanctioned pur-
poses.

Indeed, for too long, our private property
protections have been eroded and our basic
constitutional liberty—the protection of private
property rights—has been undermined by a
largely unelected, ivory-tower elitist class cen-
tered in Washington. Now, we have the oppor-
tunity to preserve our long-cherished liberties
by supporting H.R. 925 and the Tauzin sub-
stitute.
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The Supreme Court has recently shown out-
right support for private property right protec-
tions. Unfortunately, private land owners are
still subject to harassment from elements of
the Clinton administration. This very day,
unelected government officials from the EPA
and the Interior Department in particular, along
with the Washington environmental lobby are
pushing the “communitarian” approach to gov-
erning, making private property owners bear
the burdens and costs of what are really sub-
jective government land-use decisions.

Mr. Chairman, plain and simply, private
property rights are the foundation for all eco-
nomic progress and this premise must be
maintained. Farmers, ranchers, small busi-
nesses, and related enterprises must feel se-
cure in the ability to retain the fruits of their la-
bors—not further frustrated by being forced to
grapple with further regulatory burdens. Pro-
tecting these liberties for generations of Mis-
sourians and Americans to come is my goal
that we can help achieve through successful
passage of H.R. 925.

Mr. RICHARDSON. Mr. Chairman, as ap-
proved by a Judiciary Subcommittee last
week, H.R. 925 would allow any landowner
claiming as little as 10 percent diminishment in
their property value as a result of a Federal
Government regulation to sue the Government
for damages.

The Tauzin amendment is even worse. It
maintains the 10 percent level and adds a
new provision that would force the Federal
Government to buy property from landowners
if a regulation diminishes the value of the
property by more than 50 percent.

This blanket coverage in H.R. 925 will cost
Federal, State and local governments billions
of dollars in new taxes. American taxpayers
just cannot afford this price tag.

H.R. 925 is a prime example of government
bloat—it is a bureaucrats’ job employment bill
that jacks up costs, creates an even bigger
government and increases red tape.

In short, Mr. Chairman, it wields a meat
cleaver when a scalpel would be more appro-
priate.

This broad application of authority for land-
owners suits means that the Federal Govern-
ment will be on the hook for billions of dollars
in court fines from individuals who claim that
any Federal regulation—even reasonable ones
such as those that protect drinking water and
clean air—has diminished the value of their
property.

And of course, the people who would bear
the brunt of this financial foolishness are the
same people who elected us: the American
taxpayers.

But passage of H.R. 925 will be a costly
mistake for America for more than just budg-
etary reasons.

Takings means more than red tape, big gov-
ernment and bloated bureaucracy. It could
also cost us basic protections that safeguard
public health, protect workplace safety and en-
sure the value of our homes and our families.

For example, takings legislation could result
in the weakening of Federal protections for
safe drinking water, food inspection, and work-
place safety standards, and would even affect
local zoning regulations which protect the val-
ues of our homes and our property.

H.R. 925 replaces the Federal policy of “the
polluter pays” with “the people pay.” The
American people pay.
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This takings legislation would require the
Federal Government to pay people not to pol-
lute.

For example, if a landowner decided to con-
struct an incinerator on private property adja-
cent to a school or hospital and Federal regu-
lations prohibited such construction, the Fed-
eral government could be forced to pay the
landowner not to construct the incinerator be-
cause such a prohibition represented a dimin-
ishment of the value of his property.

This takings bill is supported by big busi-
ness, big developers and big industrial pollut-
ers who have said by their support of this leg-
islation that taxpayers should be forced to pay
them to follow basic health and safety laws.

H.R. 925, does not explicitly limit compensa-
tion to property within the United States. It
could require compensation for agency actions
that affect property overseas.

H.R. 925 is not explicitly limited to property
owned by individual American citizens. This
could mean that H.R. 925 would require pay-
ments to domestic or foreign corporations. Not
average Americans, not the little guy, but big
corporations that are not necessarily even in
this country.

H.R. 925 sets no limit on the amount to be
paid for government limits on any individual
property. This means that individuals could re-
ceive multiple compensation for different gov-
ernment actions on the same property.

H.R. 925 is not a remedy for small land-
owners and average Americans, its an entitle-
ment program for big businesses.

Even if we add the Tauzin language to H.R.
925, and | don't believe we should, this legis-
lation would force the American taxpayer to
sign a blank check that could bankrupt the
U.S. Treasury.

The Congressional Budget Office and the
Congressional Research Service have both
estimated the cost of payments due to govern-
ment actions taken under the wetlands provi-
sions of Section 404 of the Clean Water Act
alone to be in the billions of dollars.

H.R. 925 is a solution in search of a prob-
lem. It should be renamed the Bureaucrat and
Attorney Full Employment Act. It represents an
assault on the Treasury that our pocketbooks
cannot afford, and an assault on basic health
and safety standards that our people will not
stand for.

| urge a no vote on the Tauzin amendment
and a no vote on this ill-advised sham reform
legislation.

Mr. PACKARD. Mr. Chairman, for the past
40 years big government has ridden rough-
shod over our private property rights. The
American people suffer the consequences as
overzealous Federal bureaucrats administer
costly, outdated regulations. Our Republican
Contract With America works to restore our
Founding Fathers’ conviction that Government
act to protect our rights—not to violate them.

Ownership of private property lies at the
heart of the human experience. Burdensome
and costly regulations assault private property
rights. Government intrusion devalues land
and infringes upon the fundamental right of
private citizens to own land.

Our Republican regulatory reforms work to
compensate landowners when they are denied
the reasonable use of their land by overreach-
ing Federal regulations. The Private Property
Protection Act, H.R. 925, allows property own-
ers to seek compensation when a Federal reg-
ulatory action has reduced the fair market
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value of their property by 10 percent or more.
This bill provides property owners with a more
direct means of guaranteeing the constitutional
right to compensation for property takings.

Private property owners have paid the tab
for onerous Government regulations for too
long. The regulatory burden will continue to
rise if we do not act now. The Private Property
Protection Act establishes a clear pay back
procedure. It forces Federal agencies to
prioritize their needs and makes them ac-
countable to the needs of private property
owners.

Mr. Chairman, the Private Property Protec-
tion Act ensures that landowner rights will be
protected, not abrogated by Federal agencies.
The new Republican-controlled Congress con-
tinues to work for a smaller, less costly, and
less intrusive Government.

The CHAIRMAN. All time for general
debate has expired.

Pursuant to the rule, the committee
amendment in the nature of a sub-
stitute now printed in the bill is con-
sidered as an original bill for the pur-
pose of amendment and is considered as
having been read.

The text of the committee amend-
ment in the nature of a substitute is as
follows:

H.R. 925

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Private
Property Protection Act of 1995".

SEC. 2. RIGHT TO COMPENSATION.

(a) IN GENERAL.—The Federal Government
shall compensate an owner of property whose
use of that property has been limited by an
agency action that diminishes the fair mar-
ket value of that property by 10 percent or
more. The amount of the compensation shall
equal the diminution in value of the prop-
erty that resulted from the agency action.

(b) DURATION OF LIMITATION ON USE.—Prop-
erty with respect to which compensation has
been paid under this Act shall not thereafter
be used to the limitation imposed by the
agency action, even if that action is later re-
scinded or otherwise vitiated. However, if
that action is later rescinded or otherwise
vitiated, and the owner elects to refund the
amount of the compensation, adjusted for in-
flation, to the Treasury of the United States,
the property may be so used.

SEC. 3. EFFECT OF STATE LAW.

No compensation shall be made under this
Act if the use limited by Federal agency ac-
tion is proscribed under the law of the State
in which the property is located (other than
a proscription required by a Federal law, ei-
ther directly or as a condition for assist-
ance). If a use is a nuisance as defined by the
law of a State or is prohibited under a local
zoning ordinance, that use is proscribed for
the purposes of this subsection.

SEC. 4. EXCEPTION.

(a) PREVENTION OF HAZARD TO HEALTH AND
SAFETY OR DAMAGE TO SPECIFIC PROPERTY.—
No compensation shall be made under this
Act with respect to an agency action the
purpose of which is to prevent an
indentifiable—

(1) hazard to public health or safety; or

(2) damage to specific property other than
the property whose use is limited.

(b) NAVIGATIONAL SERVITUDE.—NO com-
pensation shall be made under this Act with
respect to an agency action pursuant to the
Federal navigational servitude.
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SEC. 5. PROCEDURE.

(a) REQUEST OF OWNER.—AN owner seeking
compensation under this Act shall make a
written request for compensation to the
agency action resulted in the limitation. No
such request may be made later than 180
days after the owner receives actual notice
of that agency action.

(b) NEGOTIATIONS.—The agency may bar-
gain with that owner to establish the
amount of compensation. If the agency and
the owner agree to such an amount, the
agency shall promptly pay the owner the
amount agreed upon.

(c) CHoicE oF REMEDIES.—If, not later than
180 days after the written request is made,
the parties do not come to an agreement, the
owner may choose to take the issue to bind-
ing arbitration or seek compensation in a
civil action.

(d) ARBITRATION.—The procedures that gov-
ern the arbitration shall, as nearly as prac-
ticable, be those established under title 9,
United States Code, for arbitration proceed-
ings to which that title applies. An award
made in such arbitration shall include a rea-
sonable attorney’s fee and appraisal fees.
The agency shall promptly pay any award
made to the owner.

(e) CiviL AcTION.—AN owner who does not
choose arbitration, or who does not receive
prompt payment when required by this sec-
tion, may obtain appropriate relief in a civil
action against the agency. An owner who
prevails in a civil action under this section
shall be entitled to, and the agency shall be
liable for, a reasonable attorney’s fee and ap-
praisal fees. The court shall award interest
on the amount of any compensation from the
time of the limitation.

(f) SOURCE OF PAYMENTS.—AnNny payment
made under this section to an owner, and
any judgment obtained by an owner in a civil
action under this section shall, notwith-
standing any other provision of law, be made
from the annual appropriation of the agency
whose action occasioned the payment or
judgment. If the agency action resulted from
a requirement imposed by another agency,
then the agency making the payment or sat-
isfying the judgment may seek partial or
complete reimbursement from the appro-
priated funds of the other agency. For this
purpose the head of the agency concerned
may transfer or reprogram any appropriated
funds available to the agency. If insufficient
funds exist for the payment or to satisfy the
judgment, it shall be the duty of the head of
the agency to seek the appropriation of such
funds for the next fiscal year.

SEC. 6. DEFINITIONS.

For the purposes of this Act—

(1) the term “‘property’ means land and in-
cludes the right to use or receive water;

(2) a use of property is limited by an agen-
cy action if a particular legal right to use
that property no longer exists because of the
action;

(3) the term ‘‘agency action” has the
meaning given that term in section 551 of
title 5, United States Code, but also includes
the making of a grant to a public authority
conditioned upon an action by the recipient
that would constitute a limitation if done di-
rectly by the agency;

(4) the term ‘‘agency” has the meaning
given that term in section 551 of title 5,
United States Code;

(5) the term ‘‘State’ includes the District
of Columbia, Puerto Rico, and any other ter-
ritory or possession of the Untied States;
and

(6) the term “‘law of the State” includes
the law of a political subdivision of a State.

The CHAIRMAN. The bill will be con-
sidered for amendment under the 5-
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minute rule for a period not to exceed
12 hours.

No amendment to the committee
amendment in the nature of a sub-
stitute made in order as original text
shall be in order unless printed in the
portion of the CONGRESSIONAL RECORD
designated for that purpose in clause 6
of rule XXIIl before the commence-
ment of consideration of the bill for
amendment. Those amendments will be
considered as having been read. Second
degree amendments offered to the
Canady amendment, if offered, are not
required to be printed in the RECORD
and must be read unless they happen to
be so printed.

Pending the consideration of the
amendment in the nature of a sub-
stitute printed in House Report 104-61
by the gentleman from Florida [Mr.
CANADY] and before consideration of
any other amendment thereto, it shall
be in order to consider the amendment
printed in that report by the gen-
tleman from Louisiana [Mr. TAUZIN] or
a designee.

Are there any amendments to the
bill?

AMENDMENT IN THE NATURE OF A SUBSTITUTE

OFFERED BY MR. CANADY OF FLORIDA

Mr. CANADY of Florida. Mr. Chair-
man, | offer an amendment in the na-
ture of a substitute made in order
under the rule.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment in the nature