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people want the Brady law to keep sav-
ing lives.

The American people will fight to
keep it.

SAVE THE SCHOOL LUNCH
PROGRAM

(Mr. GENE GREEN of Texas asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. GENE GREEN of Texas. Mr.
Speaker, obviously | am not going to
talk about the Brady bill, being from
Texas.

But let me talk about school lunch
programs and the importance of mak-
ing sure that we save that program.

In the Houston Independent School
District next year we would lose a half-
million dollars for the school lunch and
breakfast program. In the State of
Texas, we would lose $261 million in a
4-percent cut. The first round of cuts
included the school breakfast and
lunch programs. The second round of
cuts last week from the Committee on
Appropriations included funding for
safe and drug-free schools.

I think this is a war on schools and a
war on education and a war on chil-
dren, and | would hope that we would
then look at this Contract With Amer-
ica and see whether providing in-
creased funding, including $11 million
for two new airplanes the Army did not
request, $20 million for a new runway
for a base that is on the Base Closure
Commission, $1 million for a bike trail
in North Miami Beach, | think we see
the priorities have changed.

We are taking money away from
breakfast and lunch programs and pro-
viding it in this new Contract on Amer-
ica.

PROVIDING VFW MEMBERSHIP
ELIGIBILITY TO VETERANS WHO
SERVED IN SOUTH KOREA

Mr. HYDE. Mr. Speaker, | ask unani-
mous consent that the Committee on
the Judiciary be discharged from fur-
ther consideration of the Senate bill
(S. 257) to amend the charter of the
Veterans of Foreign Wars to make eli-
gible for membership those veterans
that have served within the territorial
limits of South Korea, and ask for its
immediate consideration.

The Clerk read the title of the Senate
bill.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

Mr. MONTGOMERY. Mr. Speaker, re-
serving the right to object, and | shall
not object at a later time, | yield to
the gentleman from Illinois [Mr.
HYDE], the chairman of the Committee
on the Judiciary, for an explanation of
the bill.

Mr. HYDE. Mr. Speaker, this is genu-
inely noncontroversial legislation. S.
257 would amend the Federal charter of
incorporation granted by Congress to
the Veterans of Foreign Wars in 1936.
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Specifically, this legislation would
amend the eligibility requirements for
membership in the VFW, so as to in-
clude those servicemen and service-
women who served ‘“‘honorably on the
Korean peninsula or in its territorial
waters for not less than 30 consecutive
days, or a total of 60 days, after June
30, 1949.”” This would recognize the he-
roic service and sacrifice of the Amer-
ican troops who have served in Korea,
including those stationed in the de-
militarized zone between North and
South Korea.

This measure has already passed the
other body on February 10, 1995. The
principal sponsors of the counterpart
House bill (H.R. 623) are the gentleman
from Arizona [Mr. STumP], the distin-
guished chairman of the Veterans’ Af-
fairs Committee; the gentleman from
New York [Mr. SoLomoN], the distin-
guished chairman of the Rules Com-
mittee; and the gentleman from Mis-
sissippi [Mr. MONTGOMERY], the distin-
guished former chairman of the Veter-
ans’ Affairs Committee. All of these
colleagues have been instrumental in
moving this legislation forward.

Mr. MONTGOMERY. Mr. Speaker,
further reserving the right to object, |
yield to the gentleman from Arizona
[Mr. STumP], the distinguished chair-
man of the Committee on Veterans’ Af-
fairs.

Mr. STUMP. Mr. Speaker, | rise in
strong support of S. 257, a bill to amend
the congressional charter of the Veter-
ans of Foreign Wars. Recently, | intro-
duced identical legislation in the
House, H.R. 623, along with my good
friends, SONNY MONTGOMERY and JERRY
SOLOMON.

This legislation would allow vir-
tually all veterans who have served in
Korea to be eligible for VFW member-
ship. We are all familiar with the ex-
tremely dangerous nature of duty
along the DMZ and the constant threat
of war in Korea. Clearly, those veter-
ans of Korean service after June 30,
1949, who served honorably for not less
than 30 days or a total of 60 days,
should be able to belong to the VFW.

But under the VFW’s current charter,
only veterans who received an expedi-
tionary badge are eligible to belong to
the VFW. Many veterans who served
honorably in Korea cannot belong to
the VFW because they did not receive
the required expeditionary badge due
to restrictive DOD eligibility criteria.
The VFW’s initiative to include these
veterans of Korean service among its
membership is most commendable.

Mr. Speaker, today I mostly want to
take time to thank the distinguished
chairman of the Judiciary Committee,
HENRY HYDE, and his staff for their ex-
peditious consideration of this bill.

The Judiciary Committee has been
working extremely long hours for sev-
eral weeks. | sincerely appreciate their
taking the additional time to consider
this matter of great importance to the
VFW.

Mr. MONTGOMERY. Mr. Speaker,
further reserving the right to object, |
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rise in support of this measure and
commend the gentleman from Illinois
[Mr. HYDE] and the gentleman from
Michigan [Mr. CoNYERS] for expediting
the vote on this measure.

As they are well aware, | joined the
gentleman from Arizona [Mr. STumP]
and the gentleman from New York [Mr.
SoLOMON] in sponsoring this bill which
is now before us.

Mr. Speaker, the Veterans of Foreign
Wars is one of the most highly re-
garded of the many veterans’ service
organizations that exist today. The
VFW is a volunteer organization, and
this bill would simply make more vet-
erans who served overseas in Korea eli-
gible to join the organization.

Mr. Speaker, with that brief state-
ment, | withdraw my reservation of ob-
jection.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

There was no objection.

The Clerk read the Senate bill, as fol-
lows:

S. 257

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That section 5 of the Act
of May 28, 1936 (36 U.S.C. 115), is amended to
read as follows:

““SEC. 5. A person may not be a member of
the corporation created by this Act unless
that person—

““(1) served honorably as a member of the
Armed Forces of the United States in a for-
eign war, insurrection, or expedition, which
service has been recognized as campaign-
medal service and is governed by the author-
ization of the award of a campaign badge by
the Government of the United States; or

“(2) while a member of the Armed Forces
of the United States, served honorably on
the Korean peninsula or in its territorial wa-
ters for not less than 30 consecutive days, or
a total of 60 days, after June 30, 1949.”

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider was laid on the table.

RISK ASSESSMENT AND COST-
BENEFIT ACT OF 1995

The SPEAKER pro tempore. Pursu-
ant to House Resolution 96 and rule
XXII1, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the further
consideration of the bill, H.R. 1022.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
further consideration of the bill (H.R.
1022) to provide regulatory reform and
to focus national economic resources
on the greatest risks to human health,
safety, and the environment through
scientifically objective and unbiased
risk assessments and through the con-
sideration of costs and benefits in
major rules, and for other purposes,
with Mr. HASTINGS of Washington in
the chair.
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The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose on Monday, Feb-
ruary 27, 1995, the amendment offered
by the gentleman from Idaho [Mr.
CRAPO] had been disposed of and the
bill was open for amendment at any
point.

Six hours and fifty-six minutes re-
main for consideration of amendments
under the 5-minute rule.

Are there further amendments to the
bill?

AMENDMENT OFFERED BY MR. TRAFICANT

Mr. TRAFICANT. Mr. Chairman, |
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. TRAFICANT: At
the end of section 106 (page 18, line 25), add
after the period the following:

For the purposes of this section, the term
““non-United States-based entity’’ means—

(1) any foreign government and its agen-
cies;

(2) the United Nations or any of its subsidi-
ary organizations;

(3) any other international governmental
body or international standards-making or-
ganization; or

(4) any other organization or private entity
without a place of business located in the
United States or its territories.

Mr. TRAFICANT (during the read-
ing). Mr. Chairman, | ask unanimous
consent that the amendment be consid-
ered as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ohio?

There was no objection.

Mr. TRAFICANT. Mr. Chairman, this
is a compromise version of my amend-
ment that fits in with the intent of the
committee. | agree with the Chair that
we must identify what in fact a non-
United States-based entity is. | believe
that that definition should be in the
bill itself as we did with the gentleman
from Idaho, Mr. CRAPO’s, piece of legis-
lation.

So, with that, what | am saying is a
non-United States-based entity is any
foreign nation or government and its
agencies, United Nations or any of its
subsidiary organizations, other inter-
national governmental bodies or stand-
ards-making organizations or any
other organization or private entity
without a place of business located in
the United States or its territories.

That, basically, | think, captures the
intent of the committee and defines
the parameters that are safe enough
for our country and for the world to
understand.

Mr. WALKER. Mr.
the gentleman yield?

Mr. TRAFICANT. | yield to the dis-
tinguished gentleman from Pennsylva-
nia [Mr. WALKER], chairman of the
committee.

Mr. WALKER. | thank the gentleman
for yielding.

Mr. Chairman, the gentleman has in
fact provided, | think, a very useful
clarifying amendment. The amendment
does track language that was in the re-
port in a manner similar to what the

Chairman, will
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gentleman from ldaho [Mr. CRAPO] pre-
sented last evening on emergencies.

I think the amendment offered by the
gentleman from Ohio [Mr. TRAFICANT]
is very helpful. | congratulate the gen-
tleman for his vigor in pursuing this
issue, he pursued it in committee. |
think he has come up with language
which is very helpful, and we are pre-
pared to accept the gentleman’s
amendment.

Mr. TRAFICANT. | thank the gen-
tleman from Pennsylvania and his staff
for the assistance we have received on
their side of the aisle.

Mr. BILIRAKIS. Mr. Chairman, will
the gentleman yield?

Mr. TRAFICANT. | yield to the dis-
tinguished gentleman from Florida
[Mr. BILIRAKIS].

Mr. BILIRAKIS. | thank the gen-
tleman for yielding to me.

Mr. Chairman, on behalf of the Com-
mittee on Commerce, the amendment
is accepted. | too want to commend the
gentleman from Ohio for his wisdom
and diligence, really. It takes some
diligence sometimes because there is
no question that we were not able to
afford as much time to this legislation
as we ordinarily would like. Without
the gentleman’s amendment, who
knows what the future might bode in
terms of the definition of what was
meant by the intent of the legislators.

So | commend the gentleman and
thank him for his contribution.

Mr. TRAFICANT. | thank the gen-
tleman, and also the fact his discus-
sions on the World Health Organization
and some of those other bodies makes
an awful lot of sense.

Mr. Chairman, | urge support of the
amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Ohio [Mr. TRAFICANT].

The amendment was agreed to.

AMENDMENT OFFERED BY MR. OXLEY

Mr. OXLEY. Mr. Chairman, | offer an
amendment.

The Clerk read as follows:

Amendment offered by Mr. OXLEY: Page 37,
after line 2, insert:

(b) STATE, LOCAL, AND TRIBAL PRIORITIES.—
In identifying national priorities, the Presi-
dent shall consider priorities developed and
submitted by State, local, and tribal govern-
ments.

Page 37, line 12, after ‘“‘report’ insert ‘“‘and
priorities developed and submitted by State,
local, and tribal governments.”.

Mr. OXLEY (during the reading). Mr.
Chairman, | ask unanimous consent
that the amendment be considered as
read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ohio?

There was no objection.

Mr. OXLEY. Mr. Chairman, this
would merely add to the priority-set-
ting provision in title VI of the bill to
require the President to consider pub-
lic health priorities developed by State
and local governments.
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The National Governors’ Association
recommended this amendment to me
after it reviewed the bill.

It gets the priority-setting process
closer to where the priorities really
are, at the State and local levels.

This is noncontroversial amendment
that | think improves the bill and is
supported by the State governments.

In support of my amendment, | would
point out some language that exists
currently in the bill in section 17,
where we talk about guidelines in con-
sultation with State and local govern-
ments, in section 109, study partici-
pants may include people from State
and local governments, and then in sec-
tion 202, no final rule shall be promul-
gated unless the incremental risk re-
duction would be likely to jeopardize
the incremental costs incurred by
State and local governments.

I think, Mr. Chairman, you can see
from the tenor of the language already
in the bill that the amendment fits
very well into the goals of the legisla-
tion where we take into consideration
State and local governments.

As | indicated, the National Gov-
ernors’ Association asked me to offer
the amendment on their behalf, which
I have done.

Mr. WALKER. Mr.
the gentleman yield?

Mr. OXLEY. | yield to the gentleman
from Pennsylvania [Mr. WALKER].

Mr. WALKER. | thank the gentleman
for yielding.

Mr. Chairman, | think the gentleman
has offered a very worthwhile amend-
ment, it is a good addition to the prior-
ity section and will ensure Federal offi-
cials are not operating in a vacuum.

Mr. Chairman, I am prepared to ac-
cept the amendment.

Mr. ROEMER. Mr. Chairman, will the
gentleman yield?

Mr. OXLEY. | yield to the gentleman
from Indiana [Mr. ROEMER].

Mr. ROEMER. | thank the gentleman
for yielding to me

Mr. Chairman, we have viewed this
amendment on our side, and we see
that it makes some valuable contribu-
tions to the legislation, and we are
happy to accept it. We note the good
contributions from my friend, the gen-
tleman from Ohio [Mr. OXLEY], with
the President considering the priorities
developed at the State and local levels.

Mr. Chairman, we accept the amend-
ment.

Mr. OXLEY. | thank the gentleman.

Mr. CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Ohio [Mr. OXLEY].

The amendment was agreed to.

AMENDMENT OFFERED BY MR. ROEMER

Mr. ROEMER. Mr. Chairman, | offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. ROEMER: Strike
section 401 (page 34, lines 2 through 19) and
insert the following:

SEC. 401. JUDICIAL REVIEW.

Nothing in this Act creates any right to ju-

dicial or administrative review, nor creates

Chairman, will
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any right or benefit, substantive or proce-
dural, enforceable at law or equity by a
party against the United States, its agencies
or instrumentalities, its officers or employ-
ees, or any other person. If an agency action
is subject to judicial or administrative re-
view under any other provision of law, the
adequacy of any certification or other docu-
ment prepared pursuant to this Act, and any
alleged failure to comply with this Act, may
not be used as grounds for affecting on in-
validating such agency action, but state-
ments and information prepared pursuant to
this title which are otherwise part of the
record may be considered as part of the
record for the judicial or administrative re-
view conducted under such other provision of
law.

Strike section 202(b)(2) (page 29, line 24
through page 30, line 6) relating to substan-
tial evidence and strike ““(1) IN GENERAL.—"’
in section 202(b) (page 29, line 18).

Mr. ROEMER (during the reading).
Mr. Chairman, | ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Indiana?

There was no objection.

Mr. ROEMER. Mr. Chairman, | offer
this amendment on behalf of myself
and the gentleman from New York [Mr.
BOEHLERT] as a bipartisan amendment
to provide commonsense legal reform.

I rise as someone who has been a
strong supporter of risk assessment,
somebody who believes that, with di-
minishing resources at the Federal
level, that we need to apply those di-
minished resources, monetary re-
sources, in the most commonsense way
possible to promote new public poli-
cies, especially as they relate to the
environment and to other rulemaking
procedures through our Federal agen-
cies.

We are at a time, Mr. Chairman,
where we do not have the ability nor
the resources to go about throwing
money at all kinds of problems, wheth-
er it be attaining clean air or clean
water, and where we have attained 95
percent clean air or clean water and
then mandating that we go ahead and
clean up the remaining 2, 3, 4 percent
and finding that that did not have a
substantial risk to the population and
that the money involved in cleaning
that air or water would have been a
substantial waste of taxpayers’ money.

That simply is what we are trying to
so in passing risk assessment cost-ben-
efit analysis. It provides some common
sense to rulemaking and to public pol-
icy-making at the Federal level.

Mr. Chairman, | strongly support
this amendment.

Mr. Chairman, | strongly supported
this legislation as a member of the ma-
jority last year when we had to fight
the rules put forward by our own party
that were considering elevating the
EPA, and many of us made the argu-
ment if you are going to elevate EPA
and give them more authority and
more money, let us make sure they
apply risk assessment and cost-benefit
analysis procedures. We fought against
rules proposed by our side.
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So | am a very strong supporter of
this legislation. However, the judicial
review section of this bill opens up the
legal process to all new forms of litiga-
tion. Just as we were arguing, Mr.
Chairman, that because you can regu-
late does not mean it makes common
sense to regulate, we apply the same
standard with the Roemer-Boehlert
amendment to legal reform, that be-
cause you can sue does not mean you
should go forward and sue.

This bill opens up judicial review to a
host of new rulemaking processes, not
just at the end of the rulemaking,
where we would like to keep it and
maintain it, but it allows you several
bites out of the apple now, not just one
bite of litigation at the end but several
bites during the rulemaking process.

This will hurt businesses, it will hurt
environmental groups, it will cost
more money, and it runs counter to the
very Kkinds of things we are trying to
do in this bill by using common sense.

If we are going to use common sense
in rulemaking and limit regulations,
let us use common sense in legal re-
form.

Now, if you love the Superfund bill
and you think that makes consultants
and the lobbyists rich, you are going to
love this part of judicial review. This
could be called the Full Employment
Bill for Lawyers and Lobbyists, if this
provision on judicial review is main-
tained.

Let me explain in two areas why I
think this should be changed and would
be changed by the Roemer-Boehlert bi-
partisan amendment.

First of all, the new standard estab-
lished under this bill is substantial evi-
dence of compliance. Now, | am not a
lawyer, but merely reading those words
in the bill, “substantial evidence,”” on
pages 29 and 30, shows you have a new
threshold and criterion to establish.
Right now, we have the threshold of it
simply being not arbitrary and capri-
cious. That is what the court would
rule on, not arbitrary and capricious.

Now, when you set this new standard
of substantial evidence of compliance
and open this up throughout the rule-
making process, we have the courts
then taking over in science, in rule-
making, in regulation, delaying this
process all throughout the course of
litigation.

The CHAIRMAN. The time of the
gentleman from Indiana [Mr. ROEMER]
has expired.

(By unanimous consent, Mr. ROEMER
was allowed to proceed for 2 additional
minutes.)

Mr. ROEMER. This drives up costs,
diverts scarce resources that we are
trying to maintain with the sensible
cost-benefit analysis, and it builds in
hosts of delays that could in fact hurt
businesses.

Let me give you my second example.
Not only is there a new higher standard
that will allow all kinds of litigation,
but let us say you are a business and
you are applying through the Food and
Drug Administration for a new phar-
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maceutical patent, and you are 2 years
ahead of your competitor. Instead of
waiting for the Food and Drug Admin-
istration to promulgate at the end
their final rule, which would now be
under the current law under judicial
review, under this bill’s judicial re-
view, a competitor of that business, a
competitor could delay the Food and
Drug Administration from considering
that business’s application, delay this
process, and hurt what was a natural
advantage established by the private
sector in developing that patent; it
would delay them unfairly, catch up
with them through the delay of 2 years
and really use judicial review in a
sense that we do not want to see it uti-
lized.

So, Mr. Chairman, let me conclude by
saying this is a bipartisan amendment.
This received Republican votes in com-
mittee. The issue is common sense to
the real reform process, not just as |
have supported in the past, common
sense on effectiveness and risk assess-
ment; and finally, it uses the standard
of not arbitrary and capricious, which
is a much better standard than sub-
stantial evidence of compliance which
this bill would establish.

Do not create a new cottage industry
of lawyers in this town. Please support
the bipartisan amendment offered by
myself and the gentleman from New
York [Mr. BOEHLERT].

Mr. BOEHLERT. Mr. Chairman, | rise
in support of the amendment.

Mr. Chairman, today’s debate on ju-
dicial review is really a debate about
Congress abrogating its responsibilities
to the courts and, in so doing creating
what can only be characterized, as my
coauthor of this amendment has de-
scribed, a full employment opportunity
for lawyers.

As we did with such litigation night-
mares like Superfund, we are creating
potential for litigation that will choke
our Nation’s courtrooms and cost the
American taxpayers and the Federal
Government millions of dollars.
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The Congressional Budget Office has
estimated that the implementation of
this legislation will cost in the neigh-
borhood of $250 million. By keeping the
current judicial review language that
is found in H.R. 1022 in place, our soci-
ety will likely spend far more than this
on unnecessary litigation. To date bil-
lions of dollars have been spent on
Superfund litigation, more than has ac-
tually been spent on cleaning up
Superfund sites. We do not want to du-
plicate that.

If we do not adopt the Roemer-Boeh-
lert amendment, we will end up spend-
ing more of the taxpayers’ dollars and
industry’s resources on litigation than
we are spending on doing risk assess-
ments—once again, shades of
Superfund. And, incidentally, who is
going to pick up the tab? It is going to
be the consumer who will pay the ulti-
mate price.
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Under current law the Administra-
tive Procedures Act provides the regu-
lated community with a clear and
often-used tool for seeking relief from
poorly crafted regulations.

If an agency has overstepped its
bounds in writing regulations, this
Congress through oversight commit-
tees and the control of every nickel
that an agency receives has at its fin-
gertips the ability to ensure that agen-
cies promulgate reasonable regula-
tions. But through H.R. 1022 we are
saying that we cannot control, or will
not make the effort to control, Federal
agencies that are disregarding congres-
sional intent. We are failing to do our
job, so we are going to pass the burden
of being vigilant on to the courts and
the American people. 1 do not think
that is the appropriate way to proceed.

Such an approach will clog Federal
courtrooms, costing taxpayers millions
of dollars and delaying actions on
other activities that are of real impor-
tance to the safety of the American
people. H.R. 1022 would create over 50
new specific procedures that will be
reviewable by the courts.

This legislation was introduced to re-
duce burdens and relieve gridlock. We
certainly want to reduce burdens and
relieve gridlock, but the judicial re-
view provisions here fly in the face of
these very worthy goals.

The Roemer-Boehlert amendment,
while maintaining current judicial re-
view procedures for final agency ac-
tions, holds that risk assessments
guidelines under this act are not
reviewable. Without this clarification,
H.R. 1022 can be manipulated by those
with a vested interest in a particular
regulatory proposal to impede the reg-
ulatory process.

Regulations, many of which are criti-
cal to the health and safety of every
American, could be delayed for years in
a quagmire of endless litigation.
Judges should be engaged in making
legal decisions and scientists should be
making decisions on issues of science.
A vote for the Roemer-Boehlert amend-
ment preserves those roles and ensures
that our courtrooms do not become a
forum for regulatory delay.

The American people want timely,
well-reasoned, cost-effective decisions
on how regulations should be used.
Dumping the burden of sorting out
what regulations should go forward on
the courts achieves none of these goals.

The need to prevent H.R. 1022 from
generating mountains of frivolous liti-
gation is an issue important to Mem-
bers on both sides of the aisle, as evi-
denced by a ‘“‘Dear Colleague’ on this
issue sent out by the gentleman from
Louisiana [Mr. HAYES], myself, and 18
other distinguished Members of this
body. This was a true bipartisan effort.

Mr. Chairman, a vote for the Roemer-
Boehlert amendment is a vote to pre-
vent the costly, unnecessary prolifera-
tion of litigation that the American
people have expressed their unhappi-
ness with.
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Mr. Chairman, let me close by adding
something here that | think is very im-
portant. We are always looking for le-
gitimate case studies, examples that
we can point to and say, “This is how
it works.” Let me share this with my
colleagues.

Had H.R. 9 been in effect 25 years
ago, it would have barred one of the
most effective environmental health
initiatives ever undertaken anywhere—
the removal of lead from gasoline.

The CHAIRMAN. The time of the
gentleman from New York [Mr. BOEH-
LERT] has expired.

(By unanimous consent, Mr. BOEH-
LERT was allowed to proceed for 2 addi-
tional minutes.)

Mr. BOEHLERT. Mr. Chairman, the
phaseout of lead is widely accepted to
have had tremendous benefits for our
society, with children’s average blood
levels falling about 75 percent since the
phaseout began in the mid-1970’s. But
substantial evidence of the relation-
ship between lead and gasoline in our
children’s blood became available as a
result of phaseout rules. It did not
exist when the regulations were being
developed. If the regulations had not
been imposed, lead levels would not
have fallen, creating a vicious circle of
continued exposure and regulatory pa-
ralysis. In addition, the manufacturers
of leaded gasoline additives could have
delayed the regulation almost indefi-
nitely by arguing that reducing lead
exposure from other sources would
have been more flexible.

Mr. Chairman, I am a strong sup-
porter of risk assessment and the
knowledge that it is an idea whose
time has come. When we talk about bil-
lions of dollars being spent across this
country for regulation, for the imple-
mentation of regulations, that is right,
we do spend billions of dollars to im-
plement regulations to guarantee the
safety of our food supply, to make sure
that the air we breathe is reasonably
clear, and to make sure the water we
drink is reasonably pure. We have had
too many horror stories out there
across America where things go wrong,
and we do not want things to go wrong
when we are dealing with the public’s
health and safety.

So | think we have a reasonable
amendment here on the subject of judi-
cial review and | urge my colleagues to
give it the very serious consideration
that it deserves.

Mr. Chairman, I might point out that
in a bipartisan way, Republicans and
Democrats alike have analyzed this,
and there is a growing body of us on
both sides of the aisle who think this
amendment should go forward and that
it would be a constructive addition to
the bill.

Ms. HARMAN. Mr. Chairman, I move
to strike the last word, and | rise in
support of the Roemer-Boehlert amend-
ment.

(Ms. HARMAN asked and was given
permission to revise and extend her re-
marks.)
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Ms. HARMAN. Mr. Chairman, I am
proud to cosponsor this amendment
and would identify precisely with the
comments of my colleague from New
York, Mr. BOEHLERT. It feels very good
to have a Member from the other side
reach for some of us here who have
been supporting much of the program
of the contract but who feel that some
of it needs some correction. In the area
of judicial review | feel very strongly a
correction is needed to this bill, and |
would say that many of us who support
risk assessment would be extremely
comforted if this correction were made.
It would make it much easier for us to
support the legislation on final pas-
sage.

Mr. Chairman, | have been a lawyer
for over 26 years, most of that time in
private practice, and | know that H.R.
1022’s judicial review provisions will
quickly turn regulatory reform, which
we all support, into a lawyer’s paradise
by providing for interim judicial re-
view. And that is what we are talking
about here, interim judicial review of
risk assessment and cost-effective
analyses. H.R. 1022 will allow any indi-
vidual to cause regulatory gridlock.
This is any individual, as | say.

While one of the bill’s goals is to im-
prove the science underlying risk as-
sessment, it is ironic that ultimately
judges, not scientists, as the last
speaker has pointed out, will become
the final arbiters of cutting-edge risk-
assessment science.

Some Members argue that H.R. 1022’s
judicial review provisions are nec-
essary to guarantee enforcement of the
bill. Mr. Chairman, nothing could be
further from the truth. We in Congress,
a Republican-controlled Congress, con-
tinue to have oversight of Federal reg-
ulatory agencies. This Member is not
ready to abdicate that responsibility.

While the Roemer-Boehlert amend-
ment would prohibit interim judicial
challenges, it does nothing to alter the
Administrative Procedures Act, which
provides for judicial review of final
agency actions.

Let me point out that legal review
will still be possible at the right time
in the process, even with the passage of
the Roemer-Boehlert amendment.
Under such review, risk assessment and
cost-benefit analyses will continue to
be part of the record and will, there-
fore, be subject to court scrutiny.

Mr. Chairman, without the Roemer-
Boehlert amendment, H.R. 1022 will
soon become, as the gentleman from
Indiana [Mr. ROEMER] has said, the
“Full Employment for Lawyers and
Lobbyists Act,” and ultimately the
taxpayers will be left footing the legal
bills.

Mr. Chairman, let us adopt this bi-
partisan, good-spirited, and very sen-
sible course correction to a risk analy-
sis bill that many of us would like to
support.

Mr. OXLEY. Mr. Chairman, | rise in
opposition to the amendment.
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Mr. Chairman, let me first say that |
have great respect for the two gentle-
men offering the amendment, but |
have to say that, based on the debate
we had last night, this is more of the
same. This bill, not the amendment but
the bill, is about accountability. It is
about making the regulators account-
able to somebody.

The reason we are here today is be-
cause the regulators over these last 40
years have been essentially unanswer-
able to anybody when these regulations
come pouring out of the Federal Reg-
ister. So the bill is about trying to get
some accountability in the process, and
I fear, and | know, that this amend-
ment basically strips away that ac-
countability and allows those regu-
lators to run roughshod over businesses
and industry in this country that are
trying to create jobs and trying to cre-
ate products.

My friend, the gentleman from Indi-
ana, | think, is in error and totally
misrepresents or misreads the bill or
the provisions in the bill when he says
that we are going to provide more than
one bite of the apple.

Let me refer the gentleman to the
language in title IV under Judicial Re-
view, the section he seeks to amend. |
quote as follows from line 7:

“The court with jurisdiction to re-
view final agency action under the
statute granting the agency authority
to act shall have jurisdiction to re-
view.* * *”” Then it goes on in line 13
again to talk about final agency ac-
tion, and that indeed is the target here
that we are trying to emphasize.

This is really a business-as-usual
amendment for the bureaucrats, and |
am sure that most of the Members
have probably gotten some entreaties
from the bureaucrats asking them to
support this amendment.

By the way, Mr. Chairman, this
amendment was offered by the gen-
tleman from lllinois [Mr. RUSH] in our
committee. It was defeated on a bipar-
tisan vote.

I think this amendment, if it were to
be adopted, would essentially gut this
bill. It would make it unenforceable
and would provide no particular ac-
countability. There is no hammer for
some kind of regulation unless we have
judicial review. Judicial review is real-
ly at the heart of what we are talking
about.

Mr. ROEMER. Mr. Chairman, will the
gentleman yield?

Mr. OXLEY. | am pleased to yield to
my friend, the gentleman from Indiana.

Mr. ROEMER. Mr. Chairman, the
gentleman, | think, misrepresents both
the intent and the effect of this amend-
ment. Certainly if the Roemer-Boeh-
lert amendment was adopted, judicial
review would be alive and well. It just
is not pervasive through the process.

What we are saying is that we still
have OMB’s ability for oversight, we
have congressional oversight, and we
have the Administrative Procedures
Act. All this is still intact. We just do
not want to see the expansion of new
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thresholds put in, and the ability to
litigate throughout the rulemaking
process.

Mr. OXLEY. Mr. Chairman, if | could
take back my time, | guess essentially
the gentleman says that he is satisfied
with the status quo and what is going
on in terms of what is happening out in
the regulatory world. This bill is de-
signed to limit and to get some com-
mon sense back in this regulatory
process. If the gentleman would con-
cede to me that he is willing to allow
the existing regime to take place in all
those statutes he has mentioned, |
would say, fine, let us have an argu-
ment about that.
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But do not try to essentially gut this
particular bill and say we are going to
rely on the existing statutes, when in
fact those existing statutes, particu-
larly the regulations that have ema-
nated from them, have been a tragedy,
have gone far beyond even the neces-
sity for what the bill called for, the
original bill called for, and in my esti-
mation your amendment really does
damage the bill.

Mr. ROEMER. If the gentleman will
further yield, just as it would be a
tragedy, as the gentleman from Ohio
knows, to continue to let regulations
tie up this country in terms of its
scarce resources and its public policy
debate, it is an equal travesty not to
use common sense to reform the legal
aspect here and to allow litigation to
proliferate and explode.

That is what the bill will allow to
happen. We are trying to prevent that.
Let us use common sense both in limit-
ing bureaucracy and regulation, and in

applying common sense to legal re-
form.
Mr. OXLEY. Reclaiming my time,

Mr. Chairman, | yield to the gentleman
from Pennsylvania.

Mr. WALKER. | thank the gentleman
for yielding. The gentleman from Indi-
ana has referred to common sense.
Common sense tells you that using
OMB for the last 20 years or so has
been disastrous.

The CHAIRMAN. The time of the
gentleman from Ohio [Mr. OXLEY] has
expired.

(By unanimous consent, Mr. OXLEY
was allowed to proceed for 2 additional
minutes.)

Mr. OXLEY. Mr. Chairman, | yield to
the gentleman from Pennsylvania.

Mr. WALKER. Common sense will
tell you using OMB for the last 20 years
or so has not worked. Congressional
oversight over the last 40 years has not
worked. If we want to provide common-
sense standards, look at what is hap-
pening. Common sense tells you the
standards that the gentleman wants us
to rely upon have not worked. We have
ended up with a regulatory nightmare,
and the gentleman wants to preserve
that nightmare.

His admonition here just a moment
ago is that those are what would be
available to us if, in fact, his amend-
ment passes. The fact is, even some of
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the standards under present law would
not be available to us under the gentle-
man’s amendment.

Mr. OXLEY. Mr. Chairman, reclaim-
ing my time, the gentleman from
Pennsylvania is absolutely right. This
is a status quo amendment. If you are
happy with the existing status quo as
far as regulations are concerned, then
you want to support this amendment.
But let me read the language of the
Roemer amendment: ‘‘Nothing in this
act creates any right to judicial or ad-
ministrative review, nor creates any
right or benefit, substantive or proce-
dural, enforceable at law or equity by a
party against the United States, its
agencies or instrumentalities, its offi-
cers or employees, or any other per-
son.”’

Then it goes on to say, “If any agen-
cy action is subject to judicial or ad-
ministrative review under any other
provision of law, the adequacy of any
certification or other document pre-
pared pursuant to this Act, and any al-
leged failure to comply with this Act,
may not be used as grounds for affect-
ing or invalidating such agency action
* * x 7

It essentially means bureaucrats,
keep on turning out those regulations,
and we do not have any way if this
amendment passes to have any ac-
countability whatsoever. | think that
is a travesty. We basically have re-
jected this argument last night in the
Brown amendment, and | think that
this is essentially part of the Brown
substitute. It should be rejected just
like the Brown substitute was last
night, and | yield back the balance of
my time.

Mr. MINGE. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, there is really a deep
problem with the legislation and the
provision that we are considering at
this point in time, and that is a ques-
tion of judicial review. Historically, in
this country the courts have vacillated
between micromanaging administra-
tive agencies in rare circumstances,
and adopting an essentially hands-off
approach. The standards for judicial re-
view of rulemaking has essentially
been one that grants very substantial
deferences to the agency process. This
is review of rulemaking as opposed to
adjudicatory procedures within the
agency.

The legislation that we are consider-
ing extends the requirements for rule-
making to include peer review, to in-
clude risk analysis, cost-benefit analy-
sis. These are very far-reaching exten-
sions. And the question that is before
the body is if we have such far-reaching
extensions, what is the role of judicial
review in this context? Because essen-
tially what we have now are three dif-
ferent documents that the court could
review. First, it would have the rule it-
self and whatever agency explanation
there is for the rule. Second, there
would be the risk assessment. Third,
there would be the peer review.
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Now, assuming that all of these
steps, all of these documents are nec-
essary as a part of the process, the
question is should we take this to its
logical extreme and have the courts
then comparing the rule with the risk
analysis and with the peer review proc-
ess, and the courts ultimately deciding
how should that peer review process
and the risk analysis be interpreted by
the agency in the preparation of the
final rule.

I submit that at this point we are
taking historic action to begin with by
extending the risk analysis and the
peer review process to all agency rule-
making. To take this to the further
point of having full and complete judi-
cial review of how that risk assessment
and peer review was conducted and how
it was considered by the agency, would
in my opinion result in the courts’
micromanaging the administrative
process.

Now, you may say this is desirable,
because we feel the agencies have de-
faulted. | submit that that fails to rec-
ognize at least two critical consider-
ations. First of all, most of the agency
rulemaking that is so controversial in
this country did not come full-blown
from the heads of the agencies them-
selves. Instead, these rules can be
traced back to acts of Congress which
in amazing detail told the agencies
what they were supposed to do. And if
we only would look at what we did in
Congress, we would better understand
why the American public is so frus-
trated with what our administrative
agencies have done.

Second, we fail to recognize that this
tool of judicial review can be used and
abused by every interest group in our
society that is unhappy with the rule,
both to challenge the rule on the mer-
its and to delay its implementation.
Litigation quite often is an exercise in
delay. Litigation is quite often used by
the loser, who decides that that group
or he or she cannot win in the political
process, so now they will resort to the
courts.

Sometimes these group are environ-
mental, consumer, conservation and
similar groups. Other times they are
business groups. And if we provide full
opportunity for any group that feels
aggrieved by a rule to relitigate the
rulemaking process in court, we are
going to find that we have hamstrung
effective decisionmaking in the execu-
tive branch of government.

Now, this may, indeed, be the goal of
some Members of this body, but I know
that in my visits with the business and
financial community in my district,
that they find that a very significant
part of the rulemaking process is im-
portant for the well-being of their in-
dustry, and they want Government
that works and works effectively and is
fair, but they do not want Government
that is ineffective and incompetent.

So | urge that this amendment be
adopted, that we take a go-slow ap-
proach, and not take this to the oppo-
site extreme where the pendulum will
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simply be returning in the other direc-
tion and we will be revisiting this only
a regular basis.

Mr. GILCHREST. Mr. Chairman, |
move to strike the requisite number of
words.

(Mr. GILCHREST asked and was
given permission to revise and extend
his remarks.)

Mr. GILCHREST. Mr. Chairman, |
rise in support of the amendment. The
rigid discussion here is about who has
the responsibility of overzealous regu-
lators and who has defaulted on that
responsibility, has it been the regu-
lators or has it been Congress? Who has
not taken the accountable, responsible
position to follow the law through the
regulatory process to see how it has
impacted on business, on industry, on
the private sector, on environmental
regulations, on all of these things? Who
has reneged on their responsibility?

I would tell you in this room today
that it is the Congress that has reneged
on the responsibility to follow through,
to see where the regulations have gone
too far.

Who should the regulators be respon-
sible to then? Should they be respon-
sible to the courts, or should they be
responsible to us, Members of Con-
gress? And | would tell you emphati-
cally that the regulators who we ap-
point, who we give responsibility to,
who we determine what their latitude
is, ultimately the responsibility of the
regulators is not the courts, it is the
Congress.

Mr. Chairman, if there is an irony
here in this bill, it is that at the same
time that the House committees are
considering legislation to deal with the
real problem of excessive litigation in
our society, we are about to pass a bill
which is going to throw final decisions
of resolving these problems in the
courts. The defendant will be the Gov-
ernment, and the legal bills will be
paid by the taxpayer.

I am not opposed to efforts to put
cost-benefit analysis into the regu-
latory process. I am not opposed to
that, and | may very well support this
bill with some of the modifications, in-
cluding this. But allowing parties to
challenge final regulations on the ben-
efit of cost-benefit is certainly not a
step toward more efficient government.

Opponents of this amendment will
argue that judicial review is the only
way to force the agencies to implement
risk assessment. | disagree. We, the
Congress, through the oversight re-
sponsibilities of these regulatory agen-
cies, are eminently capable of making
the agencies do exactly what we want
them to do, and it is our ultimate re-
sponsibility, we, Members of Congress,
and not the courts.

I know the supporters of the bill in-
cluded the amendment out of fear, and
this is real fear and this is historical
fear, this is the real thing, that the
agencies would simply ignore the re-
quirements of the bill, and | am sure
that judicial review language is well-
intentioned.
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Mr. WALKER. Mr.
the gentleman yield?

Mr. GILCHREST. | yield to the gen-
tleman from Pennsylvania.

Mr. WALKER. | just wanted to go
back. 1 do not want the gentleman to
get too far away from the point he
made earlier. Are final agency rules
available for judicial review now?
Under existing law, when final rules
are made, are they eligible for judicial
review at the present time?

Mr. GILCHREST. The answer is yes,
but it has not been done sufficiently
enough so the idea that we should have
judicial review in this context for cost-
benefit analysis is appropriate.

Mr. WALKER. If the gentleman will
yield further, I am confused. The gen-
tleman says we are going to add a
whole new wave of litigation. The fact
is the exact standard in the bill, that
final agency regulations and rules are
in fact subject to judicial review is in
fact the law right now. If we do not do
it in this bill, that backtracks from
where the law is right now. The gen-
tleman appears to be looking to back-
track.

Mr. GILCHREST. Mr. Chairman, re-
claiming my time, the judicial review
section of this bill is in my judgment a
much more onerous requirement that
has not been in the law in the past.

Mr. WALKER. If the gentleman
would vyield further, could the gen-
tleman tell me where this is more oner-
ous than the present law is?

Mr. GILCHREST. Let me give an ex-
ample of the practical effect of this
provision as it now exists and has not
existed in the past. This provision will
provide parties who are opposed to reg-
ulatory actions with the means to
delay or stop them, regardless of
whether the agency complied with the
bill. Anyone opposed to a regulation
need merely challenge the propriety of
the cost-benefit analysis to tie the reg-
ulation up in court, and every analysis
would be subject to challenge.

There are 60 different ways that this
challenge can be litigated. Just let me
read some of the proposed challenges.
Does risk assessment appropriately ad-
dress the reasonable range of scientific
uncertainties? If no single best esti-
mate to risk is given, does risk assess-
ment include an appropriate discussion
of multiple estimates? If a risk assess-
ment includes multiple estimates of
risks, are the assumptions, inferences,
and models associated with such mul-
tiple estimates equally plausible?
There are 60 of these things.

Mr. Chairman, | would request the
Members support the Roemer-Boehlert
substitute.

Mr. BILIRAKIS. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | rise in opposition to
the amendment. The other side has
made an awful lot of arguments in sup-
port of the amendment, trying to de-
feat the judicial review provisions of
the bill. One of the arguments that was

Chairman, will
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made was that it takes two bites from
the apple.

I would like to read maybe pertinent
sentences, if you will, of section 401,
Judicial Review. ““Compliance or non-
compliance by a Federal agency with
the requirements of this Act shall be
reviewable pursuant to the statute
granting the agency authority to act
or, as applicable, that statute and the
Administrative Procedure Act. The
court with jurisdiction to review final
agency action,” underlined, ‘‘final
agency action under the statute grant-
ing the agency authority to act shall
have jurisdiction to review, as the
same time, the agency’s compliance
with the requirements of this Act.
When a significant risk assessment
document or risk characterization doc-
ument subject to title | is part of the
administrative record in a final agency
action,” and then it goes on.

0O 1230

The point of the matter is that if we
had underlined final agency action,
maybe the point would have gotten
across. There is not any attempt under
this legislation to have more than one
bite at the apple. It is the final agency
action that is reviewable and only
that.

I would go further here. It was said
by my very close friend, my colleague,
we came into the Congress together, we
are very close friends, disagree on this
issue, the gentleman from New York
[Mr. BOEHLERT], he is my close friend,
but anyhow basically he referred to the
environmental revolution, | suppose,
that has taken place over the last 20
years and how many of those good
things would not have taken place were
this type of language in effect at that
point in time.

He used the illustration of the lead
gasoline ban. In truth, a recent article
published by the Harvard Center for
Risk Analysis shows that risk assess-
ment and cost-benefit analysis, the
same procedures, the same procedures
required in our bill were central to the
EPA’s lead gasoline ban.

I quote,

EPA chose not to use the traditional meth-
ods of regulatory toxicology and instead em-
ployed modern methods of risk assessment in
phasing out lead in gasoline.

The point | think is that this is con-
sidered to be such a terrible, radical
way to go. In all of our hearings, in all
of our markups, throughout all of our
days of markups, the other side who
opposed this legislation basically got
up and said, well, we agree with risk
analysis, with risk assessment, with
cost-benefit analysis. The gentleman
from Maryland just made the same
comment. Well, if there is an agree-
ment, then what is wrong with this
bill?

I would suggest to Members that it is
very possible that if we had this legis-
lation in effect at that point in time,
that quite a few, if not all of the envi-
ronmental radical revolutions that
took place over the years probably
would have taken place in any case.
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A point that | guess was not made as
yet is that the gentleman’s amendment
would remove the substantial evidence
test. Under the Administrative Proce-
dures Act, final agency action as we
know is only overturned when it is ar-
bitrary and capricious. Of course, that
is, 1 think most everyone would agree,
very deferential to the agency because
of the very high burden for people to
bear to prove that an agency is acting
in an arbitrary and capricious manner.

Of course. The legislation applies a
substantial evidence test, which means
that an agency must present substan-
tial evidence that it complied with the
act. | see nothing wrong with that. The
bill substitutes a substantial evidence
test for the arbitrary and capricious
test so that the agencies must really
demonstrate to a court that they are
complying with the act’s cost-benefit
requirements.

Mr. Chairman, for all of those rea-
sons | oppose the amendment.

Mr. ROEMER. Mr. Chairman, will the
gentleman yield?

Mr. BILIRAKIS. | yield to the gen-
tleman from Indiana.

Mr. ROEMER. Mr. Chairman, just
reading through the report, it certainly
appears from the report language that
such things as risk assessment guide-
lines, are they subject to judicial re-
view under this new language?

Mr. BILIRAKIS. In terms of the final
agency action, yes.

Mr. ROEMER. So that is new, that
does expand the scope.

Mr. DOYLE. Mr. Chairman, | move to
strike the requisite number of words.

Mr. Chairman, | rise in support of the
amendment offered by the gentleman
from Indiana [Mr. ROEMER] cospon-
sored by the gentleman from New York
[Mr. BOEHLERT] and also cosponsored
by myself and several other of us who
serve on the Science Committee.

This amendment is necessary to en-
sure that the regulatory process does
not become an eternal playground for
lawyers. In asking agencies to use the
tool of risk assessment, we are trying
to ensure that regulation is based on
sound science. As currently written,
passage of this bill will allow any party
to litigate agency actions before they
have even been completed. Judicial re-
view can be used to interfere in the sci-
entific process and delay timely con-
sideration of new medicines and other
products.

Currently, the courts can review a
final agency action on the basis of
whether the action was arbitrary and
capricious. In this law, we are requir-
ing agencies to use over 50 new specific
procedures in carrying out risk assess-
ment and cost-benefit analysis. If an
agency’s action does not meet these
new criteria, that error will be consid-
ered by the courts as part of their re-
view of a final agency action.

I believe that our Nation needs to use
risk assessment and cost-benefit analy-
sis, but they are relatively new proc-
esses which will undoubtedly be refined
with the passage of time. The inclusion
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in the bill of a National Peer Review
Board and Office of Management and
Budget review of risk assessment and
cost-benefit analysis will provide ade-
quate guidance and oversight to ensure
that these tools are being properly uti-
lized. The idea that lawyers and judges
are somehow equipped to assess the
quality of scientific procedures is al-
most humorous.

Without this amendment, we will
permit any party to engage in dilatory
tactics by going to court to force an
agency to provide substantial evidence
that it is complying with each criteria
outlined in this bill. If we demand that
an agency justify its action before it
has completed that action, nothing will
ever get accomplished. In order to
move our economy forward with new
medicines, chemicals, pesticides, and
other products, we will have to assign
an attorney to every Federal bureau-
crat because everything we try to do to
improve our economic well-being and
our overall quality of life will be liti-
gated to death before the process gets
off the ground.

Under this amendment, judicial re-
view will still exist, but it will occur at
the end of the process. And as a gen-
tleman from the Republican side point-
ed out during our consideration of this
amendment in the Science Committee,
this is the same arrangement that was
agreed on for the unfunded mandates
legislation. So if you supported the ju-
dicial review provisions of the un-
funded mandates bill, you should be
able to support this amendment.

I am not a scientist or a lawyer, but
I can assure you that litigation is not
an essential component of the sci-
entific process. Let us keep the lawyers
out of the laboratories and judges from
gauging the quality of science. Let the
professionals make scientific and tech-
nical determinations. Once their action
is complete, there will still be plenty of
opportunity for the lawyers to work
their magic. Vote for this amendment
and stop the insanity.

Mr. MCINTOSH. Mr. Chairman, |
move to strike the requisite number of
words, and | rise in opposition to the
amendment.

Mr. Chairman, | believe that the judi-
cial review provision of this bill is one
of the key features in protecting the
regulated community, average Ameri-
cans, from the threat of over regula-
tions and regulations that do not meet
the test of good science and cost-bene-
fit analysis.

The question has been raised about
whether we will create a plethora of
legal actions and increase the problem
in the United States of too many law-
suits. The key difference here is that
what this provision does is allow citi-
zens to challenge the Government
when they have not followed their own
law and their own requirements. It is
very different from a situation where
we are creating lawsuits between citi-
zens in the private sector.



H 2328

Historically, if we look at two acts
that had very broad general applica-
tion, the NEPA Act and the Regulatory
Flexibility Act, NEPA contained a ju-
dicial review provision which allowed
members of the private sector to re-
quire agencies to do an environmental
impact statement. Now, only when
that was established as a matter of law
did that law become effective. Govern-
ment agencies had to determine what
their actions would do to affect the en-
vironment. It has become a very suc-
cessful act in terms of requiring Gov-
ernment to be responsive to environ-
mental concerns.

The Regulatory Flexibility Act, how-
ever, did not contain a judicial review
provision and for years now agencies
have had routine boilerplate that says,
yes, we have complied with the regu-
latory flexibility provisions that re-
quire us to give small business special
consideration in reducing regulatory
burdens.

The clear examples that these two
show is that without judicial enforce-
ment, without allowing citizens to be
able to keep a check on their govern-
ment agencies, provisions that they
have to live by will be ignored at least
in their intent, if not in fact.

So for that reason, | strongly support
the judicial review provisions in this
bill and would urge all of my col-
leagues to vote against the amend-
ment.

Mr. TAUZIN. Mr. Chairman, | move
to strike the requisite number of
words.

Mr. Chairman, | rise in opposition to
the amendment offered by my good
friend, the gentleman from Indiana
[Mr. ROoEMER], and urge its defeat. The
amendment and the bill have one thing
in common. The amendment and the
bill refer to the judicial review that is
already available in the statutes that
create the regulatory authority that is
affected by this bill.

Currently the law permits judicial re-
view of agency actions across a broad
span of regulatory authority. That ju-
dicial review occurs at the final option
of the agency. Nothing has changed in
this bill in that regard.

There is still a judicial review pro-
vided by the current law for agency ac-
tions at the end when the agency
makes a final determination.

The only difference between this
amendment and the bill is where this
amendment says that in that agency
action judicial review no question can
be raised regarding the adequacy of
certification or other documents pre-
pared pursuant to this act. And here is
the most important and relevant part,
and any alleged failure to comply with
this act may not be used as grounds for
affecting or invalidating the rule.

What this amendment says, in effect,
is that you can have judicial review of
the agency’s action but the agency’s
failure to follow this law is not grounds
in that judicial review for affecting or
invalidating the rulemaking by the
agency. In short, this amendment says
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it is OK for the agency to violate the
law, not to follow risk assessment and
cost-benefit analysis, to ignore the will
of this Congress, the will of the people
of this country expressed in its rep-
resentative body, to ignore it com-
pletely and do what they have been
doing for years and that is never do a
proper risk assessment, cost-benefit
analysis.

What purpose is there in passing such
an amendment, if it is not to defeat the
very purposes of the bill? If an agency
never has to answer in court for its
failure to follow the law in this coun-
try, what on earth are we here doing
passing laws requiring agencies to fol-
low the law? If we, in the same law we
pass, say it is OK not to follow the law,
what are we doing here? The bottom
line is, if you believe in this law, if you
believe that agencies ought to do rel-
evant and important risk analysis, risk
characterizations, and they do what all
of us hope this Nation will begin to do,
consider cost in the equation and look
for the least-cost alternatives by which
we regulate our society and in all these
important areas, if you really believe
in that principle, how can you possibly
vote for an amendment that says in the
judicial review of whether or not the
statute has been followed, it does not
matter whether the agency followed
the statue, it will have no effect upon
the judicial interpretation of the rule-
making by the agency?

If on the other hand you believe in
this bill, you must defeat this amend-
ment, because this amendment lit-
erally defeats the bill.

Mr. ROEMER. Mr. Chairman, will the
gentleman yield?

Mr. TAUZIN. | yield to the gen-
tleman from Indiana.

Mr. ROEMER. Mr. Chairman, | would
just say to the gentleman from Louisi-
ana, who | know is a strong supporter
of this legislation, what the Roemer-
Boehlert amendment concentrates on
is the final action, the substance of
what that agency finally promulgates
as a rule, not all the little piddly pro-
cedures that go into making that rule
that this bill opens up as possible ac-
tion on judicial review. We are focused
on the final action and the substance,
not the procedure and the processes.

Mr. TAUZIN. Reclaiming my time,
the gentleman’s amendment does not
just say do not look at the procedure.
The gentleman’s amendment says that
the alleged failure to comply with this
act, the alleged failure to conduct risk
assessment, the alleged failure to do a
cost-benefit analysis has nothing to do
with the court’s ability to say that this
rulemaking is invalid.
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Mr. Chairman, the gentleman’s
amendment says it does not matter
whether you did not even follow any
procedure, whether you ignore this law
completely, the rulemaking is still
going to be valid because the judicial
department cannot review the agency’s
failure to follow this act. That is what
the gentleman’s amendment does.
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If it did only what the gentleman
said, | might understand this amend-
ment. It goes well beyond that. It says
clearly “*any alleged failure to comply
with this act.” What does a common,
normal reading of that mean? It means
if you did not follow the act, if you did
not do risk assessment cost analysis at
all, by any procedure, the alleged fail-
ure to follow this act does not make
any difference. Therefore, the agency
can ignore this law and go on its way,
and no judicial review will ever hap-
pen.

Mr. Chairman, if we want that effect
in this bill, just vote against the bill,
do not ask us to pass this amendment.

Mr. BILBRAY. Mr. Chairman, | rise
to strike the requisite number of
words.

Mr. Chairman, | oppose this amend-
ment. We have an amendment that is
trying to say that we will not enforce
the regulations, or not allow the citi-
zens to enforce the process to be able
to identify what is true risk, what is
true benefit. | think one of the con-
cerns | have is that if we applied this
amendment to every environmental
regulation and every environmental
law in this country, | think both sides
of the aisle would agree that it would
gut the public health protection as-
pects of the laws of this Nation. | think
that that is the intent of this amend-
ment, is to gut this bill, not to protect
it, not to enhance it.

Mr. Chairman, all | have to say is
that those who stood in this House and
spoke about the concerns about the
lawyer full employment act, | sure
hope to see them standing in line to
support us as we get into tort reform.
I think that is a problem. | agree with
my colleagues that that is a major
problem, one we must address, but this
is not the source of the problem. That
is going to be another day, another
battle, another agenda.

The source of the problem here is
that we need that dose of reality in our
environmental and public health strat-
egy to make sure we protect the public
health. What this amendment will do is
say that the public would not have the
right to be able to draw on the facts of
the process to come to conclusions;
that the judicial system would not be
able to consider the fact that flawed
data causes flawed results.

Mr. Chairman, garbage in, garbage
out. If the science that goes into mak-
ing the conclusion is not sound, then
the result is not going to be sound, and
we have to look at the process as we
get into it. | think the result is abso-
lutely essential. | agree with my col-
league that the result is what really
matters.

However, to judge the result we have
to look at the evidence as it was being
developed. If we ignore good science in
the development of a strategy, we are
ignoring the public’s health and we are
ignoring good public strategy. There-
fore, Mr. Chairman, | ask strongly that
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this amendment either be defeated or
we have the guts to stand up and say
“This is what we want to do across the
board, we want to do this with all our
environmental regulations, we want to
eliminate judicial review and deny the
public the ability to look at how bu-
reaucrats come to these conclusions,”
but do not do it just with this bill.
Have the guts to do it with all the bills
that have been passed for the last 40
years through this House, because
without that then we are picking up
this alone.

Mr. ROEMER. Mr. Chairman, will the
gentleman yield?

Mr. BILBRAY. | yield to the gen-
tleman from Indiana.

Mr. ROEMER. | just want to say, Mr.
Chairman, the gentleman is impugning
that many of us are saying we want to
gut this bill. Much before this gen-
tleman entered this body, Members on
this side were working to pass this leg-
islation last year. We do not intend to
gut this bill. We have been working
hard in a bipartisan way to pass risk
assessment.

Second, Mr. Chairman, the gentle-
man’s comments are very interesting
in that they admit that the gentleman
wants evidence from the rulemaking
process entered into judicial review.
That is what we are saying should not
happen. We are saying, look at the sub-
stance in the final rule, not all the evi-
dence that goes in through the past 3
or 4 years in the rulemaking.

Last, I would just say to the gen-
tleman that we are not eliminating ju-
dicial review. We still have OMB over-
sight, we have peer review, substantial
peer review and sunshine. We have con-
gressional oversight. We still have the
Administrative Procedures Act.

All that will make sure that that
process works. We are not eliminating
judicial review.

Mr. BILBRAY. Reclaiming my time,
Mr. Chairman, on the items that are
being used to make the determination,
the gentleman is. The trouble is when
we eliminate that judicial review of
the merits of the components to come
to the conclusion, we are then denying
all the facts to be on the table when
these things are being considered.

I would just like to say to my col-
league, I am not impugning his inten-
tion. | am pointing out the fault of his
strategy when it comes down to this,
that the fact is that we do have a judi-
cial system that is part of the environ-
mental strategies of this country. It
has always been, right from the begin-
ning.

Without that review you will then be
saying that one group of environ-
mental strategy will have judicial mus-
cle throughout the entire process and
one part from now on will not be al-
lowed to flex that muscle, will not have
access to that.

Mr. ROEMER. Mr. Chairman, will the
gentleman further yield?

Mr. BILBRAY. | yield to the gen-
tleman from Indiana.
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Mr. ROEMER. Mr. Chairman, is the
gentleman then saying, in terms of evi-
dence, did a certain agency read a sci-
entific review article; were the labora-
tories in sufficient cleanliness or shape
for this rule to be promulgated?

Are we really trying to open up this
kind of minutiae for judicial review of
the evidence put together in the final
rulemaking? We are going to see an ex-
plosion of litigation.

The CHAIRMAN. The time of the
gentleman from California [Mr.
BILBRAY] has expired.

(By unanimous consent, Mr. BILBRAY
was allowed to proceed for 1 additional
minute.)

Mr. BILBRAY. Mr. Chairman, what
we are saying is if and when those de-
tails are considered, they should be
considered to see if that is minutiae
that would have determined or could
determine fact from fantasy.

If the gentleman is scared of judicial
review looking at that fact or fantasy,
then please understand that every
other environmental law that we have
on the books goes through the same
process in the courts one way or the
other. The trouble is it does not look
at the cost-effectiveness, it just looks
at how the process was followed going
towards the execution of the law.

What has happened now is we are try-
ing to add this reasonable clause in,
that it is a mandate that Government
not only try to do something, it tries
to do it intelligently. That is all we are
asking.

Mr. OLVER. Mr. Chairman, | move to
strike the requisite number of words.

Mr. Chairman, | rise to support the
Boehlert-Roemer amendment, and to
assert in the strongest possible terms
that this is not an attempt to gut the
bill. It is not the intent to gut the bill.

Mr. Chairman, | think this issue is
really very simple: Do we want more
lawyers and more litigation at every
state of the creation of Federal regula-
tions, or do we want better science in-
volved in our risk assessment program.

I am one of that half a handful of
physical scientists among this mem-
bership, and | can tell the Members
that scientists are really not meant to
be exhibit A in a court battle as to
what the precise level is at which a
given chemical may cause cancer,
chemical or any substance may cause
cancer. Science is not capable of tell-
ing what that level is.

One of the purposes of this bill, 1
think, is to point out that there are un-
certainties over what the exact risks of
a given substance or activity may be.
In fact, Dr. Graham, from the Harvard
Center for Risk Analysis, while he was
testifying in favor of this bill, never-
theless said, and | quote, ‘“We are not
able to validate or know for sure
whether or not the prediction of the
model in fact proved to be correct.”

Even after the fact, we cannot know
the right answer for a given cost-bene-
fit analysis.

Mr. Chairman, with the bill without
the amendment offered by the gen-
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tleman from Indiana [Mr. ROEMER] and
the gentleman from New York [Mr.
BOEHLERT] what we would have, on
court battles on cost-benefit analysis
and risk assessments, and we would
have thousands of those court battles,
both sides are going to be able to find
legitimate scientists, perhaps armies of
them, who are willing to contest the
validity of a single cost-benefit analy-
sis.

By encouraging the judicial review of
every one of these cost-benefit analy-
ses, this bill makes the court the final
arbiter of disagreements within the sci-
entific community, while the Roemer-
Boehlert amendment brings a measure
of sanity by saying, Yes, the courts
will review the entire, the final, the
whole record, but should not get into
the minutiae of the scientific debates
involved in the risk assessment and the
cost-benefit analysis.

Mr. Chairman, | do not believe that
this amendment weakens the bill. In
fact, | would assert it does not weaken
the bill. Lawsuits under the bill can
just as well increase regulation as to
decrease it, and certainly colleagues
from California would know that it was
not the EPA that decided to impose the
Clean Air Act, the Federal implemen-
tation plan in that State.

EPA was forced to do so as a result of
a review in Federal court by environ-
mental organizations, and there are
going to be a great many public inter-
est groups willing to sue individuals,
public interest groups willing to sue
the Federal Government, to require im-
plementation of even stronger regula-
tions.

What we are going to end up with,
Mr. Chairman, is a great deal of ex-
penditure of time and money and en-
ergy, and to what purpose? Who will be
better off for spending all of that
money on the individual points in the
final regula