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is more than enough to balance the budget
in 7 years and to provide a modest tax cut.
| hope we can set aside partisanship and divi-
sions, as you often do in the NGA, and pro-
vide a balanced budget plan to the American
people in the near future.

You know how important this is. You have
seen some of what happens when we have
Government by continuing resolution. It
really leads to irresolution. We have Head
Start programs all over the country now stag-
gering from month to month, school boards
across the country actually planning for some
lay-offs because we do not have a final budg-
et passed by the Congress.

I know you all have a stake in resolving
this matter. 1 know we're going to discuss
at least two issues today, that if they could
be resolved would help us to pass a balanced
budget. And I am looking forward to it, the
discussion of Medicaid, which | would like
to say just a few words about—more when
our private discussion starts. We want to re-
strain the cost of Medicaid. Our budget pro-
posal has a rate of increase for Medicaid,
which is far below the projected rate of in-
crease of overall health care costs. We know
to achieve this we have to give the States
far greater flexibility on how Medicaid will
work.

We also know, in this administration, that
we must maintain a commitment, a national
commitment, to seniors, to pregnant women,
to poor children, to people with disabilities,
that they will receive the quality health care
they are now receiving.

Second, | believe we're close, Congress
and I, to an agreement on sweeping welfare
reform that is very consistent with what the
Governors have advocated for years. It would
reward work, require family and responsibil-
ity strengthening. It would advance the val-
ues of the United States instead of undermin-
ing them. | know that you have some new
proposals on that today, and | look forward
to hearing them. | do believe we’re quite
close on welfare reform with the Congress.
I do believe it is terribly important, and |
hope we can do it, again, just in the next
few weeks.

Third, | hope we have a chance to discuss
how we should overhaul our Nation’s job-
training system. More and more business
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leaders | speak with around the country tell
me that they believe that in order to break
this cycle of stagnant wages and job insecu-
rity that is gripping about half our work force,
we are going to have to do more to upgrade
the skills of the existing work force. We're
going to have to do it in a more innovative
way. The “GlI bill” for America’s workers that
| proposed would provide a collapsing of
these scores of Government training pro-
grams the Federal Government has into a
voucher that workers could receive directly
and take to their local community college or
other approved institution. 1 know we have
some differences of opinion on that, but I
do believe that in this case people are most
likely to know their own best interests as long
as they are protected from fly-by-night oper-
ations by our common endeavors.

At any rate, it is clear to me that unless
we do something substantial to upgrade the
skills of the existing work force, it's going to
be difficult for them to break out of the cycle
of stagnant wages and job insecurity that has
prevented a large number of American fami-
lies from enjoying the economic recovery
that our country has had for the last few
years.

Now finally, let me say something that |
think we can all agree on. This is President
Reagan’s 85th birthday. They’re having a big
party in California. And I think every Amer-
ican citizen, and | know every American Gov-
ernor, will join the Vice President and me
in wishing him a very happy birthday and
sending our best wishes to his entire family.

Thank you very much.

NoTe: The President spoke at 9:45 a.m. in the
East Room at the White House.

Executive Order 12988—Civil
Justice Reform

February 5, 1996

By the authority vested in me as President
by the Constitution and the laws of the Unit-
ed States of America, including section 301
of title 3, United States Code, and in order
to improve access to justice for all persons
who wish to avail themselves of court and
administrative adjudicatory tribunals to re-
solve disputes, to facilitate the just and effi-
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cient resolution of civil claims involving the
United States Government, to encourage the
filing of only meritorious civil claims, to im-
prove legislative and regulatory drafting to
reduce needless litigation, to promote fair
and prompt adjudication before administra-
tive tribunals, and to provide a model for
similar reforms of litigation practices in the
private sector and in various states, it is here-
by ordered as follows:

Section 1. Guidelines to Promote Just and
Efficient Government Civil Litigation. To
promote the just and efficient resolution of
civil claims, those Federal agencies and liti-
gation counsel that conduct or otherwise par-
ticipate in civil litigation on behalf of the
United States Government in Federal court
shall respect and adhere to the following
guidelines during the conduct of such litiga-
tion:

() Pre-filing Notice of a Complaint. No
litigation counsel shall file a complaint initiat-
ing civil litigation without first making a rea-
sonable effort to notify all disputants about
the nature of the dispute and to attempt to
achieve a settlement, or confirming that the
referring agency that previously handled the
dispute has made a reasonable effort to notify
the disputants and to achieve a settlement
or has used its conciliation processes.

(b) Settlement Conferences. As soon as
practicable after ascertaining the nature of
a dispute in litigation, and throughout the liti-
gation, litigation counsel shall evaluate settle-
ment possibilities and make reasonable ef-
forts to settle the litigation. Such efforts shall
include offering to participate in a settlement
conference or moving the court for a con-
ference pursuant to Rule 16 of the Federal
Rules of Civil Procedure in an attempt to
resolve the dispute without additional civil
litigation.

(c) Alternative Methods of Resolving the
Dispute in Litigation. Litigation counsel shall
make reasonable attempts to resolve a dis-
pute expeditiously and properly before pro-
ceeding to trial.

(1) Whenever feasible, claims should be
resolved through informal discussions, nego-
tiations, and settlements rather than through
utilization of any formal court proceeding.
Where the benefits of Alternative Dispute
Resolution (“ADR™) may be derived, and
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after consultation with the agency referring
the matter, litigation counsel should suggest
the use of an appropriate ADR technique to
the parties.

(2) It is appropriate to use ADR tech-
niques or processes to resolve claims of or
against the United States or its agencies, after
litigation counsel determines that the use of
a particular technique is warranted in the
context of a particular claim or claims, and
that such use will materially contribute to the
prompt, fair, and efficient resolution of the
claims.

(3) To facilitate broader and effective use
of informal and formal ADR methods, litiga-
tion counsel should be trained in ADR tech-
nigques.

(d) Discovery. To the extent practical, liti-
gation counsel shall make every reasonable
effort to streamline and expedite discovery
in cases under counsel’s supervision and con-
trol.

(1) Review of Proposed Document Re-
quests. Each agency within the executive
branch shall establish a coordinated proce-
dure for the conduct and review of document
discovery undertaken in litigation directly by
that agency when that agency is litigation
counsel. The procedure shall include, but is
not necessarily limited to, review by a senior
lawyer prior to service or filing of the request
in litigation to determine that the request is
not cumulative or duplicative, unreasonable,
oppressive, unduly burdensome or expen-
sive, taking into account the requirements of
the litigation, the amount in controversy, the
importance of the issues at stake in the litiga-
tion, and whether the documents can be ob-
tained from some other source that is more
convenient, less burdensome, or less expen-
sive.

(2) Discovery Motions. Before petitioning
a court to resolve a discovery motion or peti-
tioning a court to impose sanctions for dis-
covery abuses, litigation counsel shall at-
tempt to resolve the dispute with opposing
counsel. If litigation counsel makes a discov-
ery motion concerning the dispute, he or she
shall represent in that motion that any at-
tempt at resolution was unsuccessful or im-
practicable under the circumstances.

(e) Sanctions. Litigation counsel shall take
steps to seek sanctions against opposing
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counsel and opposing parties where appro-
priate.

(1) Litigation counsel shall evaluate filings
made by opposing parties and, where appro-
priate, shall petition the court to impose
sanctions against those responsible for abu-
sive practices.

(2) Prior to filing a motion for sanctions,
litigation counsel shall submit the motion for
review to the sanctions officer, or his or her
designee, within the litigation counsel’s agen-
cy. Such officer or designee shall be a senior
supervising attorney within the agency, and
shall be licensed to practice law before a
State court, courts of the District of Colum-
bia, or courts of any territory or Common-
wealth of the United States. The sanctions
officer or designee shall also review motions
for sanctions that are filed against litigation
counsel, the United States, its agencies, or
its officers.

(f) Improved Use of Litigation Resources.
Litigation counsel shall employ efficient case
management techniques and shall make rea-
sonable efforts to expedite civil litigation in
cases under that counsel’s supervision and
control. This includes but is not limited to:

(1) making reasonable efforts to negotiate
with other parties about, and stipulate to,
facts that are not in dispute;

(2) reviewing and revising pleadings and
other filings to ensure that they are accurate
and that they reflect a narrowing of issues,
if any, that has resulted from discovery;

(3) requesting early trial dates where prac-
ticable;

(4) moving for summary judgment in every
case where the movant would be likely to
prevail, or where the motion is likely to nar-
row the issues to be tried; and

(5) reviewing and revising pleadings and
other filings to ensure that unmeritorious
threshold defenses and jurisdictional argu-
ments, resulting in unnecessary delay, are not
raised.

Sec. 2. Government Pro Bono and Volun-
teer Service. All Federal agencies should de-
velop appropriate programs to encourage
and facilitate pro bono legal and other volun-
teer service by government employees to be
performed on their own time, including at-
torneys, as permitted by statute, regulation,
or other rule or guideline.
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Sec. 3. Principles to Enact Legislation and
Promulgate Regulations Which Do Not Un-
duly Burden the Federal Court System.

(@) General Duty to Review Legislation
and Regulations. Within current budgetary
constraints and existing executive branch co-
ordination mechanisms and procedures es-
tablished in OMB Circular A-19 and Execu-
tive Order No. 12866, each agency promul-
gating new regulations, reviewing existing
regulations, developing legislative proposals
concerning regulations, and developing new
legislation shall adhere to the following re-
quirements:

(1) The agency’s proposed legislation and
regulations shall be reviewed by the agency
to eliminate drafting errors and ambiguity;

(2) The agency’s proposed legislation and
regulations shall be written to minimize liti-
gation; and

(3) The agency’s proposed legislation and
regulations shall provide a clear legal stand-
ard for affected conduct rather than a general
standard, and shall promote simplification
and burden reduction.

(b) Specific Issues for Review. In conduct-
ing the reviews required by subsection (a),
each agency formulating proposed legislation
and regulations shall make every reasonable
effort to ensure:

(1) that the legislation, as appropriate—

(A) specifies whether all causes of action
arising under the law are subject to statutes
of limitations;

(B) specifies in clear language the preemp-
tive effect, if any, to be given to the law;

(C) specifies in clear language the effect
on existing Federal law, if any, including all
provisions repealed, circumscribed, dis-
placed, impaired, or modified,;

(D) provides a clear legal standard for af-
fected conduct;

(E) specifies whether private arbitration
and other forms of private dispute resolution
are appropriate under enforcement and re-
lief provisions; subject to constitutional re-
quirements;

(F) specifies whether the provisions of the
law are severable if one or more of them is
found to be unconstitutional;

(G) specifies in clear language the retro-
active effect, if any, to be given to the law;
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(H) specifies in clear language the applica-
ble burdens of proof;

(1) specifies in clear language whether it
grants private parties a right to sue and, if
50, the relief available and the conditions and
terms for authorized awards of attorney’s
fees, if any;

(J) specifies whether State courts have ju-
risdiction under the law and, if so, whether
and under what conditions an action would
be removable to Federal court;

(K) specifies whether administrative pro-
ceedings are to be required before parties
may file suit in court and, if so, describes
those proceedings and requires the exhaus-
tion of administrative remedies;

(L) sets forth the standards governing the
assertion of personal jurisdiction, if any;

(M) defines key statutory terms, either ex-
plicitly or by reference to other statutes that
explicitly define those terms;

(N) specifies whether the legislation ap-
plies to the Federal Government or its agen-
cies;

(O) specifies whether the legislation ap-
plies to States, territories, the District of Co-
lumbia, and the Commonwealths of Puerto
Rico and of the Northern Mariana Islands;

(P) specifies what remedies are available
such as money damages, civil penalties, in-
junctive relief, and attorney’s fees; and

(Q) addresses other important issues af-
fecting clarity and general draftsmanship of
legislation set forth by the Attorney General,
with the concurrence of the Director of the
Office of Management and Budget (“OMB”)
and after consultation with affected agencies,
that are determined to be in accordance with
the purposes of this order.

(2) that the regulation, as appropriate—

(A) specifies in clear language the preemp-
tive effect, if any, to be given to the regula-
tion;

(B) specifies in clear language the effect
on existing Federal law or regulation, if any,
including all provisions repealed, cir-
cumscribed, displaced, impaired, or modi-
fied;

(C) provides a clear legal standard for af-
fected conduct rather than a general stand-
ard, while promoting simplification and bur-
den reduction;
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(D) specifies in clear language the retro-
active effect, if any, to be given to the regula-
tion;

(E) specifies whether administrative pro-
ceedings are to be required before parties
may file suit in court and, if so, describes
those proceedings and requires the exhaus-
tion of administrative remedies;

(F) defines key terms, either explicitly or
by reference to other regulations or statutes
that explicitly define those items; and

(G) addresses other important issues af-
fecting clarity and general draftsmanship of
regulations set forth by the Attorney General,
with the concurrence of the Director of
OMB and after consultation with affected
agencies, that are determined to be in ac-
cordance with the purposes of this order.

(c) Agency Review. The agencies shall re-
view such draft legislation or regulation to
determine that either the draft legislation or
regulation meets the applicable standards
provided in subsections (a) and (b) of this
section, or it is unreasonable to require the
particular piece of draft legislation or regula-
tion to meet one or more of those standards.

Sec. 4. Principles to Promote Just and Effi-
cient Administrative Adjudications.

(a) Implementation of Administrative Con-
ference Recommendations. In order to pro-
mote just and efficient resolution of disputes,
an agency that adjudicates administrative
claims shall, to the extent reasonable and
practicable, and when not in conflict with
other sections of this order, implement the
recommendations of the Administrative Con-
ference of the United States, entitled “Case
Management as a Tool for Improving Agency
Adjudication,” as contained in 1 C.F.R.
305.86—7 (1991).

(b) Improvements in Administrative Adju-
dication. All Federal agencies should review
their administrative adjudicatory processes
and develop specific procedures to reduce
delay in decision-making, to facilitate self-
representation where appropriate, to expand
non-lawyer counseling and representation
where appropriate, and to invest maximum
discretion in fact-finding officers to encour-
age appropriate settlement of claims as early
as possible.

(c) Bias. All Federal agencies should re-
view their administrative adjudicatory proc-



Administration of William J. Clinton, 1996 / Feb.5

esses to identify any type of bias on the part
of the decision-makers that results in an in-
justice to persons who appear before admin-
istrative adjudicatory tribunals; regularly
train all fact-finders, administrative law
judges, and other decision-makers to elimi-
nate such bias; and establish appropriate
mechanisms to receive and resolve com-
plaints of such bias from persons who appear
before administrative adjudicatory tribunals.

(d) Public Education. All Federal agencies
should develop effective and simple meth-
ods, including the use of electronic tech-
nology, to educate the public about its
claims/benefits policies and procedures.

Sec. 5. Coordination by the Department
of Justice.

(a) The Attorney General shall coordinate
efforts by Federal agencies to implement
sections 1, 2 and 4 of this order.

(b) To implement the principles and pur-
poses announced by this order, the Attorney
General is authorized to issue guidelines im-
plementing sections 1 and 4 of this order for
the Department of Justice. Such guidelines
shall serve as models for internal guidelines
that may be issued by other agencies pursu-
ant to this order.

Sec. 6. Definitions. For purposes of this
order:

(a) The term “agency” shall be defined as
that term is defined in section 105 of title
5, United States Code.

(b) The term “litigation counsel” shall be
defined as the trial counsel or the office in
which such trial counsel is employed, such
as the United States Attorney’s Office for the
district in which the litigation is pending or
a litigating division of the Department of Jus-
tice. Special Assistant United States Attor-
neys are included within this definition.
Those agencies authorized by law to rep-
resent themselves in court without assistance
from the Department of Justice are also in-
cluded in this definition, as are private coun-
sel hired by any Federal agency to conduct
litigation on behalf of the agency or the Unit-
ed States.

Sec. 7. No Private Rights Created. This
order is intended only to improve the inter-
nal management of the executive branch in
resolving disputes, conducting litigation in a
reasonable and just manner, and reviewing
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legislation and regulations. This order shall
not be construed as creating any right or ben-
efit, substantive or procedural, enforceable
at law or in equity by a party against the Unit-
ed States, its agencies, its officers, or any
other person. This order shall not be con-
strued to create any right to judicial review
involving the compliance or noncompliance
of the United States, its agencies, its officers,
or any other person with this order. Nothing
in this order shall be construed to obligate
the United States to accept a particular set-
tlement or resolution of a dispute, to alter
its standards for accepting settlements, to
forego seeking a consent decree or other re-
lief, or to alter any existing delegation of set-
tlement or litigating authority.

Sec. 8. Scope.

(a) No Applicability to Criminal Matters
or Proceedings in Foreign Courts. This order
is applicable to civil matters only. It is not
intended to affect criminal matters, including
enforcement of criminal fines or judgments
of criminal forfeiture. This order does not
apply to litigation brought by or against the
United States in foreign courts or tribunals.

(b) Application of Notice Provision. Notice
pursuant to subsection (a) of section 1 is not
required (1) in any action to seize or forfeit
assets subject to forfeiture or in any action
to seize property; (2) in any bankruptcy, in-
solvency, conservatorship, receivership, or
liquidation proceeding; (3) when the assets
that are the subject of the action or that
would satisfy the judgment are subject to
flight, dissipation, or destruction; (4) when
the defendant is subject to flight; (5) when,
as determined by litigation counsel, exigent
circumstances make providing such notice
impracticable or such notice would otherwise
defeat the purpose of the litigation, such as
in actions seeking temporary restraining or-
ders or preliminary injunctive relief; or (6)
in those limited classes of cases where the
Attorney General determines that providing
such notice would defeat the purpose of the
litigation.

(c) Additional Guidance as to Scope. The
Attorney General shall have the authority to
issue further guidance as to the scope of this
order, except section 3, consistent with the
purposes of this order.



194

Sec. 9. Conflicts with Other Rules. Noth-
ing in this order shall be construed to require
litigation counsel or any agency to act in a
manner contrary to the Federal Rules of Civil
Procedure, Tax Court Rules of Practice and
Procedure, State or Federal law, other appli-
cable rules of practice or procedure, or court
order.

Sec. 10. Privileged Information. Nothing
in this order shall compel or authorize the
disclosure of privileged information, sensitive
law enforcement information, information af-
fecting national security, or information the
disclosure of which is prohibited by law.

Sec. 11. Effective Date. This order shall
become effective 90 days after the date of
signature. This order shall not apply to litiga-
tion commenced prior to the effective date.

Sec. 12. Revocation. Executive Order No.
12778 is hereby revoked.

William J. Clinton

The White House,
February 5, 1996.

[Filed with the Office of the Federal Register,
8:45 a.m., February 6, 1996]

NoTE: This Executive order was published in the
Federal Register on February 7.

Letter to Congressional Leaders on
the Comprehensive Trade and
Development Policy for Africa

February 5, 1996

Dear Mr. Chairman:

I am pleased to submit the first of five
annual reports on the Administration’s Com-
prehensive Trade and Development Policy
for Africa as required by section 134 of the
Uruguay Round Agreements Act.

This first report examines the trade and
development challenges confronting Sub-Sa-
haran Africa, reviews the policies currently
being pursued to address those challenges,
and presents a policy framework for the Unit-
ed States as it seeks to support and facilitate
African initiatives to address these chal-
lenges. With this first report, it is my inten-
tion to open a wider dialogue with the Con-
gress, and with public and private sector rep-
resentatives in Africa and the United States.
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This dialogue will sharpen the focus of the
U.S. role in assisting Africa to meet its devel-
opment challenges and, in the process, to
promote U.S. trade and investment in the
region. Subsequent reports to the Congress
will highlight progress in implementing new
initiatives and reflect the necessary evolution
of U.S. policy.

The challenges facing Sub-Saharan Africa
are difficult and varied. Solutions will not be
easy or quick. The most critical element of
any development strategy, upon which the
success of all other elements depends, is the
willingness of the people and their leaders
to make the correct, and often difficult, pol-
icy choices. It is this point that gives us cause
for optimism about Africa today. Increas-
ingly, democratic governments in Africa are
implementing market-based economic poli-
cies that are placing their countries on prov-
en paths to success.

We must seize this opportunity for part-
nership with the countries of Africa because
promoting trade and sustainable develop-
ment in Africa is important for the United
States as well as for Africa.

My Administration understands that, in a
time of shrinking Federal funding, any strat-
egy to support trade and development in
Sub-Saharan Africa will need to rely heavily
on increased U.S. commercial involvement
in the region. American firms and workers
stand to gain a great deal by doing business
in Africa. By playing an active role, both in
direct commercial relations in the region and
in cooperation with the United States Gov-
ernment, the private sector will generate sig-
nificant benefits for themselves and for the
United States and Sub-Saharan Africa as a
whole.

I invite the Congress to work closely with
my Administration in forging a constructive
partnership with the people and leaders of
Sub-Saharan Africa to pursue the trade and
development objectives that are so clearly in
our mutual interests. The people of the Unit-
ed States have a vested interest in Africa’s
future, and | hope that this report will mark
the first step toward a closer dialogue be-
tween the Administration and the Congress
on this important issue.

I am also pleased to transmit the report
prepared by the United States International
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