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Executive Order 12887—Amending
Executive Order 12878

December 23, 1993

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including the Fed-
eral Advisory Committee Act, as amended (5
U.S.C. App.), it is hereby ordered as follows:

Section 1, subsection (a), of Executive
Order No. 12878 (November 5, 1993) is
amended—

1. in the second sentence, by deleting “30
members”, and inserting “32 members”; and

2. in the fifth sentence, by deleting “Ten
members”, and inserting “Twelve members”.

William J. Clinton

The White House,
December 23, 1993.

[Filed with the Office of the Federal Register,
11:58 a.m., December 27, 1993]

NoTe: This Executive order will be published in
the Federal Register on December 28.

Executive Order 12888—
Amendments to the Manual for
Courts-Martial, United States, 1984

December 23, 1993

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including chapter
47 of title 10, United States Code (Uniform
Code of Military Justice, 10 U.S.C. 801-946),
in order to prescribe amendments to the
Manual for Courts-Martial, United States,
1984, prescribed by Executive Order No.
12473, as amended by Executive Order No.
12484, Executive Order No. 12550, Execu-
tive Order No. 12586, Executive Order No.
12708, and Executive Order No. 12767, it
is hereby ordered as follows:

Section 1. Part Il of the Manual for
Courts-Martial, United States, 1984, is
amended as follows:

a. R.C.M. 109 is amended to read as follows:

“(a) In general. Each Judge Advocate Gen-
eral is responsible for the professional super-
vision and discipline of military trial and ap-

Dec. 23 / Administration of William J. Clinton, 1993

pellate military judges, judge advocates, and
other lawyers who practice in proceedings
governed by the code and this Manual. To
discharge this responsibility each Judge Ad-
vocate General may prescribe rules of profes-
sional conduct not inconsistent with this rule
or this Manual. Rules of professional conduct
promulgated pursuant to this rule may in-
clude sanctions for violations of such rules.
Sanctions may include but are not limited
to indefinite suspension from practice in
courts-martial and in the Courts of Military
Review. Such suspensions may only be im-
posed by the Judge Advocate General of the
armed service of such courts. Prior to impos-
ing any discipline under this rule, the subject
of the proposed action must be provided no-
tice and an opportunity to be heard. The
Judge Advocate General concerned may
upon good cause shown modify or revoke
suspension. Procedures to investigate com-
plaints against military trial judges and appel-
late military judges are contained in sub-
section (c) of this rule.

(b) Action after suspension or disbarment.
When a Judge Advocate General suspends
a person from practice or the Court of Mili-
tary Appeals disbars a person, any Judge Ad-
vocate General may suspend that person
from practice upon written notice and oppor-
tunity to be heard in writing.

(c) Investigation of judges.

(1) In general. These rules and proce-
dures promulgated pursuant to Article 6a are
established to investigate and dispose of
charges, allegations, or information pertain-
ing to the fitness of a military trial judge or
appellate military judge to perform the duties
of the judge’s office.

(2) Policy. Allegations of judicial mis-
conduct or unfitness shall be investigated
pursuant to the procedures of this rule and
appropriate action shall be taken. Judicial
misconduct includes any act or omission that
may serve to demonstrate unfitness for fur-
ther duty as a judge, including but not lim-
ited to violations of applicable ethical stand-
ards.

(3) Complaints. Complaints concerning
a military trial judge or appellate military
judge will be forwarded to the Judge Advo-
cate General of the service concerned or to
a person designated by the Judge Advocate
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General concerned to receive such com-
plaints.

(4) Initial action upon receipt of a com-
plaint. Upon receipt, a complaint will be
screened by the Judge Advocate General
concerned or by the individual designated in
subsection (c)(3) of this rule to receive com-
plaints. An initial inquiry is necessary if the
complaint, taken as true, would constitute ju-
dicial misconduct or unfitness for further
service as a judge. Prior to the commence-
ment of an initial inquiry, the Judge Advocate
General concerned shall be notified that a
complaint has been filed and that an initial
inquiry will be conducted. The Judge Advo-
cate General concerned may temporarily sus-
pend the subject of a complaint from per-
forming judicial duties pending the outcome
of any inquiry or investigation conducted
pursuant to this rule. Such inquiries or inves-
tigations shall be conducted with reasonable
promptness.

(5) Initial inquiry.

(A) In general. An initial inquiry is
necessary to determine if the complaint is
substantiated. A complaint is substantiated
upon finding that it is more likely than not
that the subject judge has engaged in judicial
misconduct or is otherwise unfit for further
service as a judge.

(B) Responsibility to conduct initial
inquiry. The Judge Advocate General con-
cerned, or the person designated to receive
complaints under subsection (c)(3) of this
rule, will conduct or order an initial inquiry.
The individual designated to conduct the in-
quiry should, if practicable, be senior to the
subject of the complaint. If the subject of
the complaint is a military trial judge, the
individual designated to conduct the initial
inquiry should, if practicable, be a military
trial judge or an individual with experience
as a military trial judge. If the subject of the
complaint is an appellate military judge, the
individual designated to conduct the inquiry
should, if practicable, have experience as an
appellate military judge.

(C) Due process. During the initial in-
quiry, the subject of the complaint will, at
a minimum, be given notice and an oppor-
tunity to be heard.

(D) Action following the initial in-
quiry. If the complaint is not substantiated
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pursuant to subsection (c)(5)(A) of this rule,
the complaint shall be dismissed as un-
founded. If the complaint is substantiated,
minor professional disciplinary action may be
taken or the complaint may be forwarded,
with findings and recommendations, to the
Judge Advocate General concerned. Minor
professional disciplinary action is defined as
counseling or the issuance of an oral or writ-
ten admonition or reprimand. The Judge Ad-
vocate General concerned will be notified
prior to taking minor professional discipli-
nary action or dismissing a complaint as un-
founded.

(6) Action by The Judge Advocate Gen-
eral.

(A) In general. The Judge Advocates
General are responsible for the professional
supervision and discipline of military trial and
appellate military judges under their jurisdic-
tion. Upon receipt of findings and rec-
ommendations required by subsection
(c)(5)(D) of this rule the Judge Advocate
General concerned will take appropriate ac-
tion.

(B) Appropriate Actions. The Judge
Advocate General concerned may dismiss the
complaint, order an additional inquiry, ap-
point an ethics commission to consider the
complaint, refer the matter to another appro-
priate investigative agency or take appro-
priate professional disciplinary action pursu-
ant to the rules of professional conduct pre-
scribed by the Judge Advocate General
under subsection (a) of this rule. Any deci-
sion of a Judge Advocate General, under this
rule, is final and is not subject to appeal.

(C) Standard of Proof. Prior to taking
professional disciplinary action, other than
minor disciplinary action as defined in sub-
section (c)(5)(D) of this rule, the Judge Advo-
cate General concerned shall find, in writing,
that the subject of the complaint engaged in
judicial misconduct or is otherwise unfit for
continued service as a military judge, and
that such misconduct or unfitness is estab-
lished by clear and convincing evidence.

(D) Due process. Prior to taking final
action on the complaint, the Judge Advocate
General concerned will ensure that the sub-
ject of the complaint is, at a minimum, given
notice and an opportunity to be heard.

(7) The Ethics Commission.
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(A) Membership. If appointed pursu-
ant to subsection (c)(6)(B) of this rule, an
ethics commission shall consist of at least
three members. If the subject of the com-
plaint is a military trial judge, the commission
should include one or more military trial
judges or individuals with experience as a
military trial judge. If the subject of the com-
plaint is an appellate military judge, the com-
mission should include one or more individ-
uals with experience as an appellate military
judge. Members of the commission should,
if practicable, be senior to the subject of the
complaint.

(B) Duties. The commission will per-
form those duties assigned by the Judge Ad-
vocate General concerned. Normally, the
commission will provide an opinion as to
whether the subject’s acts or omissions con-
stitute judicial misconduct or unfitness. If the
commission determines that the affected
judge engaged in judicial misconduct or is
unfit for continued judicial service, the com-
mission may be required to recommend an
appropriate disposition to the Judge Advo-
cate General concerned.

(8) Rules of procedure. The Secretary
of Defense or the Secretary of the service
concerned may establish additional proce-
dures consistent with this rule and Article
6a.”

b. R.C.M. 305(f) is amended to read as fol-
lows:

“Military Counsel. If requested by the
prisoner and such request is made known to
military authorities, military counsel shall be
provided to the prisoner before the initial re-
view under subsection (i) of this rule or with-
in 72 hours of such a request being first com-
municated to military authorities, whichever
occurs first. Counsel may be assigned for the
limited purpose of representing the accused
only during the pretrial confinement pro-
ceedings before charges are referred. If as-
signment is made for this limited purpose,
the prisoner shall be so informed. Unless oth-
erwise provided by regulations of the Sec-
retary concerned, a prisoner does not have
a right under this rule to have military coun-
sel of the prisoner’s own selection.”.

c. R.C.M. 305(h)(2)(A) is amended to read
as follows:
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“(A) Decision. Not later than 72 hours
after the commander’s ordering of a prisoner
into pretrial confinement, or after receipt of
a report that a member of the commander’s
unit or organization has been confined,
whichever situation is applicable, the com-
mander shall decide whether pretrial con-
finement will continue.”.

d. R.C.M. 305(i)(1) is amended to read as
follows:

“(1) In general. A review of the adequacy
of probable cause to believe the prisoner has
committed an offense and of the necessity
for continued pretrial confinement shall be
made within 7 days of the imposition of con-
finement under military control. If the pris-
oner was apprehended by civilian authorities
and remains in civilian custody at the request
of military authorities, reasonable efforts will
be made to bring the prisoner under military
control in a timely fashion. In calculating the
number of days of confinement for purposes
of this rule, the initial date of confinement
shall count as one day and the date of the
review shall also count as one day.”.

e. R.C.M. 405(i) is amended to read as fol-
lows:

“(i) Military Rules of Evidence. The Mili-
tary Rules of Evidence—other than Mil. R.
Evid. 301, 302, 303, 305, 412, and Section
V—shall not apply in pretrial investigations
under this rule.”.

f. R.C.M. 701(g)(3)(C) is amended to read
as follows:

“(C) Prohibit the party from introducing
evidence, calling a witness, or raising a de-
fense not disclosed; and”.

g. R.C.M. 704(e) is amended to read as fol-
lows:

“(e) Decision to grant immunity. Unless
limited by superior competent authority, the
decision to grant immunity is a matter within
the sole discretion of the appropriate general
court-martial convening authority. However,
if a defense request to immunize a witness
has been denied, the military judge may,
upon motion of the defense, grant appro-
priate relief directing that either an appro-
priate general court-martial convening au-
thority grant testimonial immunity to a de-
fense witness or, as to the affected charges
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and specifications, the proceedings against
the accused be abated, upon findings that:

(1) The witness intends to invoke the
right against self-incrimination to the extent
permitted by law if called to testify; and

(2) The Government has engaged in dis-
criminatory use of immunity to obtain a tac-
tical advantage, or the Government, through
its own overreaching, has forced the witness
to invoke the privilege against self-incrimina-
tion; and

(3) The witness’ testimony is material,
clearly exculpatory, not cumulative, not ob-
tainable from any other source and does
more than merely affect the credibility of
other witnesses.”.

h. R.C.M. 910(a)(1) is amended to read as
follows:

“(1) In general. An accused may plead as
follows: guilty; not guilty to an offense as
charged, but guilty of a named lesser in-
cluded offense; guilty with exceptions, with
or without substitutions, not guilty of the ex-
ceptions, but guilty of the substitutions, if
any; or, not guilty. A plea of guilty may not
be received as to an offense for which the
death penalty may be adjudged by the court-
martial.”.

i. R.C.M. 918(a)(1) is amended to read as
follows:

(1) As to a specification. General findings
as to a specification may be: guilty; not guilty
of an offense as charged, but guilty of a
named lesser included offense; guilty with
exceptions, with or without substitutions, not
guilty of the exceptions, but guilty of the sub-
stitutions, if any; not guilty only by reason
of lack of mental responsibility; or, not guilty.
Exceptions and substitutions may not be
used to substantially change the nature of the
offense or to increase the seriousness of the
offense or the maximum punishment for it.”.

J- R.C.M. 920(b) is amended to read as fol-
lows:

“(b) When given. Instructions on findings
shall be given before or after arguments by
counsel, or at both times, and before the
members close to deliberate on findings, but
the military judge may, upon request of the
members, any party, or sua sponte, give addi-
tional instructions at a later time.”.
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k. R.C.M. 1103(g)(1)(A) is amended to read
as follows:

“In general. In general and special courts-
martial which require a verbatim transcript
under subsections (b) or (c) of this rule and
are subject to review by a Court of Military
Review under Article 66, the trial counsel
shall cause to be prepared an original and
four copies of the record of trial. In all other
general and special courts-martial the trial
counsel shall cause to be prepared an original
and one copy of the record of trial.”.

Sec. 2. Part 111 of the Manual for Courts-
Martial, United States, 1984, is amended as
follows:

a. Mil. R. Evid. 311(e)(2) is amended to read
as follows:

“(2) Derivative Evidence. Evidence that is
challenged under this rule as derivative evi-
dence may be admitted against the accused
if the military judge finds by a preponder-
ance of the evidence that the evidence was
not obtained as a result of an unlawful search
or seizure, that the evidence ultimately
would have been obtained by lawful means
even if the unlawful search or seizure had
not been made, or that the evidence was ob-
tained by officials who reasonably and with
good faith relied on the issuance of an au-
thorization to search, seize, or apprehend or
a search warrant or an arrest warrant. Not-
withstanding other provisions of this Rule,
an apprehension made in a dwelling in a
manner that violates R.C.M. 302(d)(2) & (e)
does not preclude the admission into evi-
dence of a statement of an individual appre-
hended provided (1) that the apprehension
was based on probable cause, (2) that the
statement was made subsequent to the ap-
prehension at a location outside the dwelling,
and (3) that the statement was otherwise in
compliance with these rules.”.

b. Mil. R. Evid. 505(a) is amended to read
as follows:

““(a) General rule of privilege. Classified in-
formation is privileged from disclosure if dis-
closure would be detrimental to the national
security. As with other rules of privilege this
rule applies to all stages of the proceedings.”.

c. Mil. R. Evid. 505(g)(1)(D) is amended by
adding the following at the end:
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“All persons requiring security clearances
shall cooperate with investigatory personnel
in any investigations which are necessary to
obtain a security clearance.”.

d. Mil. R. Evid. 505(h)(3) is amended to read
as follows:

“*(3) Content of notice. The notice required
by this subdivision shall include a brief de-
scription of the classified information. The
description, to be sufficient, must be more
than a mere general statement of the areas
about which evidence may be introduced.
The accused must state, with particularity,
which items of classified information he rea-
sonably expects will be revealed by his de-
fense.”.

e. Mil. R. Evid. 505(i)(3) is amended to read
as follows:

“(3) Demonstration of national security
nature of the information. In order to obtain
an in camera proceeding under this rule, the
Government shall submit the classified infor-
mation and an affidavit ex parte for examina-
tion by the military judge only. The affidavit
shall demonstrate that disclosure of the infor-
mation reasonably could be expected to
cause damage to the national security in the
degree required to warrant classification
under the applicable executive order, statute,
or regulation.”.

f. Mil. R. Evid. 505(i)(4)(B) is amended to
read as follows:

“Standard. Classified information is not
subject to disclosure under this subdivision
unless the information is relevant and nec-
essary to an element of the offense or a le-
gally cognizable defense and is otherwise ad-
missible in evidence. In presentencing pro-
ceedings, relevant and material classified in-
formation pertaining to the appropriateness
of, or the appropriate degree of, punishment
shall be admitted only if no unclassified ver-
sion of such information is available.”.

g. Mil. R. Evid. 505(j)(5) is amended to read
as follows:

“(5) Closed session. The military judge may
exclude the public during that portion of the
presentation of evidence that discloses classi-
fied information.”.

h. Mil. R. Evid. 609(a) is amended to read
as follows:
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“(a) General rule. For the purpose of at-
tacking the credibility of a witness, (1) evi-
dence that a witness other than the accused
has been convicted of a crime shall be admit-
ted, subject to Mil. R. Evid. 403, if the crime
was punishable by death, dishonorable dis-
charge, or imprisonment in excess of one
year under the law under which the witness
was convicted, and evidence that an accused
has been convicted of such a crime shall be
admitted if the military judge determines
that the probative value of admitting this evi-
dence outweighs its prejudicial effect to the
accused; and (2) evidence that any witness
has been convicted of a crime shall be admit-
ted if it involved dishonesty or false state-
ment, regardless of the punishment. In de-
termining whether a crime tried by court-
martial was punishable by death, dishonor-
able discharge, or imprisonment in excess of
one year, the maximum punishment pre-
scribed by the President under Article 56 at
the time of the conviction applies without re-
gard to whether the case was tried by gen-
eral, special, or summary court-martial.”.

i. Mil. R. Evid. 1101(d) is amended to read
as follows:

“(d) Rules inapplicable. These rules (other
than with respect to privileges and Mil. R.
Evid. 412) do not apply in investigative hear-
ings pursuant to Article 32; proceedings for
vacation of suspension of sentence pursuant
to Article 72; proceedings for search author-
izations; proceedings involving pretrial re-
straint; and in other proceedings authorized
under the code or this Manual and not listed
in subdivision (a).”.

Sec. 3. Part IV of the Manual for Courts-
Martial, United States, 1984, is amended as
follows:

a. Paragraph 37c is amended by inserting the
following new subparagraphs (10) and (11)
at the end thereof:

“(10) Use. ‘Use’ means to inject, ingest, in-
hale, or otherwise introduce into the human
body, any controlled substance. Knowledge
of the presence of the controlled substance
is a required component of use. Knowledge
of the presence of the controlled substance
may be inferred from the presence of the
controlled substance in the accused’s body
or from other circumstantial evidence. This
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permissive inference may be legally sufficient
to satisfy the government’s burden of proof
as to knowledge.

“(11) Deliberate ignorance. An accused
who consciously avoids knowledge of the
presence of a controlled substance or the
contraband nature of the substance is subject
to the same criminal liability as one who has
actual knowledge.”.

b. The last paragraph of paragraph 37e is
amended to read as follows:

“When any offense under paragraph 37 is
committed: while the accused is on duty as
a sentinel or lookout; on board a vessel or
aircraft used by or under the control of the
armed forces; in or at a missile launch facility
used by or under the control of the armed
forces; while receiving special pay under 37
U.S.C. Section 310; in time of war; or in a
confinement facility used by or under the
control of the armed forces, the maximum
period of confinement authorized for such
an offense shall be increased by 5 years.”.

c. Paragraph 43d is amended to read as fol-
lows:

“d. Lesser included offenses.

(1) Premeditated murder and murder dur-
ing certain offenses. Article 118(2) and (3)—
murder

(2) all murders under Article 118.

(@) Article 119—involuntary man-
slaughter

(b) Article 128—assault; assault con-
summated by a battery; aggravated as-
sault

(c) Article 134—negligent homicide

(3) Murder as defined in Article 118(1),

(2), and (4).
(a) Article 80—attempts
(b) Article 119—voluntary manslaughter
(c) Article 134—assault with intent to
commit murder
(d) Article 134—assault with intent to
commit voluntary manslaughter”.

d. Para 45d(1) is amended by adding the fol-
lowing at the end thereof:;
“(e) Article 120(b)—carnal knowledge”.

e. Para 45f(1) is amended to read as follows:
“(1) Rape.
In that (personal jurisdiction
data), did, (at/on board—Iocation) (subject-
matter jurisdiction data, if required), on or
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(a person who had not at-
tained the age of 16 years).”.

f. The following new paragraph is inserted
after paragraph 96:

“96a. Article 134 (Wrongful inter-
ference with an adverse administrative
proceeding)

a. Text. See paragraph 60.

b. Elements.

(1) That the accused wrongfully did a
certain act;

(2) That the accused did so in the case
of a certain person against whom the accused
had reason to believe there were or would
be adverse administrative proceedings pend-
Ing;

(3) That the act was done with the intent
to influence, impede, or obstruct the conduct
of such adverse administrative proceeding, or
otherwise obstruct the due administration of
justice;

(4) That under the circumstances, the
conduct of the accused was to the prejudice
of good order and discipline in the armed
forces or was of a nature to bring discredit
upon the armed forces.

c. Explanation. For purposes of this para-
graph “adverse administrative proceeding”
includes any administrative proceeding or ac-
tion, initiated against a servicemember, that
could lead to discharge, loss of special or in-
centive pay, administrative reduction in
grade, loss of a security clearance, bar to re-
enlistment, or reclassification. Examples of
wrongful interference include wrongfully in-
fluencing, intimidating, impeding, or injuring
a witness, an investigator, or other person
acting on an adverse administrative action;
by means of bribery, intimidation, misrepre-
sentation, or force or threat of force delaying
or preventing communication of information
relating to such administrative proceeding;
and, the wrongful destruction or conceal-
ment of information relevant to such adverse
administrative proceeding.

d. Lesser included offenses. None.

e. Maximum punishment. Dishonorable
discharge, forfeiture of all pay and allow-
ances, and confinement for 5 years.

f. Sample specification. In that
(personal jurisdiction data), did, (at/on
board—Iocation) (subject-matter jurisdiction
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data, if required), on or about

19, wrongfully (endeavor to) [impede
(an adverse administrative proceeding) (an
investigation) ( )] [influence the ac-
tions of , (an officer responsible for
making a recommendation concerning the
adverse administrative proceeding) (an indi-
vidual responsible for making a decision con-
cerning an adverse administrative proceed-
ing) (an individual responsible for processing

an adverse administrative proceeding)
( )] [(influence) (alter) the testimony
of a witness before (a board estab-

lished to consider an adverse administrative
proceeding or elimination) (an investigating
officer) (_____ )] in the case of , by
[(promising) (offering) (glvmg) to the sald
, (the sum of $ ) ( , of
a vaIue of about $ )] [communicating
to the said a threat to |
[ 1, (if) (unless) the said
would [recommend dismissal of the actlon
against said ] [(wrongfully refuse to
testify) (testify falsely concerning )
( )] [(at such administrative proceed-
ing) (before such investigating officer) (be-
fore such administrative board)] [ "

Sec. 4. These amendments shall take ef-
fect on January 21, 1994, subject to the fol-
lowing:

a. The amendments made to paragraphs
37c, 37e, 43d(2), 45d(1), and 96a of Part IV
shall apply to any offense committed on or
after January 21, 1994.

b. The amendments made to Section Il
shall apply only in cases in which arraignment
has been completed on or after January 21,
1994.

¢. The amendment made to Rules for
Courts-Martial 405(i), 701(g)(3)(C), and
704(e) shall apply only in cases in which
charges are preferred on or after January 21,
1994.

d. The amendments made to Rules for
Courts-Martial 910, 918, and 920 shall apply
only to cases in which arraignment occurs
on or after January 21, 1994.

e. The amendments made to Rule for
Court-Martial 305 shall apply only to cases
in which pretrial confinement is imposed on
or after January 21, 1994,

f. The amendment to Rule for Courts-
Martial 1103(g)(1)(A) shall apply only in
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cases in which the sentence is adjudged on
or after January 21, 1994,

g. Nothing contained in these amend-
ments shall be construed to make punishable
any act done or omitted prior to January 21,
1994, which was not punishable when done
or omitted.

h. The maximum punishment for an of-
fense committed prior to January 21, 1994,
shall not exceed the applicable maximum in
effect at the time of the commission of such
offense.

i. Nothing in these amendments shall be
construed to invalidate any nonjudicial pun-
ishment proceeding, restraint, investigation,
referral of charges, trial in which arraignment
occurred, or other action begun prior to Jan-
uary 21, 1994, and any such restraint, inves-
tigation, referral of charges, trial, or other ac-
tion may proceed in the same manner and
with the same effect as if these amendments
had not been prescribed.

Sec. 5. The Secretary of Defense, on be-
half of the President, shall transmit a copy
of this order to the Congress of the United
States in accord with section 836 of title 10
of the United States Code.

William J. Clinton

The White House,
December 23, 1993.

[Filed with the Office of the Federal Register,
2:48 p.m., December 27, 1993]

NoTE: This Executive order will be published in
the Federal Register on December 29.

Appointment of a Regional Director
for the Small Business
Administration

December 23, 1993

The President today appointed Maine
small businessman Patrick K. McGowan to
be the Small Business Administration’s Re-
gional Director for Region I, covering all of
New England.

“l am very proud to make this appoint-
ment today,” said the President. “Patrick
McGowan knows what small businesses need
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